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BARGAIN   AND    SALE. 


Bargain  and  sale  is  a  contract  in  consideration  of  money  or  money's 

worth,  passing  an  estate  in  lands,  if  of  inheritance  or  freehold,  by  deed 

indented  and  enrolled. 

2  Inst.  672.  [See  further,  West  Symb.  part  1,  lib.  2,  §  393 ;  Termes  de  la  Ley,  tit. 
Bargain  and  Sale;  Cowel,  tit.  Bargain  and  $ale.~\  /?This  mode  of  conveyance  is  the 
one  most  prevalent  in  the  United  States.  4  Kent,  Com.  495,  4th  ed.  See  Jackson  v. 
Fish,  10  John.  456;  lb.  505.^ 

This  manner  of  conveying  lands  is  created  and  established  by  the 
27  H.  8,  c.  10,  which  executes  all  uses  raised;  and,  as  this  hath  intro- 
duced a  more  secret  way  of  conveyancing  than  was  known  to  the 
policy  of  the  common  law,  therefore  the  enrolment  of  the  deed  of  bar- 
gain and  sale  was  made  necessary  by  the  16th  chapter  of  the  statute; 
but  the  learning  on  this  head  depending  on  statutes,  it  is  first  proper 
to  recite  that, 

By  the  27  H.  8,  c.  10,  "  Where  any  person  or  persons  stands  or  is,  or 
stand  or  are  seised  of  or  in  any  honours,  &c.,  lands,  tenements,  rents, 
services,  &c,  to  the  use,  confidence,  or  trust  of  any  other  person  or 
persons,  or  body  politic,  by  reason  of  any  bargain,  sale,  feoffment,  &c. ; 
such  person  or  persons,  &.c,  that  have  any  such  use,  shall  be  deemed 
and  adjudged  in  lawful  seisin,  estate,  and  possession  thereof,  to  all 
intents  and  purposes,  of  or  in  such  like  estates  as  they  have  in  the  use, 
&c. ;  and  the  estate,  right,  and  possession  of  him  and  them  so  seised  to 
any  use,  &c,  shall  be  deemed  and  adjudged  in  him  or  them  which  have 
the  use.  &c,  after  such  quality,  manner,  &c,  as  they  had  before  in  or  to 
the  use,"  &c. 

[Ld.  Bacon's  Use  of  the  Law.  Mo.  II  ;  Touchst.  221 ;  2  Black.  C.  31  there  is 

a  bargain  and  sale,  where  a  man  makes  a  contract  with  another  for  the  sale  of  goods  or 
chattels,  and  at  the  same  time  makes  the  sale  of  them.  Com.  Dig.  tit.  Bargain  and 
.  (A.)  Touchst.  221.  It  is  said  that  a  bargain  and  sale  is  not  so  strong  a  convey- 
ance as  a  livery;  for,  if  I  have  a  rent-charge  out  of  the  manor  of  D.,  and  afterwards 
purchase  the  manor;  and  afterwards,  by  deed  indented  and  enrolled,  I  bargain  and  sell 
the  manor,  the  rent-charge  shall  not  pass.  1  Leon.  6.  By  feoffment  or  fine,  all  uses 
and  possibilities  are  conveyed  by  reason  of  the  forcible  operation ;  but  it  is  otherwise 
by  bargain  and  sale.  1  Leon.  33.  A  bargain  and  sale  doth  not  pass  away  or  affect  a 
contingent  use  in  the  bargainor;  but  a  feoffment  or  fine  would  transfer  it.    Hardr.  416.] 

By  the  27  H.  8,  c.  16,  "No  manors,  lands,  tenements,  or  other 
hereditaments  shall  pass  from  one  to  another,  whereby  any  estate  of 
inheritance  of  freehold  shall  be  made  or  take  effect,  or  any  use  thereof 
to  be  made,  by  reason  only  of  any  bargain  and  sale,  except  by  writing 
indented,  sealed,  and  enrolled  in  one  of  the  courts  at  Westminster,  or 
else  within  the  county  or  counties  where  the  lands,  &c,  so  bargained 
and  sold  lie,  before  the  custos  roticlorum,  and  two  justices  of  the  peace, 
and  the  clerk  of  the  peace  of,  &c,  or  twu  of  them,  whereof  the  clerk 
of  the  peace  to  be  one ;  the  same  enrolment  to  be  made  within  six 
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months  after  the  date  of  the  same  writing  indented.     Provided  this  act 
stends  not    to  any  lands,  &c.,  lying   within   any  city,  borough,  &c., 
wherein   the  mayors,  &c.,  or  other  officers   have   used  to  enrol  any 
cvidi         .  deeds,  or  other  writings  within  their  precinct  or  limits." 

■  nrolled  al  common  law  tor  their  preservation,  though  not  to  pass  any 

370.     The  estate  passeth  not  by  the  statute  of  enrolment,  but  by  the  sta- 

Dimmock's  case,  Hob.  136.     The  objects  of  the  statute  of  enrolment 

ntly  were,  first,  to  force  the  contracting  parties  to  ascertain  the  terms  of  the  con- 

\    reducing    it    into  writing;    secondly,  to  make   the   proof  of  it   easy,  by 

requiring  their  seals  to  it.  and.  const  qui  ntly,  the  presence  of  a  witness;  and,  lastly,  to 

prev(  at  the  frauds  of  secret  convi  yances,  by  substituting  the  more  effectual  notoriety  of 

Iment  for  the  more  ancient  one  of  livery.     But  the  latter  part  of  this  provision, 

which,  if  it  had  not  b<  en  evaded,  would  have  introduced  an  almost  universal  register 

nveyances  of  the  freehold  in  the  case  of  corporeal  hereditaments,  was  soon  defeated 

.    invention  of  the  conveyance  by  lease  and  release,  which  sprung  from  the  omis- 

itute  to  bargains  and  sales  for  terms  of  years;  and  the  other  parts 

of  the  statute  were  necessarily  ini  Sectual  in  our  courts  of  equity,  because  these  were 

still  left  at  liberty  to  compel  the  execution  of  trusts  of  the  freehold,  though  created 

with  I  or  writing.     The  inconveniences,  however,  from  this  insufficiency  of  the 

statute  are  now.  in  some  measure,  prevented  by  the  29  Car.  2,  c.  3,  which  provides 

agai  ying  any  lands  or  hereditaments  for  more  than  three  years,  or  declaring 

of  them,  otherwise  than  by  writing.     Hargr.  Co.  Lit.  48  a,  n.  3.] 

By  the  5  Eliz.  c.  26,  "  Bargains  and  sales  of  lands,  &c,  in  the  county 
of  Lancaster,  being  within  six  months  enrolled  in  the  Chancery  at  Lan- 
caster, or  before  the  judges  of  assize  there,  of  lands,  &c,  in  Cheshire, 
in  the  Exchequer  at  Chester,  or  before  the  judges  of  assize  there,  of 
lands,  &c,  in  the  bishoprick  of  Durham,  in  the  Chancery  at  Durham,  or 
before  the  justices  of  assize  there,  shall  be  as  effectual  as  if  enrolled  in 
any  courts  at  West  minster.  Provided  this  act  extends  not  to  any  lands 
lying  within  any  city,  &c,  wherein  the  mayors,  &c." 

5  Ann.  c.  L8,  Bargains  and  sales  of  any  manors,  lands,  &c, 
within  the  West  Riding  of  the  county  of  York,  which  shall  be  enrolled 
before  the  registrar  for  the  said  West  Riding,  or  his  deputy  for  the  time 
being,  in  the  public  office  at  Wakefield,  shall  be  as  good  and  available 
as  if  the  same  had  been  enrolled  in  one  of  the  king's  courts  of  record 
at  Westminster,  or  before  the  custos  rotulomm,  and  two  justices  of  the 
peace,  and  the  clerk  of  the  peace  of  the  said  West  Riding,  or  two  of 
them,  according  to  the  statute  of  the  27th  H.  8. — By  6  Ann.  c.  35,  §  16, 
the  like  provision  is  made  for  enrolling  bargains  and  sales  in  Beverley 
of  lands  within  the  East  Riding  of  the  county  of  York,  or  the  town  and 
county  of  the  town  of  Kingston-upon-Hull ;  and  by  §  30  of  that  statute 
it  is  enacted,  "that  in  all  deeds  of  bargains  and  sales  enrolled  in  pursu- 
ance of  that  act,  whereby  any  estate  of  inheritance  in  fee-simple  is 
limited  to  the  bargainee  and  his  heirs,  the  words  grant,  bargain,  and 
sell,  shall  amount  to  and  be  construed  and  adjudged,  in  all  courts  of 
judicature,  to  be  express  covenants  to  the  bargainee,  his  heirs  and 
.  from  the  bargainor,  for  himself,  his  heirs,  executors,  and 
administrators,  that  the  bargainor,  notwithstanding  any  act  done  by 
him,  was  at  the  time  of  the  execution  of  such  deed  seised  of  the 
hereditaments  and  premises  thereby  granted,  bargained,  and  sold,  of  an 
indefeasible  estate  in  fee-simple,  free  lrom  all  encumbrances,  (rents  and 
services  due  to  the  lord  of  the  fee  only  excepted,)  and  for  quiet  enjoy- 
ment thereof  against  the  bargainor,  his  heirs  and  assigns,  and  all  claim- 
ing under  him,  and  also  for  further  assurance  thereof  to  be  made  by 
the  bargainor,  his  heirs  and  assigns,  and  all  claiming  under  him;  unless 
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the  same  shall  be  restrained  and  limited  by  express  particular  words 
contained  in  such  deed ;  and  that  the  bargainee,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  shall  and  may,  in  any  action  to 
be  brought,  assign  a  breach  or  breaches  thereupon,  as  they  might  do  in 
case  such  covenants  were  expressly  inserted  in  such  bargain  and  sale." — 
By  8  G.  2,  c.  6,  §  21,  the  enrolment  of  bargains  and  sales  of  lands  in 
the  North  Riding  of  the  county  of  York  is  authorized  in  the  register- 
office  for  that  Riding. 

By  the  33  G.  2,  c.  30,  §  10,  being  an  act  for  widening  certain  streets, 
&c,  in  London,  it  is  enacted,  that  .all  bargains  and  sales  made  and 
acknowledged  by  any  person  or  persons  whomsoever,  which  shall  be 
enrolled  in  the  hustings  of  the  said  city,  of  any  lands,  tenements,  and 
hereditaments,  purchased  by  virtue  of  and  for  the  purposes  of  that  act, 
shall  have  the  force,  effect,  and  operation  in  law,  to  all  intents  and 
purposes,  which  any  fine  or  fines,  recovery  or  recoveries  whatsoever, 
would  have  if  levied  or  suffered  by  the  bargainor  or  bargainors,  or  any 
person  or  persons  seised  of  any  estate  in  the  premises,  in  trust  for,  or  to 
the  use  of,  such  bargainor  or  bargainors,  in  any  legal  manner  or  form 
whatsoever.] 

We  shall  now  consider, 

(A)  Who  may  bargain  and  sell,  and  to  whom. 

f  B)  What  may  be  bargained  and  sold,  [and  how  a  Bargain  and  Sale  shall  be  taken.] 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made;  and  herein  of  the  words  to 

be  made  use  of. 

(D)  Of  the  Consideration. 

(E)  Of  the  Enrolment :  And  herein, 

1.  The  Relation  between  the  Enrolment  and  the  Deed. 

2.  What  Estates  are  to  be  enrolled ;  and  herein  of  the  Exception  as  to  Lands  in 

Cities,  Boroughs,  $~c. 

3.  The  Time  of  Enrolment. 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 


(A)  Who  may  bargain  and  sell,  and  to  whom. 

The  king,  and  all  other  persons  that  cannot  be  seised  to  a  use,  cannot 
bargain  and  sell; (a)  for  at  common  law,  when  a  man  had  sold  his  land 
for  money  without  giving  livery,  the  use  only  passed  in  equity,  and  this 
is  now  executed  and  becomes  a  bargain  and  sale  by  the  statute ;  but 
antecedent  to  any  such  execution  there  must  be  a  use  well  raised,  which 
cannot  be  without  a  person  capable  of  being  seised  to  a  use,  which  the 
king  is  not,  there  being  no  means  to  compel  him  to  perform  the  use  or 
trust ;  for  the  Chancery  has  only  a  delegated  power  from  the  king  over 
the  consciences  of  his  subjects;  and  the  king,  who  is  the  universal  judge 
of  property,  ought  to  be  perfectly  indifferent,  and  not  to  take  upon  him 
the  particular  defence  of  any  man's  estate  as  a  trustee. 

Bro.  Feoffment  to  Uses,  37 ;  Hard.  468 ;  Poph.  72 ;  ji  14  John.  126.;/  ||(a)  Cont.  Hol- 
land v.  Boins,  2  Leo.  121 ;  3  Leo.  175,  in  which  case  the  court  rejected  an  exception 
made  against  a  bargain  and  sale,  on  the  ground  that  a  bargain  and  sale  by  a 
corporation  is  not  good.  Vide  Com.  Dig.  tit.  Bargain  and  Sa/e,  (B)  3.  The  distinc- 
tion was  taken,  that  though  a  corporation  could  not  take  an  estate  to  another's  use,  yet 
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they  might  charge  their  possessions  with  a  use  to  another;  but  this  is  very  question- 
able.     I  Rep.  L27a;  and  Cru.  Dig.  vol.  i v.  10'.);  Preston  on  Conv.  vol.  ii.  255.     A 
bargain  and  salt-  by  a  sole  corporation  will  be  good   during  the  office  of  the  person  by 
q  the  bargain  and  sale  is  made.      Bac.  on  Uses,  57. || 

If  tenant  in  tail  bargains  and  sells  his  land  in  fee,  this  passeth  an 
te  determinable  upon  the  life  of  tenant  in  tail;  (a)  for,  at  common 
law.  the  use  could  not  be  granted  of  any  greater  estate  than  the  party 
had  in  him;  now  tenant  in  tail  had  an  inheritance  in  him,  but  he  could 
dispose  of  it  only  dining  his  own  life;  and  therefore  when  he  sells  the 
use  in  i.e.  cestui  que  use  hath  a  kind  of  inheritance  yet  determining 
within  the  compass  of  a  life  ;  and  the  statute  executes  it  in  the  same 
manner  as  he  hath  the  use.  and  consequently  he  will  have  some  proper- 
ties nf  a  tenant  in  fee,  and  some  of  a  tenant  for  life  only:  but  if  tenant 
for  life  bargains  and  seils  in  fee,  this  passeth  only  an  estate  for  life,  (Z>) 
for  he  could  not  pass  the  use  of  an  estate  for  life  to  the  bargainee,  and 
the  statute  executes  the  possession  as  the  party  hath  the  use. 

10  Co.  96,  98;  Sand.  260,  2G1  ;  Co.  Lit.  359  b.  ||(a)  A  base  fee  passes,  and  the 
ntinues  till  avoided  by  the  issue  in  tail  by  entry.  Machell  v.  Clarke,  2  Ld. 
\\\  .ii.  778.  The  bargainee's  wile  is  entitled  to  dower,  determinable  in  like  manner  by 
issue  in  tail  by  entry.  He  is  dispunishable  for  waste.  The  estate  is  not  devisable 
according  to  the  stat.  32  II.  8,  c.  1 ;  and  31  &  35  H.  8,  c.  5.  Carter,  208.||  (b)  And 
creates  no  forfeiture,  1  Leon.  121. 

If  a  husband,  seised  of  lands  in  right  of  his  wife,  or  tenant  in  tail, 
bargains  and  sells  the  trees  growing  on  the  lands,  and  dies  before  sever- 
ance, the  bargainee  cannot  afterwards  cut  them  down  and  take  them 
away. 

,1'ulstr.  5,  in  Billingsby  and  Hersey's  case.|] 

If  a  son  and  heir  bargains  and  sells  the  inheritance  of  his  father, 
this  is  void,  because  he  hath  no  right  to  transfer;  the  same  law  of  a 
tse.  (c) 

Kelw.  81 ;  Co.  Lit.  265.  But  if  the  son  makes  a  feoffment  of  the  inheritance  of  his 
father,  this  passeth  an  estate  during  the  son's  life;  for  it  is  a  disseisin  to  the  father; 
and  the  son,  after  the  father's  death,  cannot  avoid  it;  for  no  man  can  allege  an  injury 
in  any  voluntary  act  of  his  own.  Co.  Lit.  265  a.  (c)  But  if  the  son  releaseth  with 
warranty,  he  and  heirs  are  forever  hereafter  barred  by  the  rebutter.     Co.  Lit.  265  a. 

If  there  be  two  joint-tenants,  and  one*  of  them  make  a  bargain  and 
sale  of  his  own  estate  in  fee,  and  the  other  die  before  enrolment,  the 
other  moiety  shall  survive  to  the  bargainor;  for  since  the  freehold  is  in 
the  bargainor,  the  inheritance  continues;  but  if  such  joint-tenant  had 
dned  and  sold  totum  statum  sunm  in  fee,  (d)  though  he  died 
e  enrolment,  yet  if  the  deed  were  afterwards  enrolled,  the  moiety 
would  not  survive,  hut  would  pass  to  the  bargainee. 

Cro.  Jac.53;  Co.  Lit.  186;  Bulstr.  3.  [(d)  This  distinction  is  not  warranted  by 
the  authorities  referred  to,  nor  is  it  to  be  found  in  any  case-book  wherein  this  case  is 
reported.  Bro.  tit.  Fails  Enroll,  p.  11;  Cro.  Car.  217,  569;  Bac.  .Max.  Reg.  14. 
Brook,  in  his  Abridgment,  useth  the  general  words,  "all  his  lands  and  tenements  in 
D.;"  and  saith,  that  they  will  not  pass  the  entirety,  because  the  enrolment  hath  relation 
to  the  delivery  of  the  deed;  and,  of  course,  can  pass  no  more  than  the  bargainor  had  at 
the  time  of  the  delivery.  The  bargain  and  sale,  it  hath  been  said,  occasions,  of  itself, 
before  enrolment,  a  severance  of  the  joint-tenancy.     Owen,  70,  arguendo.'] 

[If  a  mortgagor  entreats  a  stranger  to  redeem  the  land  at  the  day, 
and  covenants  by  indenture,  that  after  such  redemption  the  stranger 
shall  have  the  land  to  him  and  his  heirs ;  and  that  he,  in  consideration 
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of  such  a  sum,  will'  stand  seised  to  the  use  of  him  and  his  heirs ;  the 
stranger  redeems  the  land  at  the  day  the  mortgagor  enters,  and  the  deed 
is  enrolled  within  six  months;  yet  nothing  passeth,  because  he  had  not 
any  estate  or  interest  therein  at  the  time  to  contract  for  it. 

Cro.  Eliz.  402,  cited  as  adjudged  in  10  Eliz.  Bac.  Max.  Reg.  14.] 

If  an  infant  bargains  and  sells  his  land  by  deed  indented  and  enrolled, 
he  may  plead  nonage  at  any  time ;  for,  notwithstanding  the  statute,  the 
bargainee  claims  by  the  deed  as  at  common  law,  which  was,  and  there- 
fore is  still,  defeasible  by  nonage. 

2  Inst.  673. 

If  a  wife  joins  with  her  husband  in  a  bargain  and  sale  by  deed 
indented  and  enrolled  of  her  lands,  yet  it  shall  not  bind  her;  for  the 
wife  cannot  be  examined  by  any  court  without  writ,  and  there  is  no 
writ  allowed  in  this  case,  which  is  for  the  better  security  of  wives,  who 
are  by  our  law  entirely  subjected  to  the  will  of  the  husband. 

2  Inst.  673;    10  Co.  43.      [But  a  fine  and  recovery  upon  it  will  bind  the  wife. 
Mo.  22.    By  custom,  the  deed  itself  will  bind  her.    Bro.  Abr.  tit.  Fails  Enroll,  pi.  10.] 
1  Dall.  11,  T 

A  man  may  bargain  and  sell  to  a  corporation,  for  they  may  take  a 
use,  though  the  money  be  given  by  the  governors  in  their  natural 
capacity. 

10  Co.  24,  31 ;  2  Roll.  Abr.  788. 

A  man  may  bargain  and  sell  to  his  son,  but  then  the  consideration 
of  money  ought  to  be  expressed,  and  it  ought  to  have  all  the  other 
circumstances  of  a  bargain  and  sale  :  but  this  shall  operate  as  a  cove- 
nant to  stand  seised,  if  there  be  none  but  the  consideration  of  natural 
love  and  affection  expressed. 

7  Co.  40;  2  Co.  24;  Cro.  Eliz.  394;  Vent.  137;  Lev.  56. 

(B)  What  may  be  bargained  and  sold,  [and  how  a  Bargain  and  Sale  shall  be  taken.] 

Ant  freehold  or  inheritance  in  possession,  reversion,  or  remainder,  (a) 
upon  an  estate  for  years,  for  life,  or  in  tail,  may  be  bargained  and  sold, 
but  the  deed  shall  be  enrolled. 

2  Co.  54;  Dyer,  309;  2  Inst.  671.  ||(«r)  Vested  remainders  and  reversions  in  fee 
may  be  transferred  by  bargain  and  sale.  Vaughan,  51.  Remainders  in  tail  can  only 
be  conveyed  by  fine.  .";  I  o.  84  a.  Contingent  remainders  can  only  be  conveyed  by 
fine  by  way  of  estoppel,  and  perhaps  by  a  common  recovery.  Weale  v.  Lower, 
Pollex.  54. ||  /Jit  seems  doubtful  whether  an  equitable  estate  will  pass  by  bargain  and 
6ale.     Hollingsworth  v.  McDonald,  2  Har.  &  John.  230.g/ 

lint  a  man  seised  of  a  freehold  may  bargain  and  sell  it  for  years,  and 
this  shall  be  executed  by  the  statute  of  uses ;  but  it  need  not  be  enrolled 
by  the  statute  of  enrolments. 

2  Inst.  671;  2  Roll.  R.  201;  cont.  2  Inst.  671. 

A  man  possessed  of  a  term  cannot  bargain  and  sell  it  so  as  to  be 
executed  by  the  statute. 

2  Co.  35,  36;  Poph.  76 ;  Sir  T.  Jones,  217. 

A  rent  in  esse  may  be  bargained  and  sold,  because  this  is  a  freehold 
within  the  statute ;  and  before  the  statute  a  rent  newly  created  might 
have  been  bargained  and  sold,  because,  when  money,  as  an  equivalent, 
was  given,  and  ceremonies  or  words  of  law  were  wanting,  the  Chancery 
supplied  them ;  but  it  seems,  that  since  the  statute,  a  rent  newly  created 
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cannot  be  bargained  and  sold,  (a)  because  there  ought  to  be  a  freehoia 
in  some  other  person,  to  be  executed  in  cestui  queuse;  but  here  can  be 
in  of  this  rent  in  the  bargainor,  because  no  man  can  be  seised  of 
a  rent  in  his  own  land,  and  consequently  there  can  be  no  estate  to  be 
i  v  cuted  in  the  bargainee. 

.  L26;  Amir.  3-J7  ;  Jones,  170.  [Upon  a  bargain  and  sale  according  to  the 
statute,  a  rent  may  be  n  served.  -J  Co.  54.]  ||(«)  But  though  a  bargain  and  sale  cannot 
In-  made  to  one  person,  to  the  use  of  another,  a  bargain  and  sale  may  be  made  to  one 
)>.  rson,  to  the  intent  that  a  recovery  shall  be  suffered  to  the  use  of  another;  for,  in  that 
case,  the  uses  do  not  arise  from  the  seisin  of  the  bargainee,  but  from  the  seisin  of  the 
demandant  in  the  recovery.  And  in  bargains  and  sales  from  commissioners  of  bankrupt, 
and  under  similar  common  law  authorities,  uses  may  be  declared  upon  the  seisin  of  the 
bargn  r  they  pass  a  seisin  at  common  law,  and  enrolment  and  other  formalities  are 

only  necessary  when  prescribed  by  the  authority. || 

If  A.  l»y  indenture  enrolled,  bargains  and  sells  lands  to  B  and  his  heirs, 
with  a  way  over  other  of  the  lands  of  A,  this  is  void  as  to  the  way;  for 
nothing  but  a  use  passes  by  the  deed,  and  there  can  be  no  use  of  &.  thing 
not  in  esse,  as  a  way,  common,  &c,  before  they  are  created. 

Cro.  Jac.  189,  Beaudly  v.  Brook. 

|  Before  the  statute  of  H.  S,  if  a  man  had  bargained  his  land  for 
money  generally,  without  the  words  "his  heirs,"  the  Chancellor  would 
oblige  him,  according  to  conscience  and  the  intent  of  the  parties  accord- 
ing  to  the  value,  to  execute  an  estate  in  fee,  for  uses  were  then  things 
merely  in  trust  and  confidence  ;  but  since  the  statute  they  are  transferred 
and  made  into  an  estate  in  the  land ;  and  therefore  without  the  word 
"heirs"  the  bargainee  hath  only  an  estate  for  life. 

1  Co.  87  b,  100  b  ;  Co.  Lit.  10  a;  Bro.  tit.  Contract,  Bargaine,  et  Achate,  pi.  1. 

If  one,  in  consideration  of  10/.,  bargain  and  sell  his  land  to  A  and  his 
heirs,  to  have  and  to  hold  to  A  to  the  use  of  the  bargainor  for  life,  the 
remainder  in  tail  to  A,  the  remainder  to  the  right  heirs  of  the  bargainor ; 
the  habendum  in  this  case  is  void,  and  A  and  his  heirs  shall  have  the 
land  forever. 

Tyrrel's  case,  Dy.  155;  1  Andr.  37;  S.  C.  1  Co.  136  b;  Co.  Lit.  271  b.  Though  a 
use  could  not  rise  as  a  use  upon  a  use,  whether  equity  would  not  support  it  as  a  trust? 
Ash  v.  Gallen,  1  Ch.  Ca.  111.] 

||  But  where  Sir  C.  H.,  tenant  in  tail  in  possession  of  certain  heredita- 
ments subject  to  an  outstanding  term,  by  indenture,  in  order  to  bar  the 
estate  tail  and  all  remainders  expectant  thereupon,  and  to  limit  the  same 
to  himself  in  fee,  and  in  consideration  of  10s.,  granted,  bargained,  and 
sold  the  said  hereditaments  and  the  reversion  thereof  to  A  and  B,  their 
heirs  and  assigns,  to  hold  to  them  A  and  B  to  the  use  of  A,  that  he 
might  become  tenant  of  the  freehold  of  the  said  premises,  in  order  to 
sutler  a  recovery ;  and  the  deed  was  afterwards  duly  enrolled  as  a  bar- 
gain and  sale  :  it  was  held,  that  it  operated  as  a  grant  of  the  reversion  to 
iid  B,  and  that  A  became  solely  seised  of  the  premises  so  as  to  be 
a  good  tenant  of  the  freehold  of  the  entirety. 

Haggerston  v.  Hanbury,  5  Barn.  &  C.  101 ;  and  see  Shep.  Touch.  83.  (Preston's 
edit.)U  v  K 
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(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made;  and  herein  of  the  Words  to  be 

made  use  of. 

At  common  law  lands  might  be  bargained  and  sold  by  words  only,  for 
it  was  the  consideration  that  in  equity  raised  the  use,  but,  since  the 
statute  of  27  H.  3,  c.  16,  lands  cannot  pass  without  indenture. 

2  Inst.  675 ;  Dyer,  229  ;  Poph.  48  ;  Dalt.  63.  And  therefore  lands  in  cities,  boroughs, 
||or  towns  corporate,  not  being  within  the  act,  might,  since  the  passing  of  it,||  till  the  29 
Car.  2,  c.  3,  have  been  bargained  and  sold  by  word  only.  2  Inst.  676;  Yelv.  124.  See 
post. 

It  is  not  necessary  to  use  the  words  bargain  and  sale,  but  any  words 
equivalent  are  sufficient,  and  whatever  words  upon  valuable  considera- 
tion would  have  raised  a  use  of  any  lands,  &c.  at  common  law,  the 
same  amount  to  a  bargain  and  sale  within  this  act ;  as  if  a  man  by  deed, 
&c.  for  a  valuable  consideration  covenants  to  stand  seised  to  the  use  of 
another,  &c. 

2  Inst.  672;  Cro.  Jac.  210,  Mo.  34;  Cro.  Eliz.  166.  {The  words  make  over  and 
grant  are  sufficient.     3  John.  Rep.  484,  Jackson  v.  Alexander.} 

Though  the  deed  may  be  either  in  parchment  or  paper,  yet  the  enrol- 
ment must  be  in  parchment  only,  for  that  is  implied  when  an  enrolment 
is  to  be  in  any  of  the  courts  of  record  at  Westminster  ;  and  in  the  clause 
of  enrolment  by  the  clerk  of  the  peace,  it  is  particularly  provided,  that 
he  shall  sufficiently  enrol  and  engross  it  in  parchment. 

2  Inst.  373. 

A  man  demises,  bargains,  and  sells  a  manor,  part  in  demesne,  and  part 
in  tenants'  hands,  for  seventeen  years,  the  party  may  choose  either  to 
take  it  by  way  of  lease  at  common  law,  and  then  the  tenants  must  attorn  ; 
or  by  way  of  bargain  and  sale  without  attornment ;  and  this  agrees  with 
the  policy  of  the  common  law,  to  take  every  man's  grant,  so  as  to  pass 
such  an  interest  as  shall  be  most  advantageous  for  the  grantee ;  and  since, 
in  this  case,  the  words  allow  a  double  way  of  taking  it,  the  grantee  shall 
be  judge  which  is  most  beneficial. 

2  Co.  35,  Hayward's  case. 

||  Also  if  a  man  grants,  bargains,  sells,  enfeoffs,  and  confirms,  with  letter 
of  attorney  in  the  same  deed  to  make  livery,  the  party  hath  his  election 
to  take  either  at  common  law,  or  by  way  of  use,  and  that  way  which 
first  executes  the  estate  shall  stand. 

2  Roll.  Abr.  787,  pi.  5 ;  3  Lev.  16.|| 

[A  bargain  and  sale  made  to  one  with  the  addition  of  knight,  who  is 
not  so,  is  good. 

Lord  Ewre  v.  Strickland,  Cro.  J.  240.] 

(D)  Of  the  Consideration. 

If  a  man  bargains  and  sells  lands  for  divers  good  causes  and  considera- 
tions, it  is  void,  unless  money  be  averred  ;  for  selling  ex  vi  termini 
supposes  a  transferring  a  right  of  something  for  money,  the  common 
medium  of  commerce  ;  but  if  there  be  no  such  consideration,  it  may  be  an 
exchange,  a  covenant  to  stand  seised,  grant,  &c,  but  it  can  be  no  sale 
within  the  statute. 

1  Co.  176;  Mo.  569;  1  Leon.  170.    Vide  infra,  and  Plowd.  533. 

If  there  be  a  consideration  of  money  expressed  in  the  deed,  no  aver- 
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menl  nor  evidence  can  be  admitted  against  it,  for  the  affirmative  is  proved 
by  the  deed,  (a)  and  it  is  impossible  to  prove  the  negative. 

Mi  .  570;  Dy.  90  a;  Touchst.  222.    {1  Bin.  518,  519,  Wilt  v.Franklin;  2  John. Rep. 
234,  Jackson  v.  Schoonmaker.}     [(a)  Hut  see  Thurle  v.  Madison,  Sty.  462.] 

;  A  reservation  of  a  peppercorn  rent  is  a  sufficient  consideration  to  raise 
a  use  for  a  term  oi'  years,  but  not  for  a  freehold  estate. 

Barker  v.  Keate,  1  Mod.  2G3 ;  2  Mod.  249;  Anon.,  1  Freem.  249  ;  2  Vent.  35.[| 

II  the  deed  says  for  a  competent  sum  of  money,  it  is  sufficient,  with- 
out averring  the  sum,  for  it  is  a  sale  if  there  be  any  money. 

Moor,  ."'TO.  (gin  a  deed  of  bargain  and  sale  a  consideration  must  be  expressed,  how- 
small.  Moor  v.  Bickham  et  al.,  4  Binn.  1.  See  White  v.  Weeks,  1  Penns.  486; 
Heydeu  v.  Mentzer,  10  S.  &  R.  329;  16  John.  515;  4  Cowen,  427;  6  Paige,  536. 
Cheyney  v.  Watkins,  1  Har.  A"  John.  527.  The  consideration  may  be  one  to  take 
effect  infuturo.  3  Wend.  325.  But  see  Rogers  v.  Eagle,  Ac,  9  Wend.  611 ;  2  Fairf. 
318.-  [So  if  it  be  for  a  certain  mm  of  money,  without  specifying  how  much,  2  John. 
I,  Jackson  v.  Schoonmaker;  ox  for  value  received.  3  John.  Rep.  484,  Jackson  v. 
Alexander;  by  three  judges,  two  dissenting.} 

A  man  in  consideration  of  70/.  bargains  and  sells  to  his  daughter  and 
J  S  in  tail,  who  intermarry;  it  may  be  averred  tarn  in  consider utione 
maritagii,  quam  in  consid.  dc  70/.  for  a  man  may  aver  any  considera- 
tion consistent  with  that  in  the  deed. 

1  Leon.  170;  1  Co.  176;  2  Co.  76  a. 

If  a  man  in  consideration  that  J  S  was  bound  in  a  recognisance,  and 
other  bonds  for  him,  and  for  divers  other  good  causes  and  considerations, 
bargains  and  sells  his  lands  to  him  and  his  heirs,  it  is  not  good. 

Cro.  Eliz.  394. 

If  a  man  in  consideration  of  so  much  money  to  be  paid  at  a  day  to 
come,  bargains  and  sells,  the  use  passes  presently,  and  after  the  day  the 
party  hath  an  action  for  the  money,  for  it  is  a  sale  by  the  money  paid 
presently  or  hereafter. 

Dyer,  337  a. 

[A  by  deed  indented  and  enrolled,  in  consideration  of  100/.  paid  by 
B,  bargains  and  sells  land  to  B,  C,  and  D,  parties  to  the  indenture ;  in 
this  case  the  land  passeth  to  all ;  for  although  the  valuable  consideration 
be  expressed  to  be  paid  only  by  one,  yet  it  must  be  intended  that  it  was 
paid  by  all,  that  the  land  may  pass  to  all  according  to  the  meaning  of  the 
parties;  and  consideration  given  by  one,  is  sufficient  to  convey  the  land 
to  all. 

2  Inst.  672.] 

||  If  a  man  bargain  and  sell  his  land  in  consideration  of  100/.  paid  by 

J  S.  though  in  this  case  the  consideration  ariseth  from  a  stranger,  yet  that 
will  pass  the  use  to  the  bargainee. 
Buckley  v.  Simon,  Winch,  61. || 

(E)  Of  the  Enrolment:  And  herein, 
1.  The  Relation  between  the  Enrolment  and  the  Deed. 

At  r-oinmon  law  the  use  passed  from  the  delivery  or  date  of  the  deed, 
and  by  the  statute  27  H.  S,  c.  10,  the  possession  passed  as  the  party  had 
the  use  at  the  time  of  the  delivery  of  the  deed;  but  it  was  thought 
proper  to  add  some  further  circumstances,  which  is  done  by  cap.  16,  and 
therefore,  if  these  circumstances  are  observed,  it  hath  the  same  effect  it 
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had  before  at  common  law,  to  wit,  to  raise  the  uses  from  the  delivery; 
for  the  words  of  the  statute  are  only  to  add  some  things,  and  not  to 
abolish  or  set  aside  the  force  it  had  formerly. 

Dyer,218;  Hob.  136;  2  Inst.  074;  Cro.  Jac.  408;  Roll.  Abr.  627;  Owen,  149,  150. 

If  A  bargains  and  sells  lands  to  B  and  his  heirs,  and  before  enrolment 
B,  reciting  this  bargain  and  sale  to  be  by  indenture  enrolled,  bargains 
and  sells  to  C  and  his  heirs  all  the  estate  which  he  had  by  the  said 
indenture  enrolled,  and  alter  the  first,  and  then  the  second  deed  is 
enrolled;  by  Daniel  and  Kingsmill,  the  lands  are  well  conveyed  to  C, 
for  when  the  first  indenture  was  enrolled,  the  estate  was  in  B  ab  initio 
to  bargain,  sell, &c.,  and  the  words  in  the  second  deed  are  apt  enough  to 
pass  the  land,  and  the  recital  of  the  enrolment  immaterial ;  but  Anderson 
and  Warburton  cont.  ;  for  a  man  cannot  pass  what  he  hath  not.  and  till 
thr  deed  was  enrolled  B  had  nothing;  and  he  passed  only  what  he  had 
by  indenture  enrolled;  but  Walmsley  held,  the  land  passed  not  by  reason 
of  tin'  nhsrecital,  but  that  otherwise  it  would  have  passed  ;  and  it  was 
adjudged  for  the  defendant,  according  to  the  opinion  of  the  three  last 
judges,  (a) 

Cro.  Jac.  50.  Bellingham  v.  AJsop,  2  Inst.  675;  Vent.  360.  ||(a)  Cited  as  adjudged 
cont.  in  Dymock's  case,  Ow.  1 19;  <"ro.  Jac.  409;  Hob.  136;  but  it  is  clearfrom  Coke's 
report  of  the  same  case,  2  Inst.  675,  that  the  bargainee  may  convey  before  enrolment.]| 

[If  two  bargains  and  sales  arc  made  of  the  same  lands  to  two  several 
persons,  and  the  last  deed  is  first  enrolled,  and  afterwards  the  first  deed 
is  also  enrolled  within  six  months,  the  first  buyer  shall  have  the  land; 
for  when  the  deed  is  enrolled,  the  bargainee  is  seised  of  the  laud  from 
the  delivery  of  the  deed,  and  the  enrolment  shall  relate  to  it. 

Wood's  Inst.  259;  Mo.  41 ;  Cro.  Jac.  409 ;  Bro.  Fails  Enrol.  328  a,  pi.  9.] 

\  id  the  same  is  the  case,  if  after  the  first  ha  ma  in  and  sale  to  the  one, 
a  bargain  and  sale  be  made  and  fine  levied  to  another. 

Thomas  v.  Popham,  Dyer,  218. || 

[But  if  the  first  deed  is  not  enrolled,  and  the  last  is  enrolled  within  the 
time,  then  the  last  is  good. 

Hob.  165;   Owen,  70. 

If  a  disseisor  bargain  and  sell  land,  and  the  disseisee  release  to  the 
bargainee  before  enrolment,  it  is  void.  But  a  release  (b)  to  the  disseisor 
before  enrolment  had  been  irood  ;  and  then  the  enrolment  should  pass 
the  estate  to  the  bargainee,  and  he  should  take  advantage  of  the  release. 

1  Roll.  R.  said  to  be  so  adjudged,  Mo.  10,  Eliz.,  in  Mocket's  case,    (b)  1  Ro.  R.  Ibid.] 

If  a  man  bargain  and  sell  his  manor,  to  which  there  is  an  advowson 
appendant,  the  bargainee  can  make  no  title  to  present  before  enrol- 
ment. 

Bulstr.  8,  9. 

If  there  be  two  joint  tenants,  and  one  of  them  make  a  bargain  and 
sale  of  his  own  estate  in  fee,  and  the  other  die  before  enrolment,  the  other 
moiety  shall  survive  to  the  bargainor.  ||And  though  the  words  of  the 
bargain  and  sale  comprised  the  whole  estate,  only  a  moiety  would  pass  ;|| 
but  if  such  joint  tenant  had  bargained  and  sold  totum  statum  suum  in 
fee,  though  he  died  before  enrolment,  vet  if  the  deed  were  afterwards 

Vol.  II,— 2 
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(K)  Of  the  Enrolment. 
enrolled,  the  [his]  moiety  would  not  survive,  but  would  pass  to  the 
bargainee. 

i  Jac.  .">.');  Lit.  1SG;  Bulstr.  3;  Bro.  tit.  Faits  Enrol,  p.  11;  Cro.  Car.  217,  569; 
Bac.  Max.  Reg.  1  1. 

If  a  man  bargains  and  sells  his  land,  and  then  suffers  a  recovery,  levies 
a  fine,  or  makes  a  feoffment  to  the  bargainee,  and  then  the  deed  is 
enrolled,  the  land  passeth  by  the  recovery,  fine,  or  feoffment ;  for  since 
the  freehold  and  the  use  is  in  the  bargainor  till  enrolment,  it  must  pass 
by  the  recovery,  &c. ;  and  when  it  hath  passed  by  the  recovery,  the  use 
cannot  rise,  nor  possession  be  executed  from  the  date  of  the  deed. 

1  Co.  70,  Hind's  case;  Mo.  G81;  2  Andr.  3,  162,  203;  4  Leon.  4;  Poph.  49;  Hob. 
222. 

If  the  bargainor  or  bargainee  die  before  enrolment,  it  may,  notwith- 
standing, be  enrolled,  for  here  are  parties  to  give  and  take  the  interest 
when  it  begins  to  vest ;  for  it  vests  from  the  date  of  the  deed  ;  otherwise, 
in  the  case  of  an  attornment. 

2  Inst.  674;  Hob.  136;  Andr.  229,  337. 

||  And  the  heir  will  take  and  be  in  by  descent,  and  shall  be  in  ward. 
D\  hi  nek's  case,  Cro.  Jac.  409  ;  Owen,  149;  Hob.  136. || 

If  a  man  bargains  and  sells  his  land,  the  bargainee  may  be  tenant  to 
the  praecipe  before  enrolment,  and  may  receive  a  release  before  enrol- 
ment. 

Vent.  361;  2  Bun.  1131. 

But  where  the  commissioners  of  a  bankrupt  had  assigned  the  bank- 
rupt's lands  to  the  lessor  of  the  plaintiff,  and  the  indenture  was  after- 
wards enrolled,  but  the  declaration  was  upon  a  demise  made  after  the 
indenture,  and  before  the  enrolment;  it  was  adjudged,  that  this  declara- 
tion was  not  sufficient. 

1  Vent.  360 ;  2  Show.  R.  156 ;  S.  C.  2  Jones,  196;  S.  C.  Carth.  178.  S.  P.  adjudged 
on  the  authority  of  this  case.  Show.  207,  S.  C,  where  it  is  said,  that  Holt,  C.  J.,  held, 
that  it  was  not  amendable. 

If  a  man  bargains  and  sells  a  reversion,  and  the  rent  is  incurred,  and 
afterwards  the  deed  is  enrolled,  the  bargainee  shall  have  the  rent  unpaid; 
but  if  the  rent  be  paid  to  the  bargainor,  the  tenant  is  not  only  excused, 
but  the  bargainor  is  not  accountable  ;  because  the  contract  had  not  any 
effect  to  pass  the  estate  from  the  bargainor  before  enrolment ;  and  the 
relation  of  a  law  cannot  make  void  an  act  that  was  lawful;  for  it 
cannot  be  set  aside  but  by  an  express  and  positive  law. 

Owen,  150;  Godb.  209;  Sid.  310. 

If  a  man  makes  a  lease  for  life,  reserving  rent,  with  clause  of  re-entry, 
and  then  bargains  and  sells  the  reversion,  the  bargainee  demands  the 
rent,  and  the  lessee  refuses,  and  then  the  deed  is  enrolled,  the  bargainee 
cannot  enter  lor  the  forfeiture ;  for,  till  enrolment,  he  is  not  grantee  of 
the  reversion  within  the  statute  capable  of  the  duty ;  and  consequently, 
at  the  day,  could  make  no  legal  demand,  which  was  precedently  neces- 
sary to  this  entry. 

Owen,  69,  150;  Godb.  156;  Latch.  157;  Sid.  310;  Cro.  Car.  217. 

If  a  man,  seised  in  fee,  is  bound  in  a  recognisance,  and  then  bargains 
and  sells  all  his  lands,  and  then  the  recognisance  is  forfeited,  and  then  a 
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(E)  Of  the  Enrolment. 

scire  facias  is  sued  out  against  the  land  in  the  hands  of  the  bargainor, 
and  then  the  deed  is  enrolled,  this  scire  facias  is  not  maintainable. 

2  Andr.  160;  Owen,  69,  70;  2  Inst.  674;  Cro.  Car.  217. 

|  A  bargainee  may  maintain  an  assize  before  enrolment. 

2  Andr.  161. 

If  tenant  for  life  be  impleaded  after  a  bargain  and  sale  of  the  rever- 
sion, and  then  the  deed  is  enrolled,  the  bargainee  shall  be  received ; 
though  no  man  shall  be  received  by  the  statute  of  Westm.  2.,  that 
purchases  the  reversion  pendente  lite. 

Owen,  70. 

If.  before  enrolment,  a  bargainee  grants  rent  out  of  the  land,  and 
afterwards  the  bargain  and  sale  is  enrolled,  the  grant  is  good. 

2  Inst.  675  ;  Gawen  v.  Stacy,  Cro.  Car.  217. | 

If,  before  enrolment,  the  bargainor  and  bargainee  grant  a  rent.  &c. 
aft*r  enrolment,  by  operation  of  the  statute,  it  shall  be  the  grant  of  the 
bargainee,  and  confirmation  of  the  bargainor. 

Co.  Lit  147  b. 

|  But  if  the  deed  be  not  enrolled,  it  shall  be  the  grant  of  the  latter, 
and  confirmation  of  the  former. || 

If  lands  are  bargained  and  sold,  and  the  bargainee  dies  before  enrol- 
ment, his  wife  shall  not  be  endowed ;  so  if  a  man  bargains  and  sells 
lands  by  indenture,  and  then  takes  a  wife  and  dies,  and  after,  the  deed 
is  enrolled,  the  wife  shall  not  be  endowed. 

Andr.  161;  Cro.  Car.  569.  But  if  lands  are  bargained  and  sold,  and  a  stranger 
enters,  and  then  the  deed  is  enrolled,  the  bargainee  dies,  his  wife  shall  be  endowed  ; 
but  for  this  vide  tit.  Dower. 

[A  covenant  in  a  bargain  and  sale  not  enrolled,  is  binding. 

Northcott  v.  Underbill,  1  Ld.  Raym.  388 ;  1  Salk.  199.] 

2.   TTTiat  Estates  are  to  be  enrolled  ,•  and  herein  of  the  Exception  as  to  Lands  in  Citiest 

Boroughs,  <J"c. 

All  estates  of  freehold  and  inheritance  must  be  enrolled ;  but  if  a 
man  bargains  and  sells  his  lands  for  any  number  of  years,  the  deed 
need  not  be  enrolled. 

2  Inst.  671. 

If  a  man  bargain  and  sell  land  to  his  son  in  consideration  of  money, 
the  deed  must  be  enrolled ;  but  if  the  father,  in  consideration  of  natural 
love  and  affection,  and  also  for  money,  grant  land  to  his  son,  this  need 
not  be  enrolled  ;  for  covenants  to  stand  seised  are  not  within  the  words 
of  the  statute,  and  where  the  consideration  of  blood  is  expressed,  it 
may  enure  as  a  covenant  to  stand  seised :  but  it  is  only  a  sale  when  the 
consideration  of  money  is  alone  expressed,  for  that  excludes  all  other 
tacit  considerations. 

7  Co.,  Bedel's  case. 

Lands  in  cities,  boroughs,  &c,  that  have  the  privilege  of  enrolments, 
are  not  within  the  act ;  for  though  the  intent  of  the  statute  be,  to  have 
excepted  them  from  enrolments  in  the  courts  of  Westminster  only,  yet 
the  statute  is  so  worded,  that  they  are  discharged  from  any  enrolment 
at  all ;  and  therefore  the  possession  of  such  lands  is  executed  from  the 
date  of  the  deed. 

2  Inst.  676;  Dyer,  229 ;  Dalis,  63 ;  Yelv.  124.     See  ante  (C.) 
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(F)  The  Manner  of  pleading  Bargains  and  Sales. 
I!.    The  Time  of  Enrolment. 

It  must  be  enrolled  within  six  months  from  the  date,  which  shall  be 
accounted  according  to  the  computation  of  twenty -eight  days  per  month; 
for  month,  in  its  proper  and  original  signification,  is  the  space  of  time 
measured  by  the  complete  course  of  the  moon;  as  the  year  is  the  time 
measured  by  the  complement  of  the  sun's  course. 
2  Inst.  674  ;  6  Co.  62. 

From  the  date,  and  from  the  day  of  the  date,  in  this  case,  is  taken  as 
all  one,  as  it  is  in  all  other  cases  of  computation,  and  therefore  the 
enrolment  may  be  on  the  day  of  the  date,  or  on  the  last  day  of  the  sixth 
month  after  the  day  of  the  date;  for  though  when  an  interest  passeth 
from  the  day  of  the  date,  the  day  itself  is  excluded,  yet  when  a  time  is 
stinted,  in  which  an  act  ought  to  be  done,  it  is  in  order  to  hasten  the 
doinu  of  that  act;  and  therefore,  the  doing  of  it  on  the  day  from  whence 
the  period  is  first  reckoned,  is  within  the  time  appointed;  and  the  last 
day  of  (he  sixth  month  is  within  the  words  of  the  time  given. 

Hoh.  110;  Mo.  40,  42;  2  Inst.  674;  5  Co.  1  b;  Dyer,  218  b;  4  Leon.  4,  pi.  18; 
3  Lev.  438  ;  2  Salk.  413,  pi.  1 ;  Cowp.  718  ;  Dougl.  463  ;  3  Term  R.  623. 

If  the  deed  has  no  date,  the  six  months  are  to  be  reckoned  from  the 

delivery,  but  not  otherwise. 

Hob.  140  ;  2  Inst.  674  ;  Mo.  42. 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 

A  bargain  and  sale  is  a  deed  enrolled,  and  as  such  must  be  pleaded ; 
and  the  deed  itself,  whereby  the  use  originally  passeth,  being  a  matter 
in  pais,  must  be  produced  and  not  the  tenor  of  the  deed,  which  is  on 
the  roll  of  record:  for  though  the  enrolment  being  on  record  is  of  un- 
doubted veracity,  being  the  transaction  of  the  court,  yet  the  private  deed 
has  not  the  sanction  of  a  record,  though  publicly  acknowledged  and 
enrolled  ;  for  it  might  have  been  falsely  and  fraudulently  dated  or  ill 
executed, 

Co.  Lit.  225  b,  251  b ;  2  Inst.  673  ;  4  Co.  71  ;  5  Co.  53  ;  2  Roll.  R.  119. 

The  party  that  claims  by  any  bargain  and  sale  must  show  in  what 
court  the  deed  is  enrolled,  because  he  must  show  all  things  in  certain  that 
make  out  his  title ;  otherwise  his  adversary  would  be  put  to  an  infinite 
search  before  he  could  traverse  with  security. 

Yelv.  213,  Worly  and  Purly;  Cro.  Jac.  291,  S.  C. 

In  debt  for  rent  the  plaintiff  declared  upon  a  lease  made  by  a  stranger, 

who  alter  bargained  and  sold  the  reversion  to  the  plaintiff  per  indenturam 

debito  modo  irrotulat.  in  curia  Cancellarise ;  and  after  verdict  for  the 

plaintiff,  judgment  was  arrested,  because  it  was  not  alleged  that  the 

enrolment  was  within  six  months,  nor  secundum  formam  statuti ;  and 

debito  modo  will  not  help  it,  for  it  might  be  so  at  common  law. 

Allen,  19;  King  and  Somerland^  Carter,  221 ;  Stile,  34,  S.  C;  and  judgment  arrested 
accordingly;  for  debito  modo  may  be  an  enrolment  at  common  law. 

If  a  man  makes  a  lease  for  years  the  10th  of  May,  and  afterwards 
bargains  and  sells  his  lands,  and  antedates  the  deed  by  making  it  the 
10th  of  April,  and  the  enrolment  is  also  as  of  that  time,  the  lessee  is 
without  remedy,  for  he  cannot  aver  against  the  record. 

For  this  vide  Owen,  138;  Leon.  183;  2  Leon.  121  ;  3  Leon.  175,  176  ;  Savil,  91  , 
cunt.,  and  head  of  Pleas  and  Pleadings. 
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(A)  Who  are  esteemed  Husband  and  Wife. 

In  pleading  a  bargain  and  sale  the  party  ought  regularly  to  aver  pay- 
ment of  the  money. 

Leon.  170;  vide  Moor,  404.  But  the  want  thereof  is  helped  after  verdict,  upon  non 
concessit;  for  it  must  be  intended  proved  at  the  trial.  Lev.  303;  2  Stra.  1269;  Ld. 
Raym.  Ill ;  Vent.  108  ;  T.  Raym.  200.  [By  10  Ann.  c.  18,  §  3,  if  a  bargain  and  sale 
enrolled  be  pleaded  with  a  profert,  a  copy  examined,  and  proved  on  oath,  signed  by  the 
proper  officer,  having  custody  of  such  enrolment,  shall  be  of  the  same  effect  as  the 
original. — The  endorsement  on  the  deed,  by  the  proper  officer,  is  always  received  as 
sufficient  evidence  of  the  enrolment.  Dougl.  56.  If  divers  persons  seal  a  deed,  and  but 
one  of  them  acknowledge  it,  and  it  be  thereupon  enrolled,  this  is  a  good  enrolment, 
within  the  statute,  and  it  may  be  given  in  evidence,  as  a  deed  enrolled.  Thurle  v. 
Madison,  Sty.  462.] 
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(A)  Who  are  esteemed  Husband  and  Wife ;  and  herein  of  the  Legality  of  the  Mar« 

ria<re,  and  Marriage  Contracts. 

(B)  Of  the  power  given  the  Husband  by  Law  over  the  Person  of  his  Wife;  and 

herein  of  her  Remedy  for  any  Injury  done  by  him. 

(C)  Of  his  Interest  in  her  Estate  and  Property:  And  herein, 

1.  Of  the  Real  Estate  in  her  Right. 

2.  Of  her  Chattels  Real,  or  Leasehold  Interests. 

3.  Of  her  Personal  Estate  in  Possession,  and  Choses  in  Action. 

(D)  Of  the  Husband's  Right  to  Things  accruing  to  the  Wife  during  Coverture. 

(E)  Of  the  Wife's  Acts  and  Agreements  before  Marriage,  in  what  Cases  revoked 

and  made  void  by  the  Marriage. 

(F)  Where  the  Husband  shall  be  liable  to  the  Wife's  Debts  contracted  before  Mar 

riage  ;  and  herein  of  a  Wife  that  is  Executrix  or  Administratrix. 

(G)  Where  she  alone  shall  be  punished  for  a  Criminal  Offence;  and  where  the  Hus 

band  shall  be  answerable  for  what  she  does  in  a  Civil  Action. 

(H)  Of  her  Contracts  for  Necessaries ;  and  how  far  the  Husband  is  bound  by  such 
Contracts. 

(I)  What  Acts  done  by  the  Husband  or  Wife,  alone  or  jointly  with  the  Wife,  will 
bind  the  Wife ;  and  herein  of  her  Agreement  or  Disagreement  to  such  Act* 
after  the  Death  of  the  Husband. 

(K)  Where  the  Husband  and  Wife  must  join  in  bringing  Actions. 

(L)  Where  they  must  be  jointly  sued. 

(M)  Wrhere  a  Wife  shall  be  considered  as  a  Feme  Sole;  [and  herein  of  her  separate 
Estate.] 

What  right  accrues  to  the  representatives  of  either  of  them,  on  the 
dissolution  of  the  marriage,  vide  head  of  "  Executors  and  Adminis- 
trators." 


(A)  Who  are  esteemed  Husband  and  WTife;  and  herein  of  the  Legality  of  the  Marriage, 

and  Marriage  Contracts. 

For  the  learning  on  this  division  of  the  subject,  see  tit.  "  Marriage 
and  Divorce." 

B 
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(B)  Of  the  Power  given  the  Husband  by  Law  over  the  person  of  his  Wife;  and  herein 
of  her  Remedy  for  any  Injury  done  her  by  him. 

Tin:  husband  hath,  by  law,  power  and  dominion  over  his  wife,  and 
may  keep  her  by  force  within  the  bounds  of  duty,  and  may  beat  her,  (a) 
but  not  in  a  violent  or  cruel  manner;  for,  in  such  case,  or  if  he  but 
threaten  to  beat  her  outrageously,  or  use  her  barbarously,  she  may  bind 
him  to  the  peace  by  suing  a  writ  of  supplicavit  out  of  Chancery;  (b)  or 
may  apply  to  the  Spiritual  Court  for  a  divorce  propter  ssevitiam. 

(a)  Crom.  28,  136;  F.N.  B.  80;  F.  238;  E.  Hetl.  149;  cont.  Sid.  113,  116  ;  1  Black. 
Com.  111.  ;lt  may  be  doubted  whether  this  rule  of  the  English  common  law,  that 
the  husband  lias  a  right  to  beat  his  wife,  is  law  in  the  United  States.  In  Pennsylvania 
it  is  the  constant  practice  to  punish  the  husband  for  assaults  and  batteries  upon  his  wife.g/ 
(b)  Dalt.  c.  68;  Lamb.  78;  Crom.  133.  {As  to  the  power  of  the  Chancery  of  New 
York  in  such  case,  see  Codd  v.  Codd,  2  John.  Ch.  R.  141.}  [Or  by  application  to  the 
Court  of  K.  15.  or  a  justice  of  the  peace.  Fost.  359  ;  1  Hawk.  P.  C.  253  ;  Ca.  temp. 
Hardw.  74;  2  Stra.  1202;  1  Burr.  621,703;  11  Mod.  109.  And  the  husband  may 
demand  surety  of  the  peace  against  the  wife.     2  Stra.  1207.] 

But  a  wife  cannot,  either  by  herself  or  her  prochein  amy,  bring  a 
homine  replegiando  against  her  husband;  for  he  hath  by  law  a  right  to 
the  custody  of  her,  and  may,  if  he  think  fit,  confine  her,  but  he  must 
not  imprison  her ;  if  he  do,  it  will  be  a  good  cause  for  her  to  apply  to 
the  Spiritual  Court  for  a  divorce  propter  ssevitiam  ;  and  the  nature  and 
proceedings  in  the  writ  de  homine  replegiando  show  that  it  cannot  be 
maintained  by  the  wife  against  her  husband. 

Preced.  in  Chan.  492,  per  curiam. 

A  wife  separated  by  articles,  in  consideration  of  money  received  by 
the  husband,  with  covenants  from  him,  cannot  be  seized  by  him,  or  forced 
to  live  with  him.  (c) 

Burr.  Rep.  542;  1  Stra.  478.  (c)  In  cases  of  unreasonable  or  improper  confinement, 
the  courts  will  relieve  the  wife,  on  habeas  corpus.  Lord  Ferrers's  case,  1  Burr.  634,  &c. 
I|  Lord  Vane's  case,  infrd.\\  [If,  upon  the  return  of  a  habeas  corpus  sued  out  by  the 
husband  to  bring  up  the  wife,  it  appear  that  he  had  used  her  ill,  and  she  exhibit  articles 
of  the  peace  against  him,  the  court  will  not  order  her  to  be  delivered  to  him.  Anne 
(Jr<  ivory's  case,  4  Burr.  1991.] 

|]  Lady  Vane  exhibited  articles  of  the  peace  against  her  husband 
propter  ssevitiam,  charging  that  she  was  separated  from  her  husband 
under  articles;  that  at  Christmas,  1742,  she  was  seized  by  his  servants 
and  carried  to  his  house,  and  confined  eleven  days ;  that  she  escaped, 
and  that  she  had  heard  and  believed  that  a  servant  said  he  was  ordered 
by  my  lord  to  bring  her  alive  or  dead,  and  therefore  she  swore  her  life 
was  in  danger.  These  articles  were  exhibited  in  Michaelmas  term,  1743 ; 
and  in  Hilary  term  following  Lord  Vane  came  into  court,  and  moved  by 
counsel  to  discharge  these  articles,  because  it  did  not  appear  on  the  face 
of  the  articles  that  Lord  Vane  had  done  any  one  act  to  induce  his  lady 
to  swear  the  peace  against  him,  or  make  it  necessary  for  him  to  give 
security  for  keeping  the  peace  ;  that  the  husband  has  a  right  to  seize  his 
wife,  to  carry  her  home,  and  even  to  confine  her  if  he  think  proper :  that 
by  the  common  law  he  had  power  to  govern,  rule,  and  chastise  her 
reasonably,  and  although  she  may  sue  a  supplicavit  in  Chancery  against 
her  husband  for  cruelty,  and  to  find  sureties  that  he  do  not  beat  or  evil 
treat  her,  yet  even  in  that  case  there  is  a  proviso  alitor  quam  ad  virum 
■mum,  ex  causa  regiminis  et  castigationis  uxoris  suae,  licitc  rationa- 
biliter  pertinet.  F.  N.  13.  542,  (Sth  edit.;)  that  as  to  the  articles  of 
agreement  they  were  set  aside  in  equity  as  unconscionable ;  and  a  copy 


BARON  AND  FEME.  15 

(C)  Of  his  Interest  in  her  Estate  and  Property. 

of  the  order  was  produced,  but  the  court  said  they  could  take  no  notice 
of  it. 

Lord  Vane's  case,  13  East,  171,  nold. 

Upon  a  rule  to  show  cause  it  was  answered,  and  so  resolved  by  the 
court,  that  every  person  was  entitled  to  exhibit  articles  of  the  peace  for 
the  security  of  his  person,  and  to  allow  them  was  the  constant  course 
of  the  court,  as  a  security  against  immediate  danger :  that  it  was  not 
usual  to  inquire  into  the  truth  of  circumstances  charged  in  the  articles, 
but  the  same  must  be  received  as  true  till  the  contrary  appears  upon  a 
proper  prosecution ;  that  in  the  present  case,  taking  all  these  articles 
together,  and  that  Lord  and  Lady  Vane  were  under  agreement  to  live 
separate,  (a)  and  that  he  seized  her  by  force  and  confined  her  eleven 
days,  that  he  had  threatened  to  seize  her  again,  and  ordered  her  to  be 
brought  home  dead  or  alive  ;  it  doth  appear  upon  the  whole  that  she  had 
a  reasonable  foundation  to  require  sureties  of  the  peace  against  him. 
Vide  Fitz.  N.  B.  542,  (8th  edit.)  If  the  wife  be  in  fear  or  doubt  of  the 
husband  that  he  will  beat  or  kill  her,  she  may  sue  a  supplicavit  in 
Chancery  against  her  husband  to  find  sureties  that  he  doth  not  beat  or 
evil  entreat  her. 

(a)  A  deed  providing  for  a  future  separation  between  husband  and  wife  is  void.  West- 
meath  v.  Westmeath,  1  Dow.  P.  C,  N.  Ser.  519;  Hindley  v.  Westmeath,  6  Bam.  <!c 
C.  207. 

It  was  likewise  said  by  Sir  John  Strange,  that,  taking  this  case  up 
upon  the  articles  of  agreement  only,  if  Lord  Vane  should  force  his  wife 
to  a  cohabitation  she  has  a  right  to  be  relieved  ;  and  for  that  purpose  he 
cited  Listor's  case,  Trio.  S  G.  1.  Captain  Listor,  after  articles  of  separa- 
tion between  him  and  his  wife,  the  Lady  Rawlinson,  seized  her  by  force, 
and  carried  her  home,  in  order  to  compel  her  to  live  with  him.  She 
brought  a  habeas  corpus,  and  after  argument  at  the  bar  it  was  agreed 
by  the  court,  that  if  a  wife  will  make  an  undue  use  of  her  liberty  by 
squandering  away  her  husband's  effects,  or  going  into  bad  company,  it 
was  lawful  for  her  husband  to  lay  her  under  restraint;  but  where  that 
did  not  appear,  he  could  not  confine  her  as  a  prisoner,  though  even  in  his 
own  house  ;  and  because  it  appeared  in  that  case  that  they  were  parted 
by  consent,  and  under  articles  to  live  separate,  the  court  ordered  that  she 
should  have  her  liberty.  || 

(C)  Of  his  Interest  in  her  Estate  and  Property :  And  herein, 
1.  Of  the  Real  Estate  in  her  Right. 

From  the  time  of  the  intermarriage,  the  law  looks  upon  the  husband 
and  wife  but  as  one  person,  and  therefore  allows  of  but  one  will  between 
them,  which  is  placed  in  the  husband,  as  the  fittest  and  ablest  to  provide 
for  and  govern  the  family  ;  and  for  this  reason,  the  law  gives  the  husband 
an  absolute  power  of  disposing  of  Iter  personal  property,  no  act  of  hers 
being  of  any  force  to  affect  or  transfer  that  which  by  the  intermarriage 
she  has  resigned  to  him :  but  the  freehold  and  inheritance  of  the  wife  is 
subject  to  other  rules  and  regulations ;  for  the  husband  by  the  marriage 
does  not  become  absolute  proprietor  of  the  inheritance ;  but,  as  the 
governor  of  the  family,  is  so  far  master  of  it  as  to  receive  the  profits  of  it 
during  her  life,  but  hath  no  power  to  make  an  absolute  sale  of  it  without 
her  consent. 

10  Co.  12 ;  2  Inst.  510 ;  Sid.  11 ;  Roll.  Abr.  347.    |]  See  Roper  on  Husband  and  Wife, 
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c.  2,  (2d  edit.]  -The  incapacities  of  married  women  by  the  common  law  apply  to 
their  civil  rio-hts,and  are  intended  fortheir  protection  and  interest.  Their  political  rights 
stand  upon  different  ground  :  they  may  lose  or  acquirea  national  character.  These  rights 
stand  upon  the  general  principles  of  the  law  of  nations.  Shanks  v.  Dupont,  3  Pet.  242; 
Harp.  K'i 

[f  a  man  marries  a  woman  seised  in  fee,  he  gains  a  freehold  in  right 
of*his  wife,  [lint  it  must  be  pleaded,  that  the  husband  and  wife,  in 
right  <)!'  the  wife,  were  seised  in  fee,  not  of  freehold  merely.] 

Co.  Lit.  3.">1  a,  -J?.'}  1) ;  Dougl.  329.  [The  husband  may  make  a  tenant  of  the  praecipe 
of  his  wife's  i  state,  for  the  purpose  of  suffering  a  common  recovery  of  it,  without  the 
wife's  joining  him  in  a  fine.  Robinson  v.  Cummins,  Cruise  on  Recoveries,  52  ;  Co. 
Lit.  326  b,  note;  Pig.  72;  Ro.  Abr.  tit.  Recovery,  (A,)  pi.  4.]  Where  the  husband  or 
wife  are  attainted,  and  the  lord  by  escheat  shall  enter,  or  the  king  have  the  pernancy  of 
the  profits,  ami  how  far  such  freehold  will  work  a  remitter  to  the  husband,  vide  title 
a  J.  {A  husband  has  no  right  to  commit  waste  on  his  wife's  land, 
though  t  ;are  suspend  any  remedy  at  common  law  ;  and  a  judgment  creditor  of 

the  husband  who  extends  his  execution  on  the  wife's  land,  succeeds  to  the  husband's  legal 
right  to  the  rents  and  profits,  but  not  to  his  immunity  from  an  action  of  waste.  If  the 
creditor  in  such  case  injure  the  wile's  inheritance,  as  by  cutting  trees,  &c,  an  action  on  the 
case  lies  against  him,  in  which  the  husband  must  join.  Babb  v.  Paley,  1  Greenl.  6. 
Husband  and  wife  mortgaged  the  wife's  land,  and  the  equity  of  redemption  was  sold  on 
an  execution  at  the  suit  of  the  husband's  creditors,  and  afterwards  the  husband  died : 
Held,  that  the  sale  on  the  execution  passed  no  more  than  the  husband's  life  interest,  and 
that  the  wife  was  entitled  to  redeem.  Peabody  v.  Patten,  2  Picker.  517.}  /iOn  a 
mortgage  given  by  husband  and  wife,  of  wife's  real  estate,  merely  as  a  security  for  the 
payment  of  his  debt,  the  husband's  interest,  as  tenant  by  the  curtesy,  should  first  be  sold, 
and  applied  to  the  payment  of  his  debt  in  exoneration  of  her  estate  or  interest  in  the 
mortgaged  premises.  Neimcewics  v.  Gahn,  3  Paige,  614.  When  land  is  sold  for  the 
purpose  of  partition,  the  share  of  a  feme  covert  in  the  proceeds  is  considered  as  realty. 
Matter  of  Dozier's  heirs,  Dev.  Eq.  R.  118.  But  see  Hammond  v.  S tier,  2  Gill.  &  John. 
81  ;  Yohe  v.  Barnett,  1  Binn.  358;  Sears  v.  Hyer,  1  Paige,  483. 5/ 

2.   Of  her  Chattels  Heal,  or  Leasehold  Interests. 

The  marriage  is  a  gift  in  law  to  the  husband  of  all  the  wife's  chattels 
real,  as  a  term  for  years  in  right  of  the  wife  ;  so  of  estates  by  statute- 
merchant,  statute-staple,  elegit,  &c. ;  and  of  these  he  may  alone  dispose, 
forfeit,  or  they  may  be  extended  for  his  debts;  but  if  he  makes  no  dis- 
position of  them  in  his  lifetime,  they  survive  to  the  wife,  (a)  and  there- 
fore he  cannot  devise  them  :  ||if  he  do  not  alien  them  and  he  survive  the 
wife,  the  law  gives  them  to  him  as  a  marital  right,  and  no  administration 
is  necessary  to  be  taken  out  by  him.j| 

7  H.  6,  1  b  ;  Bro.  24 ;  Co.  Lit.  46,  351.  {1  Wash.  30,  Dade  v.  Alexander.}  ||  Doe 
dem.  i  v.  Polgrean,  1  H.  Black.  535. ||     [An  assignment  of  the  real  estate  of  the 

wife  will  bind  her,  though  it  be  made  without  a  consideration.  So  if  the  wife  has  a 
judgment,  ami  it  i ,  extended  on  an  elegit,  the  husband  may  assign  it  without  a  considera- 
tion :  so  if  a  judgment  is  given  in  trust  for  a  feme  sole,  who  marries,  and,  by  consent  of 
her  trust! rs,  is  in  possession  of  the  land  extended,  the  husband  may  assign  over  the 
extended  interest;  and  by  the  same  reason,  if  the  feme  has  a  decree  to  hold  and  enjoy 
lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  the  land  under  this 
.  nd  marries,  the  husband  may  assign  it  without  any  consideration;  for  it  is  in 
nature  of  an  extent.  3  P.  Wins.  200.]  (a)  The  husband  is  only  possessed  of  a  term 
in  her  right,  and  the  term  or  legal  interest  continues  in  her.  7  H.  G,  2;  Roll.  Abr.  342; 
1  Lit.  351.  -'The  husband  may  sell  the  usufructuary  estate  in  the  wife's  lands,  but 
not  the  fee,  without  her  concurrence.  Baily  v.  Duncan,  4  Monr.  260.  He  may  assign 
jvife's  interest  in  a  chattel  real.  Meriwether  v.  Booker,  5  Litt.  256.  The  husband 
has  also  right  to  his  wife's  chattels  real,  as  her  administrator.  Whitaker  v.  Whitaker, 
6  John.  1! 

If  a  woman  lessee  for  years  takes  husband,  and  he  after  purchaseth  a 
new  lease  to  them  both  for  their  lives  of  the  same  lands,  this  is  a  surrendei 


BARON  AND  FEME.  17 

(C)  Of  his  Interest  in  her  Estate  and  Property. 

in  law  of  the  first  term,  and  shall  bind  the  wife,  because  it  amounts  to 
an  actual  disposition  thereof,  which  the  husband  had  power  to  make. 
e  Roll.  Abr.  495. 

If  the  husband  possessed  of  a  term  for  seventy  years  in  right  of  his 
wife,  makes  a  lease  of  those  lands  for  twenty  years,  to  begin  after  his 
death,  this  is  good, and  shall  bind  the  wife;  because  the  term  being  but 
a  chattel,  he  had  power  to  dispose  of  it  wholly,  and  by  consequence  may 
dispose  of  any  less  interest  thereout  as  he  thinks  fit ;  and  this  being  a 
present  disposition  which  he  cannot  revoke,  binds  the  interest  of  the  lands 
immediately,  though  it  takes  not  effect  in  possession  till  after  his  death  ; 
and  therefore  this  differs  from  a  devise  of  such  term,  or  any  part  thereof, 
by  the  husband,  by  his  will ;  for  that  not  taking  effect,  nor  binding  the 
interest  at  all  till  after  his  death,  comes  too  late  to  prevent  the  operation 
of  law,  which,  at  the  instant  of  death,  immediately  casts  it  upon  the 
wife  surviving,  and  so  defeats  and  destroys  the  operation  of  the  devise : 
but  as  to  the  residue  of  the  term,  whereof  the  husband  makes  no  dis- 
position in  his  lifetime,  the  wife,  if  she  survives,  will  be  entitled  to  it ; 
because,  as  to  that,  the  law  is  left  to  take  place,  as  it  would  have  done 
for  the  whole,  if  he  had  not  prevented  it  by  such  his  disposition  of  part. 
But  if  the  husband  had  granted  away  the  whole  term  upon  condition, 
and  died,  though  the  condition  were  afterwards  broken,  and  his  executors 
entered  for  breach  thereof,  yet  would  the  wife  be  forever  barred  to  claim 
any  interest  in  the  said  term,  because  there  was  a  total  disposition  there- 
of by  the  husband  in  his  lifetime,  and  the  breach  or  nonperformance  of 
the  condition  was  perfectly  contingent  and  uncertain  :  besides,  that  the 
breach  of  the  condition  happened  not  till  after  his  death,  and  so  the  dis- 
position continued  perfect  and  uninterrupted  during  his  life  ;  for,  if  the 
condition  had  been  broken  during  his  life,  and  he  himself  had  entered 
for  breach  thereof,  it  might  be  a  great  question  if  the  wife  surviving 
should  not  have  the  term  after  his  death ;  because,  by  his  re-entry,  for 
the  condition  broken,  he  is  restored  to  the  whole  term  in  statu  quo  ;  and 
then  being  possessed  of  it  in  right  of  his  wife,  as  he  was  before,  it  seems 
but  reasonable  the  wife  should  have  it,  if  she  survives  the  husband,  as 
she  would  have  had  if  no  such  disposition  had  been  made,  since  that 
disposition  is  now  defeated  and  gone.     Also  such  term,  whereof  the 
husband  is  possessed  in  right  of  his  wife,  may  be  extended  for  the  debts, 
or  forfeited  for  the  crimes  of  the  husband,  for  these  are  legal  dispositions 
thereof  which  shall  bind  the  wife  ;  but  if  the  husband  should  grant  a  rent, 
common,  &c.  out  of  such  term,  and  die,  this  would  not  bind  the  wife 
surviving,  because  the  term  or  possession  itself  being  left  to  come  entire 
to  the  wife,  all  intermediate  charges  or  grants  thereout  by  the  husband 
determine  with  his  death ;  for  the  title  of  the  wife  to  such  term  hath 
relation  to  the  time  of  their  intermarriage,  and  so  is  paramount  to  all 
collateral  charges  or  grants  made  thereout  by  the  husband  after.     But  a 
grant  by  the  husband  of  the  herbage  or  vesture  of  such  land  which  he 
held  in  right  of  his  wife  for  years,  will  be  void  after  his  death,  because 
they  are  part  of  the  land  itself,  and  not  collateral  to  it. 

Poph.  5.  97,  145;  Co.  Lit.  46  b,  351  a;  Cro.  Car.  344  ;  Plowd.  418;  Cro.  Eliz.  33, 
279;  Co.  Lit.  300  a;  Bro.  tit.  Charge,  3  ;  8  Co.  97;  Roll.  Abr.  851,  313,  344;  Godb.279; 
3Keb.299;  Vent.  259.  Note.-  It  appears  by  all  the  above-cited  books,  that  if  husband  makes 
a  lease  of  part  of  the  wife's  term,  rendering  rent,  and  dies,  that  his  executors  shall  have 
the  rent,  and  not  the  wife;  though  she  hath  the  reversion,  because  not  party  or  privy  to 
the  lease ;  and  the  rent  is  not  incident  to  the  reversion.  [|  It  appears,  that  although  the 
Vol.  II. — 3  v.  2 
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wife  were  a  party  to  the  und<  r  lease,  she  would  not  be  entitled  to  the  arrears  of  rent  due 
on  her  husband's  death  ;  but  if  the  rent  had  been  reserved  by  the  husband  to  himself  and 
wife,  shr  would  have  been  so  both  to  the  future  rent  and  arrears  due,  because  they, 
remaining  in  action,  and  being  due  in  respect  of  the  joint  interest  of  the  husband  and 
wife  in  the  term,  would,  with  their  principal,  the  term,  survive  to  the  wife.  4  Vin.  Abr. 
i.  1  IT.     Roper,  Baron  and  Feme,  c.  5,  §  2.|| 

It'  the-  husband  and  wife  be  evicted  of  a  term  which  he  hath  in  right 

o(  his  wife,  and  the  husband  bring  an  ejectment  in  his  own  name,  and 

have  judgment  to  recover,  this  makes  an  alteration  in  the  term,  and  vests 

it  in  the  husband  ;  because,  not  making  Ins  wife  a  party  to  the  recovery, 

In-  takes  the  whole  wrong  to  be  done  to  himself;  and  consequently,  if  he 

recovers,  it  must  be  by  virtue  of  that  right  whereof  he  was  dispossessed. 

Co.  Lit.  16  b;  Roll.  Abr.  345.  ||  Sed  vide,  4  Vin.  Ab.  50,  pi.  18,  in  margin.  Judg- 
ment for  husband  in  quare  impedit  for  the  wife's  advowson: — the  husband  dies,  the  wife 
presents.    Hal.  MSS. ;  Co.  Lit.  46  b,  n.  (b)\\ 

||  It  seems  that  if  there  be  a  dispute  between  the  husband  claiming  a 
term  for  years  in  right  of  his  wife,  and  another  person  relative  to  their 
title,  and  they  refer  the  matter  to  arbitration,  and  an  award  is  made  of 
the  term  to  the  husband,  the  property  in  it  will  be  changed  by  the  arbitra- 
ment so  as  to  amount  to  a  reduction  of  the  term  into  possession,  which 
will  defeat  the  wife's  right  by  survivorship. 

I  Roll.  Abr.  245 ;  1  Vern.  396 ;  2  Leon.  104.  Sed  vide  cont.  Vin.  Abr. Arbitrament,  (A;) 
Doe  v.  Rosser,  3  East,  11 ;  and  see  1  Roper,  Husband  and  Wife,  185.  || 

If  a  term  for  years  be  granted  to  a  feme  covert  and  another  ;  or  if  a 
feme  sole  and  another  be  joint-tenants  of  a  term  for  years,  and  the  feme 
take  husband,  yet  in  both  cases  the  joint-tenancy  still  continues ;  for  the 
marriage  makes  no  severance  or  alteration  of  it,  but  gives  the  husband 
the  same  power  his  wife  had  before,  by  an  actual  disposition  of  her 
moiety  to  break  the  joint-tenancy,  and  bind  his  wife's  interest  therein  : 
but  without  such  disposition  the  joint-tenancy  continues;  and  if  the  hus- 
band dies,  the  whole  shall  go  accordingly.     So  if  such  joint-tenants  are 
ousted  of  the  term,  the  wife  shall  join  with  the  husband  and  the  other  joint- 
tenant  in  ejectment,  and  the  wife  shall  have  judgment  to  recover  as  well 
as  the  husband  ;  and  if  in  such  case,  before  any  actual  disposition  made 
by  the  husband,  his  wife  die,  the  whole  term  shall  go  to  the  surviving 
joint-tenant,  and  no  part  thereof  to  the  husband  ;  because,  though  the 
husband,  if  he  survives,  is  by  law  to  have  all  chattels  real  and  personal 
of  his  wife's,  and  this  term  was  a  chattel  real,  yet  the  title  of  the  other 
joint-tenant,  to  have  the  whole  by  survivorship,  coming  at  the  same 
instant,  and  being  the  elder  title,  shall  prevail  against  the  husband. 
Plowd.  418;  Co.  Lit.  185.     /SSee  Hyde  v.  Stone,  9  Cowen,  230.  # 
A  lease  was  made  to  the  husband  and  wife  for  years,  they  enter,  and 
the  lessor  afterwards  enfeoffs  the  husband,  who  dies  seised,  the  wife 
survives  and  claims  the  term ;  and  betwixt  her  and  the  heir  of  the  hus- 
band the  dispute  was,  Whether  the  term  was  extinguished?     And  per 
totam  curiam,  by  acceptance  of  the  feoffment  the  husband  hath  sur- 
rendered the  term,  and  then  it  is  extinguished,  and  the  wife  barred  of  any 
title  thereto  ;  but  they  held  that  it  would  have  been  otherwise  if  the  con- 
veyance had  been  to  the  husband  by  bargain  and  sale  enrolled,  or  by 
fine  ;  for  these  meddle  not  with  the  possession,  but  only  carry  such  interest 
as  the  reversioner  had  in  him,  and  then  the  husband  might  have  the  term 
in  right  of  his  wife,  and  the  inheritance  in  his  own  right ;  but  by  the 
feoffment  he  admits  the  lessor  to  have  power  to  come  upon  the  posses- 
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sion  to  make  livery ;  which,  if  the  term  should  stand  in  his  way,  he 
could  not  do ;  and  therefore  such  admittance  amounts  to  a  surrender 
thereof. 

Cro.  Eliz.  912,  Downing  and  Seymour.  Qu.  In  case  of  the  bargain  and  sale,  or  fine, 
if  the  term,  in  this  case,  would  not  be  surrendered !  because  the  lease  being  made  after 
marriage,  when  there  are  no  moieties  between  husband  and  wife,  the  husband  cannot  be 
said  to  be  possessed  thereof  in  her  right,  more  than  in  his  own,  but  both  are  possessed 
by  entireties ;  therefore  it  should  seem  in  that  case  likewise,  that  the  term  would  be 
merged. 

A  husband  possessed  of  a  term  for  years  in  right  of  his  wife,  with 
remainder  to  himself  in  fee,  by  deed  enrolled,  bargains  and  sells  the  land 
for  money,  and  dies,  and  his  wife  enters,  claiming  the  residue  of  the 
term  ;  and  the  opinion  of  the  book  seems  to  be,  that  her  claim  was  good  : 
for  though  a  feoffment,  in  such  case  by  the  husband,  would  have  passed 
the  term  which  he  had  in  right  of  his  wife  by  way  of  union  and  extin- 
guishment, yet  by  bargain  and  sale  nothing  passeth  but  a  use;  and  by 
creation  and  grant  of  the  use,  the  term  which  he  had  in  jure  axons 
shall  not  pass;  so  that  this  being  no  disposition  of  the  legal  interest  of 
the  term,  but  only  of  a  use,  (which,  in  respect  of  his  inheritance  in 
remainder,  lie  might  well  create.)  this  was  good  as  to  the  term  during 
the  life  of  the  husband  only ;  and  then  the  wife,  after  his  death,  shall 
hare  the  lease  discharged  of  it,  as  if  the  husband  had  granted  a  rent,  &c. 
out  of  the  wife's  term;  but  if  there  had  been  the  words  grant,  assign, 
or  any  other  word  which  would  have  passed  the  legal  interest  of  the 
term, this  would  have  barred  the  wife;  but  the  words  bargain  and  sell, 
by  27  II.  S,  c.  16,  could  have  no  operation  to  raise  a  use  which  shall  be 
executed  in  possession,  but  only  out  of  the  reversion  whereof  the  hus- 
band was  seised,  as  the  statute  speaks ;  and  therefore,  this  being  a  term 
in  gross,  whereof  the  husband  was  not  seised,  but  only  possessed,  the 
bargain  and  sale  passed  only  a  use  thereof  at  common  law,  and  not  by 
virtue  of  that  statute  ;  and  then,  not  being  executed  in  possession,  the 
use  at  common  law,  which  was  collateral  to  the  land,  fell  off  with  the 
death  of  the  husband  who  created  it,  as  other  collateral  charges  of  his 
would  do;  and  by  consequence,  the  wife's  title  to  the  residue  of  the 
term  continues  good  ;  but  if  the  husband  had  been  possessed  of  such 
term  in  gross  in  his  own  right,  without  an  inheritance  in  him,  and  had 
made  a  bargain  and  sale  thereof,  though  this  would  not  have  been 
cuted  by  the  statute  in  possession,  for  the  reason  before  mentioned, 
yet  it  would  have  passed  a  use  at  common  law,  which  would  have  made 
him  trustee  in  equity  for  the  bargainee. 

Mo.  pi.  301 ;  Plowd.  423. 

If  a  man  marries  a  woman  who  has  a  term  for  years  settled  on  her  in 
trust,  the  husband  may  as  well  dispose  of  this  trust,  as  if  the  legal  interest 
was  in  her.  (a) 

Roll.  Abr.  343  ;  Lane,  54,  .">•">.  [(«)  It  is  true,  that  the  husband  is  entitled  to  dispose 
of  the  trust  of  the  wife's  term  equally  with  the  term  itself,  and  that  whether  it  be  the 
trust  of  a  present  actual  and  rested  interest  in  the  term;  Prec.Ch.418;  Factor  v.  Samyne, 
2  Vera.  270;  Bates  v.  Dandy,  2  Atk.  207;  or  of  a  possible  or  contingent  interest,  if  it 
is  a  legal  interest,  that  is,  such  an  interest  as,  upon  the  determination  of  the  previous 
r  the  happening  of  the  contingency,  will  immediately  vest  in  possession  in  the 
wife;  unless,  perhaps,  in  those  cases  where  the  possibility  or  contingency  is  of  such  a 
nature  that  it  cannot  happen  during  the  husband's  lifetime.  Co.  Lit.  16  b  ;  10  Co.  51a; 
Ilutt.  17  ;   1  Salk.  326.     But  it  is  an  exception  to  this  rule,  at  least  in  equity,  that  if  a 

ture  or  executory  interest,  in  a  term  or  other  chattel,  be  provided  for  the  wife,  with  the 
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consent  of  the  husband,  the  husband  cannot  dispose  of  it  from  her;  as  it  would  ba 

ird  and  unfair  in  the   highesl  degree,  that  he  should  be  allowed  to  defeat  his  own 

agreement.     Hut  this  supposeth  the  provision  to  he  made  before  marriage;  for  if  it  be 

ma, I,   -  :  ■  the  marriage,  it  is  a  mere  voluntary  act,  and  void  against  an  assignee 

for  a  valuable  consideration.    Doyly  v.  Perfull,  1  Ch.  Ca.  225;  Turner's  case,  1  Vern.  7 

Pitt  v.  Hunt,  lb.  18;   Walter  v.  Saunders,   1  Eq.  Ca.  Abr.  58;  Co.  Lit.  351  b,  note.] 

\  post  nuptial  settlement  made  by  a  stranger  upon  the  wife  is  good,  unless  expressly 

nted  from  by  the  husband.    Picquet  v.  Swan,  4  Mass.  C.  C.  R.  443. # 

1  if  the  husband  covenant  or  agree  to  grant  an  under  lease  of  the 
wife's  term  for  years,  such  agreement  is  a  good  disposition  of  the  term  in 
equity,  and  will  bind  the  wife  in  case  of  the  husband's  death  without 
granting  the  lease. 

S  v.  Creagh,  9  Mod.  43;  Druce  v.  Dennison,  6  Ves.  385;   and  see  I  Scho.  & 

Lef.  52. 

Where  the  wife  was  entitled  to  a  leasehold  estate,  subject  to  a  mortgage, 
and  upon  transfer  of  the  mortgage  the  husband  covenanted  for  payment 
of  the  money,  and  the  equity  of  redemption  was  reserved  to  the  husband 
and  wife,  their  executors,  administrators,  and  assigns;  it  was  held,  that 
the  wife's  right  by  survivorship  was  not  affected. 

Pitt  v.  Pitt,  lTurn.  Ch.  R.  180. 

If  the  husband  mortgages  the  wife's  term,  and  by  payment  of  the 
money  at  the  day  the  estate  of  the  mortgagee  ceases,  it  seems  that  the 
interest  of  the  wife  in  the  term  will  not  be  affected.  If  the  money  be 
not  paid  at  the  day  the  estate  of  the  mortgagee  becomes  absolute,  and 
the  alienation  of  the  term  being  complete  at  law,  the  wife's  legal  right 
by  survivorship  is  defeated  ;  and  if  the  equity  of  redemption  be  reserved 
to  the  husband  alone,  it  seems  that  her  right  will  also  be  defeated  in 
equity  by  analogy  to  the  cases,  in  which  it  has  been  held,  that  she  is 
bound  by  the  husband's  voluntary  assignment  of  her  equitable  chattels 
real. 

Radford  v.  Young,  2  P.  Wms.  366. 

But  if  the  equity  of  redemption  were  reserved  to  the  husband  and 
wife,  she  would  be  entitled  to  it  by  survivorship. 

Pitt  v.  Pitt. 

If  in  either  case  the  husband,  after  the  estate  of  the  mortgagee  has 
become  absolute,  pays  the  money  and  takes  an  assignment  fo  himself, 
the  property  will  be  altered,  and  it  seems  the  wife's  right  will  be 
excluded. 

1  Preston  on  Abst.  345. 

The  husband's  agreement  to  mortgage  the  wife's  term  will,  however, 
be  enforced  against  her  only  to  the  extent  of  the  money  due. 

Bates  v.  Dandy,  2  Atk.  270;  1  Russell  R.  33,  nota. 

If  the  husband  survive  his  wife,  and  upon  that  event  become  entitled 
to  her  term  for  years,  he  succeeds  to  it,  subject  to  all  the  charges  and 
equities  which  affected  it  in  the  wile's  hands. 

Moody  v.  Mathews,  7  Ves.  174. 

On  mortgages,  by  husband  and  wife,  of  the  wife's  estate,  the  equity 
of  redemption  is  sometimes  not  reserved  to  the  wife;  and  the  question 
arises,  how  far  she  is  bound  by  a  reservation  of  the  equity  in  any  other 
manner. 

The  principles  deduced  from  the  cases  have  been  thus  laid  down.— 
1st.  When  the  mortgage-deed  contains  no  limitation  of  the  estate  bevond 
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the  security,  and  reserves  the  equity  of  redemption  to  the  husband  alone, 
in  that  case  the  wife's  original  sole  interest  will  be  preserved  to  her,  on 
the  principle,  that  she  being  the  sole  owner  of  the  estate,  the  mere  form 
of  the  reservation  of  the  equity  of  redemption  is  insufficient,  of  itself,  to 
alter  or  change  the  prior  title  to  the  property ;  for  the  circumstance  of  the 
reservation  having  been  made  otherwise  than  to  the  owner  of  the  estate, 
(the  wife  in  the  present  instance,)  is  presumed  by  law  to  have  originated 
either  in  the  inaccuracy  of  the  language  of  the  clause,  or  in  the  mistake 
of  the  person  who  prepared  or  engrossed  the  deed,  neither  of  which 
circumstances  is  allowed  to  prejudice  the  person  having  the  prior  title. 
2  Chan.  Ca.  98,  161  ;  Ruscombe  v.  Hare,  6  Dow.  P.  C.  1. 

But. 

2d.  When  the  mortgage-deed  contains  a  settlement  of  the  wife's  estate, 
and  the  mortgage,  or  the  form  of  reservation  of  the  equity  of  redemption, 
has  nothing  to  do  with  the  subsequent  limitations  of  the  property,  but  is 
perfectly  distinct  from  them,  as,  where  the  mortgage  is  for  a  term  of  years, 
and  the  limitations  apply  to  the  inheritance,  in  that  case,  these  limita- 
tions, through  the  medium  of  the  wife's  fine,  will  take  effect ;  and  the 
persons  entitled  to  redeem,  will  be,  not  the  wife  under  her  prior  title,  but 
the  persons  interested  in  the  estate  under  the  uses  or  limitations  contained 
in  the  mortgage-deed. 

1  Chan.  R.  116;  2  Vem.  437;  2  Bro.  P.  C.  1;  Jackson  v.  Innes,  16  Ves.  356; 
1  Bligh  P.  C.  104;  and  see  Reeve  v.  Hicks,  2Sim.  &  Stu.  403.  Ij 

3.   Of  her  Personal  Estate  in  Possession,  and  Choses  in  Action. 

All  the  personal  estate,  as  money,  goods,  cattle,  household  furniture, 
&c,  that  were  the  property,  and  in  the  possession  of  the  wife  at  the  time 
of  the  marriage,  are  actually  vested  in  the  husband  ;  (a)  so  that  of  these 
he  may  make  any  disposition  in  his  lifetime,  without  her  consent,  or  may 
by  will  devise  them,  and  they  shall,  without  any  such  disposition,  go  to 
the  executors  or  administrators  of  the  husband,  and  not  to  the  wife,  though 
she  survive  him. 

Doct.  and  Stud.  Dial.  1,  c.  7;  Co.  Lit.  351.  /3When  the  wife  is  a  tenant  in  common, 
her  husband  becomes  a  tenant  in  common.  Hyde  v.  Stone,  9  Cowen,  230.  The  husband 
cannot,  however,  assign  the  wife's  equity,  without  making  provision  for  her.  Udall  v. 
Kenney,  3  Cowen,  590.  ?j  (a)  And  therefore  chattels  personal  which  she  has  in  outer  droit, 
as  executrix,  or  guardian  in  socage,  &c.  shall  not  go  to  the  husband.  Co.  Lit.  351.  Rut 
a  bare  possession  of  personal  goods  is  not  by  the  marriage  given  to  the  husband  ;  for  if 
goods  are  bailed  to  a  feme  sole,  or  if  she  finds  goods,  and  after  marries,  the  action  of 
detinue  must  be  brought  against  both  husband  and  wife.  Co.  Lit.  351.  The  civil,  or 
scarce  any  law,  gives  so  great  a  power  to  the  husband  over  the  estate  of  the  wife,  as  the 
common  law  does,  Sid.  Ill,  by  three  judges  arguendo.  [The  wife's  paraphernalia  are, 
by  the  common  law,  excepted  out  of  the  power  of  the  husband,  so  that  he  cannot  devise 
them.  1  P.  Wins.  729.  But  by  articles  before  marriage,  expressly  barring  her  of  every 
thing  she  can  claim  out  of  her  husband's  estate  by  common  law,  custom,  or  otherwise, 
the  husband  is  entitled  to  these  2  Atk.  6  12.  R  seemeth  doubtful,  whether  the  parapher- 
nalia are  exempted  from  the  claim  of  creditors.  2  Atk.  79  ;  Ambl.  6  ;  2  Ves.  7  ;  [|  17  Ves. 
273  ;  3  Atk.  393;  Roper,  Husband  and  Wife,  c.  17,  §  3.  ||  Her  necessary  appaiel  cer- 
tainly is.    2  Black.  Com.  436;  2  Atk.  105.] 

But  choses  in  action,  as  debts  due  to  the  wife  by  obligation,  &c,  which 
are  to  be  demanded  by  action,  though  they  are  likewise  so  far  vested  in 
the  husband  that  he  may  reduce  them  into  possession,  yet  if  he  dies 
before  any  alteration  made  by  him,  they  shall  go  to  his  wife ;  nor  shall 
they,  without  such  alteration,  survive  to  the  husband  upon  the  death  of 
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the  wife,  or  he  have  any  right  to  them,  but  as  he  is  entitled  as  adminis- 
trator to  his  wife,  (a) 

Lit.  351  ;   3  Mod.  186;   08  Mass.  R.  99;    13  Mass.  384;   2  Conn.  Rep.  565; 
1  .1.  .1.  Marsh.  215;  2  Sergl  &  R.  491  ;   11  Sera-.  &  R.  325.      So  in  case  of  a  divorce 
a  vinculo.   8  Mass.  R.  99.      lint  not  in  case  of  a  divorce  a  mensa  el  thoro.   Dean  v.  Rich- 
mond, 5  Picker.  461.     A  legacy  was  left  to  a  married  woman  whose  husband   had 
led  her.  and  from  whom  she  was  subsequently  divorced  a  vinculo,  without  his  having 
reduo  d  it  into  possession.  Held  that  she  was  entitled  to  the  legacy.   Wintercast  v.  Smith, 
1  Rawle,  177.    A  note  given  to  a  feme  covert,  though  for  a  debt  due  to  her  while  sole,  is 
legally  payable  to  the  husband,  and  the  property  vests  absolutely  in  him,  and  will  not  go 
to  the  wife,  on  the  dissolution  of  the  marriage.  Shuttlesworth  v.  Noyes,  8Mass.  R.  229.5* 
Butwhere  tin   goods  of  a  feme  sole  are  in  the  possession  of  another  by  trover  or  bailment, 
and  she  marries,  the  property  which  continued  in  the  wife  is  vested  in  the  husband,  and 
he  alone,  without  his  wife,  may  bring  detinue  for  them.   Sid.  172;  Keb.  641  ;  Moor,25, 
pi.  85  ;   Vent.  261 ;  2  Lev.  107.    [In  equity,  a  settlement  made  before  marriage,  if  made 
in  consideration  of  the  wife's  fortune,  entitles  the  representative  of  the  husband  dying 
in  the  wife's  lifetime  to  the  whole  of  her  things  in  action  ;  but  it  hath  been  said,  that 
if  it  is  not  made  in  consideration  of  her  fortune,  the  surviving  wife  will  be  entitled  to 
the  things  in  action,  the  property  of  which  hath  not  been  reduced  into  possession  by  the 
husband  in  his  lifetime:  so,  if  it  is  in  consideration  of  a  particular  part  of  her  fortune, 
such  of  the  things  in  action  as  are  not  comprised  in  that  part,  it  hath  been  said,  survive 
to  the  wife.     Cleland  v.  Cleland,  Pr.  Ch.  63;  2  Vern.  502;  Adams  v.  Cole,  Ca.  temp. 
Tall).  168.     In  the  case  of  Blois  v.  The  Countess  of  Hereford,  2  Vern.  501,  a  settlement 
\\.:s  made  for  the  benefit  of  the  wife,  but  no  mention  was  made  of  her  personal  estate. 
Lord  Keeper  decreed,  that  it  should  belong  to  the  representatives  of  the  husband  ;  and 
said,  that,  in  all  cases  where  there  was  a  settlement  equivalent  to  the  wife's  portion,  it 
should  be  intended  that  he  is  to  have  the  portion,  though  there  be  no  agreement  for  that 
purpose.   Eq.  Ca.  Abr.  69.]     {By  the  later  cases  it  is  established  that  in  order  to  make 
the  husband  a  purchaser  of  his  wife's  fortune  by  a  settlement,  and  prevent  her  right  by 
survivorship,  the  settlement  must  express  or  clearly  import  that  it  is  made  in  considera- 
tion of  her  fortune.     And  he  will  not  be  entitled  to  any  future  accession  to  it  unless  the 
settlement  appears  to  have  been  made  in  consideration  of  the  property  to  which  she 
night  become  entitled,  as  well  as  that  which  she  then  had.    2  Ves.  675;  Garforth  v. 
Bradley ;  Ambl.  692,  Salwey  v.  Salwey  ;  6  Ves.  J.  385,  Druce  v.  Dennison ;  9  Ves.  J.  87, 
Mitford  v.  Mitford  ;   10  Ves.  J.  578,  Carr  v.  Taylor.      If  the  husband  covenant  on  his 
part  to  settle  a  sum  of  money,  he  will  not  be  a  purchaser  of  his  wife's  fortune  while  that 
covenant  remains  unperformed  ;  and  neither  he  nor  any  person  claiming  under  him  could 
lie  permitted  to  receive  any  part  of  her  fortune  upon  any  other  condition  but  that  of  making 
good  the  settlement.    9  Ves.  J.  87,  Mitford  v.  Mitford.}     ||  And  it  appears  that  if  the 
settlement  is  made  in  consideration  of  her  fortune,  without  saying  more,  it  entitles  the 
husband  to  all  her  then  personal  property,  but  not  to  such  as  afterwards  accrues  to  her; 
but  aliter  if  it  appears  that  it  was  the  agreement  between  the  parties  that  he  should  have 
not  only  her  then  present,  but  all  subsequently  acquired  personalty;  and  where  any  of 
her  ckoses  in  action  are  not  purchased  by  the  husband  by  settlement,  they  will  be  subject 
to   her  rights  of  survivorship   and   of  provision   by  settlement.    Druce  v.  Dennison, 
6  Ves.  395;    Burdon  v.  Dean,  2  Ves.  J.  607;    Elibank  v.  Montolieu,  5  Ves.  737;   Mit- 
ford v.  Mitford,  9  Ves.  89 ;  Carr  v.  Taylor,  10  Ves.  574 ;  Beresford  v.  Hobson,  1  Madd. 
371  ;  ||   0 Lodge  v.  Hamilton,  2  Serg.  &  R.  493.^     (a)  Administration  of  right  is  to  be 
granted  to  the  husoand.    1  Roll.  Abr.  910.    0A  husband  is  not  entitled  as  administrator 
to  the  wife's  share  of  the  proceeds  of  real  estate  sold  by  order  of  the  Orphan  Court  after 
her  death,  though  the  order  of  sale  was  made  previously  ;  but  he  is  entitled  as  tenant  by 
the  curtesy  to  the  interest  during  his  life.    Ferrer  v.  The  Commonwealth,  8  Sera-.  &  R. 
315.     Secus  if  she  die  after  a  sale  of  her  land.    Huert  v.  Fisher,  1  Har.  &  Gill,  88; 
Leadenham  v.  Nicholson,  lb.  267.    See  Rogers  v.  Krebs,  6  Har.  &  Johns.  31 ;   Ham- 
mi  nd   v.  Stier,  2  <;il]  \-  Johns.  81  ;   Harleston  v.  Lynch,   1  Desauss.  Ch.  Rep.  214.£ 
Anil    by  the  stat.  29  <  'ar.  2,  c.  3,  §  25,  it  is  enacted,  that  the  statute  of  distribution  shall 
not  extend  to  the  <  fates  of  feme  coverts.     [And   the  representative  of  the  husband   is 
entitled  as  much  to  this  species  of  his  wife's  property  as  to  any  other;  for  the  right  of 
administration  follows  the  right  of  estate;  and  ought,  in  case  of  the  husband's  death, 
after  the  wife,  to  be  granted  to  the  husband's  next  of  kin.    Bacon  v.  Bryant,  Vin.  Abr. 
tit.  Executors,  (K,)pl.25;  Humphry  v.  Bullen,  lb.  pi.  27;  Elliot  v.  Collier,  3  Atk.  526; 
1  Ves.  15;  1  Wils.  168,  Bouchier  v.Taylor;  Hargr.  Law  Tracts,  4737 ;  Bro.Rep.414. 
If,  therefore,  administration  de  bonis  non  of  the  wife  be  granted  to  any  third  person,  he 
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is  a  trustee  for  the  representative  of  the  husband.  Squib  v.  Wyn,  1  P.  Wms.  378 ;  Cart  v. 
Rees,  lb.  381;]  /£  Whitaker  v.  Whitaker,  6  Johns.  Rep.  112;  Hendren  v.  Colgin, 
4  Munf.  "231.  If  the  husband,  without  taking  out  letters  of  administration,  obtain  posses- 
sion of  the  wife's  personal  property,  he  may  retain  it  against  his  wife's  next  of  kin.  Ibid. 
And  if  the  wife's  next  of  kin  administer,  he  will  be  a  trustee  for  the  husband  or  for  the 
representative  of  the  husband  if  the  husband  die  before  administering.  Stewart  v.  Stewart, 
7  John.  Ch.  R.  229.  Where  a  marriage  settlement  trives  the  wife  the  control  of  her 
separate  estate  during  coverture  and  a  power  of  appointment  with  the  consent  of  her 
husband,  but  contains  no  provision  for  the  disposition  of  her  personal  property  in  the 
event  of  her  death  and  in  default  of  appointment,  and  she  dies  without  making  any 
appointment,  the  property  goes  to  the  husband  as  survivor,  as  if  no  such  settlement  had 
been  made.  Ibid.  See  Bray  v.  Dudgeon,  6  .Munf.  132.  Where  the  husband  of  a  dis- 
tributee purchased  at  a  sale  of  the  property  of  the  intestate  an  amount  equal  to  his  wife's 
share,  and  gave  by  agreement  his  note  for  the  amount,  and  died  before  the  final  settlement 
by  the  administrator  with  the  distributees,  it  was  held  that  he  had  reduced  the  wife's 
share  to  possession,  and  that  it  passed  to  his  executor.  Sassater  v.  Turner,  1  Yerger,  413.  $ 

[Money  due  upon  mortgage  is  considered  as  a  thing  in  action,  and 
subject  to  the  disposal  of  the  husband  only,  whether  it  be  a  mortgage  in 
fee  or  for  a  term  :  for  though  in  the  case  of  a  mortgage  in  fee,  the  legal 
fee  of  the  lands  in  mortgage  continues  in  the  wife,  she  is  but  a  trustee, 
and  the  trust  of  the  mortgage  follows  the  property  of  the  debt.]  |j  And 
if  the  husband  survives  the  wife,  the  heir  of  the  wife,  who  has  the 
legal  estate,  is  a  trustee  for  the  husband.  || 

[Bosvil  v.  Brander,  1  P.  Wms.  4078;  Bates  v.  Dandy,  2  Atk.  208 ;]  ||  Turner  v.  Crane, 
1  Vern.  170;  Powell  on  Mort.  v.  2,  683.  Sed  qu.  Whether  there  is  not  a  distinction  in 
this  respect  between  a  mortgage  in  fee  and  for  a  term  of  years.   1  Scho.  &  Lef.  176; 

1  Roper,  226.  ||     0A.  husband  may  release  a  mortgage  given  to  his  wife  to  secure  the 
payment  of  money.    Marshall  v.  Lewis,  4  Litt.  141.  g^ 

If  a  feme  sole  obligee  marries,  and  the  husband  makes  a  letter  of 
attorney  to  J  S  to  receive  the  money,  who  receives  it  accordingly,  and 
the  feme  dies,  the  husband  shall  have  an  action  of  account  for  the 
money ;  for,  by  the  receipt,  this  was  become  a  thing  in  possession. 

Roll.  Abr.  342;  Moor,  452;  Golds.  160. 

If  a  legacy  be  devised  to  a  feme,  who  takes  husband,  and  the  baron 
makes  a  letter  of  attorney  to  J  S  to  receive  the  legacy,  and  he  receives 
it  accordingly,  this,  by  his  receipt,  is  become  the  chattel  of  the  husband. 

Golds.  160;  Roll.  Abr.  342. 

So  if  the  baron  and  feme  had  made  a  letter  of  attorney  to  J  S  to 
receive  the  legacy,  and  he  had  received  it  accordingly,  by  this  receipt 
this  ceases  to  be  a  thing  in  action,  and  is  become  a  thing  in  possession ; 
and  the  husband  or  his  executor,  after  the  death  of  the  feme,  may  have 
an  account  upon  this  receipt  against  J  S. 

Moor,  452  ;  Roll.  Abr.  342,  350  ;  Golds.  159,  160.  /Sit  seems  that  constructive  pos- 
session by  the  husband  is  not  to  be  favoured  so  as  to  defeat  the  wife's  claim  in  the  case 
of  survivorship.  Smith  v.  Scudder,  11  Serg.  &  R.325.  A  father  by  deed  of  gift  conveyed 
to  his  daughter,  a  feme  sole,  certain  slaves,  with  a  provision  that  he  was  to  retain  posses- 
sion during  his  life.  The  daughter  afterwards  married,  and  then  the  father  died  :  Held 
that  they  survived  to  heron  the  death  of  her  husband  ;  he  never  having  taken  any  steps 
to  reduce  them  to  possession.  Bohn  v.  Headley,  7  Har.  &  Johns.  257.  See  Dade  v. 
Alexander,    I    Wash.   30;    Wallace  v.  Taliaferro,  2  Call,  447;    U pshaw  v.  Upshaw, 

2  Hen.&Mnnf.38l;  Blakeyv.Newby,6  Munf.  64;  Gregory  v.  Marks,  1  Randolph.  555; 
Blount  v.  Haddock,  (Jam.  &  Norw.  75 ;  Johnston  v.  Pasteur,  lb.  464  ;  Hyner  v.  Lewis, 
1  Taylor,  1 1  ;  Whitaker  v.  Whitaker,  1  Devereux,  310;  Cranberry  v.  Mhoon,  lb.  456; 
Banks  v.  Marksberry,  3  Littel,  281  ;  5  Littel,  258.  g/ 

|  But  a  legacy  to  the  wife  is  not  reduced  into  possession  by  an  appro- 
priation made  by  the  executrix  of  a  mortgage  of  equal  amount  to  the 
payment  of  it,  on  an  agreement  with  the  husband ;  for  this  is  an  appro- 
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pnal  f  a  chose  in  action,  to  be  obtained  only  by  a  suit  to  which  tlio 

wife  must  be  a  party. 

5  \    s.  J.  515,  Blounl  v.  Bestland. 

k  in  the  public  funds,  to  which  a  married  woman  becomes  entitled 
as  next  of  kin.  and  which  is  transferred  by  the  administrator  into  her 
name,  does  not  vesl  absolutely  in  the  husband.  There  is  a  great  differ- 
e  between  a  transfer  of  stock  and  payment  of  money.  The  interest 
in  stock  is  properly  nothing  but  a  right  to  receive  a  perpetual  annuity, 
subji  ct  to  redemption  ;  the  circumstance  that  government  is  the  debtor 
makes  no  difference;  there  is  a  mere  right  to  demand  the  dividends  as 
they  become  due.  having  no  resemblance  to  a  chattel  movable,  or  coined 
money,  capable  of  possession  and  manual  apprehension.  If  the  husband 
docs  no  act  to  reduce  it  into  possession,  it  will  survive  to  the  wife. 
And  this  will  not  be  prevented  by  her  making  partial  transfers,  and  his 
signing  the  transfers  to  testify  his  consent. 

9  \  es.  J.  174,  Wildman  v.  Wildman;  4  Ves.  J.  751. 

If  a  legacy  be  left  to  a  married  woman,  and  the  testator  directs  his 
cutor  to  retain  it,  and  pay  the  interest  of  it  to  his  widow  for  life,  and 
on  her  death  to  pay  it  to  the  legatee;  and  the  executor,  during  the  life 
of  the  testator's  widow,  pays  the  legacy  to  the  husband,  who  dies  before 
the  widow,  the  legatee  will  not  be  entitled  to  the  legacy  by  surviving 
her  husband. 

1-2  Ves.  J.  473,  Daswell  v.  Earle. 

Possession  of  property  taken  by  the  husband  as  trustee  and  executor 
of  a  will  does  not  reduce  into  possession  his  wife's  share  of  the  residue, 
so  as  to  prevent  its  surviving  to  her. 

12  Ves.  J.  197,  Baker  v.  Hall.} 

In  cue  case(e/)  it  is  ruled,  that  a  voluntary  assignment  by  the  husband 
of  the  wife's  choses  in  action,  though  void  as  between  the  husband  and 
the  assignee,  will  yet  have  the  effect  of  altering  the  property  as  between 
the  husband  and  wife.  But  it  seemeth  to  be  now  settled  (b)  that  the 
husband's  assignment  in  such  case  must  be  for  a  valuable  consideration, 
and  that  beyond  the  consideration  the  assignment  will  not  bind  the  wife 
surviving. 

(a)  Squib  v.  Wyn,  I  P.  Wms.  378.  (6)  Bates  v.  Dandy,  2  Atk.  207;  Jewson  v. 
Moulson,  lb.  417;  Saddington  v.  Kinsman,  1  Bro.  Ch.  R.  44;  [|  Wright  v.  Rutter, 
2  Ves.  .1.  673;  Becket  v.  Beeket,  1  Dick.  340;  Johnson  v.  Johnson,  1  Jac.  &  W.  472; 
Stamper  v.  Barber,  5  Madd.  157;|j  /SCassell,  Adm.  &c.  v.  Carroll,  11  Wheat.  134.^ 
Volunteers,  and  general  assignees  (whether  by  operation  of  law,  or  otherwise)  are 
subject  to  thi  equity,  with  respect  to  the  wife's  property,  as  the  husband  is. 

2  Atk.  12i>;   1  P.  Wms.  382;  4  Bro.  Ch.  R.  139.     It  doth  not  seem  to  have  been  yet 
determined,  that  a  court  of  equity  will  interfere  and  interrupt  the  legal  right  of  the  hus- 
.  or  of  such  assignees,  where  they  can  get  possession  of  the  wife's  property  with- 
out the  ai  1  of  the  court.     Winch  v.  Page,  Bunb.  86  ;  Anon.  Pr.  Ch.  548;  Harrison  v. 
Buckle,   1  Stra.  248;    Gardner  v.  Walker,  lb.  503;   Jewson  v.  Moulson,  2  Atk.  420. 
r  on  Husband  and  Wife,  228.  ||     But  where  the  property  is  a  subject  of 
equitable  jurisdiction,  where  they  are  obliged  to  go  into  equity  in  order  to  enable  them  to 
ver  it.  there  the  court  will  oblige  them  previously  to  make  a  provision  for  the  wife, 
n  v.  Williamson.  1  H.  Wms.  382.     But  <\:  against  an  assignee  of  some  particular 
action,  or  trust  term  of  the  wife,  for  a  full  valuable  consideration,  such  equity,  it 
ii  tli.  doth  net  arise.      But  si  e  Sir  Edward  Turner's  case,  1  Vern.  7  ;  Pitt  v.  Hunt, 
i  -  ;  Tudor  v.  Sanizne,  2  Vern.  270  ;   Packer  v.  Wytidliam,  Pr.  Ch.  412  ;   Walter  v. 
Saunders,  1  Eq.  Ca.  Abr.  58,  pi.  5  ;    Hates  v.  Dandy,  2  Atk.  207.      |[  See  the  report  of 
this  case  from  Lib.  Reg.  1  Russell  ii.  33;||   Pope  v.  Crashaw,  4  Bro.  Ch.  R.  320.    i  If 
and   appoint  an  attorney  to  recover  a  debt,  legacy,  &C.  due  to  his  wife,  and  the 
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attorney  receive  the  money,  or  if  the  hushand  mortgage  the  wife's  interest  or  assign  it 
absolutely  for  a  valuable  consideration,  or  if  he  recover  it  by  a  suit  at  law  in  his  own 
name,  or  release  the  debt;  in  these  cases  the  survivorship  of  the  wife  ceases.  Schuyler 
v.  Hoyt,  5  John.  Ch.  R.  196.  See  also  Forrest  v.  Warrington,  2  Dessaus.  254.  261.0 
Qu.  Whether  in  these  cases  of  particular  assignments,  any  distinction  hath  been  made 
between  a  trust  term  and  a  chose  in  action  of  the  wife  ?  Cox's  note  in  1  P.  Yv  ms.  459. 
{See  the  American  cases  on  this  point,  post,  (M.)} 

||  It  seems  to  be  now  settled  that  the  choses  in  action  of  the  wife  will 
survive  to  her,  notwithstanding  an  assignment  by  the  husband,  (whether 
by  his  own  act  or  by  bankruptcy  or  insolvency,)  unless  the  assignee, 
in  the  husband's  life,  reduce  them  into  possession,  and  this  whether  her 
interest  be  immediately  recoverable  by  action,  or  be  in  reversion  and 
expectancy. 

&  Murnford  v.  Murray,  1  Paige,  620.  But  in  Richwine  v.  Heim,  1  Penns.  Rep.  373, 
it  was  held  that  an  assignment  by  a  husband  under  the  insolvent  laws  passed  the  wife's 
choses  in  action  to  the  assignees,  so  as  to  defeat  her  right  of  survivorship.  An  assign- 
ment by  a  husband  of  his  wife's  choses  in  action  as  a  collateral  security,  d  >es  net  deprive 
her  of  the  rijjht  of  survivorship  in  case  he  dies  before  they  are  reduced' to  possession. 
Hartman  v.  Dowdel,  1  Rawle,  -2T9.  But  where  a  husband  conveyed  his  wife's  choses  in 
action  to  trustees  for  the  benefit  of  the  wife  and  her  child,  it  was  held,  that  this  passed 
the  wiiVs  interest  to  the  trustees  upon  the  trusts  stated.     Siter's  case,  4  Rawle,  468.  g' 

A  bequeathed  certain  stock  to  trustees  to  place  at  interest,  and  to  pay 
such  interest  to  B  for  life,  or  until  she  married,  and  upon  her  death  or 
marriage  A  gave  the  capital  amongst  C,  I),  and  E,  the  wife  of  M, 
equally  ;  M,  the  husband  of  E,  became  bankrupt,  obtained  his  certificate, 
and  died,  leaving  E  surviving ;  B  afterwards  married.  Upon  the  bill 
of  the  surviving  trustee  to  ascertain  the  rights  of  the  widow  E  and  of  her 
late  husband's  assignees,  the  Master  of  the  Rolls  decided  that  E's  title 
by  survivorship  prevailed  against  the  general  assignees  of  the  husband. 

Mitford  v.  Mitford,  9  Ves.  87.     See  2  Sim.  R.  167. 

A  distinction  was  suggested  in  the  case  last  cited,  between  a  general 
and  particular  assignee  for  a  valuable  consideration;  and  it  has  been 
held  that  the  wife's  title  to  her  reversionary  choses  in  action  is  barred 
by  the  husband's  assignment  for  a  valuable  consideration  ;  but  it  is  now 
decided  that  her  title  will  prevail  against  both  general  and  particular 


assignee. 


Worral  v.  Marlar,  1  P.  Wms.  459,  note.     0Cont.  Krumbaar  v.  Burt,  2  Wash.  C.  C. 
Rep.  406.  # 

Husband  and  wife  assigned  a  reversionary  interest  of  the  wife  in  cer- 
tain trust  stock,  as  a  security  for  an  annuity  granted  by  the  husband  ;  the 
husband  took  the  benefit  of  the  insolvent  debtors'  act,  and  a  general 
assignment  was  made  of  his  property.  The  person  on  whose  death  the 
wife  was  to  take  died,  and  then  the  husband  died,  without  having  done 
any  other  act  to  reduce  the  stock  into  possession.  It  was  held,  by  Sir 
T.  Plumer,  M.  R.,  that  the  assignee  was  placed  in  the  same  situation  as 
the  husband,  and,  in  the  event  of  the  husband  surviving  the  wife,  he 
would  have  been  entitled  to  the  property;  but,  as  the  wife  survived  the 
husband,  she  was  entitled  against  both  the  particular  and  the  general 
assignee. 

Hornsby  v.  Lee,  2  Madd.  16;  and  see  Grey  v.  Kentish,  1  Atk.  230;  Woodlands  v. 
Crowcher,  12  Ves.  174. 

This  decision  in  Hornsby  v.  Lee,  having  been  called  in  question,  was 
Vol.  II.— 4  O 
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fully  considered  by  the  same  learned  judge  in  another  case  of  i  similar 
kinil.  wherein  he  confirmed  his  former  judgment. 

See  Roper,  Husb.  and  Wife,  ('2d  edit.)  c.  6,  §  2,  and  also  Addenda  to  Vol.  II.  of  that 
work. 

A  by  will  gave  stock  to  trustees  upon  trust  to  pay  the  dividends  to  B 
for  life,  and  after  his  decease  to  the  testator's  granddaughter  C  during 
her  lite,  and  after  the  decease  of  the  survivor  of  B  and  C  in  trust  for  the 
children  of  C  share  and  share  alike,  the  shares  to  be  vested  at  twenty- 
one  or  on  marriage  with  consent,  notwithstanding  the  postponement  of 
the  time  of  payment  until  after  the  decease  of  B  and  C.  C  died,  and 
one  of  her  daughters  married  D,  and,  during  the  life  of  B,  joined  with 
her  husband  in  selling  and  assigning  by  deed  her  share  in  the  stock 
expectant  on  B's  decease.  The  husband  and  B  both  died,  leading  the 
wife  surviving ;  and  the  question  was,  whether  the  wife  was  entitled  to 
the  stock  by  survivorship  on  the  decease  of  B,  or  whether  the  purchaser 
for  value  of  the  reversionary  interest  was  entitled  to  it  under  his  deed. 
And  Sir  Thomas  Plumer,  M.  R.,  after  full  argument  and  a  review  of  the 
cases,  and  of  the  former  decision  in  Hornsby  v.  Lee,  held,  that  the 
assignment  of  the  reversionary  interest  could  not  be  considered  a  reduc- 
tion into  possession,  and  that  there  was  no  distinction  between  the  case 
of  a  particular  and  that  of  a  general  assignee,  and,  consequently,  that 
the  wife's  right  by  survivorship  was  paramount  to  that  of  the  assignee. 

Purdew  v.  Jackson,  1  Russ.  R.  1.  This  case  is  confirmed  by  Honner  v.  Morton, 
3  Russ.  65;  and  Watson  v.  Dennis,  lb.  90,  before  Lord  Chan.  Lyndhurst. 

On  a  suit  in  the  joint  names  of  husband  and  wife  for  a  legacy  due  to 
the  wife,  a  decree  for  an  account,  or  even  for  actual  payment,  is  not  a 
sufficient  reduction  into  possession  to  bar  the  wife's  right  by  survivor- 
ship. 

Adams  v.  Lavender,  1  M'Clel.  &  Y.  41 ;  and  see  10  Ves.  91;  1  Eden's  R.  502; 
1  Jac.  &  W.  472;  1  Roper,  218.  /2See  Gibson  v.  Todd,  1  Rawle,  452;  Case  of  Miller's 
estate,  1  Ashmead,  330.  g/ 

And  where  a  wife  is  entitled  to  a  legacy,  a  mere  appropriation  by  the 
executor  of  so  much  of  the  testator's  assets  as  is  necessary  to  discharge 
it  is  not  a  sufficient  reduction  into  possession. 

Blunt  v.  Bestland,  5  Ves.  515. 

And  the  husband's  receipt  or  possession  of  the  chose  in  action  must 
be  in  his  character  of  husband,  in  order  to  defeat  the  wife's  title  by  sur- 
vivorship. Thus,  where  a  trustee  and  executor  married  one  of  the 
residuary  legatees  in  the  will,  his  possession  of  the  testator's  personal 
estate  was  held  not  a  reduction  into  possession  of  the  wife's  share  of  the 
residue,  his  possession  being  only  as  trustee  and  executor. 

Baker  v.  Hall,  12  Ves.  497;  /S  Lodge  v.  Hamilton,  2  Serg.  &  R.491 ;  Ex  parte  Elms, 
3Dessaus.  Ch.  Rep.  155;  Sturgineger  v.  Hannah,  2  Nott  &  M'C.  147.  The  possession 
of  a  guardian  to  a  female  infant  is  a  sufficient  possession  to  vest  the  right  to  personal 
property  in  her  husband,  though  she  die  before  the  husband  obtains  actual  possession. 
Davis  v.  Rhame,  1  M'Cord's  Ch.  R.  191.  The  possession  of  one  joint-tenant  is  a  suffi- 
cient pi  ssession  in  the  other  tenant  Jo  vest  the  marital  rights  in  her  husband.     Ibid. 0 

So  w'li  ie  ,i  married  woman  is  entitled  to  stock,  the  transfer  of  it  to  the 
husband  along  with  another  person,  as  trustees  for  her,  is  not  a  reduction 
into  possession. 

Wall  v.  Tomlinson,  16  Ves.  413. 

But  it  seems  a  transfer  into  his  sole  name  is  a  reduction  into  possession, 
being  equivalent  to  a  receipt  of  money. 

1  Roper,  221  ;  and  vide  Doswell  v.  Earle,  12  Ves.  473. 
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The  father  of  C,  a  married  woman,  after  the  marriage  drew  a  check 
in  her  favour  for  10,000/.,  and  she  received  in  lieu  of  it  a  promissory 
note  from  the  bankers  for  that  amount,  and  C's  husband  received  on  the 
note  1000/.,  and  also  interest  upon  it  up  to  the  time  of  his  death.  On 
the  husband's  death  it  was  held  that  C  the  wife  was  entitled  to  the  note 
as  a  chose  in  «c//o??,and  that  it  was  not  reduced  into  possession  by  the 
husband's  receiving  the  1000/.  and  interest. 

Nash  v.  Nash,  2  Madd.  133  ;  £  Forrest  v.  Warrington,  2  Dessaus.  254. 5/ 

So  where  Mrs.  W,  then  being  married,  became  entitled  to  stock  as 
next  of  kin  of  an  intestate,  and  the  administrator  transferred  it  into  her 
name,  describing  her  as  the  wife  of  J  W,  and  so  it  stood  till  J  W's  death, 
except  that  she  had  sold  and  transferred  a  part  with  his  assent,  the  court 
held  that  the  husband  had  not  reduced  it  into  possession,  and  it  survived 
to  the  wife. 

Wildman  v.  Wildman,  9  Ves.  174.  [| 

The  interest  of  the  wife's  separate  property  is  always  payable  to  the 
husband  if  he  maintains  the  wife.  But  where  he  receives  a  great 
part  of  her  fortune,  (a)  and  will  not  settle  the  rest,  a  court  of  equity  will 
not  only  stop  the  payment  of  the  residue  of  her  fortune,  but  will  even 
prevent  him  from  receiving  the  interest  of  the  residue,  that  it  may 
accumulate  for  her  benefit. 

2Ves.561.  0See  14S.  &  R.  64;  3  Cowen,  R.  590;  8  Mass.  99;  13  Mass.  384; 
3  Ves.  J.  511 ;  4  Ves.  J.  15.  But  if  the  husband  abandons  his  wife  and  goes  abroad 
without  making  any  provision  for  her,  chancery  will  direct  the  payment  to  her  of  the 
whole  or  part  of  the  interest  of  her  property,  which  is  in  the  power  of  the  court,  until 
the  husband  returns  and  maintains  her.  2  Atk.  '.Hi;  3  Atk.  20;  Mose.  121;  2  Ves.  562; 
4^es.  J.  798,  Bullock  v.  Menzies;  11  Ves.  J.  12,  Wright  v.  Morley.^  (a)  3  Atk. 
21.     {5  Ves.  J.  517,  n.,  Meales  v.  Meales.     See  8  Ves.  J.  201.} 

If  trustees  pay  the  wife's  separate  fortune  to  the  husband,  it  is 
irrecoverable. 

Pr.  Ch.  414;  Squire  v.  Dean,  4  Bro.  Ch.  R.  326.  0  Unless  paid  after  a  bill  filed. 
Macauley  v.  Phillips,  4  Ves.  18;  Murray  v.  Lord  Elibank,  10  Ves.  90.;/  ||  The  wife's 
assent  was  presumed  ;  and  see  4  Ves.  146  ;  16  Ves.  126.  || 

As  10  what  things  shall  survive  to  the  wife,  and  what  go  to  the  hus- 
band's executors,  see  tit.  "  Executors,  (H,)  4."  As  to  the  separate 
property  of  the  wife,  vide  iiifrH. 

(D)  Of  the  Husband's  Right  to  Things  accruing  to  the  Wife  during  Coverture. 

Husband  and  wife  are  considered  as  one  person  in  law,  and  as  having 
but  one  will  between  them,  which  is  seated  in  the  husband  as  the  head 
and  governor  of  the  family;  and  therefore  the  law  gives  him  the  same 
right  over  any  real  estate  accruing  to  the  wife  during  coverture,  as  if  she 
were  seised  of  it  before  marriage  ;  so  of  chattels  real  accruing  to  the 
wife  :  it  also  gives  him  an  absolute  power  over  any  personal  estate  or 
interest  accruing  to  the  wife  by  gift,  devise,  or  her  labour. 

Co.  Lit.  351 ;  Salk.  115;  Carth.  251.  Where  they  cannot  take  by  moieties,  vide 
head  of  Joint-tenants  and  Tenants  in  Common.  ,2  Where  land  is  conveyed  to  husband  and 
wife,  thry  do  not  take  as  joint-tenants  nor  as  tenants  in  common,  but  both  are  seised  of 
the  entirety ;  neither  can  sell  without  the  consent  of  the  other,  and  the  survivor  takes 
the  whole.  Rogers  v.  Benson,  5  Johns.  Ch.  R.  431  ;  SutlirTv.  Forgey,  1  Cowen,  89; 
Doe  v.  Howland,  9  Cowen,  277 ;  Den  v.  Hardenbergh,  5Halsted,42;  Thornton  v. 
Thornton,  3  Rand.  179;  Jackson  v.  Stevens,  16  John.  110;  Jackson  v.  M'Connell, 
19  Wend.  175;  Corsen  v.  Cairns,  20  John.  301  ;  Jackson  v.  Carey,  16  John.  302.  # 
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[|  And  where  the  wife  had  actually  received  the  amount  due  for  her 
persona]  services,  it  was  held  that  the   husband  could  recover  it  over 
uoney  having  been  paid  alter  notice  by  the  husband  not  to 
pay  the  wiJ 

Glover  v.  Proprietors  of  Drury  Lane  Theatre.  2  Cliitt.  R.  117.  ||  0A  feme  sole  trader 
or  dealer,  with  the  consent  of  her  hush, mil,  is  entitled  to  all  her  earnings,  as  her  separate 
estate.     Megrath  v.  ^dm.  of  Robertson,  1  Dessaus.  445.     See  5  Monr.  R.  51 

[If  a  note  be  given  by  13  to  a  married  woman,  known  to  him  to  be 
mi.  in  order  to  serve  her.  and  with  a  view  that  she  should  endorse  it  over 
to  C.  to  whom  she  had  become  indebted  in  the  course  of  a  trade  carried 
on  in  her  own  name  with  the  consent  of  her  husband,  the  property  in 
the  n.  uc  vests  in  Iter  husband  on  the  delivery  of  it  to  her,  and  no  interest 
will  pass  to  C  by  her  endorsement. 

I  East,  132,  Barlow  v.  Bishop. 

A  married  woman,  trading  without  the  interference  of  her  husband, 
who  resides  in  a  distant  place,  advances  money  for  the  purchase  of  a 
share  of  a  lottery  ticket,  on  an  agreement  with  the  person  who  went  to 
purchase  it  that  he  should  be  jointly  concerned  with  her,  and  should 
repay  her  one  half  of  the  price  :  the  money  being  the  husband's,  he  has 
a  right  to  the  whole  prize  drawn,  and  is  not  bound  by  that  agreement. 

8  Ves.  J.  599,  Lamphir  v.  Creed.} 

Indebitatus  assumpsit  was  brought  by  husband  and  wife  against  the 
defendant,  in  which  they  declared,  that  he  was  indebted  to  them  in  such 
a  sum  oi  money  for  periwig-makers'  work  done  by  the  wife,  ad  dam- 
num ipsorum;  and  on  demurrer,  judgment  was  given  against  the 
plaintiffs;  for  this  being  a  general  indebitatus  assutnpsit  implied  by 
law,  the  law  will  not  imply  any  promise  made  the  wife,  (a)  for  she  is  a 
servant  to  the  husband,  who  is  at  all  the  charges  in  furnishing  hair,  &c, 
and  therefore  the  law  implies  that  the  promise  was  made  to  him  only, 
for  breach  of  which  he  alone  ought  to  have  sued. 

Carth.  -251  ;  Salk.  114,  pi.  2,  S.  C  ;  4  Mod.  156,  S.  C  ;  Buckley  &  Ux  v.  Collier. 
{a)  But  if  a  special  indebitatus  assumpsit  had  been  brought  on  an  express  promise  made 
the  wife,  it  seems  it  would  be  good,  though  they  had  both  joined.  Vide  Cro.  Eliz.  61, 
96;  Cro.  Jac.  77;  Cro.  Car.  439;  2  Sid.  128. 

If  a  feme  covert  sues  a  woman  in  the  spiritual  court  for  adultery  with 
her  husband,  and  obtains  a  sentence  against  her  and  costs,  the  husband 
may  release  these  costs,  for  the  marriage  continues,  and  whatever  accrues 
to  the  wife  during  coverture  belongs  to  the  husband :  Per  Holt,  C.  J.,  on 
a  motion  for  a  prohibition. 

Salk.  115,  pi.  4;  Ld.  Raym.  73;  12  Mod.  891  ;  5  Mod.  69,  Chamberlain  and  the 
wife  of  Colonel  Hewson;  ^Southwarth  v.  Packard,  7  Mass.  R.  95. g/ 

But  il  the  husband  and  wife  be  divorced  a  mensd  et  thoro,  and  the 

her  alimony  and  sue  for  defamation  or  other  injury,  and  there 

have  costs,  and  the  husband  release  them;  this  shall  not  bar  the. wife, 

for  I  costs  come  in  lieu  of  what  she  hath  spent  out  of  her  alimony, 

which  is  a  separate  maintenance,  and  not  in  the  power  of  her  husband. 

Roll.  R.  426;  3  Bulstr.  261;  Roll.  Abr.  343  ;  2  Roll.  Abr.  293. 

A  legacy  was  given  to  a  feme  covert  who  lived  separate  from  her 
husband,  (a)  and  the  executor  paid  it  to  the  feme,  and  took  her  receipt 
for  it ;  yet,  on  a  bill  brought  by  the  husband  against  the  executor,  he 
was  decreed  to  pay  it  over  again,  with  interest,  (b) 

Salk.  115,  pi.  4;  1  Vera.  261.     Decreed  in  Chancery,     (a)  Qu.  If  such  separation 
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had  been  by  agreement,  and  the  agreement  and  separate  maintenance  decreed  in  Chan- 
cery ?  If  husband  and  wife  are  divorced  a  mensd  et  thoro,  and  a  legacy  is  left  to  her, 
the  husband  may  release  it.  Roll.  Abr.  343;  2  Roll.  Abr.  301  ;  Moor,  665;  Cro.  Eliz. 
003  ;  Xoy,  45  ;  Roll.  Rep.  4-26 ;  3  Bulstr.  264  ;  Salk.  115,  pi.  4.  ||  See  1  Roper,  241 ; 
3  Barn.  &  C.  291.  ||  [But  in  an  anonymous  case,  9  Mod.  43,  the  husband,  though 
divorced  a  memo,  et  thoro,  and  though  the  wife  had  alimony,  was  restrained  by  injunc- 
tion from  selling  a  term  which  belonged  to  the  wife.  And  in  Newsome  v.  Bowyer, 
3  P.  Wms.  37,  it  was  holden,  that  the  husband  being  attainted  of  felony,  and  pardoned 
on  condition  of  transportation;  and  the  wife  becoming  afterwards  entitled  to  some  per- 
sonal estate,  as  orphan  to  a  freeman  of  London,  it  belonged  to  her  as  a  feme  sole.] 
Though  a  man  may  by  deed  or  will  give  any  thing  in  trust  for  the  separate  use  of  a  feme 
covert,  and  this  shall  be  out  of  the  power  of  the  husband,  [yet  it  was  formerly  very 
much  doubted,  whether  the  feme  could  take  an  estate  to  her  separate  use,  unless  trustees 
were  interposed.  Harvey  v.  Harvey,  2  Vern.  659;  1  P.  Wms.  126,  S.  C. ;  Burton  v. 
Pierpoint,  2  P.  Wms.  79.  But  in  Bennett  v.  Davis,  2  P.  Wms.  316,  it  was  holden,  that 
where  one  devised  lands  in  fee  to  his  daughter,  being  a  feme  covert,  for  her  separate  use, 
without  appointing  any  trustees,  it  should  be  a  trust  in  the  husband;  for  that  there  is  no 
difference  where  a  trust  is  created  by  act  of  the  party,  and  where  by  act  of  law;  and  so 
it  was  decreed  in  Rolfe  v.  Budder,  Bunb.  187;  Darly  v.  Darly,  3  Atk.  399;  ||  and  see 
Parker  v.  Brooke,  9  Ves.  583;  Rich  v.  Cockell,  lb.  375  ;  Davison  v.  Atkinson,  5  Term 
R.  434,  ace. ;  ||  ^Jameson  v.  Brady,  6  S.&R.  467  ;  !>  Ves.  583;  Ib.369.g/  And  equity  will 
not  only  raise  a  trust,  where  the  object  of  the  gift  is  to  the  separate  use  of  the  wife,  but 
will  also,  from  the  nature  of  some  gifts,  infer  them  to  be  to  the  separate  use  of  the  wife. 
Graham  v.  Londonderry.  3  Atk.  393.  As  to  agreements  by  the  husband  after  marriage, 
by  which  the  wife  claims  a  separate  estate,  it  was  formerly  understood  that  the  wife  must 
take  through  the  medium  of  trustees,  or  others,  and  not  immediately  from  her  husband 
for  unless  by  particular  custom,  as  by  the  custom  of  York,  (Fitz.  Prescription,  61 ;  Bro 
Custom,  56,)  a  feme  covert  is  incapable  of  taking  any  thing  by  the  gift  of  her  husband, 
Co.  Litt.  3,  except  by  will.  Litt.  §  168.  ft  Martin  v.  Martin,  1  Greenl-  394;  and  see 
6  Greenl.  259;  2  Halsted,  142.?'  See  also  Movse  v.  Giles,  2  Vern.  385;  Beard  v.  Beard, 
3  Atk.  72.  But  in  Lucas  v.  Lucas,  3  Atk.  270,  Lord  Hardwicke  observed,  that  in 
ity,  gifts  between  husband  and  wife  had  been  often  supported,  though  the  law  does 
not  allow  the  property  to  pass.  See  Slanning  v.  Style,  •')  I1 '.  Wins.  334  ;  and  Calmady 
v.  Calmady,  there  cited.  Bletsow  v.  Sawyer,  1  Vern.  245  ;  Moore  v.  Freeman,  Bunb. 
205  ;  and  Mitchell  v.  Mitchell,  there  cited.  Bell  v.  Hyde,  Pr.  Ch.  328;  Gilb.  Eq.  Rep. 
83;  Pybus  v.  Smith,  3  Bro.  Ch.  R.  340.  •  See  Gibson  v.  Todd,  1  Rawle,  452.  ?  Lord 
Hardwicke,  indeed,  alluded  to  cases,  in  which  the  courts  would  not  support  such  gifts; 
but  those  seem  to  be  where  their  allowance  would  prejudice  creditors,  Slanning  v.  St  vie; 
and  where  the  gift  is  of  the  whole  of  the  husband's  estate.  Beard  v.  Beard,  3  Atk.  72. 
But  though  the  wife  may  take  a  separate  estate  from  her  husband,  and  even  have  a 
decree  against  her  husband  in  respect  of  such  estate,  Cecil  v.  Juxon,  1  Atk.  278;  yet, 
if  she  do  not  demand  the  produce  during  his  lifetime,  and  he  maintain  her,  an 
of  such  separate  estate  shall  not  be  carried  back  beyond  the  year.  Powell  v.  Hankey, 
2  P.  Wms.  82;  Thomas  v.  Bennet,  lb.  311  ;  Fowler  v.  Fowler.  3  P.  Wins.  355;  Lord 
Townshend  v.  Wyndham,  2  Ves.  7;  Peacock  v.  Monk,  lb.  190;  Blagrave  v.  Blagrave, 
Mich.  1789.  This  rule,  however,  proceeds  on  the  notion  of  the  wife's  consent;  but  if, 
during  the  husband's  lifetime,  she  demand  such  account,  and  he  promise  to  pay  whatever 
is  due  to  her,  she  shall  be  allowed  to  come  upon  his  estate,  as  a  creditor,  for  the  amount. 
Ridout  v.  Lewis,  1  Atk.  269  ;  Countess  of  Warwick  v.  Edwards,  1  Eq.  Ca.  Abr.  140, 
pi.  7;  Fonbl.  Notes  on  Eq.  Tr.  94,  95.]  ||  And  if  the  wife  is  non  sanse  memorise,  her 
consent  to  waive  her  claim,  of  course,  cannot  be  presumed.  Brodie  v.  Barry,  2  Ves.  & 
B.  39.  ||  /3  (/j)  Where  a  husband  lived  separate  from  his  wife,  and  in  a  state  of  adultery 
with  another  woman,  but  occasionally  visited  his  wife,  without  making  any  provision  for 
her  support,  it  was  held,  that  property  acquired  by  the  wife  after  the  separation  belonged 
to  the  husband  and  not  to  the  wife  as  a  feme  sole.  Russell  v.  Brooks,  7  Picker.  65.  But 
it  was  held,  that  a  wife  who  is  divorced  a  mensa  et  thoro  may  maintain  actions  as  a  feme 
sole  for  injuries  to  her  person  or  property,  or  upon  contracts  express  or  implied  arising 
after  the  divorce.  Dean  v.  Richmond,  5  Picker.  461.  A  share  of  personal  estate 
accruing  in  right  of  the  wife  during  coverture,  vests,  even  before  distribution  made,  in 
the  bus  ilutely,  and  does  not  in  the  event  of  his  prior  death  survive  to  her. 

Griswold  v.  Penniman,  2  Conn.  Rep.  564.  See  the  remarks  upon  this  case  in  4  Rawle, 
179.  And  a  debt  due  by  the  husband  to  his  wife's  father  may  be  set  off  against  her 
share.     Yohe  v.  Barnet,  1  Binn.  35^  ;   Wishart  v.  Downey,  15Serg.  &  R.  77.  g/ 

c  2 
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A  bill  of  exchange  payable  to  the  wife  is  a  chattel  personal,  and  not 
a  mere  chose  inaction,  and  it  vests  absolutely  in  the  husband,  without 
any  endorsement  by  the  wife,  so  that  he  may  sue  on  it  alone  in  his  own 
name. 

M'Neilage  v.  Holloway,   1  Barn.  &  A.  213;  and  see  1  East,  432.    £  Shatleworth  v. 
.  -  Mass.  R.  22.'5.     See  Steer  v.  Steer,  US.  &  R.  379.  fj 

Money  in  the  Court  of  Chancery  belonging  to  a  married  woman,  if 
less  than  200/.,  will  be  ordered  to  be  paid  to  the  husband,  though  she  has 
i  deserted  by  him  and  opposes  the  petition, 
v.  Finney,  4  Russ.  428 ;  and  see  1  Jac.  &  W.  69. 

The  fund  of  a  married  woman,  standing  in  the  name  of  the  account- 
ant-general to  her  account,  may  be  pledged  by  her  husband. 

Sansum  v.  Dewar,  3  Russ.  91.  [| 

,3  The  rents  and  profits  of  a  wife's  real  estate  which  accrue  during  the 

coverture  belong  absolutely  to  the  husband;   so  that,  if  he  does  not 

reduce  them  to  possession  during  his  life,  an  action  to  recover  them  does 

not  survive  to  the  wife. 

Clapp  v.  Ktoughton,  10  Picker.  463.  Choses  in  action  accruing  during  coverture  belong 
lutely  to  the  husband.    Cornwall  v.  Hoyt,  7  Conn.  Rep.  420.  $ 

(E)  Of  the  Wife's  Acts  and  Agreements  before  Marriage;  in  what  Cases  revoked  and 

made  void  by  the  Marriage. 

By  the  marriage  the  husband  and  wife  become  one  person  in  law,  and 

therefore  such  a  union  works  an  extinguishment  or  revocation  of  several 

acts  done  by  her  before  the  marriage ;  and  this  not  only  for  the  benefit 

of  the  husband,  but  likewise  of  the  wife,  who,  if  she  were  allowed  at 

her  pleasure  to  rescind  and  break  through,  or  confirm  several  acts,  might 

be  so  far  influenced  by  her  husband,  as  to  do  things  greatly  to  her  dis- 

advantage. 

1  Co.  60;  5  Co.  10;  Kelw.  162;  Co.  Lit,  55;  Hetl.  72;  Cro.  Car.  304.  /SEven 
re  marriage,  the  husband  may  have,  by  virtue  of  the  agreement  to  marry,  an  inchoate 
right  in  the  estate  of  the  wife,  which,  if  the  marriage  be  consummated,  will  be  protected 
1))'  a  court  of  equity  against  contracts  secretly  made  by  the  wife  before  marriage,  in 
fraud  of  marital  rights.  Crane  v.  Morris'  Lessee,  6  Pet.  598  ;  Linker  v.  Smith,  4  Wash. 
('.  C.  R.  224.g/ 

But  in  things  which  would  be  manifestly  to  the  prejudice  of  both  hus- 
band and  wife,  the  law  cloth  not  make  her  acts  void ;  and  therefore  if  a 
feme  sole  makes  a  lease  at  will,  or  is  lessee  at  will,  and  afterwards  mar- 
ries, the  marriage  is  no  determination  of  her  will,  so  as  to  make  the 
lease  void :  nor  can  she  herself,  without  the  consent  of  her  husband, 
determine  the  lease  in  either  case. 

5  Co.  10,  Henstead's  case;  Kelw.  162;  Co.  Lit.  55  ;  Cro.  Car.  304. 

So  where  a  warrant  of  attorney  was  given  to  confess  a  judgment  to  a 

feme  sole,  the  court  gave  leave,  notwithstanding  the  marriage,  to  enter 

up  judgment,  for  that  the  authority  shall  not  be  deemed  to  be  revoked 

or  countermanded,  because  it  is  for  the  husband's  advantage;  like  a  grant 

of  a  reversion  to  a  feme  sole,  who  marries  before  attornment,  yet  the 

tenant  may  attorn  afterwards;  otherwise,  if  a  feme  sole  gives  a  warrant 

of  attorney,  and  marries,  for  that  is  to  charge  the  husband. 

k.  117, pi.  9;  ||1  Show.  89;  Loft.  329  ;  3  Burr.  1469;    7Mod.53;||    £Templeton 
v.  Cr  m,  5  ( .n  1  id.  117.  • 

But  if  a  feme  sole  makes  her  will,  and  devises  her  land  to  J  S,  and 
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afterwards  marries  him,  and  then  dies,  yet  J  S  takes  nothing  hy  the  will, 
because  the  marriage  was  a  revocation  of  it ;  for  as  the  law  will  not 
allow  a  woman  under  coverture  to  make  a  will,  lest  she  should  be 
influenced  by  her  husband  in  the  disposition  of  her  estate ;  so,  for  the 
same  reason,  a  will  made  by  a  feme  sole  is  revoked  by  the  marriage, 
lest  she  should  be  influenced  by  her  husband  (if  it  continued  after  the 
coverture)  to  revoke  it,  or  let  it  stand,  as  it  best  answered  his  interest. 

4  Co.  60,  Forse  and  Hembling.  [Cotter  v.  Layer,  2  P.  Wms.  624,  S.  P. ;  2  Black. 
Com.  499,  S.  P.  It  is  so  totally  revoked,  that  it  will  not  revive  in  the  event  of  her 
surviving  her  husband.  Mrs.  Lewis's  case,  1  Burn's  E.  L.  48.  And  where  the  intended 
husband  agrrees  to  give  his  wife  power  of  making  a  will  after  marriage,  and  she  after- 
wards makes  one  before  marriage,  the  marriage  will  revoke  it.  Hodsden  v.  Lloyd, 
2  Bro.  Chan.  R.  534;  2  Term.  R.  684.] 

[A  surrender  of  a  copyhold  estate  by  a  feme  sole  to  the  use  of  her 
Mill,  if  not  made  absolutely  void,  is  at  least  suspended  by  a  subsequent 
marriage ;  in  either  of  which  cases  its  operation  is  prevented. 

George  v. ,  Ambl.  627.] 

If  A  on  the  one  part,  and  B  and  C,  a  feme  sole,  on  the  other  part, 

submit  themselves  to  the  award  of  J  N,  and  after  C  takes  J  S  to  husband, 

and  after  the  arbitrator,  before  any  notice  of  the  marriage,  makes  an 

award  that  B  and  C  shall  pay  30/.  to  A,  yet  this  shall  not  bind  J  S  and 

C  his  wife,  nor  B ;  for  the  submission  by  the  marriage  of  C  is  revoked 

as  to  B  also,  and  this  without  any  notice. 

Roll.  Abr.  332.  Ruled  on  demurrer  between  White  and  Gifford.  ||  Charnley  v. 
Winstanley,  5  East,  266.  || 

A  entered  into  a  bond  with  his  intended  wife, conditioned  to  leave  her 
at  his  death  1000/.  if  she  survived  him,  &c. ;  A  died  intestate,  and  the 
wife  took  out  administration  to  him:  in  an  action  of  debt  brought 
against  her  as  administratrix  for  rent  incurred  due  in  the  lifetime  of  her 
husband,  she  pleaded  this  bond,  and  that  250/.  only  came  to  her  hands, 
which  she  retains  in  part  of  satisfaction,  and  that  she  had  not  assets 
ultra  ;  on  demurrer  the  whole  court  agreed,  that  contracts  and  debts  in 
prxsenti,  also  such  as  were  contingent,  and  might  happen  (hiring  the 
coverti.re,  were  extinguished  by  the  marriage :  but  two  judges  in  this 
case,  against  Holt,  C.  J.  held,  that  this  bond  with  a  condition,  was  like  a 
promise  or  covenant  before  marriage  to  leave  the  wife  so  much,  (which 
were  agreed  to  be  good,)  and  being  to  be  paid  in  futuro,  was  not 
extinguished  by  the  marriage,  but  was  in  custodia  legis,  to  preserve  a 

it,  and  answer  the  intention  of  the  parties  ;  but  Holt  held,  that  the 
bund  and  condition  were  distinct,  and  that  upon  the  execution  of  the 
bond  there  was  a  debt  in  prsesenti,  which  was  extinguished  by  the  mar- 
riage  ;  but  the  defendant  had  judgment. 

Salk.  325;  Gage  v.  Acton,  Comb.  242;  Carth.  511,  S.  C;  Holt,  309;  Freeman, 
512,515;  Comyns,  67;  Ld.  Raym.  515;  Lil.  Rnt.  214;  2  \  em.  480;  Chan.  Pre.  237. 
Where  it  is  said  that  a  writ  of  error  was  hr  >ught  in  the  Exchequer-chamber,  but  the 
plaintiff  in  error  perceiving  the  court  inclined  to  atbrm  the  judgment,  did  not  proceed. 
By  the  cases  on  this  head,  in  which  there  ire  various  opinions,  the  better  opinion 
seems  to  be  that  such  a  bond  is  extinguished  ;  ||  5  Term  R.  381,  contra  ,•  ||  but  if  the  hus- 
band enter  into  a  bond  with  a  stranger,  conditioned  to  leave  the  wife  so  much,  it  will  be 
good.  2  Vem.  290.  Also  a  promise  or  covenant  with  the  intended  wife  is  tjood,  not 
being  a  debt  in  prsesenti.  .lenk.  R.  166,  221;  Roll.  Abr.  343;  2  Roll.  Abr.  407;  Hob. 
•  Hutt.  17,  18;  V.v.-Ji;  Cro.  Jac.  571 ;  Palm.  99  ;  2Roll.R.162;  3  Sid.  58; 
Lit.  It.  32;   Hetl.  122.     Aide  infra.     /?See  Baldw.  C.  C.  R.  353.^ 

A  titers  into  a  bond  to  his  intended  wife,  conditioned  to  leave 
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(E)  Wife's  Acts,  &c.  where  revoked  by  Marriage. 

her  1000/. :  he  mortgages  his  estate,  and  dies,  not  leaving  personal  assets 
bond:  it  was  decreed  in  equity,  that  though  the  bond 
was  void  by  law,  being  extinguished  by  the  marriage,  yet  it  should  be 
made  good  in  equity;  and  that  the  wife  might  redeem  and  hold  the  land 
till  she  was  satisfied  her  debt. 

2  Vem.  180.  How  far  equity  will  support  such  contracts,  vide  Chart.  Ca.  21,  117; 
1  Vern.  108;  -J  Vem.  343;  Preced.  in  Chan.  237;  [2  P.  Wins.  243;  2  Atk.  97.  It  is 
now  settled  that  such  a  bond  may  be  enforced  at  law  against  the  heirs  of  the  husband. 
Milbourn  v.  Ewart,  5  Term  P.  381  ;  and  Hayes  ex  dem.  Foord  v.  Foord  there  cited.] 

||  Marriage  does  not  release  a  demand  which  the  woman  may  have  on 
her  husband  in  a  representative  character.  Thus  where  a  woman 
!■.  siduary  legatee  married  the  sole  executor,  her  share  of  the  residue  was 
held  to  survive  to  her. 

rv.  Hall,  12  Yes.  497.  || 

\\  here  an  action  was  brought  against  a  widow,  the  executrix  of  her 
husband,  by  a  bond  creditor  of  the  husband,  and  the  widow  pleaded  that, 
prior  to  the  marriage,  her  husband  gave  a  bond  to  two  trustees,  condi- 
tioned to  leave  to  her  at  his  death  if  she  survived  him  400/.,  that  he 
appointed  her  executrix,  and  that  the  debt  was  due,  and  then  plene 
administravit  except  5/.,  which  she  claimed  to  retain  in  part  satisfaction 
of  her  bond  debt :  the  plaintiff  demurred,  on  the  ground  that  the  bond 
was  made  to  the  trustees,  and  not  to  the  wife;  but  the  court  overruled 
the  demurrer,  observing,  that  if  the  money  had  been  made  payable  to 
the  trustees  it  would  have  been  fatal  to  the  plea,  though  in  that  case  she 
might  have  paid  the  money  to  the  trustees  and  have  insisted  upon  the 
payment,  or  she  might  have  paid  it  out  of  her  own  funds  and  retained 
:<  jjro  tanto,  but  that  since  by  the  condition  of  the  bond  payment 
was  to  be  made  to  the  widow,  she  was  entitled  to  retain,  and  whether 
the  words  were  to  leave  or  to  pay  to  the  widow  would  make  no 
difference. 

Marriott  v.  Thompson,  Willes,  R.  186. 

Ii  has  been  held,  however,  that  a  widow  and  administratrix  cannot 
in  for  an  annuity  secured  by  her  husband's  covenant  Avith  trustees, 
and  payable  to  her. 
Thompson  v.  Thompson,  9  Price,  R.  464.     Sed  vide  Loane  v.  Casey,  2  Black.  965. 
If  the  husband  devise  his  real  estate  to  his  wife,  and  his  personalty 
be  insufficient  for  payment  of  his  debts,  the  widow  may  retain  the  amount 
of  a  sum  secured  to  her  by  bond  or  covenant,  out  of  the  produce  of  the 
estate1,  as  against  the  other  specialty  creditors, 
v.  Stothard,  1  Sim.  &  Stu.  458.  || 

Also  equity  will  set  aside  the  intended  wife's  contracts,  though  legally 

executed,  when  they  appear  to  have  been  entered  into  with  an  intent  to 

ive  and  cheat  "the  husband,  and  are  in  derogation  of  the  rights  of 

as  where  a  widow  made  a  deed  of  settlement  of  her  estate. 

and  married  a  second  husband,  who  was  not  privy  to  such  settlement; 

and  it  appearing  to  the  court  that  it  was  in  confidence  of  her  having  such 

te  that  the  husband  married  her,  the  court  set  aside  the  deed  as 

fraudulent :  so  where  the  intended  wife,  the  day  before  her  marriage. 

entered   privately  into  a  recognisance  to  her  brother,  and  it  was  decreed 

to  he  delivered  up. 

F  >r  this  vide  2  Chan.  R.  79,  81 ;  2  Yern.  17;   [2Freem.  29;  Gilb.  Lex  Praetor.  267; 
2  P.  Wms.  535,  536 ;    [b.  538,  674;   Mos   177;  2  Yes.  261;   2  Bro.  Chan.  R.  345; 
on  Eq.  Tr.  98,  99.] 
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(F)  Where  the  Husband  shall  be  liable  to  the  Wife's  Debts,  &c. 

But  where  a  widow,  before  her  marriage  with  a  second  husband, 
assigned  over  the  greatest  part  of  her  estate  to  trustees,  in  trust  for  child- 
ren by  her  former  husband ;  though  it  was  insisted  that  this  was  without 
the  privity  of  the  husband,  and  done  with  a  design  to  cheat  him,  yet  the 
court  thought  that  a  widow  might  thus  provide  for  her  children  before 
she  put  herself  under  the  power  of  a  husband;  and  it  being  proved  that 
8000/.  was  thus  settled,  and  that  the  husband  had  suppressed  the  deed, 
he  was  decreed  to  pay  the  whole  money,  without  directing  any  account. 

Vern.  408,  Hunt  and  Matthews ;  [Newstead  v.  Searles,  1  Atk.  265  ;  Doe  v.  Routledge, 
Cowp.  711 ;]   ||  De  Manneville  V.  Crompton,  1  Ves.  &  Bea.  354.  || 

(F)  Where  the  Husband  shall  be  liable  to  the  Wife's  Debts  contracted  before  Marriage; 
and  herein  of  a  Wife  that  is  Executrix  or  Administratrix. 

The  husband  is  liable  to  the  wife's  debts  contracted  before  marriage, 

whether  he  had  any  portion  with  her  or  not;  and  this  the  law  presumes 

reasonable,  because  by  the  marriage  the  husband  acquires  an  absolute 

interest  in  the  personal  estate  of  the  wife,  and  hath  the  receipt  of  the 

rents  and  profits  of  her  real  estate  during  coverture ;   and  whatever 

accrues  to  her  by  her  labour,  or  otherwise,  during  the  coverture,  belongs 

to  the  husband  ;  so  that  in  favour  of  creditors,  and  that  no  person's  act 

should  prejudice  another,  the  law  makes  the  husband  liable  to  those 

debts  with  which  he  took  her  attached. 

20  H.  6,  22  b ;  Moor,  468 ;  Roll.  Abr.  352 ;  3  Mod.  186.  0 Where  a  feme  sole  sum- 
moned  as  trustee  in  a  foreign  attachment  married  pendente  Hie,  and  afterwards  disclosed 
and  was  adjudged  trustee,  on  a  scire  facias  against  husband  and  wife  to  have  execution 
de  bonis  propriis,  a  plea  that  she  had  no  goods,  &c.  was  held  bad.  Crockett  v.  Ross, 
5Greenl.  443.  tf 

But  if  a  feme  sole,  indebted,  marries  and,  dies,  the  husband  shall  not 

be  charged;  for  the  debts  must  be  recovered  in  the  lifetime  of  the  wife. 

10  H.  6, 10,  12;  20  H.  6,  22;  Roll.  Abr.  351  ;  ||  and  see  Jordan  v.  Foley,  Sel.  Chan. 
Ca.  19 ;  ||  0  Howes  v.  Bigelow,  13  Mass.  R.  381  ;  Randolph  v.  Simpson,  2  Halsted,  346; 
Nutz  v.  Reutter,  1  Watts,  229;  4  Dessaus.  371  ;  7  Monr.  179;  3  Monr.  355.  Where 
judgment  has  been  obtained  against  the  wife  before  marriage,  or  where  the  defendant 
recovers  judgment  for  costs  against  the  wife  after  the  marriage  in  an  action  brought  by 
her  before  the  marriage,  execution  cannot  be  levied  in  either  case  upon  the  goods  of  the 
husband,  nor  can  his  body  be  taken.  Haines  v.  Corliss,  4  Mass.  R.  659.  But  if  an 
action  be  hrought  against  a  feme  sole,  and  she  afterwards  marry  either  before  or  after  judg- 
ment against  her,  she  may  be  taken  in  execution  notwithstanding  the  coverture.  Ibid. ; 
10  Mass.  R.  78.  And  if  judgment  be  recovered  against  the  wife  whether  before  or  after 
marriage,  the  judgment  creditor  may  sue  a  scire  facias  or  bring  an  action  of  debt  in  the 
judgment  against  the  husband  and  wife.  Haines  v.  Corliss,  1  Mass.  R.  659.  Evidence 
or  the  wife's  confession,  made  after  the  marriage,  of  a  debt  due  by  her  before  the  mar- 
riage, is  not  admissible  to  charge  the  husband.  Ross  v.  Winners,  1  Halsted,  368; 
Sheppard  v.  Starke,  3  Munf.  29.  g/ 

||  And  if  the  husband  dies  before  the  debt  is  recovered,  the  wife  sur- 
viving is  liable. 

Woodman  v.  Chapman,  1  Camp.  189.  || 

So,  though  there  be  a  judgment  in  debt  against  a  feme  sole,  and  she 
marry  and  die,  the  baron  shall  not  be  charged  therewith,  for  he  is  not 
liable  to  her  debts  before  coverture,  unless  recovered  in  her  lifetime. 

3  Mod.  186.  Agreed  per  curiam;  but  where  a  feme  sole  bought  goods,  but  did  not 
pay  for  them,  and  the  goods  came  to  her  husband's  hands,  and  the  creditors  after  her 
death  brought  a  bill  in  equity  against  the  husband,  to  which  he  demurred  ;  the  demurrer 
was  overruled,  my  Lord  Chancellor  with  earnestness  saying,  he  would  change  the  law 
in  that  point.  1  Chan.  Ca.  295.  But  Qu.  For  where  a  man  married  a  woman  trader, 
who  died,  and  at  her  death  was  indebted  to  several  persons  for  wares  which  she  had 
Vol.  II.— 5 
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(F)  Where  the  Hushand  shall  be  liable  to  the  Wife's  Debts,  &c. 

bouo-ht  of  them,  and  which  were  by  her  in  specie  at  the  time  of  her  death,  and  came  to 
the  hands  of  her  husband  ;  on  a  bill  brought  against  him  that  he  may  either  pay  for  those 
Is,  or  let  the  person  have  them  again,  it  was  holden,  that  he  may  plead  that  he  is 
neithi  itor  nor  administrator  to  his  wife,  and  therefore  not  liable  to  her  debts,  and 

that  all  her  goods  belong  to  him  by  law.  Abr.  Ca.  Eq.  60.  [But  Qu.  A  court  of  equity 
cannot  make  the  husband  liable  in  respect  of  the  fortune  he  may  have  had  with  the  wife. 
Karl  ofThomond  v.  Marl  of  Suffolk.  1  P.  Wms.  461 ;  Heard  v.  Stamfofd,  3  P.  Wms.  410; 
Ca.  temp.Talb.  173,  S.  C-]  ||  Sed  vide  Ball  v.  Smith,  2  Freem.  231,  cont.  ^Bucknerv 
Smyth,  1  Dessaus.  Ch.  R.  371.  g/  And  it  is  otherwise  as  to  property  of  the  wife  as 
administratrix  coming  to  the  husband's  hands,  see  infra.  ||    /?  2  Dall.  257,  Black  v.  Lee.gr 

If  ban  hi  and  feme  are  sued  on  the  wife's  bond,  entered  into  by  the 
feme  before  marriage,  and  judgment  is  had  thereupon,  and  the  wife  dies 
before  execution,  yet  the  husband  is  liable;  for  the  judgment  hath 
altered  the  debt. 

Siil.  337.  So  if  husband  and  wife  had  recovered  in  right  of  the  wife,  and  had  judg- 
ment, the  husband  might  sue  out  execution  after  the  death  of  the  wife.  Cro.  Car.  208; 
Sid.  337  ;  Salk.  116, "pi.  7;  Carth.  415;  2Ld.  Raym.  1050. 

If  there  be  judgment  in  debt  upon  a  bond  against  a  feme  sole,  and 

she  marry,  and  after  upon  two  scire  facias  against  the  baron  and  feme, 

and  nihils  returned,  judgment  be  thereupon  had  against  the  baron  and 

feme,  and  so  it  rest  for  a  year  and  a  day,  and  then  the  wife  dies,  a  scire 

facias  will  lie  against  the  baron,  to  show  cause  why  execution  should 

not  go  against  him  upon  the  first  judgment,  for  the  award  of  execution 

was  absolute  against  the  baron  and  feme,  and  so  it  became  his  debt, 

whereas  before  it  was  only  the  debt  of  the  wife. 

Carth.  30;  Obrian  and  Ram,  3  Mod.  186,  S.  C;  Ld.  Raym.  1050;  Com.  R.  32; 
Salk.  116,  pi.  7  ;  Carth.  415,  S.  C,  cited,  and  allowed  to  be  law. 

If  a  man  marries  an  administratrix  to  a  former  husband,  who  in  her 

widowhood  wasted  the  assets  of  her  intestate,  the  husband  is  liable  to 

the  debts  of  the  intestate,  during  the  life  of  the  wife ;  and  this  shall  be 

deemed  a  devastavit  in  him. 

Cro.  Car.  603,  King  v.  Hilton.  For  this  vide  head  of  Executors  and  Administrators, 
and  Roll.  Abr.  351  ;  Moor,  761 ;  Cro.  Car.  208,  227,  458;  Sid.  337.  £See  Gratz  v. 
Phillips,  1  Penns.  Rep.  333;    Chaplin  v.  Simmons,  7  Monr.  339;   3  J.  J.  Marsh.  633; 

3  Monr.  353;  5  Monr.  20;  2  J.  J.  Marsh.  199;  7  Monr.  339.  #  ISote.— That  in  equity 
the  creditors  of  the  first  husband  may  follow  the  assets  in  the  hands  of  a  second  husband, 
although  the  wife  be  dead.  Chan.  Ca.  80;  Vern.  309;  2  Vern.  61,  118.  A  married  an 
administratrix  to  her  former  husband,  to  a  share  of  whose  personal  estate  the  plaintiff  was 
entitled,  the  administratrix  was  likewise  entitled  to  a  third;  and  before  her  second  mar- 
riage had  wasted  great  part  of  the  estate,  and  then  died  ;  and  a  bill  was  brought  against 
her  husband  to  have  an  account  of  the  estate,  and  a  satisfaction  for  his  share ;  an  account 
was  decreed  to  be  taken  of  what  estate  had  come  to  the  hands  of  the  administratrix 
before  her  second  marriage,  and  the  plaintiff  to  have  satisfaction  against  the  defendant 
absolutely  for  so  much  as  came  to  his  or  his  wife's  hands  after  marriage,  and  for  what 
came  to  her  hands  before  her  second  marriage,  to  have  satisfaction  against  the  defendant 
so  far  as  he  had  any  estate  of  his  wife's.     1  Abr.  Ca.  Eq.  60,  61;  /2Knox  v.  Picket, 

4  Dessaus.  Ch.  R.  92;  Moon  v.  Henderson,  lb.  459. # 

||  If  an  executrix  marry,  and  she  and  her  husband,  on  being  sued  by  a 
creditor  in  equity,  admit  assets,  the  assets  become  a  debt  due  from  the 
husband,  and  may  be  proved  under  a  commission  of  bankrupt  against 
him. 

In  re  M' Williams,  1  Scho.  &  Lef.  172.  /5The  husband  is  responsible,  after  the  wife's 
death,  for  her  fiducial  conduct  durino-  the  marriage.  Phillips  v.  Richardson,  4  J.  J. 
Marsh.  215.  % 

A  woman  on  marriage  was  indebted  on  two  promissory  note?,  and 
the  husband  gave  his  bond  to  the  creditor,  who  gave  up  the  notes.     On 
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(G)  Where  Wife  alone,  or  with  her  Husband,  punishable,  &c. 

the  bond  being  put  in  suit,  the  husband  pleaded  infancy.  The  Court  of 
Chancery  ordered  the  notes  to  be  returned  to  the  plaintiff,  and  ordered 
the  defendant  not  to  plead  the  statute  of  limitations  if  sued  upon  them, 
or  any  plea  which  he  could  not  have  pleaded  at  the  time  of  giving  the 
bond ;  but  the  court  would  not  order  the  immediate  payment  of  the 
money. 
Clarke  v.  Cobley,  2  Cox,  R.  173. 

Where  an  action  is  brought  for  a  cause  of  action  arising  before  the 
marriage,  the  husband  and  wife  must  be  joined  as  defendants;  but 
where  the  wife  rented  a  house  under  a  parol  tenancy,  at  a  rent  payable 
half-yearly,  and  she  married  in  the  middle  of  a  half-year,  having  pre- 
viously given  notice  to  quit  at  the  end  of  the  half-year,  it  was  held  that 
the  husband  could  not  be  sued  in  assumpsit  for  her  use  and  occupation 
before  the  marriage. 

Mitcheson  v.  Hewson,  7  Term  R.  318;  Richardson  v.  Hall,  1  Bro.  &  Bing.  50.  || 

(G)  Where  she  alone  ||  or  jointly  with  her  Husband  |]  shall  be  punished  for  a  Criminal 
Offence  ;  and  where  the  Husband  shall  be  answerable  for  what  she  does  in  a  Civil 
Action. 

A  feme  covert  is  so  much  favoured  in  respect  of  that  power  and 
authority  which  her  husband  hath  over  her,  that  she  shall  not  sutler  any 
punishment  in  committing  a  bare  theft  in  company  with,  or  by  coercion 
of,  her  husband. 

Kelw.  31  ;  S.  P.  C.  26,  142;  H.  P.C.  65;  27  Ass.  lot  ;  l|  Fits.  Corone,  160,  199 
Hawk.  P.  C.  2;    i  I  Mass.  R.  391,  176;   lOMass.  R.  152.0     She  shall  not  be  deemed 
accessory  to  a  felony  for  receiving  her  husband  who  has  been  guilty  of  it,  as  her  husband 
shall  be  for  receiving  her.    3  Inst.  Hi-;   II.  P.  C.65;  2  Hawk.  451. — [Nor  a  principal, 
though  the  husband's  offence  be  treason;    for  she  is  sub  '•■/.  and  hound  to 

ire  him.  Neither  is  she  affected  by  receiving  jointly  with  her  husband  any  other 
offender.    1  Hale.  18.     For  she  cannot  be  admitted  as  a  wi  discover,  even  colla- 

|y,  her  husband's  guilt.  Brownl.  17;  Dalt.  510;  1  Hale,  301  ;  ().  I!.  1785; 
1  Hawk.  P.  C.  l,note.]  SStier  v.  Bowman  et  al.  13  Pet.  209.^  ||  See  Phillipps  on 
Evid.  1,  74.     In  cases  of  personal  vi  i  the  wife,  she  may  be  a  witness  against 

her  husband.     Lord  Audley's  Ca.  1  Sta.  Tri.  393;  and  see  1  Ry.  &  Moo.  Ca.  5 
'si     -•  .  5  Gr  enl.  \[>' 

I  This  exemption  extends  to  burglary,  and  seemingly  to  robbery,  as  an 
offence  of  a  nature.'  certainly  not  more  heinous.  The  reason  of  this  rule 
is  said  to  be  "  because  the  wife  cannot  know  what  property  her  husband 
may  claim  in  the  goods  taken."  If  this  be  the  true  principle,  the  cases 
of  burglary  and  robbery  are  in  some  measure  distinguishable,  for  in 
burglary  the  absence  or  presence  of  the  party  is  immaterial;  but  in 
robbery  presence  is  an  essential  ingredient  to  the  crime,  and  affords  to 
the  wife  an  opportunity  of  judging  in  what  sort  of  right  the  goods  are 
taken. 

Kelw.  31;  10  Mod.  03;  1  Hawk.  P.  C.  4,  note.]  || The  reason  above  ijiven  in 
10  Mod.  63,  is  only  stated  arguendo  by  counsel,  and  seems  too  narrow.  Blackstone 
states  the  wife's  exemption  to  extend  to  all  civil  offences  against  the  laws  of  society, 
and  treats  her  responsibility  in  case  of  murder,  treason,  and  the  like,  as  exceptions  in 

••'ct  of  their  heinousness,  as  mala  in  se,  and  so  also  does  Lord  Hale.     But  although 

Blackstone  says  that  this  doctrine  is  as  old  as  the  laws  of  the  Wesl  Saxons,  it  does  not 

i  to  have   been   settled   in   early   times;   for  Bracton,  lib.  iii.  c.  32,  §  9,  10,  lays 

down  the  contrary ;  and  so  does  the  author  of  Fleta,  lib.  i.  c.  38, — that  husband  and 

wife,  in  such  case,  are  both  guilty,  and  shall   both   suffer  punishment;  and  Lord  Hale 

-,  "and  so  it  hath  been  practised  by  some  judges,  but  the  practice  has  obtained  that 
if  the  husband  and  wife  commit  burglary  and  larceny  together,  the  wife  shall  be  acquitted 
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and  the  husband  only  eonvicted ;"  and  with  this  a orees  the  old  book  2  E.  3;  Corone,  160; 
and  this  beiinr  the  modem  practice,  and  in  favorem  vilse,  is  fittest  to  be  followed. 
1  Hawk.  P.  C.  4,  note  (?;)  Black.  Com.  4,  28;  and  see  note  of  the  learned  editor  of 
the  loth  edition,  as  to  the  origin  of  the  exemption,  and  its  not  applying  to  murders,  &c. 
or  misdemeanors.     And  Hale  P.  C.  45,  jj 

||  On  an  indictment  for  disposing  of  forged  notes' it  was  ruled  that  a 
woman  was  protected  by  being  the  wife  of  a  man  indicted,  who 
disposed  of  them  in  Iter  presence,  and  with  whom  she  was  indicted. 

Rex  v.  Atkinson,  Russell  on  Cri.  20. 

But  where  a  woman  was  indicted  for  falsely  swearing  herself  to  be 
next  of  kin,  and  procuring  administration,  it  appears  to  have  been  held 
by  all  the  judges  that  she  was  guilty  of  the  offence,  though  her  husband 
was  present  when  she  took  the  oath. 

Rex  v.  Dicks,  1781  ;  Russell  on  Cri.  16. 

And  so  where  a  wife,  by  her  husband's  order  and  procuration,  but  in 
his  absence,  knowingly  uttered  a  forged  order  and  certificate  for  pay- 
ment of  prize-money,  it  was  held  by  all  the  judges,  except  Dampier 
absentevu  that  the  presumption  of  coercion  at  the  time  of  uttering  did 
not  arise,  as  the  husband  was  absent,  and  that  the  wife  was  properly 
convicted  of  the  uttering,  and  the  husband  of  the  procuring;  and  in  a 
similar  case  Thompson,  Baron,  thus  laid  down  the  law  on  the  subject: 
The  law  out  of  tenderness  to  the  wife,  if  a  felony  be  committed  in  the 
presence  of  her  husband,  raises  a  presumption  prima  facie,  and  prima 
facie  only,  as  is  clearly  laid  down  by  Lord  Hale,  (H.  P.  C.  516.)  that  it 
was  done  under  his  coercion  ;  but  it  is  absolutely  necessary  that  the  hus- 
band should  in  such  case  be  actually  present,  and  taking  a  part  in  the 
transaction.  The  coercion  must  be  at  the  time  of  the  act  done  ;  but 
when  the  crime  has  been  completed  in  his  absence,  no  subsequent  act  of 
his  (although  it  might  possibly  make  him  accessory  to  the  felony  of  the 
wife)  can  be  referred  to  what  was  done  in  his  absence. 

Rex  v.  Morris,  MS.  Bayley,  J. ;  Russ.  &  Ry.  Ca.  270;  Rex  v.  Hughes,  1813 ;  Russ. 
on  Cri.  18. 

Where  the  husband  and  wife  were  found  guilty  by  the  jury,  on  a  joint 
charge  of  receiving  stolen  goods,  and  it  was  not  left  to  the  jury  to  say 
whether  the  wife  received  the  goods  in  the  absence  of  the  husband,  the 
judges  held  that  the  conviction  could  not  be  supported. 

Archer's  case,  1  Ry.  &  Moo.  C.  Ca.  143.  || 

But  if  she  commit  a  theft  of  her  own  voluntary  act,  (a)  or  by  the  bare 
command  of  her  husband,  or  be  guilty  of  treason,  murder,  or  robbery, 
in  company  with,  or  by  coercion  of  her  husband,  she  is  punishable  as 
much  as  if  she  were  sole. 

H.  P.  C.  65 ;  Dalt.  104  ;  27  Ass.  pi.  40  ;  Fitz.  Coron.  4  Black.  Com.  29,  199.  Or 
receive  stolen  goods  of  her  own  separate  act  without  the  privity  of  her  husband ;  or  if  he, 
knowing  thereof,  leave  the  house  and  forsake  her  company,  she  alone  shall  be  guilty  as 
--  tv.  22  Ass.  40;  Dalt.  157.  For  the  coercion  which  is  supposed  to  be  conveyed 
by  the  command  or  presence  of  the  husband  is  only  a  presumption  of  law,  and  like  other 
imptions  may  be  repelled.  1  Hale,  516.  And  though  the  husband  be  an  agent  in 
the  transaction,  yet  if  he  he  ignorantly  so  by  the  artifice  of  the  wife,  she  alone  is 
punishable.  Hammond's  case.  Leach's  Cas.  354.]  {a)  But  she  is  not  guilty  of  felony 
in  stealing  her  husband's  goods,*  because  a  husband  and  wife  are  considered  but  as  one 


*  It  was  the  same  in  the  Roman  law,  which  gave  to  the  husband  in  such  a  case 
the  actio  rerum  amotanim  against  the  wife,  but  allowed  not  the  actio  furti  to  be  in- 
stituted against  her.] 
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person  in  law,  and  the  husband,  by  endowing  his  wife  at  the  marriage  with  all  his 
worldly  goods,  gives  her  a  kind  of  interest  in  them,  fjr  which  cause  even  a  stranger 
•annot  commit  larceny  in  taking  the  goods  of  the  husband  by  the  delivery  of  the  wife, 
as  he  may  by  taking  away  the  wife  by  force  against  her  will.  Hawk.  P.  C.  141.  |j  But 
the  stranger  is  liable  in  trespass.  I  Hale,  514;  East,  P.  C.  558.  And  if  the  wife 
deliver  the  goods  to  B,  her  adulterer,  it  will  be  felony  in  him.  Dalt.  C.  104,  pi.  268,  269 ; 
£S.  P.  The  People  v.  Schuyler,  6  Cowen,  572.  See  Forsythe  v.  The  State,  6  Ohio 
Rep.  21  ;?j  and  see  Harrison's  case,  1  Leach,  47.  || 

||  In  a  singular  case  of  murder,  however,  the  wife  was  held  not  to  be 
jointly  responsible  with  the  husband.  Charles  Squire  and  his  wife  were 
indicted  for  the  murder  of  the  husband's  apprentice  boy,  and  the  surgeon 
gave  evidence  that,  on  opening  the  boy,  he  found  that  the  boy  died  from 
want  of  proper  nourishment,  and  not  of  wounds,  though  he  had  been 
cruelly  treated,  both  by  the  husband  and  wife  ;  upon  which  Lawrence,  J., 
held,  that  as  the  wife  was  servant  of  the  husband,  it  was  not  her  duty 
to  provide  the  boy  with  food,  though  if  the  husband  had  given  her  food 
for  the  boy,  and  she  had  withholden  it,  she  would  have  been  guilty ;  and 
that,  though  in  foro  conscientiae  she  was  equally  guilty  with  her  hus- 
band, yet  in  law  she  could  not  be  said  to  be  guilty  of  not  providing  the 
apprentice  with  sufficient  food. 

Ilex  v.  Squire  et  Ux.  179!);  Russ.  on  Cri.  16. 1 

A  feme  covert  generally  shall  answer  as  much  as  if  she  were  sole,  for 
any  offence  not  capital  against  the  common  law  or  statute ;  (a)  and  if  it 
be  of  such  a  nature  that  it  may  be  committed  by  her  alone,  without  the 
concurrence  of  the  husband,  she  may  be  punished  for  it  without  the  hus- 
band, by  way  of  indictment,  which  being  a  proceeding  grounded  merely 
on  the  breach  of  the  law,  the  husband  shall  not  be  included  in  it  for  any 
offence  to  which  he  is  no  way  privy. 

9  Co.  71 ;  Hawk.  P.  C.  4.  Vide  Moor,  813  ;  Hob.  93;  Noy,  103;  Savil,  25;  Cro. 
fac.  482 ;  11  Co.  61.  That  the  husband  is  not  liable  to  pay  the  forfeiture  recovered  on 
in  indictment  against  the  wife;  and  therefore  quaere,  whether  a  conviction  of  a  feme 
tovert  upon  an  indictment,  can  be  pleaded  to  an  information  against  her  and  her  hus- 
band. Hawk.  P.  C.  27.  (n)  She  cannot  he  indicted  for  barratry-  Roll.  R.  39.  But 
Qu.  Whether  she  may  he  indicted  for  forestalling?  Qu.  Sid.  410  ;  2  Keb.  634,  may  be 
indicted  for  a  scold,  and  judgment  against  her  to  be  ducked  ;  but  scolding  once  or  twice 
:is  not  sufficient  to  constitute  this  offence,  which  lies  in  the  frequent  repetition  of  it  to  the 
disturbance  of  the  neighbourhood.  6  Mod.  213,  239.  A  feme  covert  may  be  guilty  of  a 
forcible  entry  by  entering  in  person,  and  may  be  imprisoned  for  it  Hawk.  P.  C.  283. 
Where  the  husband  may  be  proceeded  against  for  the  recusancy  of  his  wife.  Vide 
Hawk.  P.  C.  25.  Qu.  If  not  alone?  Hob.  96.  She  may  be  indicted  together  with  her 
husband  for  keeping  a  bawdy-house.  Hawk.  P.  C.  2.  If  a  woman  bring  a  malicious 
appeal  for  the  death  of  her  husband,  known  by  her  to  be  alive,  she  may  be  imprisoned 
for  her  false  appeal  till  she  make  fine  to  the  king,  and  her  husband  shall  go  at  large. 
8  H.  4,  17;  Fitz  Coron.  73;  Bro.  Imprisonment,  100.  [She  may  be  convicted  alone 
under  9  G.  2,  c.  23,  for  selling  gin.  2  Stra.  1120.  She  may  be  committed  for  disobeying 
an  order  of  bastardy.  3  Burr.  1679.]  /2So  for  retailing  spirituous  liquors  without  a 
license,  if  living  apart  from  her  husband.     State  v.  Collins,  I  M'Cord,  355. gf 

||  If  a  feme  covert  is  indicted  for  stealing  out  of  a  lodging  room  on  3 
&  4  W.  &  M.  c.  9,  §  5,  the  room  may  be  described  as  let  to  her,  if  that 
is  the  fact,  and  the  husband  does  not  cohabit 

Rex  v.  Hurrell,  1  Ry.  &  Moo.  29G.j| 

A  feme  covert  lent  207.,  to  be  paid  at  20s.  by  the  -week,  and  Is.  6d. 
interest ;  the  borrower  paid  the  interest,  which  amounted  to  30s.,  which 
the  wife  exacted  and  received ;  and  this  appearing  on  evidence,  in  an 
action  brought  by  the  husband  for  the  money,  Holt,  C.  J.,  ruled  it  to  be 
a  usurious  contract  by  the  husband,  sufficient  to  discharge  and  avoid 
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(H)  How  tar  Husband  bound  by  her  Contracts  for  Necessaries. 

the  obligation  civilithr,  though    not  sufficient  to  charge   the   husband 
criminaliter. 
Skin.  348,  pi.  17,  Barnet  and  Tompkins.  "* 

[f  the  wife  incur  the  forfeiture  of  a  penal  statute,  the  husband  may 
be  made  a  party  to  an  action  or  information  for  the  same,  as  he  may  be 
generally  to  any  suit  for  a  cause  of  action  given  by  his  wife,  and  shall 
be  liable  to  answer  what  shall  be  recovered  thereon. 

Vide  Hawk.  P.  C.  3,  and  the  authorities  there  cited.  {Hasbrouck  v.  Weaver, 
10  Johns.  247.} 

[f  a  feme  covert,  pretending  herself  to  be  sole,  marries  a  second  hus- 
band, lie  shall  have  no  action  against  the  first,  because  this  action  is 
founded  upon  the  communication  and  contract  of  the  wife,  (a)  which  will 
not  bind  the  husband  ;  besides  this  is  felony. 

Sid.  375;  Lev.  217.  Shall  be  answerable  for  a  trespass  done  by  her,  or  for  slanderous 
words  spoken  by  her.  Vide  2  H.  6,  22;  Kelw.  61 ;  Roll.  Abr.  251  ;  Leon.  122;  Cro. 
Car.  376.  (a)  Where  the  husband  shall  be  bound  by  some  of  her  acts,  as  in  selling 
g-oods.  receiving  money  for  him,  vide  the  next  head,  and  2  Inst.  713;  Sid.  114;  Cro. 
Eliz.245;  3  Leon.  267  ;  Chan.  Ca.  38  ;  6Mod.l62;  Comb. 450;  Jenk.R.4,23;  Ld. 
Raym.  224.  /3An  action  will  lie  against  husband  and  wife  for  slanderous  words  spoken 
by  the  wife  dum  sola.     Hawk  v.  Harman,  5  Binn.  43. 5/ 

Several  goods  were  devised  to  A's  wife  for  life,  and  after  her  decease 
to  J  S  in  this  case,  though  A  and  his  wife  were  parted,  and  there  had 
been  great  suits  for  alimony,  and  she,  during  the  separation,  had  wasted 
the  goods,  yet  the  Lord  Keeper  thought  it  reasonable  that  the  husband 
should  be  charged  for  this  conversion  of  the  wife's,  A's  title  being  para- 
mount to  the  feme's. 
Vern.  143. 

(H)  Of  her  Contracts  for  Necessaries,  and  how  far  the  Husband  is  bound  by  such 

Contracts. 

It  is  clear  that  a  husband  is  obliged  to  maintain  his  wife,  and  may  by 
law  be  compelled  to  find  her  necessaries,  as  meat,  drink,  clothes,  physic, 
iv<'.  suitable  to  the  husband's  degree,  estate,  or  circumstances:  it  seems 
also  settled  that  the  wife  is  not  to  be  her  own  carver,  and  that  she  hath 
not  an  absolute  power  of  binding  the  husband  by  any  contract  of  hers, 
though  for  necessaries,  without  his  assent,  precedent  or  subsequent:  the 
law  therefore  in  these  cases,  as  it  seems  established  by  usage  and  prac- 
tice, is  to  leave  it  to  the  jury  to  find  whether  the  husband  consented  or 
not ;  and  though  no  express  consent  or  agreement  of  his  be  proved,  yet 
if  it  appears  that  she  cohabited  with  her  husband  and  bought  neces- 
saries (b)  for  herself,  children,  (b  2)  or  family,  the  husband  shall  be 
chargeable,  and  the  jury  may  find,  on  their  oaths,  that  they  came  to  the 
husband's  use,  he  being  by  law  obliged  to  provide  for  them:  also  if  she 
cohabits  with  her  husband,  and  is  ever  so  lewd,  he  shall  be  liable  for  her 
issaries,  for  he  took  her  for  better  for  worse;  so  if  he  runs  away 
from  her,  or  turns  her  away,  or  forces  her  by  cruelty  or  ill  usage  to  go 
away  from  him;  but  if  he  allows  her  a  separate  maintenance,  (c)  or 
prohibits  (d)  particular  persons  from  trusting  her,  he  shall  not  be  liable 
during  the  time  that  he  pays  such  separate  maintenance,  not  for  neces- 
saries taken  up  of  those  persons  particularly  prohibited ;  for  in  these 
easi  s  no  consent,  but  rather  the  contrary,  appears  ;  but  a  general  warn- 
ing or  notice  in  the  Gazette,  or  other  newspaper,  not  to  trust  her,  is  not 
a  sufficient  prohibition.     Also  the  jury  are  to  determine  as  to  the  wife's 
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necessity,  the  husband's  degree  and  circumstances,  and  the  value  of  the 
things  sold  and  delivered,  and  give  a  verdict,  and  assess  damages  accord- 
ingly. 

11  H.  6,  30;  Fit/..  Debt,  41 ;  Brownl.  47;  All.  61;  Lit.  R.  307;  Hutt.  105;  Jenk. 
R.  4  ;  Roll.  Abr.  350,  351 ;  Sid.  109,  110,  &c.  ;  Mod.  128  ;  "J  Vent.  155;  Keb.  69,  80, 
2  Vent.  4-2;  Lev.  1.  5;  Silk.  116,  118,  pi.  10;  2  Ld.  Raym.  1006;  6  Mod.  171  ; 
2Show.  283;  Skin.  348,  pi.  17;  [1  Term  R.  5;  1  H.  Black.  334,  348;  Co.  Bank. 
Laws,  32,  36.  See  2  Bro.  Chan.  R.  377.  Fonbl.  Xotes  on  Eq.  Tr.  100.  (4)  But  the 
contract  in  such  case  will  not  avail,  if  made  under  illegal  circumstances.  2  Stra.  1122. 
(6  2))  A  husband  is  not  bound  to  provide  for  the  children  of  bis  wife  by  a  former  husband. 
But  if  he  takes  them  into  his  family,  he  stands  in  loco  parentis,  and  is  liable  on  a  contract 
made  by  her  for  their  education  and  maintenance.  3  Esp.  Rep.  1  Stone  v.  Carr ;  1  Hast, 
82,  Cooper  v.  Martin.}  (c)  Or  if  she  goes  away  with  an  adulterer,  whether  the  trades- 
man have  notice  of  it  or  not.  I  Stra.  647,  706 ;  2  Stra.  875 ;  1  Salk.  119.  See  2  Black. 
R.  1079.  &  If  a  woman  commit  adultery,  and  the  husband  turn  her  away  fur  that  cause, 
he  will  not  be  liable  for  necessaries  furnished  to  her  after  the  separation.  Hunter  v. 
Boucher,  3  Mass.  Rep.  289  i.  a  wife  elope,  though  not  in  an  adulterous  manner,  the 
husband  will  not  be  liable,  though  the  person  who  gives  credit  had  no  notice  <>t  the 
elopement.  M-Cutchen  v.  M'Gahay,  11  Johns.  281  ;  M'Gahay  v.  Williams,  12  Johns. 
293.  See  Kimbal  v.  Keys,  11  Wend.  33.  ?J  (<•/)  But  if  he  turns  away  his  wife  cause- 
lessly, he  will  be  liable,  notwithstanding  a  particular  prohibition.  2  Stra.  1214. — Where 
the  husband  claimeth  to  be  discharged  from  liability  to  his  wife's  debts,  in  respect  of  her 
having  a  separate  maintenance,  ii  seemeth  that  it  must  be  a  provision  proceeding  from 
himself,  and  not  from  a  third  person.  4  Burr.  2177.  \\Sed  vide  Liddlow  v.  Wilmot, 
2  Stark.  I?.  <S0,  cont.  ||  The  modern  eases  with  respect  to  a  separate  maintenance  have 
gone  very  far:  for  it  hath  been  lately  adjudged,  that  the  wife  may  in  such  case  contract 
and  be  sued  as  a  feme  sole  ;  that  she  continues  liable,  though  she  alien  or  exhaust  the 
whole  of  the  distinct  fund;  that  the  husband  is  not  liable  even  for  necessaries;  and  that 
the  second  husband  is  accountable  for  debts  contracted  during  the  state  of  separation 
from  a  former.  Corbet  v.  Poelmitz,  1  Term  R.  5;]  Ringstead  v.  Lady  Lanesborough, 
and  Barwell  v.  Brooks,  Cook*->  I!.  L.  28,  31,  in  opposition  to  two  former  cases.  2  Black. 
Ki7l ;  lb.  1195.  But  the  old  law  on  the  subject  is  now  re-established  ;  and  it  is  settled 
that  a  feme  covert,  though  separated  from  her  husband,  and  having  a  separate  main- 
tenance, cannot  be  sued  for  necessaries,  although  the  husband,  by  reason  of  the  main- 
tenance allowed,  be  discharged  from  responsihilitv.  Marshall  v.  Rutton,  8  Term  R.  5  17. 
And  it  is  the  same  although  the  husband  be  domiciled  and  resident  in  a  foreign  country. 
Marsh  v.  Hutchinson,  2  Ii  is.  &  Pull.  226;  Boggett  v.  Friar,  11  Hast,  301  ;  Farrer  v. 
Grauard.  1  New  R.  80.  Unless  in  case  of  the  wife  of  an  alien  who  has  never  been  in 
this  country.  Kay  v.  Duchess  de  Pi  nn<  .  3  <  Samp.  123  ;  De  Gaillon  v.  L'Aigle,  1  Bos. 
&  Pull  3.")7.  And  so  although  the  wife  be  divorced  a  me nati  el  thoro,  still,  the  relation 
of  marriage  subsisting,  she  cannot  be  Sued  as  a  feme  sole.  Lewis  v.  Lee,  3  Barn.  &  C. 
291  ;  Hookham  v.  Chambers,  3  Bro.  <V'  Bing.  92;  Fairthorne  v.  Blaquiere,  6  Maule  & 
s.  73;  Ellah  v.  Leigh,  5  Term  R.  679.  But  if  the  husband  be  banished  or  abjure  the 
realm  for  life,  she  may  be  treated  as  a  feme  sole.  Belknap's  case,  Weyland's  case,  Co. 
Litt.  133;  Wilmot'scase,  Moor,  R.  851  ;  Newsorae  v.  Bowyer,  3  P.  Wins.  37;  Sparrow 
v.  Carruthers,  cited  2  Black.  Ii.  1197.  Or  if  he  be  transported  for  years.  Carroll  v. 
Blencow,  1  Esp.  Ca.  27.  But  quaere,  Whether  she  can  be  so  treated  after  the  term  of 
transportation  is  expired,  and  the  husband  not  returned.  2  Bos.  &  Pull.  233.  Though 
a  womaji  has  held  herself  out  as  a  feme  sole,  she  is  not  estopped  from  setting  up. 
coverture  as  a  defence.  Davenport  v.  Nelson,  4  Camp.  26  ;  and  see  3  Camp.  393.  || 
P  Where  a  man  deserted  his  wife  and  family,  leaving  her  keeping  a  boarding-house, 
without  any  other  means  of  support,  and  did  not  return  to  them  or  make  any  provision 
for  them,  and  the  wife  continued  the  business  and  conducted  it  in  a  reasonable  and 

firoper  manner,  to  obtain  the  means  of  support,  it  was  held  that  the  husband  was 
iable  for  her  contracts  made  in  the  course  of  such  business.    Rotch  v.  Miles,  2  Conn. 
Rep.  638.8 

But  the  learning  on  this  head  will  be  best  explained  by  inserting  the 
celebrated  case  of  Scot  and  Manby,  with  mj  Lord  Chief  Baron  Hale's 
argument  at  length. 

A  woman  departs  from  her  husband  without  his  consent,  and  during 
her  absence  the  husband  prohibits  several  persons,  and  among  the  rest 
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J  S  to  trust  her;  and  after,  she  makes  a  request  to  cohabit  again  with 
her  husband,  and  lie  refuseth  to  receive  her ;  and  yet  J  S  sells  to  hei 
silk  and  velvet  to  the  value  of  407.  which  is  found  suitable  to  the  decree 
of  her  husband  :  the  husband  shall  not  be  charged. 

Manby  and  Scut,  adjudged  in  the  Exchequer-Chamber  on  a  special  verdict,  by  eight 
judges  against  three  ;  but  Atkins,  one  of  the  eight,  agreed  with  the  three  if  there  had 
been  no  special  prohibition  ;  and  Bridgman,  C.  J.,  one  of  the  eight,  held,  that  admit- 
ting; otherwise,  viz.  that  the  husband  was  liable,  yet  he  might  make  such  special  pro- 
hibition tu  a  particular  person,  and  it  would  excuse  him.  1  Sid.  109,  110,  &c. ;  and 
1  Mod.  L28  :  1  Lev.  4,  ;5  ;  1  Keb.  69,80,  &c.  S.  C.  j3  If  there  be  no  special  prohibition, 
and  she  offer  to  return,  the  husband  becomes  liable.  11  Johns.  281  ;  12  Johns.  293. 
And  this,  although  the  offer  to  return  be  made  through  the  medium  of  a  third  person, 
if  the  authority  of  such  third  person  be  not  questioned.  12  Johns.  293.  And  the 
husband  is  not  exempted  from  such  liability  by  the  circumstance  of  alibel  having  been 
instituted  by  her  against  him  for  a  divorce.    Cunningham  v.  Irwin,  7  Serg.  &  R.  247. $ 

1.  I  will  say  something  of  the  nature  of  contracts. 

2.  I  will  apply  it  to  our  case,  in  consideration  of  the  verdict,  as  it 
is  found. 

8.  I  will  show  in  what  particulars  we  all  agree,  and  where  we  differ, 
and  so  state  the  question.  i 

4.  I  will  speak  to  the  question  as  it  shall  be  so  stated. 

1.  A  contract  is  the  consent  of  two  or  more,  whereby  to  bring  in  an 
obligation  of  one  to  the  other ;  and  the  parts  requisite  to  such  a  contract 
are,  1st,  parties;  2dly,  consent;  3dly,  an  obligation. 

1st,  It  is  requisite  that  the  parties  be  not  disabled  to  contract;  and  as 
to  that,  in  law  some  are  disabled  to  contract  quoad  hoc  and  ex  parte,  as 
an  infant,  non  compos,  &c,  and  some  have  an  absolute  disability ;  as  a 
feme  covert,  who  can  no  way  in  our  law  contract. 

2dly,  As  to  the  consent,  that  must  be  either  express,  or  implied ; 
express  must  be  either  precedent,  concomitant,  or  subsequent ;  implied 
is  raised  by  law ;  as  where  a  man  is  made  bailiff,  steward,  or  house- 
keeper, a  general  authority  is  given  him ;  when  goods  come  to  a  man's 
use,  he  having  had  notice  of  the  contract ;  it  is  an  assent  the  law  will 
imply,  and  make  the  contract  oblige  him  ;  and  if  either  of  these  had  been 
found  in  this  special  verdict,  it  had  been  well ;  for  then  there  had  been 
fact  enough  for  the  law  to  have  made  construction  upon.  There  is, 
besides  all  this,  evidence  of  a  consent  in  fact,  which  must  induce  a  jury, 
if  there  be  no  circumstances  against  it.  As  if  I  send  a  servant  always 
with  ready  money,  and  he  buys  upon  trust,  here  is  no  evidence ;  but  if  I 
usually  send  him  upon  trust,  and  where  he  takes  up  goods  I  stand  to  his 
bargain,  and  pay  for  them,  this  is  evidence  that  I  would  have  all  the 
world  trust  him  ;  and  this  a  jury  may  apply  to  make  a  consent  to  any 
particular  contract :  but  then  they  must  find  the  assent  in  fact;  for  that 
which  is  the  evidence  to  them  we  cannot  judge  upon. 

oillv.  As  to  the  obligation,  it  is  necessary  that  this  be  upon  the  party 
consenting.  I  know  that  in  some  cases  the  obligation  of  a  contract  may 
be  transferred  by  way  of  concomitancy ;  as  to  the  husband,  it  is  carried 
with  the  chattels  and  person  of  the  wife;  and  it  lies  upon  the  heir  and 
executor  when  they  have  assets ;  but  for  a  man  to  be  originally  bound 
by  a  contract,  it  is  necessary  that  there  be  his  consent ;  and  the  consent 
of  no  other  person  will  serve. 

2,  To  consider  what  is  in  the  verdict,  and  apply  what  has  been  said 
to  it :  I  find  in  it  no  assent  of  the  husband's  found,  nor  any  authority  he 
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gave  his  wife,  but  only  matter  of  evidence.  I  confess,  that  when  a  wife, 
though  not  particularly  appointed,  contracts  for  necessaries  for  herself, 
her  family,  her  husband,  or  her  children,  this  is  great  evidence  to  a  jury 
to  make  them  find  the  assent  of  the  husband  ;  for  it  cannot  be  reasonably 
thought  that  any  man  would  be  so  barbarous  as  to  deny  his  assent  to 
have  the  necessities  of  his  family  supplied;  and  so  it  may  be  believed 
and  found  he  did  assent;  but  this  only  in  case  of  cohabitation;  for  it 
may  be  well  imagined,  that  when  a  wife  leaves  her  husband,  that  he 
may  refuse  to  supply  her  ;  and  so  in  the  verdict,  this  matter  of  evidence 
is  answered,  by  finding,  that  she  departed  from  him :  but  then  there  is 
an  answer  on  the  other  side,  that  site  afterwards,  and  before  this  contract, 
desired  to  cohabit  with  him;  to  this  it  is  replied  again,  with  a  flat  bar 
to  any  evidence  thai  can  be  given  of  an  assent,  viz.  that  the  husband 
did  expressly  prohibit  those  tradesmen  to  trust  her:  the  judges,  in  their 
directions  to  a  jury,  direct  them  to  be  guided  by  such  evidence  of  an 
assent  when  nothing  appears  to  the  contrary ;  because  it  would  be  very 
hard  in  point  of  proof  to  show  express  evidence  of  assent  to  every 
particular;  but  when  there  is  an  express  prohibition  or  denial  of  assent, 
this  takes  off  all  the  circumstances  of  evidence  on  the  other  side. 

3.  I  am  to  show  in  what  points  we  all  agree,  and  where  we  differ. 

1st,  We  all  agree  that  it  is  not  the  contract  of  the  wife's  to  bind  her; 
for  in  our  law  she  hath  no  will,  nor  power  to  bind  herself;  the  civil  law, 
as  it  allows  her  a  property  distinct  from  the  husband's,  so  it  gives  her 
power  to  bind  herself  by  contract. 

2dly,  It  is  agreed  on  all  hands  the  wife  ought  to  be  maintained  ;  the 
civil  law,  though  it  allows  the  wife  a  separate  property,  yet  the  husband 
ought  to  maintain  her  out  of  her  dower;  it  is  more  necessary  for  the 
common  law  that  takes  away  all  property  from  her  to  make  provision 
for  her  subsistence,  else  that  which  we  pretend  to  be  the  most  reasonable 
and  provident  law  in  the  world,  would  be  the  most  barbarous  ;  but  in 
this  we  differ.  It  is  said  by  those  who  argue  that  the  husband  should 
be  charged,  that  she  may  be  maintained  by  a  power  the  law  gives  her 
to  charge  her  husband  by  way  of  contract,  which  is  altogether  denied 
by  us. 

3dly,  We  all  agree  that  when  the  wife  contracts  for  the  necessaries  of 
her  husband,  children,  or  family,  that  this  shall  not  charge  him  by  any 
inherent  power  in  the  wife,  but  by  a  reasonable  and  implicit  assent, 
which  must  be  found  by  a  jury,  but  we  differ  in  the  charging  him; 
when  she  contracts  for  the  supply  of  her  own  necessities,  we  say  it  is 
not  by  a  power  she  has,  but  there  must  be  his  consent,  either  express  or 
implied.  Secondly,  We  confess,  that  in  case  of  cohabitation,  there  is 
great  evidence  of  his  assent,  till  the  contrary  appears ;  but  it  is  not  so 
binding  as  will  amount  to  a  presumption.  Thirdly,  Therefore  we  say  it 
must  be  found  by  the  jury.  Fourthly,  That  it  is  countermandable  by 
prohibition,  where  it  is  said  on  the  other  side,  and  must  be  maintained, 
else  they  can  make  nothing  of  the  case,  that  there  is  in  the  wife,  upon 
the  intermarriage,  an  original,  inherent,  primogenial,  and  uncounter- 
mandable  power  to  charge  the  husband  for  her  necessities,  which  the 
husband  can  no  ways  repeal,  though  there  be  no  cohabitation  or  consent, 
but  an  express  prohibition,  and  this  is  the  true  state  of  the  question 
betwixt  us;  if  there  be  such  a  power  in  the  wife  or  no,  ir  dependent 
upon  any  consent  of  the  husband's.     I  shall  consider, 
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l-i.  [f  there  h*1  such  a  power  during  cohabitation?  2dly,If  for  neces- 
saries? and  hero  I  shall  make  a  second  question,  If  there  be  such  a  find- 
ing of  necessaries  as  is  requisite  in  a  verdict?  3dly,  If  the  departure 
make  nothing  in  the  case?  4thly,  Admitting  all  this,  whether  it  bi 
countermandable  quoad  one  man  ? 

1st.  I  shall  hold  there  is  no  such  power  in  the  wife  ;  my  reasons  are, 

1st,  By  the  law  of  God,  of  nature,  of  reason,  and  by  the  common 
law,  the  will  of  the  wife  is  subject  to  the  will  of  the  husband;  and 
therefore  an  indictment  for  being  a  joint-receiver  with  her  husband  was 
holden  ill :  but  if  the  law  were  with  those  who  argue  on  the  other  side, 
this  would  be  inverted,  and  the  will  of  the  husband  would  be  subject  to 
the  will  of  the  wife. 

2dlv,  Because  no  man  can  be  originally  bound  in  a  contract,  but  by 
his  own  consent. 

3dly,  To  prove  the  law  on  their  side  lies  upon  them,  which  they  ha\re 
not,  nor  any  ways  can  do,  (there  being  but  one  semblance  of  an 
authority  they  can  allege,  which  is  11  H.  6,  which  is  the  opinion  of  Judge 
Martin,  and  must  be  intended  by  way  of  evidence  ,)  but  they  say,  they 
prove  it  by  reason  and  inconvenience. 

1.  I  answer,  Argumentum  ab  inconvenienti  will  not  change  or  alter 
the  law  when  it  appears  to  be  so ;  but  it  is  only  to  prove  and  interpret 
the  law  when  we  are  in  doubt  whether  it  be  so  or  no. 

2dly,  I  answer,  The  inconvenience  of  the  other  side  outweighs,  and  is 
far  greater,  for  it  will  bring  into  the  law  a  manifold  incertainty. 

1.  What  things  are  necessary,  what  kind  of  necessity,  and  when  and 
how  often  this  necessity  may  happen ;  as  if  the  husband  should  give 
the  wife  clothes,  and  she  give  them  away  the  next  day,  she  is  in  as  much 
necessity  the  next  day  as  she  was  before,  and  quicquid  necessitas  cogit 
debet  ur. 

2dly,  There  would  be  great  uncertainty  which  way  she  should  supply 
her  necessities;  as  this  way,  1.  Of  taking  up  goods,  and  if  she  can  find 
no  credit  with  the  mercer,  but  has  the  usurer  for  her  friend,  then  the  law 
sure  that  provides  against  her  necessities  will  give  her  leave  to  take  up 
money ;  and  if  that  fails,  it  is  reasonable  that  she  should  sell  goods ;  for 
the  two  other  ways  failing,  the  law  will  not  let  her  perish ;  if  there 
were  no  goods,  then  it  were  as  reasonable  she  might  receive  rents, 
which  would  be  against  Sir  Paul  Tracey  and  Dutton's  case,  Cro.  Jac. 
621 ;  and  if  there  were  none  such,  she  might  raise  money  upon  the 
demise  of  the  land ;  if  the  law  will  give  way  to  her  necessities  in  the 
first  case,  it  must  yield  in  all  the  rest,  for  the  case  may  else  be  so  that 
the  provision  of  law  would  be  defective ;  but  I  hold,  that  in  none  of 
these  cases  the  wife  can  provide  for  herself;  but  say,  there  must  be  a 
trust  somewhere  ;  as  a  father  is  bound  by  the  law  of  nature  to  provide 
for  his  son,  and  the  son  is  bound  to  provide  for  the  father,  but  the  law 
will  not  Lrive  the  one  leave  to  oblige  the  other  by  way  of  contract; 
because  the  law  supposes  that  they  will  not  be  so  unnatural,  and  intrusts 
them  with  it,  viz.  before  the  43  Eliz.  for  the  poor.  If  this  trust  must  be 
somewhere,  the  husband  knows  best  how  to  manage  affairs,  and  so  is 
fitter  to  be  intrusted  by  the  law  than  anybody  else;  I  add,  that  although 
the  law  will  not  presume  so  much  ill  as  that  a  husband  should  not  pro- 
vide for  his  wife's  necessities,  yet  there  is  a  severe  obligation  on  him, 
not  only  to  supply  her  in  case  of  exigencies  and  extreme  necessity  but 
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according  to  conveniency  ;  but  the  law  has  not  made  her  her  own  judge, 
but  provided  her  a  judicature  sufficient  to  reform  the  close-handedness 
of  her  husband  :  where  she  is  driven  to  an  extreme  necessity  and  want 
of  subsistence,  the  law  has  appointed  a  judge  to  compel  the  husband  to 
supply  her,  I  mean  the  Chancellor;  for,  upon  a  supplicavit  he  may  be 
bound  to  the  peace,  and  bene  et  honestl  tractare;  which  I  hold  not  to 
be  understood  only  that  he  must  use  her  gently,  and  forbear  beating  her, 
but  that  he  must  supply  her  exigencies.  Then,  for  her  conveniences, 
the  law  has  appointed  the  bishops'  courts.  And  whereas  it  is  said,  that 
this  is  not  the  common  law,  I  answer,  that  they  are  jurisdictions 
appointed  by  the  common  law ;  and  though  their  coercion  and  proceed- 
ings are  after  another  law,  yet  their  derivation,  as  to  their  use  here,  was 
from  the  common  law ;  and  concerning  the  amplitude  oi  their  power, 
which  is  said  not  to  be  able  to  administer  a  remedy  sufficient  for  this 
disease,  I  say,  as  it  is  aided  by  the  brachium  seculare,  the  power  of  it 
fails  as  severely  upon  them  that  disobey  it  as  the  common  law  can  use 
when  men  will  not  pay  their  debts;  for  they  may  excommunicate,  and 
upon  that  follows  imprisonment,  and  a  disability  to  sue  any  aciion. 

The  second  objection  made  on  the  other  side,  by  comparing  the  case 
of  a  feme  covert  with  the  case  of  an  infant ;  but  I  answer,  an  infant  is 
disabled  only  quoad  hoc,  and  may  oblige  himself  for  necessaries ;  but 
here  the  wife  would  bind  her  husband  also ;  in  the  case  of  an  infant 
there  is  nobody  intrusted  by  the  law  to  provide  for  him  (for  guardian  in 
socage  is  only  where  there  is  land)  immediately,  and  therefore  he  must 
do  it  himself;  whereas,  the  husband  is  intrusted  for  the  wife;  so  the 
cases  are  not  parallel. 

3dly,  It  is  objected  that  it  comes  to  the  use  of  the  husband ;  I  answer, 
it  would  then  bind  the  husband  in  superfluities,  which  may  so  come  to 
his  use  ;  which  how  inconvenient,  I  leave  any  man  to  judge. 

4thly,  It  is  objected,  that  the  husband  is  bound  by  the  wrongs  of  his 
wife,  and  may  be  charged  in  trover  and  conversion  upon  her  act ;  I  say, 
that  in  case  of  a  wrong  she  binds  herself,  for  she  must  be  joined  in  the 
action,  and  so  she  will  be  more  careful  not  to  subject  herself,  than  when 
the  husband  is  charged  alone  ;  but  I  hold,  that  in  this  case  no  trover  and 
conversion  lies ;  for  the  delivery  of  the  party,  knowing  the  fact,  and 
intending  a  sale  and  contract,  translates  the  property  at  the  peril  of  him 
that  delivers  them.  If  a  man  knows  one  to  be  an  infant,  and  sells  him 
goods,  it  is  at  his  peril ;  for  if  they  be  not  necessaries,  he  shall  never 
charge  the  infant  for  the  conversion :  and  so  of  a  feme  covert,  if  there 
be  no  consent  of  the  husband ;  for  it  has  been  holden,  that  what  the 
wife  eats  or  wears  comes  to  the  use  of  the  husband,  and  will  maintain  a 
conversion;  and  if  the  law  should  not  be  taken  thus,  we  should  let  in  a 
flood  of  inconveniences,  which  would  make  all  those  disabilities  the  law 
has  raised  for  the  protection  of  infants  and  feme  coverts,  mere  words  and 
of  no  effect. 

2dly,  I  shall  lay  no  stress  upon  the  imperfect  finding  of  the  verdict, 
lest  it  might  be  said  that  that  was  the  reason  of  the  judgment ;  but  only 
nanir  some  particulars  wherein  it  seems  to  be  imperfect.  1.  They  should 
have  found  what  the  stuffs  were  ;  for  it  hath  been  adjudged,  that  velvets 
were  not  necessary  for  an  infant;  they  ought  to  have  found  the  circum- 
stances of  the  necessity  ;  as  where  manslaughter  is  committed  se  defen 
dendo,  or  in  execution  of  an  office  ;  they  should  have  set  forth  of  what 
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kind  the  necessity  was,  as  there  is  a  necessity  of  clothes,  of  meat,  of 
medicine,  and  of  habitation;  they  have  found  that  these  goods  were 
necessary  and  convenient  for  his  degree,  they  should  have  said  also  for 
his  estate  ;  for  a  high  degree  may  have  a  low  estate,  and  then  the  wife 
cannot  expect  to  be  maintained  according  to  the  height  of  her  husband's 
degree;  but  I  lay  no  hold  on  these  defects  in  the  verdict. 

3dly,  Upon  her  departure  all  evidence  of  any  obligation  of  the  hus- 
band to  maintain  her  ceases;  it  would  else  be  very  unreasonable;  for 
whilst  they  are  both  in  one  house,  the  same  provision  will  serve  for  both. 
In  case  of  a  bailiff,  if  he  goes  away,  no  contract  of  his  will  bind  the 
master,  though  he  had  no  express  discharge  ;  and  here  we  must  presume 
some  unreasonable  cause  of  her  departure ;  for  a  wife  in  no  case  ought 
to  do  it,  and  she  might  have  had  alimony  without  any  separation. 
Moor.  874. 

4thly,  Admitting  all  this,  I  hold  that  the  prohibition  here  takes  away 
all  presumption  of  any  consent  of  the  husband  to  the  contract,  either 
express  or  implied  ;  and  though  the  wife  should  be  allowed  such  a 
power  to  charge  her  husband  as  is  affirmed  on  the  other  side,  yet  it  may 
be  discharged  as  to  one  particular  man,  by  the  prohibition  and  counter- 
mand of  the  husband  ;  it  would  be  a  very  hard  case  else;  for  she  may 
make  him  liable  to  the  greatest  enemy  he  had  in  the  world.  12  E.  4,  IS. 
The  king  may  grant  to  J  S  to  be  exempt  of  juries  ;  but  if  he  grants  it  to 
a  whole  county,  hundred,  or  township,  the  grant  is  void;  and  by  this 
prohibition  of  the  husband  here  is  no  discharge  of  the  whole  power,  but 
only  it  is  taken  of  those  particular  persons.  If  a  man  enters  into  an 
obligation  not  to  use  his  trade,  it  is  against  law,  and  void ;  but  if  it  be 
not  to  set  up  his  trade  in  such  a  street  or  town,  it  is  good. 

Note  :  He  added,  that  as  to  charging  the  husband  by  way  of  evidence, 
which  he  had  restrained  to  cohabitation,  he  said,  the  law  is  the  same 
where  the  husband  departs  from  the  wife  ;  as  upon  going  beyond 
sea,  &c. 

Lord  Chief  Baron  Hale's  argument  in  the  Exchequer-Chamber,  in  the  case  of  Manby 

r,  Scot. 

||  In  the  case  of  Manby  v.  Scot,  suprci,  the  wife  departed  without  the 
husband's  consent ;  (a)  but  if  the  husband,  without  justifiable  cause, 
turn  her  out  of  doors,  he  cannot  avoid  his  liability  for  necessaries  supplied 
to  her.  either  by  a  general  advertisement  to  tradesmen  not  to  trust  her, 
or  by  a  particular  notice  to  an  individual ;  for  when  he  turns  her  out,  he 
sends  her  with  credit  for  her  reasonable  expenses. 

Harris  v.  Morris,  4  Esp.  Ca.  41;  ^14  John.  281;  12  John.  293.  tf  (a)  If  the  husband 
does  not  assent  to  the  wife  leaving  his  house  and  living  separate,  it  seems  he  cannot  be 
made  liable  to  her  debts,  although  she  may  have  left  him  in  pursuance  of  a  deed 
previously  made,  by  which  they  had  agreed  to  separate.  Hindley  v.  Marquis  of  West- 
meatli,  6  Barn.  &  C.  200  ;  and  see  We'stmeath  v.  Westmeath,  1  Dow.  P.  Ca.  N.  Ser. 

And  if  the  wife's  situation  is  rendered  unsafe  by  his  cruelty  and  ill » 
treatment,  it  is  equivalent  to  turning  her  out  of  doors. 

3  Esp.  Ca.  251 ;  Boulton  v.  Prentice,  1  Sel.  N.  P.  264  ;  1  Esp.  Ca.  441 ;  /SStr.  1214  ; 
i  Esp.  1 1 

Lord  Ellenborough  decided  in  one  case,  that  if  a  man,  by  bringing 
another  woman  under  his  roof,  rendered  it  unfit  for  his  wife's  residence, 
he  was  liable  for  necessaries  on  her  leaving  him. 
Aldis  v.  Chapman,  1  Selw.  N.  P.  363  ;  and  see  2  Stark  87. 
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Bat  it  was  afterwards  held  by  the  Court  of  Common  Pleas,  that  no  ill 
treatment  short  of  personal  violence,  or  such  conduct  as  to  induce  a  fear 
of  it,  would  entitle  a  stranger  to  sue  the  husband  for  necessaries  furnished 
the  wife  on  her  leaving  him. 

Honvood  v.  Heffer,  3  Taunt.  420.  , 

If  tne  jury  decide  that  the  wife  had  reasonable  ground  to  apprehend 
personal  violence,  the  husband  is  liable. 

Houleston  v.  Smith,  3  Bing.  27,  where  the  case  in  3  Taunt.  420,  was  disapproved  by 
the  court.  If  the  wife  were  justified  in  leaving  him,  he  cannot  determine  his  liability 
by  merely  requesting  her  to  return.  Emery  v.  Emery,  1  Young  &  J.  501.  If  the  wife 
lives  separate,  it  lies  on  the  tradesman  suing  to  show  that  the  separation  was  such  as  to 
justify  her  binding  her  husband  for  necessaries.  Mainwaring  v.  Leskel,  1  Moo.  & 
If.  18. 

If  the  wife,  living  separate  from  her  husband,  without  any  fault  of  her 
own,  has  funds  at  her  command,  the  question  is,  whether  they  are 
adequate  to  her  support ;  if  they  are,  (whether  derived  from  the  husband 
or  not,)  that  circumstance  repels  all  idea  of  an  implied  credit  from  the 
husband,  and  he  is  not  responsible  for  her  debts. 

Liddlow  v.  Wilmot,  2  Stark.  Ca.  86;  and  see  Clifford  v.  Laton,  1  Moo.  &  M.  101. 
/3See  Lockvvood  v.  Thomas,  12  Johns.  248 ;  Cunningham  v.  Irwin,  7  Serg.  &  R.  247. $ 

If  the  wife  leave  the  husband  and  commit  adultery,  he  is  not  liable  to 
provide  her  necessaries;  but  if  he  voluntarily  pardon  her  and  take  her 
back,  he  becomes  again  liable. 

lStra.  617;  2  Stra.  707 ;  Govier  v.  Hancock,  6  Term  R.  603;  Harris  v.  Morris, 
supra.     See  Rex  v.  Flintam,  1  Barn.  &  Adol.  227. 

And  though,  in  general,  her  adultery  discharges  the  husband,  yet  if 
the  husband  leave  her  in  possession  of  his  house  with  her  adulterer, 
with  children  bearing  his  name,  he  will  be  liable  for  necessaries  furnished 
under  such  circumstances  to  the  wife  and  children ;  for  the  suffering  her 
to  remain  in  the  house  enables  her  to  procure  credit. 

Norton  v.  Fazan,  1  Bos.  &  Pull.  226;  3  Esp.  252. 

If  a  man  cohabits  with  a  woman,  holding  her  out  as  his  wife,  he  is 
liable  for  her  debts  as  if  she  were  his  wife. 

Robinson  v.  Nation,  1  Camp.  R.  245  ;  Munro  v.  De  Chemant,  4  Camp.  215.  ||  /2  But 
nothing  short  of  a  marriage  de  jure  will  make  the  husband  responsible  for  torts  committed 
by  his  wife  before  marriage.    Overhalt  v.  Ellswell,  1  Ashm.  R.  200. g/ 

Since  the  resolution  in  Manby  v.  Scot,  there  have  been  several  cases 
iu  which  tradesmen  have  recovered  in  actions  brought  against  the  hus- 
band for  i^oods  delivered  the  wife  ;  and  in  all  these  cases  the  judges  have 
laid  down  the  distinction  of  an  implied  promise,  and  directed  it  as  a 
sufficient  foundation  to  charge  the  husband ;  and  in  their  directions 
have  shown  as  much  favour  as  possible  to  such  tradesmen  as  intrusted 
her  on  the  credit  of  her  husband,  and  were  in  no  combination  with  the 
wife  to  charge  him. 

But  if  a  woman  takes  up  goods,  and  pawns  them  before  they  are  made  into  clothes, 
the  husband  shall  not  pay  foAhem,  because  they  never  came  to  his  use ;  seciis,  if  made 
up  and  worn  and  then  pawned.  Salk.  118,  pi.  10.  If  she  pawns  her  clothes,  and  bor- 
rows mon"\-  to  redeem  them,  husband  not  liable.  2  Show.  283.  If  husband  and  wife 
by  agreement  live  separate,  and  she  has  a  separate  maintenance,  it  will  be  presumed 
that  thos^  who  deal  with  her  trust  her  on  her  own  credit.  Salk.  116,  pi.  6;  Ld.  Raym. 
4  11;  Sid.  1-21;  1-2  Mod.  215;  6  Mod.  171  ;  5  Baker  v.  Barney,  8Johns.  72;  Fenner  v. 
Lewis,  10  Johns.  38;  Mott  v.  Comstock,  8  Wendell,  544.#  Vide  Skin.  348,  pi.  18. 
Warning  a  tradesman's  servant  not  to  trust  her,  sufficient  warning  to  the  master.   Salk. 
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11-.  pi.  10;  2  Ld.  Raym.  1006.  A  tradesman  who  sold  lace  and  silver  fringes  for  a 
petticoat  and  side-saddle,  which  amounted  to  94/.,  and  all  within  four  months,  to  the 
wife  of  a  sergeant  at  law,  afterwards  a  judge,  recovered  against  him.  Morton  v. 
Withens,  Skin.  348. 

\n  the  husband's  liability  is  grounded  on  an  implied  authority  to  the 
wife  in  contract  the  debt,  it  is  removed  where  the  circumstances  rebut  the 
presumption  of  such  an  authority.  Cohabitation  raises  a  presumption 
of  the  husband's  assent  and  authority  to  contract  debts  for  necessaries. 
In  considering  the  question  of  authority,  the  estate  and  degree  of  the 
parties  is  a  fit  subject  for  consideration  ;  and  so  also  is  the  nature  of  the 
articles.  The  question,  what  are  and  are  not  necessaries,  according  to 
the  degree  and  estate  of  the  parties,  is  a  question  for  the  jury.  If  there 
are  any  circumstances  to  show  an  assent  by  the  husband,  it  is  a  question 
for  the  jury,  whether  the  debt  was  contracted  under  his  assent,  or  not; 
but  if  there  is  no  evidence  of  assent,  the  plaintiff  will  be  nonsuited.  If 
the  goods  are  not  necessaries,  the  burden  of  showing  an  assent  by  the 
husband  lies  on  the  plaintiff. 

/STo  make  a  man  liable  for  things  furnished  to  his  wife,  it  must  appear,  1.  That  the 
woman  stood  in  the  relation  of  wife  to  him  at  the  time;  but  cohabitation  with  a  woman, 
holding  her  out  to  the  world  as  his  wife,  is  sufficient.  1  Campb.  245;  4  Campb.  215. — 
2.  That  the  credit  was  given  to  the  husband.  See  Mott  v.  Comstock,  8  Wend.  544 ;  Baker 
v.  Barney,  8  Johns.  72 ;  Fenner  v.  Lewis,  10  Johns.  38 ;  12  Johns.  248, 293  ;  1 1  Wend. 
33. — 3.  That  the  husband  was  bound  to  support  her  when  the  goods  were  furnished. — 
4.  That  owing  to  his  misconduct  she  was  in  want  of  them.  2  Conn.  638  ;  1 1  Johns.  281  ; 
12  Johns.  293. — 5.  That  the  articles  furnished  were  necessaries.  And  he  is  also  liable 
when,  although  these  requisites  do  not  appear,  he  has  adopted  the  contract,  either 
expressly  or  by  implication.  He  tacitly  adopts  it,  when,  having  possession  of  the  goods, 
he  does  not  return  them.   1  Campb.  120.  $' 

The  plaintiff,  a  jeweller,  in  the  course  of  two  years,  delivered  jewellery 
to  the  wife  of  defendant,  to  the  value  of  83/.,  the  defendant  being  a 
special  pleader,  living  in  a  ready-furnished  house  at  200/.  rent,  and 
keeping  no  man  servant,  having  received  less  than  4000/.  fortune  with 
his  wife,  and  she  having  had  jewellery  on  her  marriage  sufficient  for  her 
condition  ;  it  appeared  that  the  wife  had  never  worn  any  of  the  articles 
in  the  presence  of  the  defendant,  and  that  the  plaintiff,  on  calling  for 
payment,  had  always  asked  for  the  wife,  and  not  for  the  defendant :  the 
court  held,  that  the  articles  could  not  be  considered  necessaries,  and  that 
there  was  no  evidence  in  the  circumstances,  to  go  to  a  jury,  of  an  assent 
by  the  husband  to  the  contract ;  and  consequently  the  plaintiff  was  non- 
suited. 

Montague  t.  Benedict,  3  Barn.  &  C.  631. 

If  the  husband  and  wife  are  not  cohabiting,  the  husband,  in  general, 
is  only  liable  for  necessaries  supplied  her;  but  even  where  they  are 
ported,  if  the  husband  sees  the  goods  supplied  to  her,  and  does  not 
have  them  returned,  he  adopts  her  act  and  renders  himself  answer- 
able. 

Waithman  v.  Wakefield,  1  Camp.  R.  119. 

And  if  a  husband  permits  his  wife  to  assume  a  style  and  appearance 
in  life  above  her  real  station,  he  is  liable  for  necessaries  suitable  to  such 
apparent  condition  ;  but  if  a  tradesman,  in  such  case,  neglect  to  make 
proper  inquiries,  by  which  he  might  have  ascertained  the  real  situation 
of  the  parties,  he  cannot  claim  of  the  husband  for  any  thing  beyond 
necessaries  suitable  to  their  real  condition. 

Hunt  v.  De  Blaquiere,  5  Bing.  550. 
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And  if  a  tradesman  has  notice  of  circumstances  which  rebut  any 
assent  to  the  wife's  contracting  the  debt,  he  cannot  come  upon  the  hus- 
oand  even  for  necessaries.  Thus,  where  the  tradesman  had  notice  of  the 
husband  making  the  wife  an  allowance  for  the  supply  of  herself  and 
family  with  necessaries  during  his  temporary  absence;  it  was  held,  that 
he  must  be  considered  as  trusting  the  wife  alone. 

Holt  v.  Brien,  4  Barn.  &  A.  252. 

And  where  the  goods  are  not  necessaries,  and  it  appears  from  circum- 
stances, such  as  debiting  the  wife  in  the  tradesman's  books,  her  acceptance 
of  bills,  or  giving  a  note  for  the  goods,  &c,  that  the  credit  was  given  to 
the  wife  only,  the  husband  will  not  be  liable,  although  lie  may  be  living 
with  his  wife. 

Bentley  v.  Griffin,  5  Taunt.  356;  Metcalfe  v.  Shaw,  3  Camp.  R.  22. 

And  whether  the  credit  in  such  case  be  given  to  the  wife  or  to  the 
husband,  is  a  question  of  fact  for  the  jury. 

Where  a  wife  carried  on  business  on  her  own  account  during  the 
imprisonment  of  her  husband,  and  he  returned  to  live  with  her  after  his 
discharge  ;  it  was  held,  that  he  was  liable  for  articles  furnished  in  this 
business  with  his  knowledge  after  his  return,  though  tin:  invoices  and 
receipts  were  in  the  name  of  the  wife,  and  she  was  rated  to  and  paid 
the  poor's  and  paving  rates. 

Peters  v.  Anderson,  3  Bing.  170.  0  Where  the  husband  permits  his  wife  to  act  in  any 
particular  business,  it  seems  he  is  bound  by  her  acts  and  admissions.  Fenner  v.  Lewis, 
10  Johns.  38.  But  the  wife  of  an  innkeeper  intrusted  with  the  ordinary  business  of  his 
t  Lvera  in  his  absence,  has  no  authority  to  bind  the  husband  by  a  special  contract  to  hoard 
lodgers  and  to  find  hay  and  oats  for  their  horses  at  less  than  the  usual  rates.  \Y<  lister 
v.  M'Ginnis,  5  Binn.  235.  Payment  to  the  wife,  made  buna  fide,  in  the  course  of  dealing. 
of  a  debt  due  to  the  husband  is  payment  to  him.  Spencer  v.  Tisue,  Addis.  .'>l(i;  cont. 
exec,  of  Willingham  v.  exec,  of  Simons,  1  Dessans.  272.  But  if  such  payment  be 
made  with  the  intent  to  take  the  m  magement  of  the  estate  out  of  the  hands  of  the  hus- 
band, it  will  be  invalid.    Addis.  316.  \ 

And  if  the  husband  supply  his  wife  with  necessaries,  he  is  not  liable 
for  debts  contracted  by  her  without  his  previous  authority  or  subsequent 
assent. 

Seaton  v.  Benedict,  6  Bing.  28.  [| 

An  ordinary  working  man  married  a  woman  of  the  like  condition, 

and  after  cohabitation  for  some  time,  the  husband  left  her,  and  during 

his  absence  the  wife  worked;  and  this  action  being  brought  for  her 

diet,  it  was  holden,  that  the  money  she  earned  should  go  to  keep  her. 

Salk.  118,  pi.  11.  Ruled  on  evidence.  SQu&re,  Whether  a  husband  will  be  liable 
where  the  wife  has  a  sufficient  separate  estate.   Baker  v.  Barney,  8  Johns.  72. g/ 

If  the  wife,  whilst  she  lives  separate  from  her  husband,  and  hath  a 
separate  maintenance,  buys  goods  of  tradesmen  who  know  of  the 
separation  and  maintenance,  they  cannot  sue  the  executors  of  the  hus- 
band in  Chancery  for  these  goods  ;  neither  will  equity  give  the  executors 
any  relief,  because  they  have  a  very  good  defence  at  law. 

Vern.  71.  [At  law  a  wife  cannot  make  her  husband  liable  for  money  borrowed, 
though  lent  and  applied  for  the  buying  of  necessaries.  1  Salk.  387.  But  in  equity  the 
creditor  will  be]  allowed  to  stand  in  the  place  of  the  tradesman,  and  to  have  satisfaction 
as  far  as  they  could  if  they  had  been  plaintiffs.  Preced.  in  Chan.  502;  1  P.  Wms.  482. 
Where  equity  will  decree  a  wife  a  separate  maintenance,  vide  Abr.  Eq.  68.  [There 
certainly  are  cases  where  equity  has  decreed  alimony  to  the  wife;  but  whether  the 
decrees  proceeded  upon  a  previous  divorce  in  the  Ecclesiastical  Court,  or  upon  an  agree- 
ment between  the  parties,  in  many  rases  doth  not  appear.    Lasbrook  v.  Tyler,  1  Chan. 
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R.  24;  Ashton  v.  \shton,  lb.  87;  Russell  v.  Bodwill,  lb.  99 ;  Whorewood  v  Wiiore- 
wood.  III.  1 IM  :  I  Chan.  Ca.  -250.  But  it  is  observable,  that  all  these  cases,  except  that 
of  Lasbrook  v.  Tyler,  were  during  the  times  of  the  troubles,  when  commissioners  were 
appointed,  to  whom  jurisdiction  was  expressly  given, and  whose  decrees  were  holden  to 
be  confirmed  by  the  act  for  the  confirmation  of  judicial  proceedings.  1  Chan.  R.  118. 
In  Nichols  v.  Danvers,  2  Vern.  761,  proceedings  had  been  had  against  the  husband,  as 
appears  from  the  registrar's  book,  (though  not  noticed  in  Mr.  Vernon's  report,)  in  the 
Ecclesiastical  Court,  propter  ssevitiam;  and  in  Oxenden  v.  Oxenden,  it  appears  from 
Gilbert's  report  o(  it.  that  there  had  actually  been  a  divorce  propter  ssevitiam ;  and  in 
Angier  v.  Angier,  Gilb.  Eq.  R.  172,  there  was  an  agreement.  But  in  Williams  v.  Cal- 
low, 2  Vern.  752,  the  court  certainly  does  appear  to  have  decreed  the  wife  a  separate 
maintenance  out  of  a  trust-fund,  on  account  of  the  cruelty  and  ill-behaviour  of  the  hus- 
band, though  there  was  no  evidence  of  a  divorce  or  agreement  that  the  fund  in  dispute 
should  he  so  applied.  And  in  Watkyns  v.  Watkyns,  2  Atk.  96,  the  husband  having 
quitted  the  kingdom,  Lord  Hardwicke  decreed  the  wife  the  interest  of  a  trust-fund,  till 
he  should  return  and  maintain  her  as  he  ought.  Yet  in  Head  v.  Head,  3  Atk.  547,  Lord 
Hardwicke  observes,  that  he  could  find  no  decree  to  compel  a  husband  to  pay  a  separate 
maintenance  to  his  wife,  unless  upon  an  agreement  between  them,  and  even  then 
unwillingly  ;  and  this  opinion  of  Lord  Hardwicke  appears  most  reconcilable  to  principle ; 
for  the  case  of  a  divorce  propter  ssevitiam,  may  be  considered  as  an  implied  agreement; 
and  if  there  be  an  express  or  implied  agreement,  there  seems  no  doubt  but  that  courts 
of  equity  may,  concurrently  with  the  Spiritual  Court  in  proceeding  upon  it,  decree  a 
separate  maintenance.  Wood's  Inst.  62;  Sealing  v.  Crawley,  2  Vern.  386 ;  Guth  v. 
Guth,  3  Bro.  Chan.  R.  6.  ||  But  it  seems  the  court  will  not  enforce  such  agreement  if 
made  between  the  husband  and  wife  alone.  Legard  v.  Johnson,  3  Ves.  352 ;  St.  John  v. 
St.  John,  11  Ves.  532;  Elworthy  v.  Bird,  2  Roper,  298;  though  it  is  otherwise  where 
the  husband  agrees  with  a  trustee  for  the  wife.  lb.  ||  fiSee  Goodwin  v.  Goodwin, 
4  Day,  343  ;  Nichols  v.  Palmer,  5  Day,  47.  gr  The  Spiritual  Court,  however,  would  be 
the  more  proper  jurisdiction,  if  it  acted  in  rem.  Lit.  R.  98;  2  Atk.  511.  But  if  after 
an  agreement  between  husband  and  wife  to  live  separate  they  appear  to  have  cohabited, 
equity  will  consider  the  agreement  as  thereby  waived.  Fletcher  v.  Fletcher,  Mich.  1788 ; 
||  Durant  v.  Titley,  7  Price,  577 ;  Hindley  v.  Marquis  of  Westmeath,  6  Barn.  &  C.  200 ; 
Westmeath  v.  Westmeath,  1  Dow.  P.  C.  N.  S.  519,  acc;\\  /SShelthar  v.  Gregory, 
2  Wendell,  422. p  It  is  observable,  that  if  courts  of  equity  had  an  original  and  con- 
current jurisdiction  with  the  spiritual  courts,  it  would  have  been  unnecessary  to  have 
given  the  commissioners  during  the  troubles  such  jurisdiction;  and  that  the  doubt,  in 
1  Chan.  R.  118,  could  not  have  been  raised  respecting  the  validity  of  their  decrees  after 
the  act  for  confirming  judicial  proceedings.  Besides,  even  in  the  spiritual  courts  they  do 
not  pretend  to  the  right  of  decreeing  alimony,  but  as  incidental  to  a  decree  of  divorce; 
and  a  decree  of  divorce  or  separation  was  never  suggested  to  be  within  the  jurisdiction 
of  a  court  of  equity.  Fonbl.  notes  on  Eq.  Tri.  96,  97.  And  Lord  Chancellor  Lough- 
borough is  reported  to  have  said,  that  he  took  it  to  be  established  law  that  no  court,  not 
even  the  Ecclesiastical  Court,  hath  any  original  jurisdiction  to  give  a  wife  separate 
maintenance.  It  is  always  as  incidental  to  other  matter  that  she  becomes  entitled  to  a 
separate  provision.  If  she  applies  to  the  Chancery  upon  a  supplicavit  for  security  of  the 
peace  against  her  husband,  and  it  is  necessary  that  she  should  live  apart,  as  incidental 
to  that  the  Chancellor  will  allow  her  a  separate  maintenance.  So  in  the  Ecclesiastical 
Court,  if  it  is  necessary  for  a  divorce  a  mensd  et  thoro  propter  ssevitiam.  2  Ves. 
jun.  195.] 

|jlt  is  now  settled,  that  if  a  husband,  living  separate  from  his  wife, 
whether  by  a  deed  of  separation  or  otherwise,  allows  her  an  adequate 
separate  maintenance,  and  regularly  pays  it,  he  is  not  liable  for  her 
debts:  and  the  adequacy  is  a  question  for  the  jury  under  all  the  circum- 
stances. And  it  appears  not  necessary  that  the  creditor  should  have 
notice  of  the  separate  maintenance  in  order  to  discharge  the  husband. 

Nurse  v.  Craig,  2  New  R.  148  ;  Hodgkinson  v.  Fletcher,  4  Camp.  R.  70;  Ozard  v. 
Darnford,  1  Selw.  X.  P.  261 ;  Turner  v.  Winter,  Ibid.  Sed  vide  3  Esp.  Ca.  250,  that 
:e  is  necessary.  0 Where  husband  and  wife  live  separate,  and  the  husband  professes 
to  provide  for  her,  it  is  incumbent  upon  a  party  expressly  forbidden  to  give  her  credit,  in 
order  to  render  the  husband  liable,  to  prove  that  the  husband  did  not  supply  her  with 
necessaries  suitable  to  her  condition.  Mott  v.  Comstock,  8  Wend.  511.  See  Baker  v. 
Barney,  -  Johns.  72  ;  Fenner  v.  Lewis,  10  Johns.  38.^ 
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A  pension  enjoyed  during  pleasure  from  the  crown,  by  the  wife,  has 
been  held  not  to  exempt,  the  husband  from  such  liability. 

Thompson  v.  Hervey,  4  Burr.  R.  2177;  but  see  2  Stark.  Ca.  86,  that  the  provision, 
if  adequate,  need  not  be  derived  from  the  husband.  /2See  Lockwood  v.  Thomas, 
12  Johns.  248.  $ 

Nor  will  an  absolute  transfer  by  the  husband,  to  trustees  for  the  wife, 
of  personal  property,  unless  the  husband  shows  that  the  trustees  have 
given  effect  to  the  deed  by  taking  possession. 

Barrett  v.  Booty,  8  Taunt.  348. 

Though  the  wife  be  living  separately  on  a  separate  maintenance,  if 
the  husband  promise  to  pay  a  debt  contracted  by  her  he  is  liable  for  it. 

Hornbuckle  v.  Hornbury,  2  Stark.  177. 

The  deed  of  separation,  in  order  to  be  valid,  must  provide  for  an 

immediate,  and  not  for  a  future  separation  at  the  will  of  either  party. 

St.  John  v.  St.  John,  11  Ves.  526;  and  see  Durant  v.  Titley,  7  Price,  577;  Hindley 
v.  Westmeath,  6  Barn.  &  C.  200;  Westmeath  v.  Westmeath,  1  Dow.  P.  Ca.  N.  S. 
519. 

Though  where  the  deed  made  provision  for  any  future  separation, 
that  should  take  place  with  the  approbation  of  the  trustees,  the  court 
held  it  legal  on  the  ground  of  such  approbation  being  required. 

Rodney  v.  Chambers,  2  East,  283. 

If  the  maintenance  is  covenanted  to  be  paid  to  the  wife  during  her 

life,  she  is  entitled  to  receive  it  although  she  may  commit  adultery,  and 

although  she  may  be  divorced  &  mensd  et  thoro. 

Durant  v.  Titley,  7  Price,  577 ;  Jee  v.  Thurlow,  2  Barn.  &  C.  547  ;  Hindley  v.  West- 
meath,  6  Barn.  &  C.  200  ;  Field  v.  Serres,  1  New  R.  121. 

If  the  husband  is  separated  by  a  divorce  &  mensa.  et  thoro,  he  is 
liable  for  necessaries  supplied  to  his  wife  unless  he  pay  the  alimony 
decreed. 

Hunt  v.  De  Blaquiere,  5  Bing.  550. || 

(I)  What  Acts  done  by  the  Husband  or  Wife  alone,  or  jointly  with  the  Wife,  shall  bind 
the  Wife;  and  herein  of  her  Agreement  or  Disagreement  to  such  Acts  after  the  Death 
of  her  Husband. 

The  husband,  as  head  and  governor  of  the  family,  hath  an  absolute 
power  over  the  chattels  real  and  personal  which  he  is  possessed  of  in 
right  of  his  wife,  to  dispose  of  them  as  he  thinks  proper,  and  no  act  of 
concurrence  of  her's  is  of  any  avail,  either  in  confirming  or  controlling 
such  disposition  :  but  the  real  estate  is  under  a  different  regulation,  and 
not  under  the  power  of  the  husband,  longer  than  during  the  coverture; 
and  therefore  any  disposition  of  it  made  by  him  alone  may  be  defeated  ; 
also  all  charges  laid  on  it  by  him  fall  off  with  his  death. 

Roll.  Abr.  346,  347 ;  2  Inst.  510 ;  10  Co.  42 ;  Sid.  11.  [In  equity  the  wife's  consent 
is  necessary  to  the  disposal  of  her  personal  estate;  and  she  is  personally  examined  in 
court  as  in  the  case  of  fines  levied  at  law.]  ,5  In  the  United  States  generally  a  married 
woman  may,  by  deed  executed  with  her  husband,  and  separately  acknowledged,  convey 
her  estate  so  as  to  bar  herself  and  hrr  heirs.  See  2  New  Hamp.  R.  176,  402;  5  Mass. 
Rep.  463;  7  Mass.  14,  291  ;  9  Mass.  161;  12  Mass.  525;  13Mass.472;  16.Johns.  110; 
20  Johns.  301 ;  1  Binn.  470  ;  2  Binn.  341 ;  6  Serg.  &  R.  49 ;  9  Serj.  &  R.  273 ;  3  Har. 
&  M'Hen.  430;  1  Har.  &  Johns.  751 ;  1  Pet.  105;  1  Call.  190;  lMunf.  518;  2Hayw. 
401  ;  2  Rep.  Const.  Ct.  So.  Car.  12 ;  3  Monr.  398  ;  1  Pick.  321  ;  1  Yerger,  413.  But 
the  husband  must  join  in  the  deed.  2  New  Hamp.  R.  176;  13  Mass.  Rep.  472;  3  Har. 
&  Johns.  377  ;  3  Rand.  168.  Where  husband  and  wife  execute  a  deed  of  the  wife's  land 
but  she  does  not  ihen  acknowledge  it,  and  they  afterwards  execute  another  deed  which 
Vol.  II.  -7  E 
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is  duly  acknowledged  by  the  wife  at  the  time,  and  she  afterwards  acknowledges  the  first 
deed,  the  grantee  In  the  second  deed  will  be  entitled  to  the  land.  Jackson  v.  Stevens, 
16  Johns.  110.  See  Jackson  v.  Cairns,  20  Johns.  301.  A  covenant  by  a  feme  covert 
contained  in  a  conveyance  of  real  estate  is  not  binding  upon  her,  although  the  deed  be 
duly  acknowledged  so  as  to  pass  her  estate.  Colcord  v.  Swan,  7  Mass.  Rep.  291 ; 
Whitheek  v.  Cook,  15  Johns.  483;  Jackson  v.  Vanderheyden,  17  Johns.  167;  Martin  v. 
Dwelly,  6  Wendell,  14;  Nicholson  v.  Helmesley,  3  Har.  &  M'Hen.  409.  But  see 
Nelson  v.  Harwood,  3  Call.  394,  as  to  a  covenant  for  future  assurance.  Wall  v.  Nelson, 
3  Littel,  396.  If  a  feme  covert  join  with  her  husband  in  the  conveyance  of  her  land  but 
do  noi  acknowledge  it  according  to  the  statute,  and  after  her  husband's  death  she 
acknowledged  the  deed,  this  will  give  effect  to  the  deed  from  the  time  of  the  acknow- 
ledgment, (hough  it  will  not  relate  back  to  the  time  of  the  original  execution.  Doe  v. 
Howland,  8  Cowen,  277.  See  Jourdan  v.  Jourdan,  9  Serg.  &  R.  268;  Share  v.  Ander- 
son, 7  Serg.  &  R.  43.  A  deed  by  husband  and  wife  of  the  wife's  land,  not  duly 
acknowledged  by  the  wife,  will  not  be  enforced  in  equity  against  the  heirs  of  the  wife 
by  a  decree  for  specific  performance,  although  the  purchase-money  was  paid  by  the 
grantee.  Martin  v.  Dwelly,  6  Wendell,  10.  See  Lane  v.  Patrick,  3  Murphey,  473 ; 
Ferguson  v.  Kennedy,  1  Pick.  321.  g/ 

At  common  law,  any  alienation  made  by  the  husband  of  the  wife's 
land,  whether  by  feoffment,  (a)  fine,  or  recovery,  (b)  was  a  discontinu- 
ance :  and  after  his  death  she  was  put  to  her  cut  in  vita,  to  reinstate 
herself;  but  now  by  the  statute  of  32  H.  8,  c.  28,  it  is  provided,  that  no 
fine  levied  by  the  husband  alone,  of  lands,  being  the  freehold  and  in- 
heritance of  the  wife,  shall  in  any  wise  be  or  make  a  discontinuance, 
or  be  otherivise  prejudicial  to  her  or  her  heirs  ;  but  that  the  wife  and 
her  heirs  shall  and  may  lawfully  enter  into  the  said  lands  according 
to  their  rights  and  titles  therein. 


'a' 


2  Inst.  681.  («)  If  she  neglects  to  enter  within  five  years  after  the  death  of  her  hus- 
band, and  the  fine  was  with  proclamation,  her  entry  is  taken  away,  and  her  right  for 
ever  extinguished.  For  this  vide  Co.  Lit.  326  ;  Dyer,  72,  162 ;  Plowd.  373 ;  8  Co.  72; 
2  Inst.  681 ;  9  Co.  140.  If  lands  be  given  to  husband  and  wife,  and  the  heirs  of  their 
bodies,  and  the  husband  alone  levies  a  fine  thereof,  the  wife  may  enter  after  his  death  by 
force  of  this  statute.  9  Co.  138;  2  Inst.  681 ;  Cro.  Car.  477.  (b)  That  a  recovery  suf- 
fered by  the  husband  alone  is  void,  vide  F.  N.  B.  468  ;  Booth,  185 ;  2  Inst.  343  ; 
Plowd.  57.     [The  husband  alone  may  make  a  tenant  to  the  praecipe.   Vide  supra,  (C.)] 

If  a  feme  covert  levies  a  fine  of  her  own  inheritance,  without  her 
husband,  this  shall  bind  her  and  her  heirs,  because  they  are  estopped  to 
claim  any  thing  in  the  land,  and  cannot  be  admitted  to  say  she  was 
covert  against  the  record  ;  but  the  husband  may  enter  and  defeat  it, 
either  during  the  coverture,  to  restore  him  to  the  freehold  he  held  jure 
uxoris,  or  after  her  death  to  restore  himself  to  his  tenancy  by  the 
courtesy  ;  because,  no  act  of  a  feme  covert  can  transfer  that  interest 
which  the  intermarriage  hath  vested  in  the  husband  ;  and  if  the  husband 
avoids  it  during  the  coverture,  the  wife  or  her  heirs  shall  never  after  be 
bound  by  it. 

Bro.  tit.  Fines,  33  ;  10  Co.  43  ;  Hob.  225  ;  7  Co.  8  ;  Co.  Lit.  46.  If  a  feme  covert, 
as  sole,  levies  a  fine  executory,  and  execution  is  sued  against  the  husband  and  wife,  he 
may  stop  the  execution,  because  no  act  of  hers  can  prejudice  him  ;  and  if  in  this  case 
the  husband  makes  default,  and  she  is  received,  she  may  for  the  benefit  of  her  husband 
disturb  the  execution  of  her  own  fine;  but  after  the  death  of  her  husband  she  cannot 
avoid  it.  Bro.  tit.  Fine,  79;  Co.  Reading,  9.  [An  entry  by  the  husband  into  part  only 
of  the  land,  whereof  the  wife  alone  levied  a  fine,  will  avoid  the  whole  fine.  Mayo  v. 
Combes,  1  Freem.  396.  There  is  one  instance  of  a  married  woman  being  allowed  to 
levy  a  fine  without  her  husband.  The  husband  had  sold  lands  and  covenanted  that  he 
and  his  wife  (when  of  age)  should  levy  a  fine.  When  the  wife  came  of  age  she  refused 
to  join  in  it;  but  it  was  levied  by  the  husband  alone,  who  afterwards  went  abroad. 
The  wife  afterwards  consented  to  levy  it,  but  the  husband  was  absent.  It  was  said, 
upon  motion  to  levy  it.  that  it  had  been  usual  in  such  cases  for  the  cursitor  to  make  out 
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i  praecipe  to  the  wife  as  a  feme  sole;  but  no  example  of  it  was  produced.  The  court 
would  make  no  rule  to  authenticate  such  a  fine;  but  it  was  afterwards  acknowledged  de 
bene  esse  before  the  lord  chief  justice,  then  in  court.  Moreau's  case,  2  Black.  R.  1205.] 
£  Husband  and  wife  executed  a  deed  of  wife's  lands,  but  she  did  not  then  acknowledge 
it,  and  afterwards  the  husband  and  wife  executed  another  deed  for  the  same  land,  which 
was  duly  acknowledged  by  the  wife  at  the  time;  she  subsequently  acknowledged  the 
first  deed  ;  held  that  the  land  passed  by  the  second  deed,  being  the  first  acknowledged. 
Duval  et  ux.  v.  Covenhovan,  4  Wend.  561.     See  Jackson  v.  Cairns,  20  Johns.  301.  j/ 

If  a  husband  and  wife  join  in  a  fine  to  convey  her  own  inheritance,  it 
ought  to  be  received,  if,  upon  her  (a)  examination  it  appears  to  be 
voluntary  and  free  from  constraint ;  and  if  she  be  of  full  age  the  fine 
shall  bind  her  as  if  she  had  been  sole. 

18  E.  4,  12;  Roll.  Abr.  347;  2  Roll.  Abr.  20;  2  Inst.  515;  3  Atk.  712.  (a)  Note,- 
The  books  which  say,  that  a  fine  shall  not  bind  a  woman  under  coverture,  unless  she  be 
examined,  must  not  be  construed  as  if  it  were  in  her  powTer  to  reverse  the  fine  for  want 
of  her  examination;  but  they  are  to  be  understood  in  this  sense,  that  the  judge  ought 
not  to  receive  a  fine  without  examining  her.  2  Inst.  515.  &  It  seems  that  a  feme  covert 
may  with  her  husband  make  a  binding  agreement  for  partition  of  her  lands,  without  a 
separate  acknowledgment.  Rhoad's  appeal.  3  Rawle,  420.  A  woman  is  not  bound  by 
a  confession  of  judgment  made  by  her  husband  during  coverture,  in  an  action  against 
both  for  a  devastavit  alleged  to  be  committed  during  the  coverture  by  the  husband  and 
wife  as  administrators.   Stevens  v.  Dubarry,  1  Alabama  Rep.  379.  tf 

The  examination  of  a  feme  covert  is  not  always  necessary  in  levying 
fines,  because  that  being  provided  that  she  may  not  at  the  instance  of  her 
husband  make  any  unwary  disposition  of  her  property,  it  follows,  that 
when  the  husband  and  wife  take  an  estate  by  the  fine,  and  part  with 
nothing,  the  feme  need  not  be  examined ;  but  where  she  is  to  convey  or 
pass  any  estate  or  interest,  either  by  herself  or  jointly  with  her  husband, 
there  she  ought  to  be  examined  ;  therefor,  if  A  levies  a  fine  come  ceo  to 
baron  and  feme,  and  they  render  to  the  conuzor,  the  feme  shall  be 
examined ;  so  it  is  where  she  takes  an  estate  by  the  fine,  rendering 
rent. 

2  Inst.  515;  2  Roll.  Abr.  17. 

If  husband  and  wife  levy  a  fine,  and  the  wife  is  within  age,  they  may 
join  in  a  writ  of  error  to  reverse  it  during  the  minority  of  the  wife,  not 
by  any  privilege  of  coverture,  but  because,  during  her  state  of  infancy, 
no  act  of  her's  can  be  so  obligatory  as  not  to  be  cancelled,  if  she  thinks 
it  prejudicial  to  her. 

V.  N.  B.  21  ;  Leon.  15 ;  3  Lev.  36.  &K  feme  covert,  who  was  a  minor  at  the  time 
of  the  acknowledgment  of  a  deed  conveying  her  lands,  is  not  bound  thereby,  although 
the  forms  prescribed  by  law  may  have  been  observed.  Priest  v.  Cummings,  20  Wend. 
338. 5/     But  for  this,  vide  head  of  Fines  anil  Recoveries. 

If  a  man  makes  a  jointure  on  his  wife,  either  before  or  after  marriage, 
and  they  both  join  in  a  fine,  she  is  bound  thereby  ;  and  if  the  jointure 
was  made  before  marriage,  she  is  barred  to  claim  dower  in  any  other 
lands  of  the  husband's  :  but  if  the  jointure  was  made  during  coverture, 
she  may  claim  dower  in  the  other  lands. 

Co.  Lit.  36;  Dyer,  358.     For  this  vide  tit.  Jointure. 

If  baron  and  feme  by  fine  sur  concessit  grant  land  to  J  S  for  99  years, 
and  warrant  the  said  land  to  J  S  during  the  said  term,  and  the  baron 
dies,  and  J  S  is  evicted  by  one  that  hath  a  prior  title,  he  may  thereupon 
bring  covenant  against  the  feme,  notwithstanding  she  was  covert  at  the 
time  when  the  fine  was  levied. 

2  Sand.  177  ;  Sid.  4G6,  S.  C. ;  Mod.  290  ;  2  Keb.  684,  703,  Wotton  and  Hale. 
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A  recovery,  as  well  as  a  line  by  a  feme  covert,  is  good  to  bar  herr 
because  the  praecipe  in  the  recovery  answers  the  writ  of  covenant  in  the 
fine  to  bring  her  into  court,  where  the  examination  of  the  judges 
destroys  the  presumption  of  law,  that  this  is  done  by  the  coercion  of 
her  husband,  for  then  it  is  to  be  presumed  they  would  have  refused 
her. 

10  Co.  43;  2  Roll.  Abr.  395. 

But  if  a  wife  alone,  or  with  her  husband,  bargain  and  sell  her  lands 
by  deed  indented  and  enrolled,  yet  it  shall  not  bind  her ;  for  a  wife  can- 
not be  examined  by  any  court  without  writ,  and  there  is  no  writ  allowed 
in  this  case. 

2  Inst.  673;  Hob.  225. 

If  a  feme  covert  join  with  her  husband  in  levying  a  fine  to  raise  a  sum 

of  money  by  way  of  mortgage,  this  shall  bind  her. 

But  where  the  money  shall  be  paid  out  of  the  personal  estate  of  the  husband,  vide 
Brend  v.  Brend,  1  Vern.  213.  [If  a  wife  charge  her  estate  with  payment  of  her  hus- 
band's debts,  or  apply  her  separate  estate  to  such  purpose,  and  it  do  not  appear  to  have 
been  intended  by  her  as  a  gift  to  her  husband,  equity  will  decree  the  husband's  assets  to 
be  applied  in  exoneration  of  her  estate,  or  in  repayment  of  the  money  advanced.  Earl  of 
Huntingdon  v.  Countess  of  Huntingdon,  2  Vern.  147 ;  1  Bro.  P.  C.  1,  S.  C. ;  Pocock  v. 
Lee,  2  Vern.  604;  Tate  v.  Austin,  2  Vern.  689;  1  P.  Wms.  264,  S.  C;  Bagot  v. 
Oughton,  1  P.  Wms.  347;  Evelyn  v.  Evelyn,  2  P.  Wms.  659;  Lewis  v.  Nangle,  Ambl. 
150  ;  Earl  of  Kinnoul  v.  Money,  cited  in  3  Bro.  Ch.  R.  206;  Clinton  v.  Hooper,  3  Bro. 
Ch.  R.  201 ;  Parteriche  v.  Powlet,  2  Atk.  384 ;  Lacam  v.  Mertius,  1  Ves.  313  ;  Astley 
v.  Earl  of  Tankerville,  3  Bro.  Ch.  R.  545.]  But  for  this,  vide  head  of  Mortgage. 
Where  she  shall  be  bound  to  a  specific  performance  of  her  agreements  in  equity,  vide 
tit.  Agreements,  and  2  Vern.  61. 

If  a  husband  disseise  another  to  the  use  of  his  wife,  this  does  not 
make  her  a  disseisoress,  she  having  no  will  of  her  own,  nor  will  any 
agreement  of  her's  to  the  dissei  sin  during  the  coverture  make  her  guilty 
of  the  disseisin,  for  the  same  reason  :  but  her  agreement  after  her  hus- 
band's death  will  make  her  a  disseisoress,  because  then  she  is  capable 
of  giving  her  consent,  and  that  makes  her  tenant  of  the  freehold,  and  so 
subject  to  the  remedy  of  the  disseisee. 

Roll.  Abr.  660 ;  Bro.  Disseisin,  67. 

So  if  a  man  disseise  another  to  the  use  of  a  feme  covert,  her  agree- 
ment to  it  signifies  nothing;  for  though  the  husband's  agreement  to  it 
settles  the  estate  in  the  wife,  yet  it  makes  her  no  sharer  in  the  guilt  of  the 
disseisin. 

Roll.  Abr.  660  ;  Bro.  Disseisin,  67. 

But  if  a  feme  covert  actually  enter  and  commit  a  disseisin,  either 
solely  or  together  with  her  husband,  then  she  is  a  disseisoress,  because 
she  thereby  gains  a  wrongful  possession ;  but  yet  such  actual  entry  can- 
not be  to  the  use  of  her  husband  or  a  stranger,  so  as  to  make  them  dis- 
seisors, because  though  by  such  entry  she  gains  an  estate,  yet  she  has  no 
power  of  transferring  it  to  another. 

Co.  i,it.  357  ;  Roll.  Abr.  660  ;  Bro.  Disseisin,  15,  67.     Vide  8  H.  6,  14,  cont. 

If  the  husband  seised  of  lands  in  right  of  his  wife,  make  a  lease  there- 
of for  years  by  indenture  or  deed  poll,  reserving  rent :  all  the  books 
agree  this  to  be  a  good  lease  for  the  whole  term,  unless  the  wife,  by 
some  act  after  the  husband's  death,  shows  her  dissent  thereto  ;  for  if  she 
accepts  rent  which  becomes  due  after  his  death,  the  lease  is  thereby 
become  absolute  and  unavoidable  :  the  reason  whereof  is,  that  the  wife 
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after  her  intermarriage  being  by  law  disabled  to  contract  for,  or  make 
any  disposition  of  her  own  possessions,  as  having  subjected  herself  and 
her  whole  will  to  the  will  and  power  of  her  husband ;  the  law  there- 
upon transfers  the  power  of  dealing  and  contracting  for  her  possessions, 
to  the  husband,  because  no  other  can  then  intermeddle  therewith;  and 
without  such  power  in  the  husband  they  would  be  obliged  to  keep  them 
in  their  own  manurance  or  occupation,  which  might  be  greatly  to  the 
prejudice  of  both  :  but  to  prevent  the  husband  from  abusing  such  power, 
and  lest  lie  should  make  leases  to  the  prejudice  of  the  wife's  inheritance, 
the  law  has  left  her  at  liberty  after  his  death,  either  to  affirm  and  make 
good  such  lease,  or  to  defeat  and  avoid  it,  as  she  finds  it  subservient  to 
her  own  interest:  and  this  she  may  do,  though  she  joined  in  such  lease, 
unless  made  pursuant  to  the  statute  32  H.  8,  c.  28.  (a) 

Bro.  Acceptance,  lO.Bro.  Leases,  24;  Cro.  Jac.  332;  2  Andr.  42;  Co.  Lit.  45; 
Plow.  137;  Cro.  Jac.  563;  Yelv.  1;  Cro.  Eliz.  769.  [It  hath  been  holden  that  a 
mortgage  for  years  by  husband  and  wife  of  the  wife's  inheritance,  without  any  fine 
levied,  may  be  confirmed  by  circumstances  by  the  wife  when  discovert,  although  there 
be  no  actual  re-delivery  of  the  deed.  Goodright  v.  Straphan,  Cowp.  201.  But  see 
Drybutter  v.  Bartholomew,  2  P.  Wms.  126.]  As  to  leases  made  by  husband  and  wife, 
either  at  common  law  or  by  virtue  of  32  H.  8,  vide  head  of  Leases  and  Terms  for  Years. 
£  (a)  If  the  husband  execute  a  lease  of  his  wife's  land,  and  afterwards  the  husband  and 
wife  execute  a  lease  of  the  same  land  to  another  person  which  is  acknowledged  by  the 
wife  according  to  the  statute,  she  is  thereby  precluded  from  affirming  the  first  lease,  and 
the  lessee  under  the  second  lease  cannot  be  prejudiced  by  her  acts.  Jackson  v.  Halloway, 
7  Johns.  81.     See  Duval  et  ux.  v.  Covenhoven,  4  Wend.  561.  $ 

Husband  and  wife  made  a  lease  for  years,  by  indenture,  of  the  wife's 
lands,  reserving  rent;  the  lessee  enters,  the  husband  before  any  day  of 
payment  dies,  the  wife  takes  a  second  husband,  and  he  at  the  day 
accepts  the  rent  and  dies:  it  was  holden,  that  the  wife  could  not  now 
avoid  the  lease,  for  by  her  second  marriage  she  transferred  her  pow*r 
of  avoiding  it  to  her  husband,  and  his  acceptance  of  the  rent  binds  her, 
as  her  own  act  before  such  marriage  would  have  done,  for  he  by  the 
marriage  succeeded  into  the  power  and  place  of  the  wife  ;  and  what  she 
might  have  done,  either  as  to  affirming  or  avoiding  such  lease  before 
marriage,  the  same  may  the  husband  do  after  the  marriage. 

Dyer,  159;  Roll.  Abr.  475;  Roll.  Rep.  132. 

The  husband  being  seised  of  copyhold  lands  in  right  of  his  wife  in 
fee,  makes  a  lease  thereof  for  years,  not  warranted  by  the  custom,  which 
is  a  forfeiture  of  her  estate ;  yet  this  shall  not  bind  the  wife  or  her  heirs 
after  the  husband's  death,  but  that  they  may  enter  and  avoid  the  lease, 
and  thereby  purge  the  forfeiture ;  and  the  diversity  seemeth  between 
this  act,  which  is  at  an  end  when  the  lease  is  expired  or  defeated  by  the 
entry  of  the  lord,  or  the  wife  after  the  husband's  death,  and  such  acts  as 
are  a  continuing  detriment  to  the  inheritance,  as  wilful  waste  by  the 
husband,  which  tends  to  the  destruction  of  the  manor;  so  of  nonpay- 
ment of  rent,  denial  of  suit  or  service;  for  such  forfeitures  as  these  bind 
the  inheritance  of  the  wife  after  the  husband's  death;  but  in  the  other 
case,  the  husband  cannot  forfeit  by  this  lease  more  that  he  can  grant, 
which  is  but  for  his  own  life. 

2Roll.  R.  344,  3G1,  372  ;  Cro.  Car.  7;  Cro.  Eliz.  149;  4  Co.  29.  $  A  feme  covert 
is  not  bound  by  the  acquiescence  of  her  husband  in  an  erroneous  line,  dividing  lands 
owned  by  her  from  other  lands.    Brad  Street  v.  Pratt,  17  Wend.  44.  gi' 

(j  By  the  9  G.  1.  c.  29,  it  is  provided  that  married  women  entitled  by 

E  2 
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descent  or  surrender  to  use  of  a  will,  who  have  not  been  admitted,  may 
be  admitted  tenants  of  their  copyhold  estates  either  personally  or  by 
their  guardians  or  attorneys;  and  in  case  of  neglect,  that  the  lords 
of  whom  the  lands  are  holden  may  appoint  guardians  or  attorneys  for 
the  purpose,  and  impose  and  levy  the  usual  fines,  and  receive  the  same 
out  of  the  rents  of  the  estate,  accounting  for  the  surplus  to  the  persons 
entitled,  and  no  neglect  or  refusal  to  be  admitted  or  pay  the  fines  shall 
be  a  forfeiture  of  the  copyhold. 

This  statute  only  applies  to  the  cases  of  women  entitled  by  descent  or 
surrender  to  use  of  a  will ;  and  therefore,  in  other  cases  not  within  the 
statute,  the  lord  may  seize  the  estate  until  admittance,  or  enter  for  a  for- 
feiture if  the  custom  authorize  it. 

Kensington  v.  Mansell,  13  Ves.  240;  Doe  v.  Hellier,  3  Term  R.  170. 

If  the  husband  of  a  copyholder  obtain  an  enfranchisement,  and  take 
a  feoffment  in  fee  of  the  lord  with  livery  of  seisin,  it  seems  (though  it 
has  not  been  decided)  that  the  feoffment  operates  only  as  a  release  of  the 
services,  and  leaves  the  estate  descendable  as  before. 

Doe  v.  Jackson,  1  Barn.  &  C.  448.  || 

A  woman  guardian  in  socage  marries,  and  joins  with  her  husband  by 
indenture  in  making  a  lease  for  years  of  the  ward's  lands,  yet  after  her 
husband's  death  she  may  avoid  the  same ;  for  though  the  husband 
has  absolute  power  to  dispose  of  all  chattels,  either  real  or  personal, 
whereof  he  is  possessed  in  right  of  his  wife,  and  the  wardship  of  the 
body,  and  land  in  this  case  is  but  a  chattel ;  yet  the  wife  being  possessed 
of  it  in  right  of  the  infant,  and  accountable  to  him  for  the  profits  when 
he  comes  of  age,  the  husband's  disposition  shall  not  bind  her  after  his 
death,  but  that  she  may  avoid  it  in  right  of  the  infant,  whose  guardian 
she  still  continues  to  be ;  and  her  own  joining  in  the  lease  was  not 
material,  because  she  was  then  under  eoverture. 

Plow.  203;  Co.  Lit.  351  ;  Roll.  Abr.  345.  0A  married  woman  can  do  no  act  which 
tends  to  the  destruction  of  her  trust  estate.  1  M'Cord's  Ch.  241.  A  husband  cannot 
convey  real  estate  by  deed  directly  to  his  wife.  Martin  v.  Martin,  1  Greenl.  394;  and 
see  Clark  v.  Wentworth,  6  Greenl.  259.  An  agreement  made  by  a  feme  covert  with  her 
husband  that  if  he  would  assume  a  debt  due  by  her  father  to  a  stranger,  she  would  pay 
it  from  the  avails  of  land  conveyed  to  her  by  her  father  and  mother,  was  held  not  to  be 
binding  on  her  heirs.  Watrons  v.  Chalker,  7  Conn.  Rep.  224;  Butler  v.  Buckingham, 
5  Day.  492.  A  conveyance  of  land  in  fee  by  a  married  woman,  who  is  a  native  citizen, 
executed  jointly  by  herself  and  her  husband,  an  alien,  is  valid  and  effectual  to  pass  the 
title.   Whiting  v.  Stevens,  4  Conn.  Rep.  44.  $ 

A  feme  covert  is  capable  of  purchasing ;  (a)  for  such  an  act  does  not 
make  the  property  of  the  husband  liable  to  any  disadvantage,  and  the 
husband  is  supposed  to  assent  to  this,  as  being  for  his  advantage ;  but 
the  husband  may  disagree  ;  (b)  and  it  shall  avoid  the  purchase ;  but  if 
he  neither  agrees  nor  disagrees,  the  purchase  is  good ;  for  his  conduct 
shall  be  esteemed  a  tacit  consent,  since  it  is  to  turn  to  his  advantage.(c) 
But  in  this  case,  though  the  husband  should  agree  to  the  purchase,  yet 
after  his  death  she  may  wave  it;  for  having  no  will  of  her  own  at  the 
time  of  the  purchase,  she  is  not  indispensably  bound  by  the  contract : 
therefore  if  she  does  not,  when  under  her  own  management  and  will, 
by  some  act  express  her  agreement  to  such  purchase,  her  heirs  shall  have 
the  privilege  of  departing  from  it.  (d) 

Or.  Lit.  3.  a.  [(«)  A  bond  to  her  singly  is  <rood.  Bro.  tit.  Obligation,  p.  36  ;  Testa- 
men'   et  Volunt  p.  9;3Bro\vnv.  Langford,  3  Bibb.  497.?  (6)  And   if  he   do,   he  may 
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maintain  trover  for  the  recovery  of  the  purchase-money.  Garbrand  v.  Allan,  1  Ld. 
Raym.  224.  The  like  remedy  he  may  have  for  money  lost  by  the  feme  at  cards.  Rex 
v.  Stevens,  cited  in  1  Sid.  112.  The  receipt  of  money  by  the  feme  will  be  binding  upon 
the  husband,  if  it  appear  that  she  usually  receives  and  pays  money  for  him.  Seaborne 
v.  Blackston,  2  Freem.  178;]  /S(c)  Baxter  v.  Smith,  6  Binn.  427.  (d)  See  Jackson  v. 
Carey,  16  Johns.  302.  # 

[A  wife  may,  without  her  husband,  execute  a  naked  authority,  whe- 
ther given  before  or  after  marriage.  So  where  both  an  interest  and  an 
authority  pass  to  the  wife,  if  the  authority  be  collateral  to,  and  do  not 
flow  from,  the  interest ;  because  then  the  two  are  as  unconnected  as  if 
they  were  vested  in  different  persons.  And  as  a  feme  covert  may,  with- 
out her  husband,  convey  lands  in  mere  execution  of  a  power  or 
authority,  so  may  she,  with  equal  effect,  in  performance  of  a  condition, 
where  land  is  vested  in  her  on  condition  to  convey  toothers.  It  seemeth 
doubtful,  however,  whether  she  can  convey  lands  which  she  holds  as 
trustee  without  her  husband  joining  in  the  conveyance. 

Co.  Lit.  112  a,  note  6;  Peacock  v.  Monk,  2  Ves.  191;  ||  Downes  v.  Timperon, 
4  Russ.  33 1 ;  ||  Gibbons  v.  Moulto,  Rep.  temp.  Finch,  346;  Sir  W.  Jones,  137.  Vide 
note  6,  Co.  Lit.  112  a;  Fonbl.  Notes  on  Eq.  Tr.  85;  /2Ela  v.  Card,  2  New  Hamp.  R. 
176;  Tyree  v.  Williams,  3  Bibb,  368;  4  Bibb,  430.  j/  ||  Where  husband  and  wife  have 
a  joint  power  to  appoint  the  wife's  estate  by  formal  deed,  and  they  agree  to  sell  it,  the 
agreement  is  not  binding  on  the  woman.    Martin  v.  Mitchell,  2  Jac.  &  W.  425.  [| 

If  a  note  be  made  payable  to  a  feme  sole  or  order,  and  she  afterwards 

marry,  she  cannot,  during  the  coverture,  endorse  it. 

Connor  v.  Martin,  3  Wils.  5;]  /2  Connor  v.  Martin,  Str.  516  ;  M'Neilagev.  Holloway, 
1  B.  &  A.  218.  But  if  the  husband  permit  his  wife  to  transact  business  for  him.  or  if  he 
has  recognised  endorsements  made  by  her,  it  will  be  presumed  that  she  acted  as  his 
agent,  and  had  his  authority  to  endorse.  Coates  v.  Davis,  1  Campb.  485 ;  Miller  v. 
Delamatcr,  12  Wend.  433.  See  Church  v.  Landers,  10  Wend.  79;  Hopkins  v.  Molli- 
neaux,  4  Wend.  465 ;  Dacy  v.  The  Chemical  Bank,  2  Hall,  550.  tf 

||  But   the   husband    may  sue  alone  on  such   bill  without   its   being 

endorsed ;  for  by  the  marriage  it  is  absolutely  vested  in  the  husband. 

M'Neilagev.  Holloway,  1  Barn.  &  A.  218;  and  see  Philliskirk  v.  Plnckwell,  2Maule 
&  S.  393. 

If  a  note  is  given  to  a  married  woman  carrying  on  trade  as  a  feme 
sole  with  her  husband's  assent,  in  order  to  endorse  it  to  die  plaintiff,  one 
of  her  creditors,  yet  the  property  in  the  note  vests  in  the  husband  by  the 
delivery  to  the  wife,  and  no  interest  passes  to  the  plaintiff  by  her 
endorsement.  If  she  endorsed  it  in  her  husband's  name,  quxre,  whe- 
ther the  jury  might  presume  an  authority  from  her  husband  for  that 
purpose  ? 

Barlow  v.  Bishop,  1  East  R.  432. 

If  after  the  endorsement,  the  maker  promise  the  endorsee  to  pay  it, 
the  maker  cannot  resist  payment  on  the  ground  of  the  wife's  want  of 
authority. 

Cotes  v.  Davis,  1  Camp.  484. 

Where  the  husband  had  taken  a  bond  conditioned  to  pay  an  annuity 
to  the  wife,  it  was  held  that  the  wife  without  the  assent  of  the  husband 
could  not  discharge  the  obligor  from  certain  payments  of  the  annuity,  in 
consideration  of  his  discharging  certain  debts  due  from  the  husband  to 
the  obligor. 

Brown  v.  Benson,  3  East  R.  331. 

If  the  wife  without  authority  from  her  husband  contract  with  a  ser- 
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vant  by  deed,  the  servant  cannot  sue  the  husband  on  the  covenant,  since 
the  wife  made  it  without  authority  ;  but  the  servant  may  sue  in  indebi- 
tatus assumpsit  for  the  work  and  labour  done. 

White  v.  Cuyler,  6  Terra  R.  176;  and  see  Clifford  v.  Burton,  1  Bing.  R.  199.  || 

[The  bond  of  a  feme  covert  is  void  ;  and  so  is  her  appointment  of  an 
attorney  ;  for  she  is  incapable  of  executing  a  deed. 

2  Wils.  3;  2Saund.  213;  |j  Oulds  v.  Sansom,  3  Taunt.  261.  ||  But  if  a  woman  seal 
a  bond  in  the  presence  of  her  husband,  and  he  stand  by,  and  do  not  gainsay,  it  shall  bind 
him.     Cited  per  Master  of  the  Rolls,  as  adjudged  in  the  time  of  H.  8.   2Freem.  218.] 

\-  to  the  will  of  a  feme  covert,  see  tit.  Wills  and  Testaments,  (B.)||  @A  feme  covert 
cannot  bind  herself  by  an  executory  contract  to  convey  her  own  lands,  even  though  her 
husband  join  with  her  in  the  obligation.  Ex  parte  Thomas,  3  Greenl.  50.  A  wife 
may  convey  land  to  her  husband  by  first  aliening  with  her  husband  to  a  stranger,  who 
may  alien  to  the  husband.   M'Cartee  v.  Orphan  Asylum  Society,  9  Cowen,  437. # 

(K)  Where  the  Husband  and  Wife  must  join  in  bringing  Actions. 

In  those  cases  where  the  debt  or  cause  of  action  will  survive  to  the 
wife,  the  husband  and  wife  are  regularly  to  join  in  the  action ;  as  in 
recovering  debts  due  to  the  wife  before  marriage,  in  actions  relating  to 
her  freehold  or  inheritance,  or  injuries  done  to  the  person  of  the  wife. 

Roll.  Abr.  347;  Moor,  432.  ^When  the  cause  of  action  accrued  to  the  wife  before 
marriage,  the  husband  cannot  recover  in  an  action  in  his  own  name  without  joining  his 
wife.  Morse  v.  Earl  et  al.,  13  Wend.  271.  And  the  husband  cannot  be  sued  alone  for 
the  debt  of  his  wife  contracted  before  marriage.  Angel  v.  Felton,  8  Johns.  149.  g/  That 
a  feme  covert  can  in  no  case  sue  without  her  husband,  vide  letter  (M;)  /2Band  v.  Bald- 
win, Coxe,  21G.  The  husband  of  a  feme  covert,  guardian  in  socage,  must  join  in  actions 
by  her.   Byrne  v.  Van  Hoesen,  5  Johns.  Rep.  66.  g/ 

||  And  as  it  is  necessary  for  the  wife  to  join  her  husband  in  an  action 

for  a  debt  due  to  her  before  marriage,  so  also  the  husband  alone  cannot 

be  petitioning  creditor  under  a  commission  of  bankrupt  in  respect  of  a 

debt  partly  due  to  his  wife  dam  sola,  and  partly  to  himself  since  the 

marriage. 

Rumsey  v.  George,  1  Maule  &  S.  176;  but  see  Ex  parte  Barber,  1  Glyn  &  J.  1. 
Where  husband  and  wife  sued  for  money  lent  by  the  wife  before  marriage,  and  she  died 
pending  the  suit,  it  was  held  the  suit  abated.  Checchi  v.  Powell,  6  Barn.  &  C.  253; 
•Archer  v.  Colly,  4  Hen.  &  Munf.  410.  If  the  husband  die  pending  a  suit  for  the 
recovery  of  personal  property  in  her  right,  the  action  survives  to  her,  and  on  her  death  it 
cannot  be  revived  by  his  administrator.  Vaughan  v.  Wilson,  lb.  452 ;  Crozier  v.  Bryant, 
4  Bibb,  174.     See  Trimble  v.  Stipe,  5  Monr.  264.  g/ 

If  the  wife  is  joined,  her  interest  must  appear  on  the  face  of  the 

declaration,  or  it  will  be  bad. 

Serres  v.  Dodd,  2  New  R.  409;  £2B1.  Rep.  1236;  1  H.  Bl.  106;  Staley  v.  Barhite, 
2  Caines's  R.  221. g/ 

If  in  replevin  a  joint  demise  is  stated  by  the  husband  seised  in  right 
of  his  wife,  and  his  wife,  it  is  disproved  by  evidence  of  a  receipt  for  rent 
given  by  the  husband  alone. 

Parry  v.  Hindle,  2  Taunt.  R.  180.  J) 
;     If  a  feme  sole  hath  a  rent-charge,  and  rent  is  arrear,  and  she  marries, 
and  the  baron  distrains  for  this  rent,  and  thereupon  a  rescous  is  made, 
this  is  a  tort  to  the  baron  himself,  and  he  may  have  an  action  alone,  (a) 

Cro.  Eliz.  459 ;  Owen,  82,  S.  P. ;  Moor,  584,  S.  C.  («)  Or  may  join  his  wife  there- 
in, because  it  arises  upon  a  duty  due  unto  her  before  coverture.    Cro.  Eliz.  459,  per 


cur. 


So  if  a  feme  sole  hath  right  to  have  common  for  life,  and  she  takes 
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husband,  and  he  is  hindered  in  taking  the  common,  he  may  have  ar 

action  alone  without  his  wife,  (a)  it  being  only  to  recover  damages. 

2  Bulst.  14,  adjudged,  (a)  The  baron  seised  of  a  house  for  life;  and,  in  the  right  of 
.•is  feme,  leased  for  years  to  the  defendant,  who  burnt  the  house,  and  the  baron  alone 
brought  an  action  for  this;  and  whether  it  lay  dubitatur ;  because  the  damage  was  done 
to  the  estate  of  the  feme;  and  if  she  dies,  the  baron  is  not  chargeable  over  in  waste,  in 
regard  of  which  only  an  action  lies;  because  it  was  the  folly  of  the  plaintiff  that  he 

made  no  special  provision  against  waste.    Cro.  Eliz.  461. If  A  demises  a  house  to  B 

for  years,  and  B  covenants  to  repair  the  said  house  during  the  term,  and  after  A  grants 
the  reversion  to  baron  and  feme,  &c. ;  the  baron  may  have  an  action  alone  upon  this 
covenant;  for  therein  damages  only  are  to  be  recovered.  Cro.  Jac.  319,  adjudged. 
3  Bulstr.  163;  Roll.  Rep.  359,  S.  C.  adjudged. 

But  if  baron  and  feme  are  disseised  of  the  land  of  the  feme,  they 
must  join  in  an  action  for  the  recovery  of  this  land. 

Bulstr.  21.  They  must  join  in  detinue  for  charters  concerning  the  wife's  inheritance. 
38  H.  6,  4  ;  Roll.  Abr.  3  17.  So  in  trover  for  a  deed  by  which  a  rent-charge  was  granted 
to  her  clum  sola,  though  it  came  to  the  hands  of  the  defendant  after  coverture.  Noy,  70. 
For  rent  due  to  her  before  coverture  as  tenant  in  dower.  Roll.  Abr.  3 IS,  348.  Vide 
Bulstr.  135,  136;  Cro.  Jac.  283,  and  qusere  if  since  32  H.  8,  c.  37,  there  is  any  differ- 
ence where  the  avowry  is  made  for  rent  due  before,  and  where  after  marriage. Whe- 
ther the  husband  alone  may  bring  a  quare  impedil,  vide  Co.  Lit. 351  a;  Owen,  82;  Lit. 
13,  357;  VVinch.  73;  2  Bulstr.  14;  Jenk.  2,  3  ;  Bulstr.  110.  /2A  husband  may  file  a 
bill  in  chancery  in  the  name  of  himself  and  an  infant  wife  to  obtain  a  partition  of  her 
land.  Sears  v.  Hyer,  I  Paige,  483.  On  an  agreement  for  the  purchase  of  the  wife's 
land  an  action  may  be  brought  to  recover  the  purchase-money  in  the  name  of  the  hus- 
band and  wife,  although  there  should  be  an  express  promise  to  pay  the  husband.  Higdon 
v.  Thomas,  1  Har.  &  Gill.  139.  But  the  wife  cannot  be  joined  in  an  action  to  recover 
the  price  of  personal  property  sold,  which  belonged  to  her  before  the  coverture.     Ibid.  9j 

If  the  baron  be  possessed  of  a  rectory  for  years,  in  right  of  his  feme, 
he  and  his  feme  may  join  in  an  action  upon  the  2  &  3E.  6,c.  13,  for  not 
setting  forth  tithes ;  for  the  possession  of  the  baron  is  in  the  right  of  the 
feme,  and  the  action  is  given  by  the  statute  to  the  proprietor. 

Cro.  Eliz.  608;  13  Co.  47,  S.  C. ;  Moor,  912,  S.  C. ;  2  Inst.  650,  S.  C.  cited.  2  Mod. 
270,  S.  C.  cited.  Jenk.  Rep.  273,  S.  C.  said  to  be  adjudged  that  the  baron  might  have 

the  action  alone.    Vide  1  Brownl.  9;   1  Jones,  325. If  a  stranger  cuts  trees  upon  the 

land  of  the  feme,  they  may  join.    15  E.  4,  9,  b;  Cro.  Car.  4377. So  they  may  join 

in  trespass  quare  clausumfregit.     But  Lit.  Rep.  285,  cont. 

If  a  feme  sole  is  possessed  for  years  of  a  close,  to  which  time  out  of 
mind  there  hath  been  a  way  through  the  close  of  J  S  next  adjoining,  and 
j  S  erects  a  building  ex  transversa  vise  prasdicL,  so  that  she  cannot  use 
the  said  way,  and  after  she  marries,  the  baron  and  feme  may  join  in  an 
action  for  the  stoppage  during  the  coverture,  declaring  that  after  the 
said  marriage  they  could  not  use  the  said  way,  &c,  (b)  because  the 
wrong  was  done  to  the  feme,  and  the  baron  had  the  close  in  her  right,  (c) 

Bulstr.  110;  2  Vent.  197;  Cro.  Car.  419,  adjudged.  2  Mod.  217,  S.  C.  cited,  arguendo, 
as  if  adjudged  that  she  must  join.  Jones,  367,  S.  C.  but  S.  P.  does  not  appear,  (b)  For 
enclosing  twenty  acres  of  waste,  in  which  the  feme  had  common,  ita  quod  they  could  not, 
as  before,  take  the  profits  with  their  cattle,  &c. ;  and  because  a  feme  covert  cannot  have 
cattle,  Lit.  Rep.  284,  285,  the  court  inclined  for  the  defendant;  but  it  does  not  appear 
what  judgment  was  given,     (c)  So  in  an  action  for  not  grinding  at  the  wife's  mill. 

Hob.  189. -So  where  the  feme  had  right  to  all  the  lop  of  certain  trees  during  life, 

and  the  owner  cut  them  down.  Cro.  Car.  437,  adjudged.  Jones,  376.  In  which  last 
book  it  is  said  the  exception  was,  that  the  action  was  brought  by  the  baron  alone,  and 
yet  adjudged  for  him. 

If  A  declares  that  he  was  seised,  in  right  of  his  wife,  of  a  messuage, 
bakehouse,  &c,  and  that  the  defendant  erected  two  houses  of  office  so 
near  the  said  bakehouse  that  the  walls  thereof  became  foundrous,  and 
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the  air  so  unwholesome  that  he  lost  his  custom,  &c. ;  the  action  lies  for 
the  husband  alone. 

2  Mod.  269,  Frosdick  and  Sterling  adjudged;  and  that  the  cases  Cro.  Car.  419; 
Jones.  367  ;  Lit.  Hep.  "2S4 ;  Hob.  169,  warrant  no  more  than  that  the  wife  may  be  joined, 
not  thai  of  necessity  she  must. 

If  A  leases  to  B  for  years,  rendering  rent,  and  after  grants  his  rever- 
sion to  baron  and  feme,  and  B  attorns,  and  then  rent  is  arrear,  and  the 
term  expires,  the  baron  may  bring  an  action  alone  for  this  rent,  because 
this  action  is  grounded  upon  the  duty,  and  not  upon  the  nature  of  their 
estate  ;  and  the  money  must  come  to  the  baron  ;  and  there  is  no  differ- 
ence where  the  baron  and  feme  are  joint  lessors,  (a)  and  where  joint- 
purchasers,  (b) 

2  Bulstr.  233;  Roll.  R.  52,  S.  C.  adjudged,  (a)  And  then  it  was  never  questioned 
but  the  baron  might  bring  the  action  alone;  but  when  brought  by  both,  it  hath  been 
doubted.  Bulstr.  21.  per  Yelv. ;  et  vide  Lit.  Rep.  13  ;  Palm.  207.  [They  may  join, 
or  not,  at  their  election.  Aleberry  v.  Walby,  1  Stra.  229;  Beaver  v.  Lane,  2  Mod. 
217.]  (6)  But  in  that  case,  2  Bulstr.  234,  per  Dod.  he  must  bring  the  action  generally, 
and  not  show  himself  to  be  assignee;  but  yet  Roll.  Rep.  52,  it  appears,  the  action  was 
so  brought ;  and  yet  held,  per  cur.  to  be  only  surplusage. 

|!  But  if  the  husband  and  wife  grant  a  lease  of  the  wife's  lands  under 
seal,  and  the  lessee  covenant  with  the  husband  and  wife,  and  the  heirs 
and  assigns  of  the  wife,  to  pay  the  rent,  the  husband  cannot,  after  the 
death  of  the  wife,  sue  for  the  rent  on  the  covenant;  for, after  the  wife's 
death,  the  rent  belongs  to  her  heirs. 
Hill  v.  Saunders,  2  Bing.  R.  112.  [| 

But  if  A  conveys  lands  to  B  in  fee,  and  covenants  with  him,  his  heirs 

and  assigns,  to  make  further  assurance,  and  these  lands  are  assigned  to 

J  S  and  his  wife,  and  the  heirs  of  J  S,  they  must  both  join  in  an  action 

on  the  covenant  for  further  assurance. 

Roll.  Abr.  348  ;  Cro.  Car.  503,  505 ;  Jones,  406,  407;  S.  C.  adjudged,  vide  3  Bulstr. 
164;  Roll.  R.  300;  Cro.  Jac.  319. 

But  if  a  bond  is  made  to  a  feme  covert  during  coverture,  conditioned 
to  pay  money  to  the  feme,  the  baron  alone  may  bring  an  action  upon 
this  bond,  (c) 

3  Lev.  403,  adjudged  upon  a  demurrer  to  the  declaration;  and  a  case  was  cited  by 
Powel,  where  upon  b.  judgment  obtained  by  baron  and  feme,  the  baron  only  sued  a  scire 
facias  for  the  damages  and  costs,  and  had  judgment.  /£The  wife  cannot  be  joined 
upon  a  mere  personal  contract  arising  during  coverture.  Jackson  v.  Vanderheyden, 
17  Johns.  271.9'  (c)  If  a  bond  be  entered  into  to  baron  and  feme,  the  baron  may  sue  it 
alone,  and  thereby  he  shows  his  dissent  to  his  wile's  taking  any  thing  by  it;  2  Mod. 
217.  [1  Stra.  229;  though  it  be  entered  into  to  the  wife  as  administratrix.  Ankerstein 
v.  Clarke,  4  Term  R.  616.]  /2  Steward  v.  Chance,  2  Penington,  827;  Rogers  v.  Krebs, 
6  Har.  &  Johns.  37.  But  if  a  bond  be  given  to  husband  and  wife,  conditioned  for  their 
maintenance  during  their  joint  and  several  lives,  the  husband  and  wife  may  join  in  a 
suit  upon  it.  Schoonmaker  v.  Elmendort,  10  Johns.  49.  And  if  after  judgment  in  such 
action  the  husband  die  and  then  the  wife  die,  her  executors  may  maintain  a  scire  facias 
on  the  judgment.     Ibid.  5/ 

If  A,  in  consideration  that  B,a  feme  covert,  will  cure  a  certain  wound, 
assumes  and  promises  to  B  to  pay  unto  her  10/.;  if  B  does  cure  it  ac- 
cordingly, she  may  join  with  her  husband  in  an  assumpsit  for  this  mo- 
ney, (d)  for  this  promise  arising  upon  a  matter  of  skill  and  performance 
of  the  wife,  she  is  the  cause  of  the  action ;  and  such  an  action  will 
survive  to  the  wife. 

Cro  Jae  77,  205,  adjudged,  and  affirmed  in  Cam.  Scacc.  Sid.  25,  S.  C.  cited  to  be 
adjudged  that  they  ought  to  join.     2  Sid.  128,  like  point ;  and  per  Glyn,  C.  J.,  it  may 
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be  in  the  name  of  both,  or  of  the  husband  alone,  (d)  But  whatever  the  consideration  be, 
where  there  is  an  express  promise  made  to  the  wife,  she  may  join.  Cro.  Eliz.  61.  But 
without  an  express  promise,  the  action  does  not  lie ;  for  the  fruit  and  labour  of  the  wife 
belongs  to  the  husband,  for  which  he  only  shall  bring  the  action.  Salk.  114;  4  Mod. 
156  ;°S.  C.  and  S.  P.  Carth.  251;  All.  3,  6;  Stile,  9,  298;  /3  Higdon  v.  Thomas, 
1  Har.  &  GUI,  153. 5/ 

||  And  the  wife  may  join  with  the  husband  in  an  action  on  a  promis- 
sory note  made  to  her  during  the  coverture. 

Philliskirk  v.  Pluckwell,  2  Maule  &  S.  393;  and  see  1  H.  Black.  108;  /3  Lewis  v. 
Martin,  1  Day,  263;  2  Conn.  Rep.  565;  but  see  Jackson  v.  Vanderheyden,  17 
Johns.  271.5/ 

Where  a  wife  sued  jointly  with  her  husband  for  a  debt  due  to  them 
as  partners  trading  together  in  Spain,  no  evidence  being  given,  that  by 
the  law  of  Spain  the  wife  could  be  a  partner  with  her  husband,  they 
were  nonsuited.  Quaere,  If  such  evidence  had  been  given,  whether  they 
could  have  sued  jointly  in  England  ? 

Cosio  v.  De  Bernales,  Ry.  &  Moo.  C.  102 ;  and  see  1  Stra.  612 ;  ||  ^See  also  Dougherty 
v.  Snyder,  15  Serg.  &  R.  84.  # 

If  A,  in  consideration  that  baron  and  feme  had  intermarried  at  his 
request,  assumes  and  promises  to  them  to  pay  unto  the  feme  S/.  per  an- 
num during  the  coverture,  &c. ;  notwithstanding  the  whole  benefit 
redounds  to  the  husband,  yet  in  an  action  thereupon  they  may  join,  [a) 
a  fortiori,  because  it  is  an  executory  promise,  and  hath  continuance, 
and  is  not  to  be  done  unicd  vice  only. 

(a)  Or  the  baron  may  bring  the  action  alone.  All.  36.  \_Qu.  If  this  be  not  the  pro- 
per mode  1     Stile,  297.] 

It  seems  clearly  agreed,  that  for  debts  due  to  the  wife,  (b)  and  all 
causes  of  action  before  coverture,  the  husband  must  join  in  the  action. 

Roll.  Abr.  347;  Mo.  422.  S.  P.  laid  down  as  a  rule.  Owen,  82;  Lit.  Rep.  13; 
Keb.  440;  3  Term  R.  631.  The  husband  alone  cannot  bring  an  indehitat.  assump- 
sit, or  an  insimul  comput asset,  for  a  debt  due  to  the  wife  herself  before  coverture,  much 
less  when  it  is  due  to  her  as  executrix  or  administratrix.  Sid.  229 ;  2  Keb.  89.  (/;)  In 
consideration  that  A  will  marry  his  daughter,  B  assumes  to  give  her  as  much  as  he 
gives  any  other  of  his  daughters,  &c. ;  and  because  this  promise  was  made  before  mar- 
riage, whether  the  baron  and  feme  must  not  join  in  an  action  thereupon,  dubitatur. 
Sid.  25.  ,S  An  action  to  recover  a  legacy  given  to  the  separate  use  of  a  wife,  must  be 
in  the  name  of  the  husband  and  wife;  but  it  may  be  entered  for  the  use  of  the  wife, 
and  the  husband  can  neither  release  nor  discontinue  the  suit.  Perry  v.  Boileau,  10  Serg. 
&  R.  208.  See  Hammick  v.  Bronson,  5  Day,  290.  If  a  feme  sole  plaintiff  marries 
after  a  report  of  referees  in  her  favour,  the  husband  must  be  a  party  by  scire  facias 
to  the  judgment.  Johnson  v.  Parmely,  17  Johns.  271.  See  Sheble  v.  Cummin, 
1  Browne,  253.0 

||  But  the  husband  may  sue  alone  on  a  bill  payable  to  the  wife  before 
marriage,  and  not  endorsed  by  her ;  for  the  marriage  absolutely  vests 
the  bill  in  the  husband. 
M'Neilage  v.  Holloway,  1  Barn.  &  A.  218.  || 

In  an  action  upon  a  trover  before  marriage  and  a  conversion  after, 
the  baron  and  feme  ought  to  join  ;  for  this  action,  as  a  trespass,  disaf- 
firms the  property ;  but  the  baron  alone  ought  to  bring  a  replevin,  deti- 
nue, &c. ;  (c)  for  these  actions  admit  and  affirm  a  property  in  the  feme  at 
the  time  of  the  marriage,  which  by  consecmence  must  have  vested  in  the 
baron. 

Sid.  172 ;  Keb.  641 ;  S.  C.  Vent.  261 ;  2  Le.  107,  S.  P. ;  and  that  he  may  join  the 
wife  at  his  election.  [But  see  3  Term  R.  631,  in  confirmation  of  the  position  in  the 
text,     (c)  Vide  Ca.  temp.  Hardw.  119.]     fi  Spiers  v.  Alexander,  1  Ruffin,  67  ;  Walker 


GO  BARON   AND  FEME. 

(K)  Where  the  Husband  and  Wife  must  join  in  Actions. 

v.  Mebane,  1  Murphey,  11  ;  Armstrong  v.  Simonton,  2  Murphey,  351  ;  Fightmaster  'v 
Beasley,  1  J.J.  Marshal,  606.# 

But  if  A  declares  that  the  defendant,  being  indebted  to  him  and  his 
wife  as  executrix  to  one  J  S,  in  consideration  that  A  would  forbear  to 
sue  him  for  throe  months,  assumed,  &.c,  and  avers  that  he  forbore,  and 
that  his  wife  is  still  alive,  the  action  is  well  maintainable  by  the  husband 
alone,  for  this  is  on  a  new  contract,  to  which  the  wife  is  a  stranger. 

Carth.  462;  Ward  and  Ellard  adjudged.  Salk.  117,  pi.  8;  Ld.  Raym.  368,  S.  C. 
adjudged  :  Velv.  84;  Cro.  Jac.  110,  S.  P.  adjudged.  Whether  such  a  recovery  will 
be  direct  assets,  or  a  devastavit  for  so  much,  vide  head  of  Executors  and  Administrators. 

For  a  battery  or  other  personal  tort  done  to  the  wife,  they  must 
join ;  (a)  and  if  the  wife  dies,  the  action  dies  with  her. 

Roll.  R.  3G0 ;  Lit.  R.  285;  Brownl.  205;  Noy,  18  ;  ||  Hopper  v.  Reeve,  1  Moo.  R. 
407 ;  >|  {Donaldson  v.  Maginnes,  4  Yeates,  127.  ^  Not  for  personal  or  other  wrongs 
done  to  them  both,  unless  where  they  have  a  joint  interest,  and  they  have  wrong  in 
respect  thereof.  March,  47;  Cro.  Car.  553;  Jones,  440;  Cro.  Jac.  355;  Roll.  Rep. 
in-;  2  Mod.  66;  8  Mod.  200,  341  ;  Vent.  328;  2  Vent.  29 ;  Hardw.  166;  Stile,  128; 
Cro.  Car.  175;  Lev.  3;  2  Lev.  20;  [1  Wils.  224;  2  Stra.  726.  /SWhen  the  injury  is 
committed  before  the  coverture,  to  the  person,  personal  or  real  property  of  the  wife,  she 
must  join,  because  the  action  would  survive  to  her.  3  T.  R.  627.  When  the  injury  is 
committed  to  her  person  or  character,  the  husband  and  wife  must  join,  unless  he  has 
received  special  damages,  in  which  case  he  may  sue  alone.  1  Lev.  140;  1  Salk.  119.j/ 
In  equity,  the  husband  cannot  file  a  bill  for  a  chose  in  action  in  right  of  the  wife,  without 
making  her  a  part)-;  if  he  do,  and  it  be  dismissed,  it  will  not  conclude  the  wife;  and 
if  he  die  before  judgment  or  decree,  she  cannot  revive  the  suit.  Clearke  v.  Lord  Angier, 
2  Freem.  160.]  (a)  And  the  judgment  must  be,  that  the  baron  and  feme  shall  recover, 
notwithstanding  the  baron  only  is  to  have  the  damages.  Godb.  369.  £The  effect  of 
joining  the  wife  is,  that  if  the  husband  die  while  the  action  is  pending,  or  after  judg- 
ment, and  before  it  is  satisfied,  the  interest  in  the  cause  of  action  will  survive  to  the 
wife,  and  not  to  the  executors  of  the  husband.  Co.  Litt.  351,  note  (1;;  Cro.  Jac.  77. 
205;  2  Bl.  R.  1236.g/ 

But  the  baron  may  bring  an  action  alone  for  the  battery,  (b)  carrying 
away  and  detaining  of  his  wife, per  quod,  solamen  et  consort hii7i  of  his 
said  wife  amisit,  because  the  action  is  founded  upon  the  special  damage 
done  to  himself,  and  will  be  no  bar  to  another  action  brought  by  baron 
and  feme,  or  by  the  feme  after  the  death  of  the  baron,  for  the  same 
battery. 

Cro.  Car.  89,  90,  adjudged,  and  affirmed  in  Cam.  Scacc;  Cro.  Jac.  538,  S.  P.  ad- 
judged; 2  Roll.  Abr.  556;  Jones,  440:  Lit.  Rep.  339  ;  2  Roll.  R.  51,  S.  P.  adjudged, 
(i)  Where  an  action  is  brought  for  words  spoken  of,  or  other  tort  done  to  the  wife,  and 
founded  upon  the  special  damage  of  the  husband,  she  must  not  join.  Sid.  346 ;  Lev. 
140;  Keb.  Rep.  791,  pi.  47;  2  Keb.  R.  387,  pi.  63. 

In  trespass  by  baron  and  feme,  they  declared  for  a  battery  of  the  feme, 
et  quod  the  defendant  alia  enormia  eis  intulit  ;  and  though  objected, 
the  feme  cannot  join  for  a  wrong  done  to  the  baron,  yet  because  the 
alia  enormia,  kc,  was  but  form,  and  only  in  aggravation  of  damages, 
and  altered  not  the  substance  of  the  declaration,  it  was  adjudged  for 
the  plaintiffs. 

Cro.  Jac.  664.  Adjudged  after  verdict,  and  affirmed  in  error.  Vide  Stile,  236  ;  Sid. 
225;  Stile,  202  ;  £  Monroe  v.  Maples,  1  Root,  422.  5/ 

So  in  trespass  and  false  imprisonment  by  baron  and  feme,  per  quod 
negotia  domestica  of  the  husband  remanseruni  infecta  ad  grave  dam- 
num ipsorum  ;  and  it  was  objected,  that  this  being  laid  as  a  special 
damage  to  the  husband,  the  action  ought  to  have  been  brought  by  him 
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alone  ;  but  adjudged  for  the  plaintiffs  after  verdict,  being  only  matter  in 
aggravation  of  damages. 

Salk.  119,  pi.  12;  Russel  and  Come.  [6  Mod.  127;  S.  C.  2  Ld.  Raym.  1031: 
Andr.  245,  and  2  Stra.  1094;  S.  C.  cited  11  Mod.  264.] 

(a)  In  trespass  (b)  by  baron  and  feme  for  beating  the  feme,  (c)  they 
may  declare  that  it  was  ad  damnum  ipsorum,  notwithstanding  a  feme 
covert  can  have  no  damages,  for  this  action  will  survive. 

(a)  Sid.  387,  adjudged  ;  and  said  per  cur.  it  could  not  be  otherwise.  2  Keb.  431,  S. 
C. ;  Palm.  339;  3  Mod.  120.  So  in  debt  upon  a  bond  made  to  the  feme  dum  sola; 
for  the  nonpayment  to  her  dum  sola  was  to  her  damage,  as  the  nonpayment  since  is  to 
the  damage  of  the  baron.  Stile,  134,  adjudged  ;  and  said  it  is  the  usual  way  of  de- 
claring in  such  case.  (6)  So  for  words  spoken  of  the  feme.  March,  212.  (c)  Vide 
Cro.  Jac.  473,  644;  Stile,  155;  2  Keb.  387. 

But  if  in  trover  by  baron  and  feme,  they  declare  quod  cum  posses- 
sionat.fuerunt,  fyc,  and  that  the  defendant  converted,  ad  damnum 
ipsorum,  this  is  naught  after  verdict ;  for  the  possession  of  the  wife  is 
the  possession  of  her  husband,  and  so  is  the  property ;  so  that  the  con- 
version cannot  be  to  the  damage  of  the  wife,  but  of  the  husband  only. 

Salk.  114,  pi.  1.     /SHegdon  v.  Thomas,  1  Har.  &  Gill,  153. $ 

[Although  an  action  cannot,  regularly,  be  brought  by  or  against  a 
feme  covert,  yet  the  objection  to  it  by  the  parties  to  the  suit,  it  hath  in 
some  cases  been  laid  down,  can  be  taken  only  in  abatement :  (d)  there- 
fore the  feme,  (e)  after  she  has  been  treated  by  a  plaintiff  as  a  feme 
sole,  may  have  process  of  execution  for  the  costs  in  her  own  name,  as 
sole,  for  the  plaintiff  is  concluded  from  denying  it.  And  husband  and 
wife,  (g)  who  have  improperly  joined  in  an  action,  are  not  at  liberty 
after  verdict  for  the  defendant,  to  object  to  such  impropriety,  in  order  to 
discharge  themselves  of  costs.] 

Milner  v.  Milner,  3  Term  R.  627.  (tf)  But  see  Candell  v.  Shaw,  4  Term  R.  361, 
and  Read  v.  Jewson,  there  cited,  where  the  objection  was  made  by  the  defendant  aftei 
verdict,  and  allowed.  And  to  an  action  on  a  bond  acknowledged  by  a  feme  covert, 
coverture  may  be  given  in  evidence  on  non  est  factum,  for  the  instrument  is  merely  void. 
1  Ld.  Raym.  313  f  3  Burr.  1805.      (e)  Wortley  v.  Rayner,  Dougl.  637.     But  the  hus 

band  cannot  have  execution  without  a.  scire  facias.     Ibid,     (g) v.  Helyers,  Cro 

Car.  175. 

||  In  an  action  on  a  bond  conditioned  for  payment  by  defendant  of  an 
annuity  to  defendant's  wife,  if  the  breach  is  stated  in  nonpayment  to 
the  plaintiff,  it  is  ill,  and  judgment  will  be  arrested. 

Lunn  v.  Payne,  6  Taunt.  140.  || 

(L)  Where  they  must  be  jointly  sued. 

The  husband  is  by  law  answerable  for  all  actions  for  which  his  wife 
stood  attached  at  the  time  of  the  coverture ;  and  also  for  all  her  torts 
and  trespasses  during  coverture,  in  which  cases  the  action  must  be  joint 
against  them  both  ;  (A)  for  if  she  alone  were  sued,  it  might  be  a  means 
of  making  the  husband's  property  liable,  without  giving  him  an  oppor- 
tunity of  defending  himself. 

Co.  Lit.  133  ;  Dr.  Plit.  3;  2  H.  6,  4  ;  0  Angel  v.  Felton,  8  Johns.  149.  See  Wright 
v.  Kerr,  Addison,  13;  McKeown  v.  Johnson,  1  M'Cord,  578;  15  Johns.  403,  483; 
17  Johns.  167;  7  Mass.  291;  1  Bing.  50.^  Vide  infra  Letter  (M).  (A)  And 
therefore  if  a  nnn  recovers  against  a  feme  covert  as  sole,  the  husband  may  avoid  it  by 
writ  of  ermr,  and  may  come  in  at  any  time  and  plead  it;  but  for  this  vide  17  Ass.  pi.  17; 
Stile,  254, 280;  2  Roll.  R.  53;  22  H.6,  31;  3  Term  R.  631,  and  tit.  Error  and  Male- 
mail.  /2  A  feme  covert,  who  is  an  infant,  may  appear  by  prochein  ami.  Daggett's  case. 
3  Picker.  230.  - 

F 
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If  goods  come  to  a  feme  covert  by  trover,  the  action  may  be  brought 
against  the  husband  and  wife,  but  the  conversion  must  be  laid  oniy  in 
the  husband,  because  the  wife  cannot  convert  goods  to  her  own  use; 
and  the  action  is  brought  against  both,  because  both  were  concerned  in 
the  trespass  of  taking  them. 

For  this  vide  Co.  Lit.  351;  Roll.  Abr.  6,  pi.  7  ;  Yelv.  166;  Noy,  79;  Leon.  312; 
Cro.  Car.  194,254;  Roll.  Abr.  348,  where  it  was  laid  quod  ad  usum  propr ■turn,  or  ad 
usum  suum  converferunt ;  for  this  must  be  intended  to  the  use  of  both,  and  not  of  the 
husband  only.  Vent.  33.  ||  Vide  2  Saund.  47,  e.  (5th  edit.)||  [This  point  is  settled  as 
laid  down  in  the  text.  1  Salk.  114;  Andr.  245.]  In  debt  upon  a  devastavit  against 
baron  and  feme  executrix,  it  shall  not  be  laid  quod  devastaverunt  ,•  for  a  feme  covert  can- 
not waste.    2  Lev.  145. 

i|  However,  it  is  now  determined  that  a  declaration  against  husband 
and  wife,  charging  that  they  converted  to  their  own  use,  is  good  after 
verdict :  for  the  verdict  does  not  proceed  upon  the  acquisition  of  pro- 
perty  by  the  defendants,  but  the  deprivation  of  property  in  the  plaintiff, 
and  the  conversion  may  have  been  by  destruction. 

Keyworth  v.  Hill,  3  Barn.  &  A.  684. 

In  an  action  against  husband  and  wife  for  a  debt  due  from  the  wife 
before  marriage,  if  the  declaration  allege  a  promise  by  the  wife  during 
the  coverture  to  pay  it,  this  is  error,  for  she  is  incapable  of  making  a 
promise. 

Morris  v.  Norfolk,  1  Taunt.  R.  212  ;  IZ  Edwards  v.  Davis,  16  Johns.  281 ;  Jackson  v. 
Vanderheyden,  17  Johns.  167  ;  Nutz  v.  Reutter,  1  Watts,  229.  # 

And  a  declaration  stating  that  the  husband  was  indebted  to  the  plain- 
tiff for  money  lent  to  the  wife  at  her  request,  is  bad ;  since,  without  a 
request  by  the  husband,  there  can  be  no  debt  due  from  him. 

.Stone  v.  M'Nair,  1  Moo.  126 ;  7  Taunt.  432.  || 

An  action  on  the  case  was  brought  against  baron  and  feme,  for  retain- 
ing and  keeping  the  servant  of  the  plaintiff,  and  judgment  accordingly. 

2  Lev.  G3,  and  note  by  the  reporter,  no  notice  was  taken  that  a  feme  covert  may  not 
make  a  retainer  or  contract ;  but  perhaps  the  receiving  and  keeping  the  servant  without 
any  contract  is  a  trespass  of  which  a  feme  covert  may  be  guilty.     Qu. 

If  a  lease  for  life  or  years  be  made  to  baron  and  feme,  reserving 

rent,  (a)  an  action  of  debt  for  rent  arrear  may  be  brought  against  both, 

for  this  is  for  the  advantage  of  the  wife. 

17  E.  4,  7;  2  H.  4,  19  b  ;  3  H.  4  ;  1  Roll.  Abr.  348.  (a)  But  an  assumpsit  lies  not 
against  baron  and  feme  on  a  promise  made  by  the  wife  during  coverture;  for  quoad  the 
wife  it  is  void.  Palm.  313;  /?  Crasser  v.  Eckart,  1  Binn.575.g/  ||  See  1  Taunt.  212.  || 
But  if  a  feme  covert  takes  up  goods  from  a  tradesman,  affirming  herself  to  be  a  feme 
sole,  quaere,  if  this  be  not  such  an  injurious  taking  as  will  subject  the  husband  and  wife 
to  an  action,  though  neither  can  be  charged  on  the  contract'?  ||  If  a  feme  sole  trader  is 
sued  in  the  courts  of  the  city  of  London,  the  husband  must  be  joined  for  conformity. 
Beard  v.  Webb,  2  Bos.  &  Pull.  93.  ||  &  A  feme  covert  though  living  apart  from  her  hus- 
band, on  her  separate  estate,  cannot  be  sued  without  joining  the  husband.  Brown  v. 
Killingsworth,  4  M'Cord,  429.  g/ 

[It  would  be  error  to  join  the  wife  in  a  declaration  for  words  spoken 
by  the  husband  only,  and  such  declaration  would  be  bad  either  upon 
demurrer,  or  in  arrest  of  judgment :  two  declarations  therefore  for  words, 
the  one  against  husband  and  wife,  the  other  against  husband  only,  can- 
not he  consolidated. 

Swithen  v.  Vincent,  2  Wils.  227.] 

If  an  action  be  brought  against  the  husband  and  wife,  and  the  wife 
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be  arrested,  she  shall  be  discharged  upon  common  bail ;  for  nobody 

can  be  supposed  to  undertake  for  a  wife  who  hath  no  property  of  her 

own. 

For  this  vide  tit.  Bail  in  Civil  Causes.  (B)  5.  How  she  may  reverse  an  outlawry,  see 
tit.  Outlawry. 

||  And  this,  although  the  debt  is  contracted  before  marriage  ;  the  courts, 
however,  will  not  relieve  her  if  she  has  wilfully  and  mala  fide  repre- 
sented herself  to  the  plaintiff  as  a  feme  sole;  but  they  will  if  the  plain- 
tiff when  he  gave  the  credit  knew  she  was  a  feme  covert. 

Pritchett  v.  Cross,  2  H.  Black.  17  ;  Waters  v.  Smith,  6  Term  R.  451 ;  Pitt  v.  Thomp- 
son, 1  East,  16;  Crookes  v.  Fry,  1  Barn.  &  A.  165;  Collins  v.  Rowed,  1  Xew  R.  51 ; 
Pritchard  v.  Cowlam,  2  Marsh.  40 ;  Pannell  v.  Taylor,  1  Turn.  &  R.  100;  Harvey  v. 
Cooke,  5  Barn.  &  A.  747;  Holloway  v.  Lee,  2  Moo.  211  ;  Carlisle  v.  Starr.  9  Price, 
161.  Though  separated  by  divorce  a  mensd  et  thorn,  she  cannot  be»held  to  bail,  or  sued 
as  a  feme  sole.     3  Bro.  &  B.  92  ;  5  Barn.  &  C.  291. 

The  wife  of  an  attorney  is  not  entitled  to  be  discharged  if  arrested  on 
mesne  process  jointly  with  her  husband,  for  the  plaintiff  was  compelled 
to  sue  them  jointly  by  common  process,  and  then  the  arrest  follows  of 
course ;  and  the  Court  of  Common  Pleas  have  refused  to  discharge 
wives  of  foreigners  living  abroad,  though  without  a  separate  main- 
tenance. 

Robarts  v.  Mason,  1  Taunt.  254  ;  De  Gaillcn  v.  L'Aigle,  1  Bos.  &  Pull.  8 ;  Burfield 
v.  Duchess  de  Pienne,  2  New  R.  380.  || 

[The  court  will  not  discharge  a  wife  taken  in  execution  upon  a  judg- 
ment obtained  against  her  and  her  husband,  (a) 

Pitts  v.  Meller,  2  Stra.  1167 ;  Finch  v.  Duddin,  lb.  1237;  Langstaffv.  Rain,  1  Wils. 
149;  Anon.  3  Wils.  124.]  0  Commonwealth  v.  Badlam,  9  Picker.  362;  M-Kinstry  v. 
Davis,  3  Cowen,  339.  gl  ||  («)  Unless  it  appears  that  she  has  no  separate  property  to 
discharge  the  debt,  and  this  although  her  husband  has  been  discharged  under  the  insol- 
vent act.     Sparks  v.  Bell,  8  Barn.  &  C.  1  ;  2  Man.  &  Rv.  124.  || 

||The  court  could  not  discharge  under  the  insolvent  act  1  G.  4,  c.  119,  a 
married  woman  in  execution  with  her  husband  for  a  debt  contracted 
before  marriage,  since  she  was  not  capable  of  complying  with  the  con- 
ditions of  the  act,  by  executing  a  warrant  of  attorney  and  having  a 
judgment  entered  up  against  her. 

Ex  parte  Deacon,  5  Barn.  &  A.  759 ;  and  see  6  Moo.  128. 

But  by  the  7  G.  4,  c.  157,  §  72,  provision  is  made  for  discharging  mar- 
ried woman,  and  for  their  assigning  all  their  property  real  and  personal, 
and  for  their  executing  a  warrant  of  attorney  to  confess  judgment. 

If  a  plaintiff  sues  a  feme  sole  on  a  contract,  and  obtains  interlocutory 
judgment  against  her  before  her  marriage,  he  may  proceed  after  her 
marriage  without  joining  her  husband  by  scire  facias ;  and  a,  capias 
ad  satisfaciendum  following  the  judgment  against  her  alone  is  regular. 

Cooper  v.  Hunchin,  4  East,  521  ;  and  see  3  Maule  &  S  557. 

It  seems  that  if  a  married  woman  be  taken  in  execution  for  a  debt 
contracted  by  her  before  her  marriage,  she  cannot  be  discharged,  al- 
though the  husband  be  in  custody  on  mesne  process  for  the  same  suit; 
at  all  events,  the  granting  or  refusing  such  discharge  is  in  the  discretion 
of  the  court. 

Chalk  v.  Deacon,  6  Moo.  128  ;  and  see  3  Bos.  &  Pull.  220.  |] 

[On  a  motion  that  the  wife  may  have  leave  to  plead  separately  from 
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her  husband,  it  appeared  that  her  estate  was  settled  upon  her,  and  that 
the  settlement  had  been  confirmed  in  the  House  of  Lords  to  be  for  her 
separate  maintenance,  but  the  estate  was  made  liable  to  answer  all  ac- 
tions brought  against  the  husband  on  her  account:  it  was  suggested,  in 
support  of  the  motion,  that  this  was  a  fictitious  demand  in  the  plaintiff 
set  up  by  connivance  of  the  husband,  and  that  he  would  let  judgment 
no  by  default,  and  so  share  with  the  plaintiff  in  what  should  be  reco- 
vered. But  per  Cur.  We  cannot  allow  you  to  sever  in  pleading :  your 
best  way  will  be  to  plead  in  the  name  of  husband  and  wife ;  and  if  the 
husband  should  disavow,  and  that  be  contrary  to  the  order  of  the  House 
of  Lords,  you  will  know  how  to  enforce  that  order ;  but  we  can  do  no- 
thing in  it. 

Gordon  v.  Hal  pen,  Ca.  temp.  Hardw.  101. 

If  the  husband  enter  an  appearance  for  himself  only,  where  he  is  sued 
with  his  wife,  this  is  not  such  an  irregularity  as  will  authorize  the  plain- 
tiff to  sign  judgment  without  demanding  a  plea. 

Clark  v.  Norris,  1  H.  Black.  235.] 

|i  But  where  the  attorney  for  the  defendant  who  was  sued  jointly  with 

his  wife  for  a  debt  due  from  her  dum  sola,  appeared  on  his  undertaking, 

and  pleaded  for  the  husband  only ;  it  was  held  that  the  plaintiff  might 

appear  for  the  wife  according  to  the  statute,  and  treat  the  husband's  plea 

as  a  nullity,  and  sign  judgment. 

Russell  v.  Buchanan,  6  Price  R.  139.  ||  ft  When  a  feme  covert  is  an  infant,  she  may 
appear  by  prochein  ami.     Dagget's  case,  3  Pick.  280.  g' 

{  If  a  woman  marries  after  interlocutory  judgment  against  her  in  an 
action  for  a  trespass  or  on  a  contract,  the  plaintiff  may  proceed  to  judg- 
ment and  execution  against  her,  without  joining  her  husband  by  a  scire 
facias. 

4  East,  521,  Cooper  v.  Hunchin  ;  3  Bl.  Com.  414 ;  Cro.  Jac.  323 ;  Buller,  23.} 

(M)  Where  a  Wife  shall  be  considered  as  a  Feme  Sole;  [and  herein  of  her  separate 
i  Estate.] 

A  husband  who  hath  abjured  the  realm,  or  is  banished,  (a)  is  thereby 
civiliter  mortuus  ;  and  being  disabled  to  sue  or  be  sued  in  right  of  his 
wife,  she  must  be  considered  as  a  feme  sole  ;  for  it  would  be  unreason- 
able that  she  should  be  remediless  on  her  part,  and  equally  hard  upon 
those  who  had  any  demand  on  her,  (b)  that  not  being  able  to  have  any 
redress  from  the  husband,  they  should  not  have  any  against  her. 

Br.  Baronet  Feme,  p.  66,  Co.  Lit.  133,  a;  1  Roll.  R.  400;  Moor,  85;  1  Bulstr.  140; 
3  Bulstr.  l.>s;  ■_  Vern.  104.  [(«)  Though  the  banishment  be  only  for  a  limited  time. 
Sparrow  v.  Carruthers,  cited  in  1  Term  R.  7.]  ||  Carroll  v.  Blencow,  4  Espin.  Ca.  27; 
and  see  anie.\\  ,5Troughton  v.  Hill,  2  Hayw.  406  ;  Wright  v.  Wright,  2  Desauss.  Ch. 
R.  244.  If  a  cause  of  action  accrue  to  the  wife  when  the  husband  is  regarded  as  civilly 
(had.  it  will  belong  to  her  after  his  death.  Cornwall  v.  Hoyt,  7  Conn.  Rep.  420.  g/ 
(/;)  In  assumpsit,  the  defendant  proved  that  she  was  married,  and  her  husband  alive  in 
France:  the  plaintiff  had  judgment;  upon  which,  as  a  verdict  against  evidence,  she 
moved  for  a  new  trial;  but  it  was  denied;  for  it  shall  be  intended,  that  she  was 
divorced;  besides,  the  husband  is  an  alien  enemy;  and  in  that  case,  why  is  not  his 
wife  chargeable  as  a  feme  sole]  Comb.  402;  Salk.  116,  646  ;  Ld.Raym.  147.  ||  See 
Kay  v.  Duchess  de  Pienne,  3  Camp.  123;  De  Gaillon  v.  L'Aigle,  1  Bos.  &  Pull.  35.  || 
^In  equity,  if  the  husband  is  out  of  the  jurisdiction  of  the  court,  though  not  an  exile, 
Dubois  v.  Hole,  2  Yem.  613;  or  if  he  cannot  be  found.  Bell  v.  Commissary  Hyde,  Pr. 
Ch.  328,  the  wife  may  be  compelled  to  answer  separately.]  ||Her  joining  as  co-plain- 
tiff or  co-defendant  with  her  husband  will  not  prejudice  a  future  claim  by  her  as  to  he? 
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separate  estate.  1  Sim.  &  Stu.  185  ;  1  Jac.  &  W.  665. ||  j3The  wife  of  a  person  who 
has  been  absent  six  or  seven  years  in  the  East  Indies  cannot  be  considered  a  feme  sole 
Commonwealth  v.  Cullins,  1  Mass.  Rep.  116.  But  when  a  husband  has  deserted  his 
wife,  who  came  to  this  country  and  had  been  domiciled  in  it  five  years,  and  during 
that  time  lived  and  maintained  herself  as  a  feme  sole,  and  the  husband  was  an  alien 
who  had  never  been  in  this  country,  it  was  held  that  she  was  competent  to  sue  and  be 
sued,  and  take  a  legacy  as  a  feme  sole.  Gregory  v.  Paul,  15  Mass.  R.  31 ;  S.  P.  Robin- 
son v.  Reynolds,  1  Aikin,  174 ;  Abbot  v.  Bayley,  6  Picker.  89.  And  in  Starrett  v. 
Wynn,  17  Serg.  &  R.  130,  it  was  held  that  if  a  husband  desert  his  wife  and  ceases  to 
perform  his  marital  duties,  the  acquisitions  of  property  made  by  the  wife  during  such 
desertion  are  her  separate  estate,  and  she  may  dispose  of  them  by  will,  or  otherwise. 
And  see  Bonslaugh  v.  Bonslaugh,  17  Serg.  &  R.  361.  See  Branch  v.  Bowman,  2 
Leigh,  170.  If  the  husband  depart  from  the  state  for  the  purpose  of  a  residence 
abroad,  without  the  intention  of  returning,  such  absence  renders  the  wife  competent 
to  contract  and  to  sue  and  be  sued  as  a  feme  sole.  Bean  v.  Morgan,  4  M'Cord,  148 ; 
Brown  v.  Killingsworth,  lb.  429.  See  Turtle  v.  Muncy,  2  J.  J.  Marsh.  82 ;  Rabe  v. 
Hanna,  5  Ohio  Rep.  531.gf 

By  the  custom  in  London,  if  a  feme  covert  trades  by  herself  in  a  trade 
with  which  her  husband  does  not  intermeddle,  she  may  sue  and  be  sued 
as  a  feme  sole. 

10  Mod.  6.  But  for  this  see  tit.  Customs  of  London,  and  Leon.  131 ;  Lit.  Rep.  31  ; 
Hetl.  9  ;  2  Brownl.  128  ;  Mod.  26 ;  1  Show.  183.  [But  the  custom  is  confined  to  suits 
in  the  city  courts :  she  cannot  sue  alone  in  the  superior  courts,  upon  a  cause  of  action 
accruing  during  the  coverture,  even  though  she  be  discovert  at  the  time  of  commenc- 
ing the  suit.  Candell  v.  Shaw,  4  Term  R.  361;  ||and  when  sued  in  the  city  courts, 
the  husband  must  be  joined  for  conformity.  Beard  v.  Webb,  2  Bus.  &  Pull.  93. || 
That  she  may  be  a  bankrupt,  see  tit.  Bankrupt,  (A).  By  a  settlement  before  mar- 
riage, the  husband  may  put  his  wife  in  a  situation  to  carry  on  a  separate  trade ;  and 
if  he  do  not  intermeddle  therewith,  the  stock  in  trade  will  be  exempt  from  his  debts; 
and  the  wife  will  bo  solely  entitled  to  the  inerea.se  and  produce.  Jarman  v.  Woollo- 
ton,  3  Term  R.  628,  and  Ilaselinton  v.  Gill,  there  cited.]  /3See  Burke  v.  Winkle,  2 
Serg.  &  R.  289,  as  to  the  law  of  Pennsylvania  upon  this  point.  Megrath  v.  Robert- 
son, 1  Desauss.  Ch.  R.  443;  M'Dowell  v.  Wood,  2  Nott  &  M'Cord,  242j  Star  v.  Tay- 
lor, 4  M'Cord,  413.0 

[In  the  case  of  a  divorce  a  mensd  et  thoro,  of  which  alimony  is  a  con- 
sequent, the  wife,  it  seems,  becomes  solely  responsible  to  creditors : (a)  . 
and  so  in  the  case  of  a  voluntary  parting,  and  a  separate  maintenance 
allowed  her  by  the  husband;  for  as  soon  as  she  acquireth  a  will,  and  an 
interest  distinct  from,  and  independent  on  her  husband,  the  disability  of 
coverture  is  supposed  to  cease.  It  hath  therefore  been  determined  by 
the  Court  of  K.  B.,  though  it  by  no  means  appears  to  be  settled, (b)  that 
a  woman  so  separated  and  with  such  maintenance,  may  contract  and  be 
sued  alone  for  any  personal  demand.  And  the  liability  of  her  being 
sued  alone  must  necessarily  infer  her  capacity  of  being  sole  plaintiff 
against  those  with  whom  she  may  contract.  Her  power  too  in  such  cir- 
cumstances, over  her  real  property  at  law,  hath  lately  been  asserted  to  a 
very  considerable  extent  :(c)  for  it  hath  been  holden  that  a  wife  who  had 
a  copyhold  estate  to  her  separate  use,  and  lived  separate  from  her  bus- 
band,  could  surrender  the  same  without  her  husband,  he  having,  upon 
the  separation,  covenanted  to  join  in  all  necessary  conveyance  of  such 
estates,  and  to  such  uses  as  she  should  appoint. 

Ringstead  v.  Lady  Lanesborough,  Co.  Bankrupt  Laws,  32  ;  Barwell  v.  Brookes,  lb 
36  ;  Corbet  v.  Poelnitz,  1  Term  R.  5.  See  cont.  Hatchett  v.  Baddely,  2  Black.  R.  1079  j 
Lean  v.  Shutz,  lb.  1195.  [(a)  But  not  where  alimony  is  allowed  only  pendente  lite: 
the  fund  must  be  permanent.  Ellah  v.  Leigh,  5  Term  R.  609.  See  too  the  observa- 
tions of  the  court  in  that  case,  (b)  Tide  6  Term  R.  694.  J  It  is  now  settled  that  she 
in,, not  contract  and  be  sued  as  a  feme  sole.  See  1  H.  Bl. 350,  Compton  v.  Collinson  ; 
3  Ves.  -I.  113,  Hyde  v.  Price  ;  2  Bos.  &  Pull.  105,  Beard  v.  Webb  ;  8  Term,  545,  Mar- 
shall v.  Mary  Button  ;  7  East,  582,  Wardell  v.  Gooch  ;  11  Ves.  J.  529,  Lord  St.  John 
V.  Lady  St.  John.     See  8  Term,  547  ;  1  Bin.  582,  586.     She  cannot  grant  an  annuity 
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mt  of  the  dividends  of  stock  which  a  trustee  is  authorized  to  receive  for  her  separate 
maintenance  with  a  covenanl  to  indemnify  the  husband  from  her  debts.  3  Ves.  J. 
437,  Hyde  v.  Price.  [  ||  But  it  is  now  settled,  that  a  woman  living  separate  from  her 
husband  with  a  separate  maintenance  cannot  be  sued  alone.  Marshall  v.  Rutton,  8 
Term  R.  ■">  17.  nor  though  she  be  divorced  d  mensd  et  thorn.  Lewis  v.  Lee,  3  Barn.  & 
C.  291  :  Hookham  v.  Chambers,  9  Bro.  &  B.  92;  Fairthorne  v.  Blaquire,  6  Maule  & 
S.  73.  6  1  Binn.  582,  586.0  (c)  Compton  v.  Collinson,  1  H.  Black.  334.  The  ade- 
quacy of  the  settlement,  or  the  circumstances  of  the  husband  at  the  time  of  making  it, 
are  points  which  have  not  yet  been  discussed.  Such  a  settlement,  indeed,  with  a 
i  mt  by  the  trustees  to  indemnify  the  husband  against  the  wife's  drills,  hath  been 
bolden  to  be  good  against  creditors  prior  to  the  time  of  making  it,  for  the  covenant  is 
a  valuable  consideration.  Stephens  v.  Olive,  2  Bro.  Ch.  R.  90  ;  and  King  v.  Brewer, 
there  cited,  as  decided  by  Lord  Loughborough  at  Chelmsford  assizes,  1776.  ||Wor- 
rall  v.  -lac ih,  .",  Mori  v.  2ot>.  \\  But  without  such  covenant  the  husband  is  discharged 
from  the  wife's  debts  ;  for,  as  to  him,  the  reason  of  introducing  it  is,  that  he  may. be 
protected  against  the  costs  he  may  incur  by  being  sued  for  those  debts.  Angier  v. 
Angier,  Gilb.  Eq.  Rep.  152.  But  if  the  operation  of  the  covenant  be,  as  stated  in  the 
case  of  Stephens  v.  Olive,  it  would  follow  that  any  agreement  between  husband  and 
wife,  securing  her  a  separate  maintenance,  without  such  covenant,  may  be  set  aside 
by  creditors:  unless  it  could  be  shown  that  the  conduct  of  the  husband  had  been  so 
harsh  and  cruel  as  to  afford  the  wife  a  sufficient  ground  for  a  sentence  of  alimony  in 
the  spiritual  court,  if  the  wife  had  sued  him  in  such  court;  under  which  circum- 
stance, it  seems,  a  court  of  equity  will  sustain  a  conveyance  by  the  husband  of  part 
of  his  estate,  as  a  separate  maintenance  for  his  wife,  even  against  the  claims  of 
creditors.  Hobbs  v.  Halls,  July,  1786,  Fonbl.  Notes  on  Eq.  Tr.  102.  ||  Nunn  v. 
Ladbrooke,  8  Term  R.  521.  Where  the  husband  secures  an  annuity  to  the  wife  as  a 
separate  maintenance,  if  it  is  in  arrear  the  court  will  decree  payment  of  the  arrears, 
but  they  will  not  decree  an  appropriation  of  a  sum  to  secure  future  payments.  Cooke 
v.  Wiggins,  10  Ves.  191. ||     0  Read  v.  Beazley,  1  Blackford,  97.0 

But  it  is  in  a  court  of  equity,  where  a  feme  covert  is  usually,  and 
where  perhaps  only  she  can  properly  be  considered  as  a  feme  sole ;  it 
being  competent  to  that  court  to  act  upon  her  property  in  the  hands  of 
her  trustees,  and  therefore  to  treat  her  as  having  interests  and  obliga- 
tions distinct  from  those  of  her  husband.  If,  therefore,  she  claims  any 
rights  in  opposition  to  those  claimed  by  her  husband,  or  if  she  lives 
separate  from  him, (a)  or  disapproves  the  defence  he  wishes  her  to 
make,(7>)  she  may,  in  equity,  obtain  an  order  to  defend  a  suit  separately. (c) 
If  a  husband  is  plaintiff  in  a  suit,(ti)  and  makes  his  wife  a  defendant,  he 
is  considered  as  thereby  renouncing  his  marital  right  over  her,  and  she 
is  allowed  to  answer  separately  without  an  order  of  the  court  for  the  pur- 
pose. And  as  she  may  defend  a  suit  instituted  against  her  by  her  hus- 
band, so  she  may  institute  a  suit  against  him:  but  the  bill  must  be 
exhibited  in  her  name  by  her  next  friend, (e)  though  she  may  defend 
without  such  protection.  And  the  court  will  not  permit  a  bill  to  be  filed 
by  any  one  without  her  consent.(r/) 

{a)  Pr.  Ch.  329.  (6)  2  Atk.  50  ;  2  Eq.  Ca.  Abr.  66.  (c)  But  a  separate  answer  put 
in  without  such  order  may  be  suppressed  as  irregularly  filed.  1  Ch.  R.  68.  Butsee 
2  P.  Wins.  371,  where  allowed,  (d) |3  Atk.  478.  (e)  2  Yes.  452.  (;/)l're.  Ch.  326. 
If  a  married  woman  obstinately  refuseth  to  join  with  her  husband,  she  may  be  com- 
pelled to  make  a  separate  defence;  and  for  that  purpose  an  order  may  be  obtained 
that  process  may  issue  against  her  separately.  1  Ch.  Ca.  296.  It  should  be  observed, 
however,  that  though  a  woman  may  be  proceeded  against  without  her  husband,  yet 
the  court  cannot  make  a  personal  decree  against  her  for  the  payment  of  a  debt;  all 
they  can  do  is,  to  call  forth  her  personal  property  in  the  hands  of  trustees,  and  to 
direct  the  application  of  it.     1  Bro.  Ch.  R.  16  ;  2  Atk.  68. 

||  With  respect  to  the  mode  of  constituting  a  separate  provision  for  a 

married  woman,  whenever  it  appears  from  the  nature  of  the  transaction, 

as  in  the  instance  of  a  settlement  in  contemplation  of  marriage  where 

the  husband  is  a  party,  or  from  the  context  of  the  instrument  limiting 
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the  property  to  the  wife,  that  she  was  intended  to  have  it  to  her  sole  use, 
a  court  of  equity  will  carry  this  intention  into  effect ;  and  if  no  trustees 
are  named,  the  husband  will  be  considered  a  trustee  for  her. 

Tims,  where  the  husband  signed  a  paper  by  which  he  agreed  that  the 
wife  should  enjoy  and  receive  the  profits  of  a  certain  property,  those 
words  were  held  to  imply  a  separate  use  to  the  wife,  and  to  create  a 
trust  in  the  husband  for  her. 

Tyrrell  v.  Hope,  2  Atk.  558. 

•So  also  Lord  Hardwicke  said  that  technical  words  were  not  neces- 
sary,  and  held  that  the  word  "livelihood"  was  sufficient  to  show  the 
intention  of  the  donor,  to  give  property  to  the  wife's  sole  and  separate 
use. 

Darlej  v.  Darley,  3  Atk.  399. 

So  a  direction  that  the  trustee  should  not  be  troubled  to  see  to  the  ap- 
plication of  the  sum  payable,  but  that  the  receipt  of  the  married  woman 
should  be  a  sufficient  discharge  to  him,  was  held  by  Lord  Alvanley  suffi- 
cient to  entitle  the  wife  to  the  dividends  as  her  separate  property ;  and 
a  direction  that  the  money  was  to  be  paid  "into  her  proper  hands"  has 
been  held  to  have  the  same  effect. 

Lee  v.  Prieaux,  3  Bro.  C.  C.  382 ;  Hartley  v.  Ilurle,  5  Yes.  540  :  and  see  18  Ves.  434. 

And  so  also  a  bequest  of  bond  and  mortgage  debts  to  be  delivered 
up  to  the  married  woman,  "  whenever  she  should  demand  or  require  the 
same." 

Dixon  v.  Olmius,  2  Cox  K.  414. 

So  also  a  legacy  for  her  own  use  (a)  and  at  her  own  disposal. 

Pritchard  v  Ames,  1  Turn.  &  R.222.  See  Beable  v.  Dodd,  1  Term  R.  193;  Horse- 
man v.  Abbey,  1  Jac.  &  Walk.  381.  [a]  .3  Jameson  v.  Brady,  6  Serg.  &  K.  467.  See 
Torbert  v.  Twining,  1  Yeates,  432 :  Perry  v.  Boileau,  10  Serg.  &  I!.  208;  Evans  v. 
Knorr,  4  Rawle.  197  ;  Smith  v.  Smith.  6  Munf.  581.  A  testator  gave  to  a  daughter, 
a  feme  covert,  a  legacy  of  2l  lOZ.,  to  be  paid  to  her  by  his  sun,  as  follows,  viz..  the  inte  sst 
to  be  paid  to  her  annually  during  the  time  of  her  coverture,  and  the  principal  sum  to 

be  paid  to  her  whenever  she  should  become  single,  or  to  her  heirs  after  her  dec e: 

Held,  that  the  wife  had  not  a  separate  estate  in  the  interest  of  this  legacy.  Fitch  v. 
Ayr,  2  Conn.  Rep.  143. £ 

But  the  intention  to  deprive  the  husband  of  any  benefit  from  the  pro- 
perty must  be  clear.(5)  Thus  a  devise  in  trust  to  sell,  and  out  of  the 
produce  "to  purchase  in  the  trustee's  name  an  annuity  of  80/.  for  the 
life  of  the  wife  of  !>.,  and  to  pay  the  same  to  her,  and  her  assigns," 
was  not  held  to  exclude  the  husband's  right  though  living  apart  from  his 
wife. 
D.ikins  v.  Beresford,  1  Ch.  Ca.  194.  /3  (6)  Carroll  v.  Lee,  3  Gill  &  Johns.  504.£/ 
Nor  will  a  direction  "to  pay  to  her  to  and  for  her  use,"  have  that 
effect;  nor  a  legacy  to  the  woman  to  her  own  use  and  benefit. 

Jacobs  v.  Amyatt,  1  Madd.  376 ;  3  Bro.  Ch.  Ca.  383  ;  and  see  4  Madd.  409  ;  5  Madd. 
491;  :;  Ves.  L66;  5  Ves.  517. 

But  a  legacy  to  a  married  woman  "  for  her  own  use  and  at  her  own 
disposal,"  vests  in  her  as  separate  estate. 

Prichard  v.  Am  is,  1  Turn.  &  R.  222. 

And  so  a  bequest  to  a  woman  of  a  fund,  with  the  interest  thereon,  to 
be  vested  in  trustees,  the  income  arising  therefrom  to  be  for  her  sole  use 
and  benefit,  vests  the  capital  for  her  separate  use. 

Adamson  v.  Armytage,  L9  Ves.  416;  Coop.  283.  || 
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The  general  grounds  upon  which  equity  allows  a  wife  to  institute  a 
suit  against  her  husband,  are,  where  any  thing  is  given  to  her  separate 
use; (a)  or  the  husband  refuseth  to  perform  marriage-articles ; (b)  or 
articles  for  a  separate  maintenance ;  (c)  or  where  the  wife,(rf)  having 
been  deserted  by  her  husband,  hath,  during  his  absence,  acquired  by  her 
labour  a  separate  property,  of  which  he  hath  plundered  her.  And  it 
■will  decree  a  specific  performance  of  articles  of  separation  (e)  at  the  suit 
oi'  the  wife,  ||as  far  as  regards  payment  of  the  maintenance, [[  though  the 
husband  offer  to  take  her  back  again,  if  it  appears  that  a  perpetual 
separation  was  intended  by  the  parties:  but  not  so,  where  the  separation 
is  merely  temporary,($r)  or  there  hath  been  a  subsequent  cohabita- 
tion.(7/ )  Nor  is  it  any  answer  to  such  a  suit,  that  the  wife  hath  been 
guilty  even  of  adultery. (/)  However,  in  most  cases,  where  a  wife 
comes  into  equity  to  support  her  possession  independent  on  her  husband, 
it  is  her  merit  which  entitles  her  to  relief;  and  therefore  the  court  will 
not  decree  maintenance  (k)  where  there  is  full  proof  of  elopement  and 
adultery. 

(a)  -  Ves.  452.  For  if  no  trustees  are  interposed,  the  husband  is  considered  as  a 
trustee  for  the  wife.  2  P.  Wms.  316.  And  where  a  legacy  was  given  to  a  feme  covert, 
with  a  direction  "  that  her  receipt  should  be  a  sufficient  discharge  to  the  executors,'-'  it 
was  hoMen  to  be  equivalent  to  the  testator's  saving.  "  that  it  should  be  to  her  separate 
use."  Lee  v.  Prieaux,  3  Bro.  Chan.  R,  381.  (6)  2  Vera.  493.  (c)  Gill).  Eq.  R.  152. 
(d)  1  Atk.  278.  {e)  3  Bro.  Chan.  R.  614.  {g)  1  Yes.  17,  and  3  Atk.  547.  ||Vide  3 
Ves.  352:  11  Yes.  532;  2  Roper,  298.||  (A)  Fletcher  v.  Fletcher,  cited  in  3  Bro.  Chan. 
R.  619.  (t)  3  P.  Wms.  269,  and  Blount  v.  Winter,  reported  in  3  P.  Wms.  276,  Cox's 
edition.  {So  it  is  no  defence  to  an  action  on  a  bond  to  a  trustee  for  the  payment  of 
the  separate  maintenance,  that  the  wife  has  committed  and  is  living  in  adulterv.  4 
Bus.  &  Pub  121,  Field  v.  Serres.}  (Jc)  2  Atk.  96.  ||  Sed  vide  Seagrave  v.  Seagrave, 
13  Ves.  439  ;  Jee  v.  Thurlow,  2  Barn.  &  C.  547  ;||  pMitf.  Eq.  PI.  104;  Coop.  Eq.  PI. 
30;  Story,  Eq.  PI.  §71. 

||  Whether  the  wife  can  dispose  absolutely  of  her  provision  settled  on 
her  as  a  separate  maintenance,  does  not  appear  finally  settled.  Where 
a  sum  of  stock  was  settled  in  trust  to  permit  the  wife  to  receive  the 
dividends  for  Iter  maintenance  and  support,  during  the  joint  lives  of  her- 
self and  her  husband,  and  she  joined  with  her  husband  in  granting  an 
annuity  for  a  valuable  consideration  out  of  the  stock,  Lord  Alvanley 
held  that  the  annuity  could  not  be  sustained  against  the  wife,  since  she 
had  only  a  special  trust  on  the  dividends  of  the  stock,  and  no  dominion 
over  them. 

Hyde  v.  Price,  3  Ves.  437.     See  Greatly  v.  Noble,  3  Madd.  R.  79. 

As  the  wife  may  dispose  by  will  of  savings  from  her  separate  estate 
limited  to  her  sole  use  by  a  stranger,  so  also  she  may  dispose  of  savings 
i  her  separate  maintenance;  but  if  she  make  no  disposition,  and  her 
husband  be  the  survivor,  he  will  be  entitled  to  them  as  her  administrator, 
subject  to  her  separate  debts;  and  during  the  wife's  life  her  savings  will 
not  be  liable  to  her  husband's  "engagements,  if  the  settlement  were  made 
for  a  valuable  consideration. 

Gage  v.  Lysfa  r,  2  Bro.  P.  C.  4:  2  New  R.  159;  1  Roper,  205;  Stephens  v.  Olive, 
2  Bro.  C.  C.  90,  Worrall  v.  Jacob,  3  Meriv.  256.|| 

Where  the  property  of  a  wife  is  in  the  power  of  a  court  of  equity,  it 
will  not  part  with  it,  unless  the  husband  make  a  proper  settlement,  or 
the  wife  in  court  consent  to  his  receiving  it.  And  it  hath  gone  so  far  (7) 
as  to  restrain  him  from  proceeding  in  the  spiritual  court  for  the  wife's 
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portion  arising  out  of  personal  estate,  because  that  court  cannot  oblige 
him  to  make  an  adequate  provision  on  her.  ||  But  the  court  will  not 
restrain  his  recovering  her  property  in  a  court  of  law.(m)|| 

Finch's  R.  145  ;  2  P.  Wins,  639 ;  3  P.  Wms.  12,  205 ;  1  Stra.  238 ;  Ves.  538.  But 
this  equity  is  personal  to  the  -wife  ;  for  if  she  die  in  her  husband's  lifetime,  though  she 
leave  children,  her  husband  is  entitled  to  her  personal  property,  without  making  any 
provision  for  them.  Scriven  v.  Tapley,  Ambl.  599  ;  Phipps  v.  Earl  of  Anglesea,  Fonbl. 
Notes  on  Eq.  Tr.  89;  ||  Murray  v.  Lord  Elibank,  10  Ves.  84:  Lloyd  v.  Williams,  1 
Madd.  R.  450  ;  sed  vide  13  Ves.  7.  If  the  wife  dies  after  a  decree  for  carrying  in  pro- 
ds for  a  settlement  to  the  Master's  office,  the  right  of  the  children  attaches.  Rowe 
v.  Jackson,  2  Dick.  604.  And  it  has  lately  been  decided  that  the  wife's  equity  attaches 
on  her  filing  a  bill  for  a  settlement,  and  that  the  children  are  entitled  if  she  afterwards 
die.  iMeinmetz  v.  Halthin,  1  Glyn  &  Ja.  68.  But  the  wife  may  in  her  lifetime  waive 
the  settlement  and  defeat  the  children.  10  Ves.  88  ;  1  Madd.  450  ;  sed  vide  2  Ves.  672. 
If  she  insist  on  her  equity  against  her  husband's  assignees,  she  cannot  afterwards 
waive  it  in  favour  of  her  husband.  Barker  v.  Lea,  6  Madd.  330.  If  the  wife  is  subject 
of  a  state  by  the  law  of  which  the  husband  is  entitled  to  the  whole  fund,  the  court 
will  not  require  a  settlement  on  her.  Sawyer  v.  Shute,  1  Anst.  63;  Campbell  v. 
French,  3  Ves.  321;  Dues  v.  Smith,  1  Roper,  265  ;||  (Z)  Pr.  Ch.  548;  2  Atk.  420; 
Toth.  Ill;  \\{m)  1  Ves.  sen.  539;  2  Atk.  420;  10  Ves.  90;||  ,3  Howard  v.  Moffat,  2 
Johns.  Ch.  R.  206  ;  Glen  v.  Fisher,  6  Johns.  Ch.  R.  33 ;  Dumand  v.  Magee,  4  Johns. 
Ch.  R.  318.  And  it  makes  no  difference  whether  the  application  be  made  to  the  court 
by  the  husband,  or  his  representatives  or  assignees,  or  by  the  wife  or  her  trustee. 
Kenny  v.  Udall,  5  Johns.  Ch.  Rep.  464  ;  S.  C.  3  Cowen,  590.  The  courts  of  Pennsyl- 
vania do  not  possess  this  power  of  exacting  a  provision  for  the  wife.    Yohe  v.  Barnet, 

1  Binn.  365  ;  S.  P.  9  Serg.  &  R.  183.  In  Maryland  it  is  held  that  whenever  the  hus- 
band can  reach  the  wife's  property  by  the  process  of  a  court  of  law,  the  Court  of 
Chancery  cannot  interfere  in  her  behalf.  Rogers  v.  Krebs,  6  liar.  &  Johns.  37.  In 
3  iuth  Carolina  the  Courts  of  Equity  have  adopted  the  English  rule.  Tatnell  v.  Fen- 
wick,  1  Dessaus.  Ch.  R.  143  ;  Exparte  Beresford,  lb.  268.     See  Thomas  v.  Sheppard, 

2  M'Cord's  Ch.  R.  40 ;  Durr  v.  Bowyer,  lb.  368.  So  in  Kentucky.  Elliot  v.  Waring, 
5  Monr.  340;  6  Monr.  268 ;  7  Monr.  660;  2  J.  J.  Marsh.  495.g 

||  The  assignees  of  the  husband  under  the  bankrupt  law,  and  under 
the  insolvent  acts,  and  also  his  general  assignees  for  payment  of  debts, 
stand  in  the  same  situation  with  respect  to  the  wife  as  the  husband  him- 
self; consequently  if  the  wife's  property  is  a  legal  interest,  which  can 
be  obtained  without  resorting  to  a  Court  of  Equity,  they  are  entitled  to 
it  absolutely,  but  if  the  property  is  equitable,  they  are  bound  to  make  a 
settlement  on  the  wife,  in  the  same  manner  as  the  husband  himself. 

2  Atk.  420 ;  2  Ves.  jun.  608,  682 ;  9  Ves.  87 ;  2  Madd.  16  ;  3  Mumford  v.  Murrav, 
1  Paige,  620.fi! 

And  though  it  has  been  disputed,  whether  the  assignee  of  the  hus- 
band, claiming  by  purchase  from  him,  was  compellable  in  equity  to 
make  a  similar  settlement,  it  seems  now  to  be  settled  that  he  cannot  be 
in  a  better  situation  than  the  husband,  and  must  make  a  settlement. (a) 
However,  where  the  wife's  equitable  property  was  only  a  life  interest, 
the  Vice  Chancellor  considered  this  a  new  case,  and  refused  to  order  a 
settlement  against  a  purchaser,  for  valuable  consideration,  of  the  hus- 
band. 

Salisbury  v.  Newton,  1  Eden's  R.  370;  Wenman  v.  Mason,  1  P.  Wms.  549  ;  Jew- 
eon  v.  Moulson,  2  Atk.  417  ;  Like  v.  Beresford,  3  Ves.  511 ;  Pryer  v.  Hill,  4  Brown, 
C.  C.  L39  :  Macaulay  v.  Phillips,  4  Ves.  19  ;  Franco  v.  Franco,  4  Ves.  530  ;  Elliot  v. 
Cordell,  5  Madd.  149  ;  3  1-/)  Kennv  v.  Udall,  5  Johns.  Ch.  R.  464,  S.  C.  ;  3  Cowen, 
590 ;  Haviland  v.  Myers,  6  Cowen,' 25,  178  ;  Smith  v.  Kane,  2  Paige,  303.^ 

It  seems  doubtful  whether  the  wife  is  entitled  to  a  provision  out  of  a 
trust  term  belonging  to  her  as  against  a  purchaser. 
1  Roper  B.  &  F.  271. 
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The  wife's  equity  for  a  settlement  will  be  defeated  by  payment  or 
transfer  of  the  funds  to  the  husband,  by  the  trustee  or  party  in  whose 
control  they  are,  before  any  proceedings  are  instituted  respecting  the 
property,  and  such  payment  or  transfer  may  be  lawfully  made  before 
proceedings  had,  but  not  afterwards. 

,",  P.  Wins.  11;  8  Ves.  206  ;  Murray  v.  Elibank,  10  Ves.  90. 

[f  the  wife  be  an  adulteress  living  apart  from  her  husband,  a  court  of 
equity  will  not  interfere  upon  her  application  for  a  settlement  out  of  her 
own  choses  in  action,  neither  will  it  order  them  to  be  paid  to  the  hus- 
band :  not  to  the  wife,  because  she  is  unworthy  of  the  court's  notice; 
nor  to  the  husband,  because  he  does  not  maintain  her,  in  respect  of 
which  duty  only  the  law  gives  to  him  her  fortune. 

I    . ,  i ■  \ .  Eastabrooke,  4  Ves.  140  ;  Ball  v.  Montgomery,  2  Ves.  jun.  191. 

The  wife's  consent  to  the  payment  of  money  to  her  husband, (a)  though 
she  be  not  personally  present,  being  resident  abroad,  may  be  given,  and 
acted  upon:  but  it  cannot,  by  the  rules  of  the  court  in  such  case,  be 
dispensed  with,(5)  if  the  sum  exceed  one  hundred  guineas;  nor  will  the 
court  part  with  the  property,  even  with  such  consent,  unless  there  be  an 
affidavit  both  by  husband  and  wife  that  it  is  not  settled. (c) 

2  Bro.  Chan.  Ca.  6G3.  (6)  3  Bro.  Chan  Ca.  237.  (c)  2  Bro.  Chan.  Ca.  663 ; 
2  Ves.  jun.  38.  ||2  Cox,  157. ||  In  Ex  parte  Higham,  2  Ves.  579,  Lord  Hardwicke 
appears  to  have  refused  to  order  the  whole  of  the  wife's  fortune  to  be  paid  to  the  hus- 
band though  the  wife  was  in  court,  and  desired  it  might.  See  also  Blackwood  v.  Mor- 
ris, cited  in  Ca.  temp.  Talb.  43,  to  the  same  effect.  But  in  Willetts  v.  Cay,  2  Atk.  67, 
the  Master  of  the  Rolls  is  reported  to  have  ordered  the  wife's  whole  fortune  to  be  paid 
to  the  husband,  though  insolvent,  the  wife  being  in  court,  and  giving  her  consent. 
A<  to  part  of  her  fortune,  if  she  will  persist  in  requiring  it  to  be  paid  to  her  husband, 
the  court  must  comply  with  her  request.  Dimmock  v.  Atkinson,  3  Bro.  Chan.  Ca. 
197.  With  the  consent  of  the  wife,  money  left  in  trust  for  the  wife  and  her  heirs  to  be 
laid  mit  in  land,  ordered  to  be  paid  to  the  husband  without  being  invested  in  land.. 
Pearson  v.  Brereton,  3  Atk.  71.  Stock  standing  in  the  names  of  trustees  under  a  settle- 
ment, the  dividends  to  be  paid  to  the  wife,  or  to  such  uses  as  she  should  from  time  to 
tinu'  during  coverture  appoint,  the  principal  to  be  transferred  after  her  death  to  the  hus- 
band  :  ordered,  upon  her  consent,  to  be  paid,  though  no  appointment  to  the  husband. 
Clarke  v.  Pister,  26th  March,  1778,  cited  in  3  Bro.  Chan.  II.  568.  So  a  legacy  given 
to  a  wife  for  her  sole  use,  with  a  power  of  appointment  by  will,  and  in  default  of  ap- 

Siintment  to  her  executors:  ordered,  upon  her  consent,  to  be  paid  to  her  husband. 
ewman  v.  Cartony,  24th  April,  1771.  Ibid.  So  of  money  settled  in  like  manner. 
Ellis  v.  Atkinson,  3  Bro.  Chan.  R.  565.  {If  personal  property  is,  before  marriage, 
conveyed  to  trustees  in  trust  for  the  wife  if  she  survives  the  husband,  without  any 
power  of  disposition  reserved  to  her  by  the  settlement,  chancery  has  no  jurisdiction  to 
direct  a  transfer  of  the  property  to  the  husband,  with  the  consent  of  the  wife  given  on 
an  examination,  'fins  case  is  not  like  those  above  mentioned.  In  them,  the  marital 
right  of  the  husband  is  allowed  to  operate,  unobstructed  by  the  equitable  claim  of  the 
wife  to  a  provision,  when  she  does  not  oppose  that  equity  to  it,  and  the  equity  being 
our  of  the  way.  his  right  stands  unqualified.  But  here  there  is  no  right  on  the  part  of 
tin'  husband,  and  no  power  of  disposition  of  her  contingent  interest  in  the  wife.  Nor 
can  the  jurisdiction  be  supported  by  analogy  to  a  tine  at  law;  which  has  not  its  efficacy 
merely  by  the  examination,  but  on  certain  technical  principles.  10  Ves.  -J.  580, 
Richards  v.  Chambers.  See  8  Ves.  J.  164,  Sperling  v.  Rochford ;  12  Ves.  J.  174, 
Wo  Hands  v.  Croucher.  But  stock  settled  to  her  separate  use  for  life  may  be  trans- 
ferred to  the  husband  with  her  consent.  8  Ves  •).  183,  Chesslyn  v.  Smith, }  ||  As  to  ex- 
amination of  ife  where  she  is  abroad,  see  1  Ves.  &  B.  507  ;  2  Ves.  sen.  60 ;  2  Bro. 
C.  C.  633;  3  Ves.  321,  When  the  fund  is  under  2(»o/.  it  will  be  paid  out  to  the  husband 
od  the  joinl  petition  of  husband  and  wife.     Elworthy  v.  Wickstead,  1  Jac.  &  W.  69.|| 

The  court  will  not  allow  the  wife  to  waive  her  equity  by  giving  her 
consent  in  court  to  a  payment  to  her  husband,  where  the  sum  is  unas- 
certained at  the  time,  the  Vice-Chancellor  observing  in  one  case,  that 
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although  she  might  not  think  500?.  the  proper  subject  of  a  settlement, 
she  might  think  differently  of  6QQL 

Edmonds  v.  Townsend,  1  Anst.  93  ;  Sperling  v.  Rochfort,  8  Ves.  178  ;  Woollands  v. 
Cloudier,  1:2  Ves.  174;  Jernegan  v.  Baxter,  G  Madd.  32;  Godber  v.  Laurie,  10  Price 
R.  152. 

And  where  the  fund  is  reversionary,  whether  it  be  vested  or  contin- 
gent, it  seems  now  settled  that  the  consent  of  the  wife  cannot  be  taken 
to  give  it  up  to  the  husband.  Sir  W.  Grant  observed  in  Woollands  v. 
Croucher,  "  The  ordinary  occasion  for  taking  the  consent  is  where  the 
husband  applies  to  have  paid  to  him  money  that  belongs  presently  and 
immediately  to  the  wife.  Her  equity  is  not  to  prevent  his  receipt  of  it, 
(for  it  belongs  to  him,)  but  to  have  a  settlement;  and  the  court  requires 
her  consent  to  the  payment  to  him  without  a  settlement,  but  in  this  in- 
stance the  object  is  not  to  bar  her  equity  to  have  a  settlement,  but  to  bar 
her  right  to  survivorship,  for  upon  his  death  it  belongs  to  her  entirely: 
she  is  giving  up  not  her  equity  only  but  her  entire  right  by  survivorship: 
that  is  not  the  case  in  which  the  court  takes  her  consent." 

Wo  'Hands  v.  Croucher,  .supra;  Picard  v.  Roberts,  3  .Madd.  384;  Wade  v.  Saun- 
ders, 1  Turn.  &  R.  306.  Sed  vide  Butler  v.  Duncombe,  2  Vera.  762;  Howard  v. 
Damiani,  2  Jack.  &  W.  458  :  and  see  Roper,  c.  6,  \  2. 

And  if  the  fund  has  been  settled  and  vested  in  trustees  for  the  benefit 
of  the  wife,  the  court  will  not  authorize  her  departure  with  it  to  any  per- 
son, though  she  should  consent  on  examination  in  nature  of  a  fine  at  law. 

Richard  v.  Chambers  and  Seaman  v.  Duill,  10  Ves.  580;  Lee  v.  Muggeridge,  10 
580;  and  see  1  Sim.  &  Stu.  365  ;  2  Jac.  &  W.  456.  || 

And  a  woman,  having  a  separate  estate,  may  pass  it  without  an  ex- 
amination in  court;  and  she  will  be  bound  to  a  specific  performance, 
unless  there  be  any  proof  of  fraud  or  undue  influence  on  the  part  of  the 
husband. (</)  Lord  Hardwicke (6)  indeed  seema  to  have  thought,  that 
the  power  of  a  feme  covert  to  dispose  of  her  separate  estate  must  be 
confined  to  such  part  of  it  as  was  personal;  for  that  of  her  real  estate 
she  could  make  no  disposition  during  her  coverture,  unless  by  fine,  or 
unless  she  had,  before  marriage,  reserved  to  herself  such  right  by  way 
of  trust,  or  of  a  power  over  an  use;  and  doubted  whether  a  court  of 
equity  would  carry  into  execution  a  bare  agreement  to  the  prejudice  of 
the  heir  at  law.  But  this  doubt  is  now  done  away  ;(c)  for  it  hath  been 
since  determined,  that  a  court  of  equity  will  compel  the  heir  to  make  a 
conveyance  to  the  party  in  whose  favour  such  an  agreement  was  made. 
And  in  all  those  cases  where  a  feme  covert  hath  such  power,(d)  she  may 
exercise  it  without  joining  her  trustees,  unless  their  joining  is  made  neces- 
sary. 

Allen  v.  Papworth,  1  Ves.  163;  Pybus  v.  Smith,  3  Bro.  Chan.  R.  340.  /3(a)  In 
New  York  it  is  settled  that  a  feme  covert,  in  regard  to  her  separate  estate,  is  to  be 
regarded  as  a  feme  sole,  and  may  dispose  of  her  property,  without  the  consent  or 
concurrence  of  her  trustee,  unless  she  is  specially  restrained  by  the  instrument  under 
which  she  acquired  her  separate  estate.  Jacques  v.  The  Methodist  Church,  17  Johns. 
548,  og  the  decree  of  Chancellor  Kent,  in  3  Johns.  Ch.  R.  77.     And  although 

a  particular  f  disposition  is  pointed  out  in  the  instrument,  it  seems  that  she 

may  adopt  any  other  mode  of  disposition,  unless  there  be  negative  words.  Ibid.  In 
Pennsylvania  it  has  been  decided  that  a  feme  covert  is  in  respect  to  her  separate 
estate  to  be  d  semed  a  feme  sole  only  to  the  extent  of  the  power  clearly  given  by  the 
instrumenl  by  which  the  estate  is  settled,  and  has  no  right  of  disposition  beyond  it. 
Lane;,-;  r  \ .  Dolan,  1  Etawle,  231.  See  Tierman  v.  Poor,  1  Gill  &  Johns.  210  ;  Brun- 
dige  v.  Poor,  2  Gill  &  Johns.  1.  In  Virginia  the  rule  seems  to  lie  the  same  as  in  New 
York.     See  W  esl  v.  V\  est,  3  Randolph,  373 ;  Vizonneau  v.  Pegram,  2  Leigh,  183.    In 
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South  Carolina  the  court  of  appeals  has  expressed  an  opinion  that  the  late  English 

-    have  extended  the  power  of  a  married  woman  over  her  separate  estate  to  a 

t  length  than  it  is  proper  to  go.     Ewing  v.  Smith,  3  Desauss.  Ch.  R.  417.    See 

also  Frazier  v.  Center.  1  M'Cord's  Oh.  R.  275.     In  Kentucky  the  law  seems  to  be  un- 

n  this  point.  Whitaker  v.  Blair,  3  J.  J.  Marsh.  239. £f     (b)  Peacock  v.  Monk, 

2  Ves.  I'.'l.    (c)  Wright  v.  Cadogan,  6  Bro.  P.  C.  15G  ;  Rippon  v.  Dawding,  Ambl.  565. 

..  Cox,  1  Ves.  517.     ||Essex  v.  Atkins,  14  Ves.  547;  Glyn  v.  Baster,  1 

&  '.).  329 :  Acton  v.  White,  1  Sim.  &  Stu.  429. || 

Ami  with  respect  to  personal  estate  it  is  now  settled,  that  where  it 
is  actually  given  or  settled,  or  agreed  to  be  given  or  settled,  to  the  sepa- 
rate use  of  a  married  woman,  she  may  dispose  of  it  as  a  feme  sole,  to 
the  full  extent  of  her  interest,  although  no  particular  form  to  do  so  is 
prescribed  in  the  instrument  for  the  purpose;  and  the  wife's  power  is 
the  same,  whether  the  property  settled  to  her  separate  use  is  in  posses- 
sion or  in  reversion. 

Fettiplace  v.  Gorges,  1  Ves.  jun.  46;  3  Bro.  C.  C.  8 ;  Rich  v.  Cockell,  9  Ves.  369; 
Sturges  v.  Corp,  13  Ves.  190;  but  see  Whistler  v.  Newman,  4  Yes.  129.  As  to  what 
is  a  good  execution  of  the  power  where  it  is  confined  to  appointments  of  the  wife  by 
deed  or  will,  sec  Sugd.  on  Powers.  II 


•- 


If  a  feme  covert,  having  separate  property,  horrows  money,  and  exe- 
cutes a  bond,  or  enters  into  a  bond  conjointly  with  her  husband,  as  & 
security  for  his  debts,  this  will  give  a  foundation  to  demand  the  money 
out  of  her  separate  estate ;  and  her  declarations  may  in  such  case  be 
read  in  evidence  against  her. 

Peacock  v.  Monk,  2  Ves.  190;  Norton  v.  Turvill,  2  P.  Wms.  144;  Hulme  v.  Te- 
nant. 1  Bro.  Chan.  R.  16;  |3  Jacques  v.  Methodist  Church,  17  Johns.  548;  Demarestj 
v.  Wynkoop,  3  Johns.  Ch.  R.  129.  See  Smith  v.  Broadhead,  4  Dall.  115.£f  It  hath 
been  holden,  too,  that  the  separate  property  may  be  applied  to  the  discharge  of  a 
bond  given  by  her  before  marriage.  In  this  case  it  must  be  observed,  that  two  bills 
were  tiled  ;  the  first  against  the  wife  only,  in  respect  of  her  separate  property,  which 
was  dismissed;  the  plaintiff  then  sued  out  writs  against  husband  and  wife,  but  the 
husband  absconding,  so  that  he  could  not  be  served,  the  plaintiff  proceeded  to  out- 
lawry, and  then  filed  a  second  bill  against  the  wife  only.  Briscoe  v.  Kennedy,  at  the 
Rolls.  21st  July,  1762;  cited  in  1  Bro.  Chan.  R.  18. 

{  But  the  grantee  of  an  annuity,  charged  by  a  feme  covert  on  her 
separate  estate,  cannot  recover  out  of  that  estate  the  consideration  paid, 
if  the  annuity  is  void,  by  st.  17  Geo.  3,  c.  26,  for  a  defect  in  the  memo- 
rial. The  implied  assumpsit  to  refund  the  consideration  creates  nothing 
more  than  a  personal  demand,  and  not  a  lien  on  the  fund.  And  chan- 
cery will  not  subject  the  separate  estate  to  that  demand,  where  the  in- 
tention was  not  to  charge  a  gross  sum  upon  it,  hut  an  annuity  only, 
which  the  grantee  might  have  made  binding  and  effectual.  This  would 
.  o  give  him  such  a  charge  as  she  did  not  intend  to  give,  or  he  to 
have. 

2  Ves.  J.  L38,  Duke  of  Bolton  v.  Williams  ;  9  Ves.  J.  486,  Jones  v.  Harris.} 
||  And  so  also  where  she  accepted  a  bill  for  a  milliner's  debt,  this  was 
hold  to  be  a  charge  on  her  separate  estate;  and  it  is  clear  that  where 
she  either  expressly  or  impliedly  charges  her  separate  estate  for  neces- 
saries, it  will  entitle  her  creditors  to  satisfaction  out  of  that  fund. 

Heatley  v.  Thomas,  15  Ves.  596;  Bulkin  v.  Clarke,  17  Ves.  305;  Stuart  v.  Lord 
Kirkwall,  3  Madd.  387. 

A\  hetlier  without,  such  a  charge  her  general  creditors  can  come  upon 
such  separate  estate,  docs  not  appear  to  be  quite  settled.  Lord  Thur- 
low.  in  Hulme  v.  Tenant,  seems  to  have  been  of  opinion  they  could, 
considering  the  liability  to  general  engagements  as  a  necessary  incident 
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to  separate  estate,  arising  from  the  capacity  to  contract,  which  a  separate 
estate  confers  ;  but  subsequent  authorities  appear  to  limit  the  liability  to 
cases  where  the  contract  is  entered  into  with  the  intention  of  charging 
her  separate  estate,  in  which  cases  the  court  treats  the  charge  as  an 
appointment  by  the  wife  of  her  separate  estate. 

1  Ves.  jun.  277  :  2  Yes.  jun.  150 ;  8  Yes.  17-3  ;  9  Yes.  493,  497  ;  11  Ves.  225 ;  3 
Mad!.  389.  Qu.  Whether  there  is  any  distinction  as  to  the  liability  of  the  separate 
estate,  whether  the  feme  is  living  with  her  husband  or  enjoying  a  separate  maintenance. 

2  Roper,  306  ;  and  see  Id.  242,  and  Qu.  whether  the  husband  can  throw  the  expense 
of  her  funeral   on  her  separate  estate?    Gregory   v.  Lockyer,  G  Madd.  90. ||    /3  See 

3  Johns.  Ch.  It.  115.£/ 

If  a  wife  charge  her  estate  with  the  payment  of  her  husband's  debts, 
or  apply  her  separate  estate  to  such  purpose,  and  it  do  not  appear  to  be 
intended  by  her  as  a  gift  to  him,  equity  will  decree  the  husband's  assets 
to  be  applied  in  exoneration  of  her  estate,  or  in  repayment  of  the  money 
advanced. 

Huntingdon  v.  Huntingdon,  2  Yern.  437  ;  1  Bro.  P.  C.  1 ;  Pocock  v.  Lee,  2  Yern. 
604 ;  Tat.'  v.  Austin,  1  P.  W'ms.  264 ;  2  Vera.  689  ;  Parteriche  v.  Pawlet,  2  Atk. 
384 ;  Clinton  v.  Hooper,  •>  Bro.  Chan.  11.  201 ;  ||  Kinnoul  v.  Money,  3  Swanst.  217,  n.  ; 
Aguilar  v.  Aguilar,  5  .Madd.  R.  414;  Pitt  v.  Pitt,  1  Turner  R.  180.  ||  $  A.  feme  covert 
may  execute  by  a  will  in  favour  of  her  husband,  a  power  given  or  reserved  £o  her  while 
sole  over  her  real  estate.  Bradish  v.  Gibbs,  3  Johns.  Ch.  R.  523;  Dallam  v.  Wampole, 
1  Peters's  C.  C.  Rep.  116.  Where  a  wife  permits  a  husband  to  receive  the  profits  of 
her  separate  estate,  and  particularly  where  they  live  together,  and  the  expenses  of 
housekeeping  are  paid  by  her,  the  presumption  is  that  it  was  the  intention  of  the  wife 
to  make  a  gift  of  the  profits  to  her  husband.  M'Glinsey's  Appeal,  14  Serg.  &  R.  04. 
See  Jacques  v.  The  Methodist  Church,  .'!  Johns.  <  !h.  II.  77  ;  17  Johns.  5  18  ;  Moore  v. 
Ferguson,  2  Munf.  421;  Grimke  v.  Grimke,  1  Dessaus.  Ch.  It.  300 ;  James  v.  May- 
rant,  4  Dessaus.  Ch.  R.  002.  £/ 

{ The  husband  having  taken  a  bond  conditioned  for  the  payment 
of  an  annuity  to  the  wife  by  the  obligor,  the  wife  cannot,  without  the 
assent  of  the  husband,  agree  with  the  obligor  to  discharge  him  from 
future  payments  of  the  annuity  for  a  certain  period,  in  consideration 
of  his  discharging  debts  of  the  husband,  but  the  husband  may  sue  for 
the  arrears  when  due.  For  the  bond  only  gave  her  authority  to  receive 
the  payments  as  they  accrued,  and  she  could  not  transfer  the  authority 
or  anticipate  the  payments  however  she  might  have  disposed  of  the 
money  after  receiving  it. 

3  Ea.-t,  331,  Brown  v.  Benson.} 

||  With  respect  to  the  wife's  right  to  redeem  her  mortgaged  estate, 
where  the  equity  of  redemption  is  not  reserved  to  her  by  the  mortgage, 
it  seems  established  that  where  the  mortgage-deed  of  the  wife's  property 
contains  no  limitations  of  the  estate  beyond  the  security,  and  reserves  the 
equity  of  redemption  to  the  husband  alone,  in  that  case  the  wife's  original 
sole  interest  will  be  preserved  to  her,  the  mere  form  of  the  reservation 
of  the  equity  of  redemption  being  held  insufficient  of  itself  to  alter  the 
prior  title  to  the  property  ;  and  the  circumstance  of  the  reservation 
having  been  made  otherwise  than  to  the  owner  of  the  estate,  (the  wife,) 
being  presumed  in  law  to  have  originated  either  in  the  inaccuracy 
of  the  language  of  the  clause,  or  in  the  mistake  of  the  person  who  pre- 
pared or  engrossed  the  deed,  neither  of  which  circumstances  is  allowed 
to  prejudice  the  person  having  the  prior  title. 

Broad  v.  Broad,  2  Chan.  Ca.  98,  161 ;   Ruscombe  v.  Hare,  6  Dow's  Pari.  Ca.  1. 
fiSee  3  .)ohll8.  Ch.  R.  129.0 
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But  where  the  mortgage-deed  contains  a  settlement  of  the  wife's 
estate,  and  the  mortgage,  or  the  form  of  reservation  of  the  equity  of 
redemption,  lias  nothing  to  do  with  the  subsequent  limitations  of  the 
property,  but  is  perfectly  distinct  from  them;  as  where  the  mortgage  is 
for  a  term  of  years,  and  the  limitations  apply  to  the  inheritance,  in  that 
ca -i'  these  limitations,  through  the  medium  of  the  wife's  fine,  will  take 
effect,  ami  the  persons  entitled  to  redeem  will  be  not  the  wife  under  the 
prior  title,  hut  the  persons  interested  in  the  estate  under  the  uses  or 
limitations  contained  in  the  mortgage-deed. 

Rowell  v.  Walley,  1  Chan.  R.  116;  Jackson  v.  Innes,  16  Yes.  356;  1  Bligh,  R. 
104;   1  Roper,  L5i 

In  equity  gifts  may  be  supported  between  husband  and  wife,  though 
the  law  doth  not  allow  the  property  to  pass.  Such  gifts,  however,  must 
not  be  prejudicial  to  creditors;  nor  must  they  be  of  the  whole  of  the 
husband's  estate. 

Slanning  v.  Style.  3  P.  Wins.  334,  and  Calmady  v.  Calmady,  there  cited  ;  Bletsow 
v.  Sawyer,  1  Vern.  245;  Moor  v.  Freeman,  Bunb.  205  ;  Mitchell  v.  Mitchell,  there 
cited  ;  Beard  v.  Beard,  3  Atk.  72.]  jSShephard  v.  Shephard,  7  Johns.  Ch.  R.  57,  and 
see  Livingston  v.  Livingston,  2  Johns.  537;  Gibson  v.  Todd,  1  Rawle,  452. pf  ||  As  to 
what  words  constitute  a  provision  to  the  wife's  separate  use,  see  ante,  p.  66. || 
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3  Tins  word  has  several  significations.  1.  It  is  the  habitual  moving, 
exciting,  and  maintaining  suits  and  quarrels,  either  at  law  or  otherwise ; 
and  in  this  sense  only  it  is  here  treated  of.  2.  Barratry  is  also  a  fraudu- 
lent act  of  the  master  of  a  ship  or  mariners,  committed  contrary  to  their 
duty  as  such,  to  the  prejudice  of  the  owners  of  the  ship. 

Emer.  torn.  1.  p.  306  :  Roccus,  h.  t.  :  2  Marsh.  Inst.  515  ;  Abbott  on  Ship.  167,  n. 
(1);  Bouv.  L.  1>.  h.  t.  This  species  of  barratry  is  considered  under  title  Merchant 
and  Merchandise,  (I.)£f 

(A)  Who  shall  be  said  to  be  a  Barrator. 

(B)  Of  the  Form  of  the  Proceedings  against  such  an  Offender. 
1      I  low  punished. 


( A )  Who  shall  be  said  to  be  a  Barrator. 

A  barrator  is  described  as  a  person  who  is  a  common  mover,  exciter, 
or  maintainer  of  suits  or  quarrels,  either  in  courts  or  in  the  country  .  and 

this  offei consisting  in  all  kinds  of  disturbances  of  the  peace,  and  the 

spreading  of  false  rumours  and  calumnies,  whereby  discord  and  disquiet 
may  grow  among  neighbours,  it  is  not  material  whether  the  suits  com- 
menced be  in  a  court  of  record  or  not;  or  whether  those  quarrels  relate 
to  a  disputed  title  of  possessions  or  not. 

[Barrator,  according  to  Junius,  is  viti-ligitatur,  and  is  a  forensic  term,  taken  from  the 
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(B)  Of  the  Form  of  the  Proceedings  against  such  an  Offender. 

Normans.  The  Icelandic  and  Scandinavian,  baratta  ;  the  Anglo-Norman,  baret ;  and 
the  Italian,  baratta,  are  all  words  signifying  a  quarrel,  or  contention.  Skene  saith  that 
barrators  were  simonists,  so  called  from  the  Italian,  barrataria,  which  signifieth  cor- 
ruption in  a  judge  who  giveth  an  unjust  sentence  for  money.  And  with  us  it  may 
be  observed,  by  stat.  3  E.  1,  c.  33,  barrators  are  forbidden  to  give  judgments.]  Co. 
Lit.  368  a,  b ;  8  Co.  36  b ;  Hawk.  P.  C.  bk.  1,  c.  21 ;  Dan.  725  ;  3  Inst.  175. 

But  if  a  man  prosecutes  an  infinite  number  of  suits,  which  are  his 
own  suits,  against  others,  yet  he  shall  not  be  a  barrator  by  this ;  for  if 
they  are  false  and  groundless,  the  defendants  shall  have  costs  against  him. 

Roll.  Abr.  335.  But  by  Hawk.  P.  C.  bk.  1,  c.  21,  if  such  suits  are  merely  ground- 
less,  and  brought  only  with  a  design  to  oppress  the  defendants,  such  a  man  may  as 
properly  lie  called  a  barrator  as  if  he  had  stirred  up  others  to  bring  them.  Vide  3 
Mod.  ••>  ;  8  Co.  36  b;  2  Atk.  340.  j3  Defendant  purchased  three  notes  made  by  the 
same  person,  placed  them  in  the  hands  of  an  attorney  for  collection,  and  the  attorney 
brought  three  several  suits  upon  them  before  a  justice,  when  they  might  have  been 
joined  in  one  action,  brought  in  the  court  of  common  pleas  ;  the  creditor  afterwards 
took  out  executions  under  circumstances  which  indicated  a  disposition  to  oppress  the 
del >tor.  and  receive  the  money  thereon;  it  was  held  this  conduct  did  not  make  the 
creditor  a  common  barrator,  though  it  constituted  an  indictable  offence.  Common- 
wealth v.  M'Culloch,  15  Mass.  229.tf 

An  attorney  cannot  be  deemed  a  barrator  in  respect  of  his  maintain- 
ing another  in  a  groundless  action,  to  the  commencing  whereof  he  was 
no  way  privy. 

Hawk.  P.  C.  bk.  1,  c.  21. 

Also  it  seems  clear,  that  no  man  can  be  a  barrator  in  respect  to  one 
act  only  ;(a)  for  every  indictment  for  such  crime  must  charge  the  de- 
fendant with  being  communis  barractator. 

Hawk.  P.  C.  bk.  1,  c.  21.    (a)  In  respect  to  one  or  two  acts  only.    2  Roll.  Abr.  39. 

A  feme  covert  cannot  be  indicted  as  a  common  barrator.(6) 

(6;  But  this  opinion,  Serjeant  Hawkins  says,  is  justly  questionable  ;  for  since  a 
feme  covert  is  as  capable  of  exciting  quarrels,  in  frequent  repetition  whereof  the  notion 
of  barratry  seems  to  consi-t.  as  if  she  were  sole,  why  should  she  not  as  properly  be 
indictable  for  it  ?    1  Hawk.  P.  C.  bk.  2,  c.  21. 

(B)  Of  the  Form  of  the  Proceedings  against  such  an  Offender. 

No  general  indictment,  charging  the  defendant  with  being  a  common 
oppressor  and  disturber  of  the  peace,  and  stirrer  up  of  strife  among 
neighbours,  is  good,  without  adding  the  words  communis  barractatory 
wbi  eh  is  a  term  of  art  appropriated  by  the  law  to  this  purpose. 

M  1.288;  Sid.  282;  Cro.  Jac.  526.  j3  It  is  sufficient  in  an  indictment  for  barratry, 
to  charge  the  defendant  as  a  common  barrator.    11  Pick.  432  ;  13  Pick.  362  ;  9  Cowen, 

587.£f  ' 

An  indictment  of  barratry  concluding  cont.  formam  statuti  is  good, 
though  no  statute  be  made  directly  against  it,  but  only  for  the  punish- 
ment of  it,  supposing  it  an  offence  at  common  law. 

2  I;  11.  \l,r.  79;  Cro.  Jac.  527;  Cro.  Car.  340;  2  Keb.  409,  410;  Cro.  Eliz.  148; 
Hawk.  P.  C.  bk.  1,  c.  21. 

o  it  hath  been  holden,  that  an  indictment  of  this  kind  maybe 
good,  without  alleging  the  offence  at  any  certain  place:  because  from  the 
nature  of  the  thing,  consisting  in  the  repetition  of  several  acts,  it  must 
be  intended  to  have  happened  in  several  places;  for  which  cause  it  is 
said,  that  a  trial  ought  to  be  by  a  jury  from  the  body  of  the  county. 
2  Keb.  410;  Cro.  Eliz.  195  ;  Latch.  194;  Palm.  456,  and  Roll.  R.  295,  cont.  ( 
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It  hath  been  resolved,  that  such  an  indictment  is  not  good, -without 
concluding  cont.  pacem,  &c,  for  this  is  an  essential  part  of  it. 

Cro.  Jac.  527. 

It  seenieth  to  be  the  settled  practice  at  this  day,  not  to  suffer  the  pro- 
serin nr  to  go  on  in  the  trial  of  an  indictment  of  this  kind,  without  giving 
the  defendant  a  note  of  the  particular  matters  which  he  intends  to  prove 
against  him;  for  otherwise  it  will  be  impossible  to  prepare  a  defence 
against  so  general  and  uncertain  a  charge,  which  may  be  proved  by 
such  a  multiplicity  of  different  instances. 

5  Mod.  18 ;  1  Hawk.  P.  C.  bk.  1,  c.  21 ;  2  Atk.  340. 

(C)  How  punished. 

If  they  are  common  persons,  the  usual  punishment  is  by  fine  and 

imprisonment,  and  also  by  binding  them  to  their  good  behaviour ;  but 

if  they  are  of  any  profession   relating  to  the  law,  they  may  be  further 

punished  by  being  disabled  to  practise  for  the  future. 

Hut.  104;  1  Hawk.  P.  C.  bk.  1,  c.  21.  Whether  justices  of  the  peace  as  such  have 
cognisance  of  barratry  without  any  other  commission,  by  virtue  of  the  34  Ed.  3,  1. 
Qua  n  .  and  vide  Hawk.  P.  C.  bk.  1,  c.  21 ;  Yelv.  46  ;  2  Roll.  R.  151,  and  2  Hawk.  P. 
C.  bk.  2,  c.  8,  §  39.    8  State  v.  Chitty,  1  Bailey,  379.£f 
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All  well-regulated  governments  have  laid  down  and  settled  certain 
rides  of  propagation,  as  necessary  to  the  very  being  of  human  society. 
Hence  the  solemnity  of  marriage  was  established,  not  only  as  it  prevents 
lewdness,  but  as  a  regulation,  without  which  there  could  be  no  distinc- 
tion of  families,  and  consequently  no  encouragement  for  industry,  or 
foundation  for  acquiring  riches;  the  children  therefore  that  are  born  in 
these  societies,  and  are  to  enjoy  any  privileges  by  the  laws,  must  be  such 
as  are  horn  according  to  their  rules  of  copulation  ;  for  it  is  absurd  that 
the  laws  should  give  sanction  and  privilege  to  things  done  contrary 
to  the  law,  since  that  would  take  away  the  distinction  of  right  and 
wrong,  lawful  and  unlawful;  and  therefore  bastards  by  our  law  lie  under 
several  disabilities. (a) 

\<  cording  to  Ld.  Coke,  "bastardies  dicitor  a  Grceco  verbo  fiaoaapir,  viz.  merctrix,  seu 
quia  procreatur  ex  meretrice  seu  concubind."  But  Sir  Henry  Spelman,  rerbo 
ard,  rejects  this  derivation,  and  holds  it  to  be  a  pure  Saxon  word,  "basiart;"  viz. 
i in i>n i  e  natus,  et  apud  nos,  upstart  dicitur  homo  norms.  It  is  compounded  of  base,  vile,  or 
ignoble  ;  and  r^eopr,  original.  Others,  among  whom  is  Dr.  Johnson,  derive  it  from  the 
British,  "bastaerd,"  or  " bastardd,"  a  word,  compounded  of  bas,  minime  profundus,  et 
tardd,  germinatio,  fcarddu,  germinare  pullulare,  satire,  oririut  forties,  q.  d.  qui  rum  a 
prof  a, ah) ,  i  antique  imUUitiiie  ortum  dednrit,  scd  qui  nnprr  ortxs  est  et  germinavit.  The 
word  bas,  or  base,  it  may  be  observed,  is  from  the  Persic,  bast,  basy.  Hickes  deduceth 
it  from  the  Islandic,  busta  ;  and  ar,  or,  undord;  viz., principium, whence bustarord,  or 
bustard,  originevelortu  nonlegitimus.  Vide  Davies,  Cambro-Brit.  Lexi.,  I)u  Fresne's 
Gloss.  Jun.  Etymol.,  and  Hickes's  Thes.]  In  ancient  days  bastardy  was  so  disgraceful, 
that  to  retain  a  bastard  in  a  man's  house  was  a  reflection  ;  and  the  stain  and  re- 
proach of  the  parent's  crime  dwelt  always  upon  the  issue,  so  that  he  could  not  be 


BASTARDY.  77 

(A)  Who  are  Bastards. 

admitted  to  a  feudal  service ;  and,  therefore,  when  the  bishops  requested  that  our  law 
should  be  changed  in  the  particular  of  Bastard  Eignes,  the  statute  says  that  all  the 
barons  and  earls  answered  una  voce,  nolumus  leges  Anglice  mutare.  Merton,  9  ;  2  Inst. 
93.  [Sec  notes,  Co.  Lit.  244  b,  245  a,  (13th  edit.)  In  Germany,  and  with  us,  (who 
derive  many  of  our  customs  and  political  opinions  from  the  Germans,)  bastardy  was 
always  a  circumstance  of  ignominy.  But  in  Spain,  Italy,  and  France,  bastards  were, 
in  many  respects,  on  an  equal  footing  with  legitimate  children.  Butler's  Co.  Lit.  243  b, 
note  2.  But  Sir  H.  Spelman  tells  us,  (he  doth  not,  indeed,  refer  to  any  authority,) 
that  among  the  northern  nations  bastardy  was  no  bar  to  succession  ;  and  to  show  that 
it  was  not  considered  by  them  as  ignominious,  he  cites  the  letter  of  the  Conqueror  to 
Allan,  Count  of  Brittany,  beginning  with  these  words,  "Ego  Willdmus  Rex  cogno- 
ment  bastardus."  Eustathius  asserts,  that  bastards  were  as  honourable  as  legitimate 
children,  about  the  time  of  the  Trojan  war  :  but  the  passage  in  the  Iliad,  Q  281,  which 
he  refers  to  as  establishing  this  equality,  evidently  shows  the  contrary.  Perhaps  there 
was  no  time  among  any  civilized  people  when  illegitimacy  was  not  reputed  a  dis- 
grace.] (a)  He  is  quasi  nullius  filius,  and  can  be  heir  to  no  man.  Doct.  &  Stud. 
Dial.  1,  c.  7  ;  Inst.  123. 

Under  this  head  we  shall  consider, 

(A)  AVho  are  Bastards. 

||(B)  Of  their  Capacities  and  Incapacities. || 

(C)  Where  Bastardy  is  to  be  tried,  and  the  Rules  concerning  such  Trial:  And 

herein  of  general  and  special  Bastardy. 

(D)  Of  Bastard  Eigne  and  Mulier  Puisne. 

(E)  How  Bastards  are  to  be  provided  for:  And  herein  of  the  Duty  and  Power  of 

Justices  of  the  Peace. 

(F)  Murdering  Bastards,  ||and  concealing  their  Birth.|| 


(A)  Who  are  Bastards. 

All  persons  born  out  of  lawful  matrimony  are  bastards  by  the  com- 
mon law;(a)  but  by  the  civil  law,  those  that  are  born  before  marriage 
are  legitimated  by  a  subsequent  marriage;  for  by  the  civil  law,  all  per- 
sons adopted  into  a  man's  family  were  inheritable;  and  the  canonists 
have  allowed  of  this  notion,  because  the  subsequent  marriage,  they  say. 
takes  away  the  preceding  guilt,  and  shows  a  consent  from  the  beginning. 
This  difference  between  the  civil  law  may  likewise  be  ascribed  to  the 
power  which  the  father,  by  the  Roman  law.  had  over  bis  children,  because 
he  was  the  author  of  their  being,  and  had  the  care  of  their  education; 
if  therefore  a  child  should  not  be  legitimated  by  a  subsecpuent  marriage, 
the  parent  would  not  have  had  him  under  his  power ;  for  no  man  had  a 
power  over  the  vulgo  qusesiti;  and  consequently  the  father  would  not 
have  commanded  that  to  which  he  gave  being;  nor  would  the  child  have 
had  the  benefit  of  the  parent's  education  ;  which  would  have  cut  a  mem- 
ber from  the  commonwealth. 

(3(a)  There  is  a  want  of  exactness  in  this  expression.  A  child  born  within  a  com- 
petent time  after  the  coverture,  it  has  been  determined,  is  not  a  bastard,  unless  he  is 
so  for  other  causes  than  the  determination  of  the  coverture.  Co.  Lit.  123  b,  andHarg. 
&  Butler's  note.  But  a  child  may  be  a  bastard  though  born  within  "lawful  matri- 
mony," for  example,  when  he  is  born  during  the  coverture  of  his  mother  under  cir- 
oumstances  which  render  it  impossible  that  the  husband  of  his  mother  can  be  the 
father.  6  Binn.  283  ;  1  Browne's  Pep.  App.  xlvii. ;  4  T.  R.  356  ;  Stra.  940  ;  8  East, 
R.193;  Hardin's  R.  479;  3  Hawks.  023;  lAshm.269;  7  N.  S.  390 ;  case  of  the  Gard- 
ner Peerage,  post.  A  bastard  may  be  defined  to  lie  one  who  is  born  of  illicit  union,  and 
before  the  lawful  marriage  of  his  parents.  Bouv.  L.  D.  h.  t.0  47  E.  3, 14,  b  ;  11  II. 
4,  81 ;  Bract,  lib.  5,  fol.  410  ;  Roll.  Abr.  024 ;  [1  Black.  Com.  454,  455.  By  the  Ro- 
man law,  it  should  be  observed,  the  father  could  legitimate  only  his  "  natural  child- 
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ren,"  or  the  offspring  of  his  concubine,  who,  by  this  epithet  of  "natural,"  were  dis- 
tinguish".! from  the  spurious  brood  of  adultery,  prostitution,  and  incest,  to  whom  Jus- 
tinian reluctantly  grants  the  necessary  aliments  of  life.  Vide  Inst.  1.  1,  10;  Pandect. 
1.  1.  tit.  7:  Cod.  1.  1,  tit.  27:  Nov,  74,  89;  Heinec.  Elena.  Jur.  de  Legitimatione.] 
||  And  the  French  law,  which  admits  the  legitimation  by  subsequent  marriage,  makes 
the  above  distinction.  Code  Civ.  art.  331.  The  legitimation  is  a  privilege  insepara- 
bly annexed  to  the  marriage,  so  that  though  both  the  parents  and  the  children  should 
waive  or  refuse  it,  the  children  nevertheless  would  be  legitimate.  But  it  holds  in 
thus"  cases  only  where  at  the  time  of  the  birth  of  the  children  it  was  lawful  for  the 

Earents  to  marry  ;  lor  if  the  father  were  married  to  another  woman  at  the  time  of  the 
irth  of  the  children,  and  afterwards  his  wife  died,  and  he  married  the  mother  of  the 
child,  the  child  would  not  be  legitimated  by  the  subsequent  marriage.  Children  thus 
legitimated  are  on  an  equal  footing  with  the  legitimate  children;  and  if  they  die  be- 
fore the  marriage  of  the  parents,  still  they  are  considered  as  legitimate,  and  transmit 
their  legitimacy  to  their  issue.  But  whether  they  are  considered  as  legitimate  only 
from  the  time  of  the  marriage  of  their  parents,  or  whether  their  legitimacy  by  their 
parents'  marriage  has  a  relation  back  to  the  time  of  the  birth,  is  a  point  warmly  dis- 
puted by  the  civilians  and  canonists.  The  prevailing  opinion  seems  to  be  that  they 
are  to  be  considered  as  legitimate  to  all  purposes,  but  those  in  which  to  consider 
them  a>  such  would  operate  to  the  detriment  of  a  third  person.  Thus,  if  there  be  a 
natural-born  child,  and  the  father  afterwards  marries  and  has  sons,  his  wife  dies,  and 
he  marries  the  woman  by  whom  he  had  the  natural  child,  it  seems  to  be  the  better 
opinion,  that  the  child  legitimated  by  the  subsequent  marriage  does  not  acquire  the 
right  of  primogeniture  over  the  sons  of  the  first  marriage.  Co.  Lit.  245  a,  note  1; 
and  see  Pothier  Traite  du  Contrat  de  Mariage,  part  5,  c.  2,  \  3.  Vinnius  Inst.  lib.  1, 
tit.  10,  \  13,  De  Legitimatione;  Heinecc.  Elcm.  Jur.  Civ.  p.  50 ;  and  tit.  Marriage 
and  Divorce,  (D.)  ||  j3The  Civil  Code  of  Louisiana,  art. 217,  enacts  that  children  born 
out  of  marriage,  except  those  who  are  born  from  an  incestuous  or  adulterous  con- 
nexion, may  be  legitimated  by  the  subsequent  marriage  of  their  father  and  mother, 
whenever  the  latter  have  acknowledged  them  for  their  children,  either  before  their 
marriage,  or  by  their  contract  of  marriage  itself.  See  as  to  the  mode  of  rendering  a 
bastard  child  legitimate  in  Tennessee,  the  statute  of  1805,  and  Mart.  &  Yerg.  92.  In 
Virginia,  it  is  enacted  that  where  a  man  having  by  a  woman  one  or  more  children, 
shall  afterwards  intermarry  with  such  woman,  such  child  or  children,  if  recognised 
by  him,  shall  be  thereby  legitimate.  3  Hen.  &  Munf.  225,  229,  note ;  Stevenson's 
heirs  v.  Sullivant,  5  Wheat,  207. gf 

|  The  law  of  England  not  only  does  not  allow  children  born  before 
marriage  in  England  to  be  rendered  legitimate  by  the  subsequent  mar- 
riage  of  the  parents;  but  the  Court  of  King's  Bench  has  lately  decided, 
that  a  Scotch  child  born  before  marriage,  and  rendered  legitimate  in 
Scotland  by  the  subsequent  marriage  of  its  parents  there,  is  not  inherit- 
able to  lands  in  England.  The  case  was  an  ejectment  brought  on  the 
demise  of  John  Birtwhistle  for  recovery  of  lands  in  Yorkshire,  and  the 
jury  found  a  special  verdict,  from  which  it  appeared  that  the  lessor  of  the 
!  was  undoubted  heir  as  nephew  of  the  person  last  seised,  if  he 
could  !>o  held  legitimate  and  capable  of  inheriting  lands  in  England. 
His  lather  went  to  Scotland  in  171*0,  and  cohabited  with  his  mother  ;  and 
in  1799,  during  such  cohabitation,  and  the  father  and  mother  being  both 
id  in  Scotland,  the  lessor  was  born,  and  in  1805  the  parents  mar- 
ried in  id.  The  father  died  in  1810,  in  Scotland,  seised  of  lands 
there,  to  which  the  lessor  was  duly  served  heir  according  to  the  Scotch 
law.  The  court  held,  after  argument,  that  the  lessor  of  the  plaintiff  was 
not  by  such  marriage  of  his  parents  after  his  birth,  rendered  capable  of 
inheriting!  i  in  England.  Abbott,  C.  J.,  saying,  "  We  adopt  the  laws 
of  all  Christian  countries  as  to  marriage,  but  it  by  no  means  follows  that 
Ave  are  to  adopt  till  the  consequences  of  such  marriages  which  are 
eel  in  foreign  countries  :  it  is  sufficient  if  we  admit  all  such  con- 
as  follow  from  a  lawful  marriage  solemnized  in  this  country:" 
and  Holroyd,  J.,  says,  "  The  Ux  loci  is  alone  applicable  to  the  inheritance 
of  real  property;  and  I  take  it,  that  legitimacy  alone  is  not  sufficient  to 
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make  a  person  inherit  socage  lands,  it  must  be  legitimacy  sub  modo  ;  the 
heir  must  be  a  child  born  after  marriage." 
Deo  clem.  Birtwhistle  v.  Vardill,  5  Barn  &  C.  438. 

Two  cases  had  been  previously  decided  in  the  House  of  Lords,  which 
were  cited  in  support  of  the  principle  contended  for  in  the  above  case. 
that  legitimacy  is  a  personal  status  accompanying  the  party  wherever 
he  goes,  that  it  must  be  settled  by  the  law  of  the  country  where  the  mar- 
riage takes  place,  and  that  a  person  cannot  be  legitimate  in  one  country 
and  illegitimate  in  another  :  but  these  cases  do  not  appear  inconsistent 
with  the  peculiar  grounds  on  which  the  decision  in  Doe  v.  Vardill  pro- 
ceeded. 

The  first  case  was  decided  in  the  Court  of  Session  in  Scotland,  and 
the  judgment  was  affirmed  in  the  House  of  Lords  in  1808.  W.  Sneddon 
of  New  York,  married,  according  to  the  law  of  America,  a  woman  who 
had  previously  borne  him  two  children,  William  and  Jane,  and  lie  died 
a  few  days  afterwards,  leaving  an  estate  in  Ayrshire  not  disposed  of  by 
will  or  settlement;  such  marriage,  according  to  the  law  of  America,  had 
not  the  effect  of  rendering  the  children  legitimate.  It  was  held  that  the 
son  William  could  not  inherit  the  Ayrshire  estate,  because  his  legitimacy 
or  illegitimacy  must  be  determined  according  to  the  laws  of  America 
where  his  parents  were  domiciled,  and  where  himself  was  born,  and  by 
the  law  of  that  country  he  was  illegitimate. 
5  Barn.  &  C.  444 ;  |3  3  Hagg.  Ecc.  R.  652.tf 

So  also  in  the  case  of  the  Strathmore  peerage,  the  son  of  Lord  Strath- 
more  born  in  England  before  the  marriage  of  his  parents,  who  were 
domiciled  in  England,  was  held  not  entitled  to  inherit  the  Scotch  peerage 
and  estates,  though  his  parents  bail  subsequently  solemnized  a  valid 
marriage  in  England.  Lord  Eldon  said  he  could  discern  no  material 
difference  between  the  case  of  the  then  claimant  and  that  of  Sneddon  v. 
Patrick  ;  and  Lord  Redesdale  says,  "  The  law  that  attached  to  the  claim- 
ant from  his  birth  was  the  law  of  England.  1  apprehend  this  child  was 
born  illegitimate  according  to  the  law  of  the  country  in  which  he  was 
born,  according  to  the  condition  of  the  mother  of  whom  he  was  born, 
and  accordingly  to  the  state  of  his  father,  who  was  at  the  time  a  person 
unquestionably  domiciled  in  England."' 
5  Barn.  A  ('.  444.|| 

All  persons  born  within  marriage  are  legitimate,  unless  there  is  an 
apparent  impossibility  that  they  should  be  generated  by  the  husband; 
for  there  is  the  strongest  presumption  that  can  be,  that  they  are  legiti- 
mate, because  the  husband  hath  the  power  and  dominion  over  his  wife. 
and  therefore  may  by  the  law  keep  her  by  force  within  the  bounds  of 
duty;  to  which  the  canonists  have  added  a  fanciful  reason,  to  wit,  the 
husband  having  the  ownership  of  his  wife,  hath  the  property  of  the  fruit 
of  her  body,  though  planted  by  another ;  <jh  '■■unique  semen  appose  it, 
mar  juiritur,  quia  est  dominus  ventris.     2sowthe  presumption  thus 

being  that  it  is  the  husband's  child,  it  must  be  destroyed  by  contrary 
proof;  and  this  negative  that  it  is  not  the  husband's  child,  is  capable  of 
no  other  proof  than  this  only,  that  it  must  be showrn  impossible  it  should 
be  the  husband's  child ;  if  therefore  the  husband  be  proved  castrate,  the 
issues  a  tards. 

^MiTe  probability  of  nonaccess  of  the  husband  does  not  repel  the  presumption  of 
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legitimacy.  Stegall  v.  Stegall,  2  Brock.  250  ;  Commonwealth  v.  Strickler,  1  Browne, 
Apr-  xlvii. ;  Tate  v.  Penne,  7  N.  S.  553.  And  a  declaration  by  the  husband  that  a 
child  born  in  wedlock,  only  three  months  after  the  marriage,  is  not  his,  followed  by 
sparation,  which  soon  after  took  place  by  mutual  consent,  arc  not  sufficient  to 
prove  the  illegitimacy.     Bowles  v.  Bingham,  2  Munf.  442;  3  Munf.  599. £f 

If  the  husband  be  under  the  age  of  fourteen,  the  issue  are  bastards; 
for,  before  the  age  of  puberty,  generation  is  naturally  impossible. 

1 1  11.  6,  3  b;  Bro.  Bastardy.  26;  Roll.  Abr.  Bastard,  (B,)  13;]  18  H.  6,  31,  34; 
29  Ass.  ">  t  ;  Bro.  Bastardy,  36;  Co.  Lit.  244.  [The  age  of  puberty  is  fixed  by  us, 
after  tie>  R  .man  law.  at  the  age  of  fourteen.  Before  the  time  of  Justinian,  puberty 
in  males  was  judged  of  ex  haoitu  corporis:  but  that  emperor  thinking  inspectionem 
Tiabitudinis  corporis  an  indecent  practice,  fixed  its  commencement  immediately  upon 
the  completion  of  the  fourteenth  year.  Inst.  lib.  1,  tit.  22.  But  it  is  absurd  to  sup- 
thai  generation  is  physically  impossible  before  the  age  of  fourteen;  nor  is  it  so 
concluded  in  the  authority  to  which  the  passage  in  the  text  refers.  1  H.  6,  3  b. 
What  is  tlere  said  (and  it  is,  by  the  way,  merely  the  speech  of  counsel)  is,  that  in 
such  case  the  issue  shall  be  bastard,  "pur  ceo  que  ne  poit  etre  entendus  par  nul  ley 
que  Venfant  deins  eel  age  poit  engend."] 

If  the  husband  be  not  within  the  four  seas  during  the  time  that 
passeth  between  the  conception  and  birth  of  the  child,  it  is  a  bastard. 
This  was  settled  when  the  king's  dominions  extended  to  the  four  seas 
only ;  for  to  pass  and  repass  in  the  king's  dominions  was  possible,  with- 
out any  knowledge  or  proof;  but  to  pass  out  of  another's  dominions 
into  the  king's,  without  some  knowledge  or  proof  of  the  matter,  was 
supposed  by  the  law  not  possible;  for  there  is  no  such  passage  in  a 
realm  well  governed  without  an  examination. 

Roll.  Abr.  355  ;  Co.  Lit.  244;  Bract.  239.  If  the  husband  be  in  Ireland  during 
the  time  the  wife  goes  with  child,  the  issue  is  no  bastard,  because  the  husband  was 
within  the  king's  dominions.  Roll.  Abr.  328.  Qucere.  ||It  is  now  settled  that  the 
presumption  of  access  or  nonaccess  at  such  a  period  as  according  to  nature  might 
render  the  husband  the  father  of  the  child,  or  otherwise,  is  to  be  established  by 
evidence  like  any  other  fact.  See  The  King  v.  Luffe,  8  East,  206 ;  Opinions  in  Barn- 
bury  Peerage  Case,  post,  p.  81.  || 

An  order  of  two  justices,  which  was  affirmed  on  appeal,  adjudged 
J.  S.  the  reputed  father  of  a  bastard  child ;  the  order  recited  specially. 
that  Mary,  the  wife  of  Jonathan  Spence,  mariner,  was  delivered  of  a 
male  bastard  child,  and  that  it  appeared  to  them  upon  oath  of,  &c,  that 
Jonathan  Spence,  her  husband,  was  in  the  king's  service  at  Cadiz  in 
Spain,  and  not  within  the  king  of  England's  dominions,  at  the  time 
when  the  said  child  was  begotten  or  born ;  and  because  it  did  not  appear 
that  the  husband  was  absent  all  the  time,  as  well  as  at  the  time  of  con- 
ception and  the  child's  being  born,  the  order  was  quashed. 

Carth.  469  ;  Sulk.  122,  pi.  5.  [But  it  hath  been  settled  ever  since  PendrePs  ca 
in  5  <  ■.  2,  that  not  only  proof  of  being  out  of  the  kingdom,  but  also  every  other  kind 
of  evidence  tending  to  prove  the  impossibility,  or  even  improbability,  of  the  husband's 
being  the  father,  is  admissible.  2  Stra.  925.  ||Bull.  X.  P.  113,  a.||  3  P.  Wins.  365  ; 
1  Black.  Com.  157  :  Lomax  v.  Holden,  2  Stra.  940;  Ilex  v.  Inhabitants  of  Bedall, 
Ibid.  L075  :  Ca.  temp.  Hardw.  37.9  ;  and  Andr.  8.  8.  C.  ;  Goodright  v.  Saul.  4  Term 
R.  356;  le-x  v.  Inhabitants  of  Lubbenham,  Ibid.  251.1  j| See  the  resolutions  in  the 
Banbury  Peerage  ('use,  and  the  report  of  the  Gardner  Peerage  Case,j*w£.||  j3See  also 
6  Binn.  283;  1  Ashm.  269;  3  Hawks,  023. j/ 

||  But  it  is  not  necessary  that  the  husband  should  be  absent  during  the 
whole  time  of  gestation,  in  order  to  render  the  child  illegitimate,  if  he  be 
absent  so  long  that,  according  to  the  course  of  nature,  he  could  not  be 
the  father. 

Au  order  of  bastardy  removed  into  the  King's  Bench  by  certiorari^ 
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stated,  that  it  appeared  to  the  justices,  on  the  o^th  of  Mary  Taylor  as 
otherwise,  that  her  husband  had  been  beyond  seas,  and  that  she  had 
not  seen  him  or  had  access  to  him  from  the  9th  of  April,  1S04,  till  the 
29th  of  June,  1806  :  and  that  it  appeared  that  the  said  Mary  Taylor,  on 
the  13th  of  July,  1806,  was  delivered  of  a  male  bastard  child  likely  to 
become  chargeable  to  the  parish  of  B.,  and  that  H.  Luffe  did  beget  the 
said  child  on  the  said  Mary  Taylor  ;  and  the  justices  upon  examination 
of  the  cause  and  circumstances  of  the  premises,  as  well  as  upon  oath  of 
the  said  Mary  Taylor  as  otherwise,  did  thereby  adjudge  the  said  H.  LufTe 
to  be  the  reputed  father,  &c,  &c.  Three  objections  were  taken  to  the 
order :  1st,  that  the  wife  was  admitted  to  prove  the  nonaccess  of  her 
husband  ;  2dly,  that  the  child,  being  of  a  married  woman,  the  justices 
had  no  jurisdiction  to  make  an  order  of  filiation,  unless  the  child  ap- 
peared to  have  been  actually  chargeable ;  3dly,  that  the  nonaccess  of 
the  husband  was  not  proved  during  the  whole  time  of  the  wife's  preg- 
nancy, which  was  necessary  to  bastardize  the  issue.  Lord  Ellen- 
borough,  C.  J.,  after  over-ruling  the  first  objection,  and  observing  that 
the  second  resolved  itself  into  the  third,  proceeded,  in  an  elaborate  judg- 
ment, to  show  that  there  was  no  novelty  (as  had  been  urged)  in  the 
doctrine  of  admitting  the  proof  of  nonaccess  of  the  husband,  living 
within  the  kingdom,  in  order  to  rebut  the  presumption  of  legitimacy ; 
and  his  lordship  cited  cases  from  the  Year  Books,  1  H.  6,  and  10  and  18 
Edw.  1,  where  this  evidence  had  been  admitted.  "The  rule  of  law," 
says  his  lordship,  "  which  has  prevailed  in  these  cases,  is  Habitur  hide 
presumptioni  donee  probetur  in  contrarium.  Ut  ecce,  maritus  pro- 
batur  non  concubuisse  aliquamdiu  cum  uxore,  infirndtate  vel  alia 
causa  impeditus,  vel  erat  in  ea  invalil udine  ut  generare  non  possit. 
Bracton,  p.  6,  a.  From  all  these  authorities  I  think  this  conclusion 
may  be  drawn,  that  circumstances  which  show  a  natural  impossibility 
that  the  husband  should  be  the  father  of  the  child  of  which  the  wife  is 
delivered,  whether  arising  from  his  being  under  the  age  of  puberty,  or 
from  his  labouring  under  disability  occasioned  by  natural  infirmity,  or 
from  the  length  of  time  elapsed  since  his  death,  are  grounds  on  which 
the  illegitimacy  of  the  child  may  be  founded."  The  order  was  con- 
firmed. 

The  King  v.  Luffe,  8  East,  139;  and  see  11  East,  132  ;  12  East,  550;  Head  v.  Head, 
1  Sim.  &  Stu.  150  ;  1  Turner  It.  138  ;  Smyth  v.  Charnberlayne,  decided  in  the  Prero- 
gative Court  of  Canterbury  by  Sir  W.  Wynne,  1792.  Appendix  to  Le  Marchant's 
Gardner  Peerage  Case.  See  the  opinions  of  the  judges  on  the  Banbury  claim  of 
Peerage,  post;  Shelley  v. ,  13  Ves.  58. 

It  was  held  in  one  case  not  absolutely  necessary  to  prove  the  nonac- 
cess of  the  husband,  where  the  circumstances  of  the  case  raised  a  strong 
presumption  against  the  legitimacy  of  the  child  ;  as,  for  instance,  where 
it  was  born  during  the  notorious  cohabitation  of  the  mother  with  another 
man,  and  was  considered  by  all  the  family  as  his  child. 

Goodrisjht  v.  Saul,  4  Term  R.  356.  But  Lord  Erskine,  who  was  counsel  in  this  case, 
has  stated  that  it  was  decided  on  the  ground  of  nonaccess  being  proved.  See  Gardner 
Peerage  Case,  Appendix,  p.  468;  and  see  the  case  of  Boughton  v.  Boughton.  lb.  469, 
68  East,  202;  11  East,  132;  13  Ves.  58;  7  N.  S.  553;  1  Ashm.  269;  6  Binn.  283: 
3  Hawks,  623.  £ 

In  the  celebrated  case  of  the  Banbury  Peerage,  the  judges,  in  answer 
to  questions  put  to  them  by  the  House,  gave  the  following  unanimous 
answers : — 
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"The  presumption  of  legitimacy,  arising  from  the  birth  of  a  child 
during  wedlock,  the  husband  and  wife  not  being  proved  to  be  impotent, 
and  having  opportunity  of  access  to  eacli  other  during  the  period  in 
which  a  child  could  be  begotten  and  born  in  the  course  of  nature,  may 
be  rebutted  by  circumstances  inducing  a  contrary  presumption. 

See  Selw.  \i.  1'ri.  708,  Gardner  Peerage  Case,  by  Mr.  Le  Marchant,  Appendix, 
note  E,  where  a  concise  and  clear  account  is  given  from  authentic  sources  of  the  various 
proceedings  in  this  case,  and  1  Sim.  <Sc  Stu.  153. 

"  The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a  man  by 
lawful  wedlock,  is  generally,  by  the  law  of  England,  prima  facie  evi- 
dence that  such  child  is  legitimate.  Such  prima  facie  evidence  of  legi- 
timacy may  always  be  lawfully  rebutted  by  satisfactory  evidence  that 
i  access  did  not  take  place  between  the  husband  and  wife,  as  by  the 
rs  of  nature  is  necessary,  in  order  for  the  man  in  fact  to  be  the  father 
of  the  child.  The  physical  fact  of  impotency,  or  of  nonaccess,  or  of 
nongenerating  access,  as  the  case  may  be,  may  always  be  lawfully 
proved  by  means  of  such  legal  evidence  as  is  strictly  admissible  in  every 
other  case  in  which  it  is  necessary,  by  the  law  of  England,  that  a  physi 
cal  fact  be  proved. 

-After  proof  given  of  such  access  of  the  husband  and  wife,  by  which, 
according  to  the  laws  of  nature,  he  might  be  the  father  of  a  child,  (by 
which  is  to  be  understood  proof  of  sexual  intercourse  between  them,) 
no  evidence  can  be  received  except  it  tend  to  falsify  the  proof  that  such 
intercourse  had  taken  place,  (a)  Such  proof  must  be  regulated  by  the 
same  principles  as  are  applicable  to  the  establishment  of  any  other  fact. 

(c)  But  see  the  Gardner  Peerage  Case,  post. 

"  In  every  case  where  a  child  is  born  in  lawful  wedlock,  the  husband 
not  being  separated  from  his  wife  by  a  sentence  of  divorce,  sexual  inter- 
course is  presumed  to  have  taken  place  between  the  husband  and  wife ; 
until  that  presumption  is  encountered  by  such  evidence  as  proves,  to  the 
satisfaction  of  those  who  are  to  decide  the  question,  that  such  sexual 
intercourse  did  not  take  place  at  any  time,  when  by  such  intercourse  the 
husband  could,  according  to  the  laws  of  nature,  be  the  father  of  such  child. 

"  The  presumption  of  legitimacy  of  a  child  born  in  lawful  wedlock, 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
can  he  legally  resisted  only  by  evidence  of  such  facts  or  circumstances 
as  are  sufficient  to  prove  to  the  satisfaction  of  those  who  are  to  decide 
the  question,  that  no  sexual  intercourse  did  take  place  between  the  hus- 
band and  wife  at  any  time,  when  by  such  intercourse  the  husband  could, 
by  the  laws  of  nature,  be  the  father  of  such  child. 

"  Where  the  legitimacy  of  a  child  in  such  case  is  disputed,  on  the 
ground  that  the  husband  was  not  the  father  of  such  child,  the  question 
to  be  left  to  the  jury  is,  whether  the  husband  was  the  father  of  such 
child ;  and  the  evidence  to  prove  that  he  was  not  the  father,  must  be  of 
such  facts  and  circumstances  as  are  sufficient  to  prove,  to  the  satisfaction 
of  a  jury,  that  no  sexual  intercourse  took  place  between  the  husband 
and  wife  at  any  time,  when  by  such  intercourse  the  husband  could,  by 
the  laws  <>f   nature,  be  the  father  of  such  child."|| 

If  the  marriage  is  made  null  by  divorce,  the  issue  is  illegitimate  ;  as  if 
the  parties  be  divorced  by  pre-contract,  consanguinity,  affinity,  or  fri- 
gidity;  for  where  the  marriage  is  nullified,  it  is  a  copulation  without 
marriage,  and  consequently  the  issue  are  bastards ;  and  it  is  the  same  by 
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our  law,  whether  they  have  notice  or  not  of  the  consanguinity,  because 

we  look  no  further  than  the  dissolution. 

Roll.  Abr.  358,  359,  360.  ,3111  Virginia,  the  issue  of  marriages  deemed  null  in  law, 
shall  nevertheless  he  legitimate.    Stones  v.  Keiling,  3  H.  &  M.  228,  note.gf 

If  a  man  marry  his  cousin  within  the  degrees,  or  his  sister,  the  issue 
got  between  them  is  not  a  bastard  till  there  be  a  divorce ;  for  though 
such  a  marriage  be  unlawful,  yet  it  remains  good  till  sentence  of  divorce 
be  pronounced,  and  consequently  the  issue  must  be  esteemed  legitimate 
till  such  a  dissolution. 

Roll.  Abr.  357. 

If  a  man  be  divorced  from  one  woman  propter  perpetuam  generandi 
impotentiam,  and  then  marry  another,  and  have  issue  by  the  second 
marriage,  which  continues  without  divorce,  the  issue  are  lawful ;  for  a 
man  may  be  habilis  et  inhabilis  diversis  temporibus,  and  the  second 
marriage  is  not  avoided  by  any  divorce,  and  therefore  stands  good  in 
law. 

5  Co.  98  b;  Burie's  case,  2  Leon.  1C9;  S.  C.  Jenk.  R.  268;  Noy,  72;  Moor,  225, 
pi.  366,  S.  C.  by  the  name  of  Morris  and  Webber. 

A  bed-rid  person  marries  a  woman  that  is  pregnant  in  his  chamber, 
the  woman  is  delivered  twelve  weeks  after;  the  child  adjudged  a  bas- 
tard, for  the  apparent  impossibility  of  his  being  the  father  of  it. 
2  Roll.  Abr.  353,  Foxcroft's  case.     ||  See  8  East,  193  ;  12  East,  550. 

If  a  woman  marry  grossment  ensient  it  is  the  child  of  the  husband  ; 
for,  when  they  testify  their  consent  by  a  public  marriage  before  the  birth 
of  the  child,  it  is  a  public  acknowledgment  that  the  child  is  his;  for  at 
that  time  the  child  is  one  with  the  mother,  and  therefore  in  taking  the 
mother  he  takes  the  child  with  her. 
Roll.  Abr.  358. 

If  a  man  is  married  within  the  age  of  consent,  and  when  he  comes  to 
that  age  he  is  divorced  by  reason  of  his  dissent  from  the  marriage,  and 
then  he  marries  again,  and  hath  issue,  and  dies  ;  it  cannot  be  averred 
that  he  cohabited  with  his  first  wife  to  avoid  the  divorce  and  disannul 
the  second  marriage,  and  bastardize  the  issue,  for  the  ecclesiastical  courts 
are  proper  judges  in  this  case;  and  when  by  sentence  they  have  declared 
the  marriage  void,  it  cannot  belong  to  the  temporal  courts  to  inquire  into 
and  set  aside  their  sentence,  for  that  is  to  take  away  their  jurisdiction; 
the  same  law  if  the  first  wife  had  been  divorced  causa  pra-contractus. 

7  Co.  41 ;  Kenn's  case,  Roll.  Abr.  360  ;  Cro.  Jac.  186  ;  4  Co.  29  ;  Godolph.  484. 

If  there  be  a  separation  for  adultery  a  mensd  et  tJwro,  the  issue  born 
afterwards  are  presumed  primd  facie  not  to  be  the  hushand's,  unless  it 
appear  upon  proof  that  the  husband  after  such  separation  did  cohabit 
with  his  wife. 

11  II.  7,  27  a  ;  Roll.  Abr.  359  ;  7  Co.  42  ;  Salk.  123,  pi.  7  ;  3  P.  Wms.  275. 

[Where  parliament  dissolves  a  marriage  for  a  cause  subsequent 
thereto,  there  is  no  necessary  or  general  occasion  for  reputing  the  child- 
ren illegitimate. 


a 


1  Wooddes.  394.     In  the  case  of  adultery,  a  clause  is  occasionally  inserted  for 
illegitimating  children  born  after  a  particular  time.    See  Martin's  Divorce  Bill,  1793.] 

If  A  takes  B  to  wife,  and  has  issue  by  her,  and  they  are  afterwards 
divorced,  because  they  were  within  the  age  of  consent  at  the  time  of 
marriage,  and  afterwards  disagreed ;  and  then  A  takes  D  to  wife,  by 
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whom  lie  hath  issue,  and  dies;  upon  the  suit  of  the  issue  of  B,  the  eccle- 
siastical commissioners,  upon  a  commission  directed  to  them,  cannot 
inquire  into  the  marriage  between  A  and  D,  because  they  are  dead; 
for  though  a  sentence  of  divorce  may  be  repealed,  after  the  death 
of  the  parties,  by  suit  in  the  spiritual  courts,  yet  no  sentence  of  divorce 
can  pass  there  alter  the  death  of  the  parties;  for  a  divorce  in  the  eccle- 
siastical courts,  after  the  death  of  the  parties,  can  be  only  made  to  bas- 
tardize the  issue  of  that  marriage,  which  being  a  thing  that  concerns  the 
inheritance,  is  properly  cognisable  in  the  temporal  courts;  therefore  a 
prohibition  shall  be  granted  to  stop  their  proceeding  upon  it. 
Roll.  Abr.  360;  7  Co.  43  b. 

As  to  the  legitimation  of  children  born  after  the  death  of  the  husband, 
it  is  agreed,  that  the  usual  time  of  birth  is  nine  solar  months  and  ten 
days ;  but  it  may  be  hastened  or  prolonged  by  accident ;  as  by  hard  usage, 
want  of  sustenance,  &c. ;  because  the  nourishment  of  the  child  in  the 
womb,  depends  on  that  of  the  mother ;  so  that  a  child  hath  been  allowed 
legitimate  nine  months  and  twenty  days  after  the  death  of  the  father, 
but  when  the  child  was  born  eleven  months  after  the  death  of  the  hus- 
band, and  it  was  proved  the  husband  could  not  enjoy  his  wife  within  a 
month  before  his  death,  it  was  adjudged  a  bastard. 

||  Alsop  v.  Stacy,  ||  Palm.  9 ;  Roll.  Abr.  356  ;  Godbolt,  281 ;  Stile,  277.  ||  Cro.  Jac. 
541.  ||  See  Mr.  Hargrave's  note,  1  Co.  Lit.  123,  b,  ||  where  he  contends  that  Lord 
Coke's  rule,  that  nine  months,  or  forty  weeks,  is  the  furthest  legitimum  tempus  allowed 
by  law  for  a  child  to  be  born,  is  too  strict;  and  that  it  seems  to  be  the  practice  of  th<= 
courts  to  consider  forty  weeks  merely  as  the  more  usual  time,  and  not  to  decline  exer- 
cising a  discretion  of  allowing  a  longer  space  where  the  opinions  of  physicians,  or  the 
circumstances  of  the  case,  have  so  required.  See  the  arguments  in  the  Gardner  Peerage 
Case,  reported  by  Mr.  Le  Marchant.  1828,  where  Mr.  Hargrave's  note  is  considered, 
and  Dr.  Hunter's  opinion  as  to  the  period  of  gestation  stated  by  Mr;  Hargrave,  is  much 
questioned.  ||  [t  The  duration  of  human  pregnancy  is  not  certain,  and  probably  is  not 
the  same  in  every  woman ;  forty  weeks  is  perhaps  the  ordinary  duration,  though  the 
opinions  of  medico-legal  writers  fluctuate  very  much  on  this  subject.  Chit.  Med.  Jur. 
40'J  ;  Dewees,  Midwifery,  125  ;  1  Parris  &  Fonbl.  Med.  Jur.  219,  230,  245  ;  2  Dunglis- 
son's  Human  Physiology,  362;  Ryan's  Med.  Jur.  121.  The  Civil  Code  of  Louisiana 
provides  that  the  child  capable  of  living,  which  is  born  before  the  one  hundred  and 
eightieth  day  after  the  marriage,  's  not  presumed  to  be  the  child  of  the  husband  ;  every 
child  born  alive  m^re  than  six  months  after  conception,  is  presumed  to  be  capable  of 
living.  Art.  205.  The  same  rule  applies  with  respect  to  the  child  born  three  hundred 
days  after  the  dissolution  of  the  marriage,  or  after  sentence  of  separation  from  bed  and 
board.     Art.  206.     Vide  Bouv.  L.  D.  art.  Pregnancy. $ 

A  lewd  woman  after  her  husband's  death  married  her  adulterer,  and 
within  six  months  and  a  day  after  her  first  husband's  death,  had  a  child; 
it  was  adjudged  the  first  husband's  because  he  had  the  dominion  of  the 
woman  at  the  time  of  her  conception. 

Palm.  9;  Co.  Lit.  8,  a.  /3  It  is  enacted  by  the  Civil  Code  of  Louisiana,  art.  954, 
that  if  the  mother  marry  again  within  two  months  after  the  death  of  her  husband, 
and  a  chiM  is  burn  within  five  months  after  the  second  marriage,  if  the  child  be  born 
capable  of  living,  it  is  considered  as  the  issue  of  the  first  marriage,  and  is  admitted  to 
the  succession  of  the  first  husband.-  See  Redlion  v.  Woolverton,  7  Hazard's  Register 
of  Pennsylvania,  363.0 

A  wife  marries  immediately  after  her  husband's  death,  and  hath  a 
child  nine  months  and  eleven  days  after  the  death  of  her  first  husband ; 
it  was  adjudged  the  second  husband's,  because  it  was  born  one  day 
after  the  usual  time,  and  the  usual  time  is  the  onlv  measure  to  discern 
between  them  ;  but  if  it  be  born  at  the  end  of  nine  months  and  ten  days, 
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the  father  is  doubtful,  and  some  have  said,  that  the  child  may  choose  his 
father. 

21  E.  3,  39  ;  Co.  Lit.  8  a ;  Bro,  97  ;  Roll.  Abr.  357.  ||  See  the  case  of  Forster  v. 
Cook,  3  Bro.  C.  R.  347.  But  see  Lord  Eldon's  observations  on  this  case  in  the  Gard- 
ner Peerage  Case,  p.  286.  ||  But  to  prevent  this  doubtfulness  in  heirs,  and  to  hinder  the 
wife  from  putting  false  children  upon  her  deceased  husband,  the  law  hath  provided  the 
-writ  de  ventre  inspidendo  for  the  husband's  heir;  and  if  the  wife  be  found  with  child,  or 
suspected  to  be  so,  she  must  be  removed  to  a  eastle,  and  there  safely  kept  till  her  deli- 
very ;  and  by  this  writ  the  heir  may  take  her  away  from  her  second  husband  ;  but  it  lies 
not  for  the  heir  apparent,  who  hath  no  interest  in  the  estate  in  the  life  of  the  ancestor. 
Co.  Lit.  8  ;  RolL  Abr.  357.  This  power  of  removing  the  relict  of  the  ancestor  to  a  cas- 
tle, in  case  she  really  is,  or  is  suspected  to  lie  with  child,  seems  only  to  be  used  where 
the  woman  continues  unmarried  ;  for  if  she  takes  another  husband,  and  the  sheriff  re- 
turns that  he  caused  her  to  be  searched  by  such  women,  and  found  her  to  be  ensienf,  the 
course  seems  to  be  this,  viz.,  for  the  husband  to  enter  into  recognisance  that  she  shall 
not  remove  from  the  house  where  they  then  inhabit;  after  which  a  writ  is  to  be  awarded 
to  the  sheriff  to  cause  her  to  be  viewed  every  day  till  her  delivery,  by  two  at  least  of  the 
said  women  returned  by  him,  and  that  three  or  more  of  them  shall  be  present  with  her 
at  her  delivery.  Cro.  Jac.  685 ;  Moo.  523  ;  Co.  Lit.  8 ;  Cro.  Eliz.  566 ;  Reg.  227. 
[This  writ  is  grantable  to  tenant  in  tail.  Ex  parte  Aiscough,  2  P.  Wms.  591 ;  Mosel. 
39  L  It  is  dow  granted  to  a  devisee,  whether  for  life,  or  in  tail,  or  in  fee.  Ex  parte 
Bateman,  at  the  Rolls,  10th  Dec.  17*4  ;  Ex  parte  Bellett,  at  the  Rolls,  20th  Dec.  1786  ; 
Ex  parte  Wallop,  4  Bro.  Chan.  R,  90.  Id  Mosely  a  case  of  personal  estate  is  cited,  in 
which  tlic  then  Master  of  the  Rolls,  in  conformity  to  the  reason  of  the  common  law, 
directed  that  the  Master  should  appoint  two  matrons  to  inspect  a  woman.  Mos.  391.] 

[]  Captain  Alan  Hide  Gardner  and  M.  E.,  his  wife,  cohabited  as  man 
and  wife  from  their  marriage  till  the  month  of  January,  1802.  On  the 
10th  of  that  month,  Captain  G.  being  on  board  the  ship  which  he  com- 
manded at  Portsmouth,  Mrs.  G.  joined  him,  and  remained  till  the  30th 
of  January,  when  she  quitted  the  ship  at  St.  Helen's.  On  the  7th  of 
February,  following,  Captain  Gardner  sailed  for  the  West  Indies, 
(having  never  been  on  shore  since  Mrs.  G.'s  departure,)  and  did  not  re- 
turn to  England  till  the  11th  of  July,  following.  Mrs.  G.  returned  to 
London  on  quitting  the  ship,  and  immediately  commenced  or  resumed 
an  adulterous  intercourse  with  Mr.  II.  Jadis,  who,  in  about  a  week  from 
her  return,  was  seen  by  her  servant  with  her  in  her  bed-room,  and  on 
another  occasion,  in  bed  with  her.  She  kept  up  a  constant  intercourse 
with  him  during  her  husband's  absence.  Before  Captain  G.'s  return  in 
July,  Mrs.  G.  declared  herself  with  child,  and  expressed  an  expectation 
of  being  delivered  on  Captain  G.'s  return  in  the  summer.  In  the 
autumn  she  appeared  advanced  in  pregnancy,  Captain  G.  treated  her 
like  a  woman  in  that  condition,  and  expressed  anxiety  as  to  her  health, 
and  as  to  the  child  likely  to  be  born.  Having  been  overturned  in  a  car- 
riage, the  family  apothecary  was  called  in  and  attended  her.  Mrs.  G. 
tried  to  advance  her  delivery  by  driving  over  the  stones  in  her  carriage, 
telling  her  servant  that  her  medical  attendant  advised  it;  and  she  also 
told  her  that  the  child  would  not  be  born  in  time  to  be  Captain  G.'s 
child,  and  that  Mr.  Jadis  must  be  its  father.  She  was  delivered  of  a  son 
on  the  8th  of  December,  1802,  when  Captain  G.,  by  her  contrivance, 
fots  not  in  the  house,  and  did  not  sleep  there  that  night.  Mrs.  G.  told 
her  husband's  brother  she  had  had  a  dropsy,  and  sent  her  servant  to  the 
family  apothecary  to  say  she  was  put  to  bed,  but  he  must  keep  it  a 
secret.  The  child  was  conveyed  by  the  midwife,  by  Mrs.  G.'s  orders, 
to  a  woman  to  nurse ;  Mrs.  G.  visited  it,  and  ordered  it  to  be  christened 
Henry  Fenton,  after  Mr  J.,  her  paramour.  In  June,  1803,  Captain  G. 
having  discovered  his  wife's  intercourse  with  Mr.  J.,  ceased  to  cohabit 
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with  her,  and  she  went  to  live  with  Mr.  J.  They  resided  together  at 
Bayswater,  ami  in  Hertfordshire,  and  had  a  child  with  them  called 
II  nry  Jadis.  In  1814,  the  boy  was  j  >1  a  cod  at  Westminster  school,  hy 
the  name  of  Henry  Fenton  Jadis,  and  Mr.  J.  visited  him,  paid  his  bills, 
ami  treated  him  as  his  son.  Captain  Gardner,  in  1804,  recovered 
damages  against  Mr.  d.  in  an  action  for  adultery,  and  obtained  a  divorce 
d  mcnsd  >t  tln>r<i :  and  in  1805,  the  marriage  was  dissolved  by  act  of 
parliament.  In  1808,  Captain  G.'s  father  dying,  he  became  Lord  Gard- 
ner. In  1809  he  married  again,  and  in  1810  had  a  son,  Alan  Legge 
Gardner,  on  whom,  hy  the  death  of  his  father  in  1815,  the  barony  of 
Gardner  descended,  supposing  Henry  Fenton  Gardner  (the  son  of  which 
Mrs.  G.  was  delivered  in  December,  1802)  to  be  illegitimate.  Alan  Legge 
Gardner,  during  his  minority,  (in  1824,)  petitioned  the  king  to  declare 
his  right  to  the  ban  my  by  letters  patent,  or  to  order  his  name  to  be  entered 
on  the  parliament-roll  as  a  minor  peer,  or  to  recognise  his  right  in  such 
other  way  as  t<>  his  majesty  should  seem  proper.  On  the  report  of  the 
attorney-general,  the  petition  was  referred  to  the  House  of  Lords;  and 
in  1825,  it  came  on  to  be  heard  before  a  committee  of  privileges.  The 
above  facts  were  proved  in  evidence;  and  various  physicians  and  ac- 
coucheurs  were  also  examined  on  the  part  of  the  petitioner,  and  on  the 
part  of  Henry  Fenton  Gardner,  (who  put  in  his  claim  to  the  barony,)  as 
to  the  possibility  of  H.  F.  Gardner  being  the  son  of  Captain,  afterwards 
Lord  Gardner.  On  the  part  of  the  petitioner,  five  eminent  medical  prac- 
titioner- stated  they  considered  it  impossible  that  Henry  Fenton  G.,  born 
on  the  8th  of  December,  could  be  the  fruit  of  intercourse  between  Cap- 
tain G.  and  his  wife  on  the  30th  of  January,  or  even  on  the  7th  of 
February,  the  former  period  being  forty-four  weeks  and  three  days,  and 
the  latter  forty-three  weeks  and  four  days.  They  were  also  clearly  of 
opinion,  that  he  could  not  have  been  begotten  by  Captain  Gardner  after 
the  11th  of  July,  when  he  returned  to  England.  These  witnesses  agreed. 
that  forty  weeks  after  conception  was  the  latest  time  for  the  labour  of  a 
woman  to  commence,  so  that  the  woman  and  child  could  live;  though 
the  time  was  sometimes  less.  On  the  part  of  Henry  Fenton  Gardner  a 
number  of  medical  witnesses  were  called,  who  agreed  that  fortv  weeks 
or  two  hundred  and  eighty  days  was  the  ordinary  period  of  gestation ; 
but  most  of  them  professed  to  have  known  instances  of  that  period 
being  exceeded,  and  in  some  instances  protracted  to  three  hundred  and 
six  and  three  hundred  and  eleven  days ;  and  they  conceived  that  a  child 
born  on  the  8th  of  December  might  be  begotten  on  the  30th  of  January; 
and  some  midwives  and  other  women  were  called,  who  spoke  to 
children  being  born,  (who  lived.)  according  to  their  calculations,  at  ten 
and  even  eleven  months  from  their  conception. (a)  The  committee 
resolved,  that  Alan  Le^p-e  Gardner  had  made  good  his  claim  to  the 
iiy.  thereby  establishing  the  illegitimacy  of  Henry  Fenton  Gardner, 
or  Jadis. 

Gardner  Peerage  Case,  reported  by  Denis  Le  Marchant,  Esq.     See  the  preface  for 
-  "a  the  law  respecting  adulterine  bastardy,  and  the  Appendix  for 
several  cases  as  to  the  law  of  Scotland  and  France  on  this  subject,  and  for  a  clear  and 
authentic  reportofthe  proceedings  in  the  Banbury  Peerag    Case,     (a)  It  is  to  be  ob- 
1  that  the  witnesses  for  the  p  r  professed  to  found  their  judgment  as  to  the 

period  of  gestation  on  cases  in  their  own  knowledge,  where  the  time  of  conception  was 
ascertained  with  tolerable  accuracy;  and  they  agree  that  in  those  instances  they  nevef 
knew  the  forty  weeks  or  two  hundred  and  eighty  day-  id.   None  of  the  medical 
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witnesses  fur  Henry  Fenton  Gardner  professed  to  state  a  case  of  that  period  being 
exceeded,  where  the  date  of  conception  wa  -  y  known ;  they  only  adduced  instances 

of  married  women  cohabiting  with  their  husbands,  where  the  computation  was  made 
either  from  the  woman's  last  menstruation,  or  from  the  time  when  the  expected  men- 
struation was  first  missed,  or  from  the  sensations  experienced  on  the  quickening  of  the 
child.  Any  of  these  criteria,  according  to  the  admissions  of  the  witnesses  themselves. 
must  be  fallible  ;  the  conception  may  take  place  either  the  day  after  the  last  menstrua- 
tion, or  not  till  twenty-seven  day-;  after,  or  at  any  time  in  the  interval.  The  return 
of  the  menses  is  often  obstructed  by  cold  and  other  causes,  and  is  almost  invariably 
ended  while  the  woman  is  suckling;  and  conception  sometimes  takes  place  dur- 
ing the  suspension;  and  the  period  of  quickening  varies  in  different  women  to  the 
extent  of  several  weeks,  besides  that  the  sensations  indicating  it  are  liable  to  be  mis- 
taken. The  only  female  witness  who.  in  speaking  to  a  gestation  exceeding  nine 
calendar  months,  (ten  months  and  live  days  sed  to  date  her  conception  from  a 

definite  day.  viz.  the  departure  of  her  husband  to  sea,  was  proved  to  be  mistaken  as 
to  the  date.  See  the  evidence  in  Mr.  Le  Marchant's  Report.  Notwithstanding,  how- 
ever, the  clear  and  strong  testimony  of  the  medical  witnesses  for  the  petitioner,  and 
the  unsatisfactory  nature  of  the  evidence  opposed  to  it,  the  decision  is  perhaps  hardly 
to  be  deemed  a  recognition  of  the  doctrine  of  the  King  v.  Luffe,  strongly  supported 
by  Lord  Erskine,  in  the  Banbury  Peerage  Case,  and  winch  would  seem  the  result  of 
the  judges'  opinions  in  that  case,  viz.,  that  in  order  to  bastardize  a  child  born  in  wed- 
lock, the  evidence  must  show  a  natural  impossibility  of  the  husband  being  the  father. 
Taking  the  evidence  of  the  physicians,  together  with  thai  a-  bo  Lady  G.'s  adultery, 
and  the  circumstances  attending  the  birth  and  education  of  the  child,  the  case  seems 
to  proceed  upon  the  broader  rule,  that  a  strong  moral  improbability  may  lie  sufficient 
to  rebut  the  presumption  of  legitimacy  arising  from  birth  in  wedlock.  Had  Lady 
G.'s  life  been  unimpeached.  could  the  committee,  on  the  evidence  of  the  physicians 
alone,  have  pronounced  the  child  illegitimate?     And  y<  rding  to  the  opinions 

in  the  Banlmry  Case,  they  were  to  l>e  satisfied,  "that  no  sexual  intercourse  did  take 
place  between  the  husband  and  wife,  at  any  time  when  by  such  intercourse  the  hus- 
band could  by  the  laws  of  nature  be  the  father  of  the  child."  Lord  Etedesdale,  Lord 
Eldon,  and  Lord  Ellenborough  appear  in  this  case  to  have  considered  strong  m< 
improbability  sufficient ;  and  Lord  C.  Lyndhurst  in  .Morris  v.  I>avis  (.MS.  Rep.;  and 
see  5  Russell,  S.  C.)  was  of  the  same  opinion,  and  impugned  Lord  Erskine's  contrary 
doctrine — and  considered  moral  improbability  as  the  rule  of  the  Banbury  Peerage 
Case.    jSSee  Bouv.  L.  1).,  article  Pregnancy,  lor  the  si<:ns  of  pregnancy.g 

|j  (B)  Of  the  Capacities  ami  Incapacities  of  Bastards. || 

He  is  quasi  nullius  filius,  and  can  be  heir  to  no  man. 

Doct,  &  Stud.  Dial.  1,  c.  7 ;  Inst.  123;  (3  Cooley  \.  Dewey,  1  Pick.  R.  93 ;  Stover 
v.  Boswell,  3  Dana,  233;  Barwick  v.  Miller,  4   Des  I:  Fhntham  v.  Holder, 

1  Dev.  Eq.  11.  345;  accord.  In  Connecticut,  a  bastard  child  inherits  the  mother's 
real  estate,  Heath  v.  White,  5  Conn.  228  :  and  the  same  just  rule  is  established  in 
Kentucky  by  statute,  3  Dana.  '2'-','.',  :  and  in  Massachusi  tts,  see  Rev.  St.  c.  61,  §$  2,  3. 
In  Virginia,  a  bastard  child,  acknowledged  by  his  parents  who  have  subsequently 
married,  is  put  on  the  same  footing  with  children  burn  in  wedlock.  Rice  v.  Efford, 
3  II.  &  M.  225.  In  Connecticut,  bastard  children  of  the  same  mother  are  heirs  to 
each  other.  Browne  v.  Dye,  2  Root,  280;  S.  P.  Flintham  v.  Holder,  1  Dev.  Eq.  R» 
34-") :  and  there  the  child  inherits  his  mother's  real  estate.  Heath  v.  White,  5  Conn. 
228.     In  South  Carolina,  where  a  bastard  died  in  leaving  a  mother,  it  was  held 

she  could  take  neither  his  real  nor  personal  estate.  Barwick  v.  Miller,  4  Dessaus. 
434.     See  3  Dana,  233.fi! 

But  though  he  cannot  inherit  any  ancestor,  yet  when  he  hath  gotten 
a  name  of  reputation,  lie  may  purchase  by  it ;  for  all  surnames  were 
originally  acquired  by  reputation.  George  Shelly  conveyed  lands  to  the 
use  of  himself,  the  remainder  to  George  Shelly  his  son  ;  whereas  in  truth 
George  was  born  of  one  B,  in  matrimony  of  one  C,  yet  was  reputed  the 
son  of  George,  and  educated  by  him;  though  the  boy  was  but  six  years 
old,  it  was  ruled  that  he  should  take  the  remainder;  for  having  got  by 
reputation  the  name  of  (leorge  Shelly,  these  words  are  a  certain  desig- 
nation of  the  person  to  make  the  remainder.     But  if  a  remainder  be 
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limited  to  the  eldest  issue  of  J  S,  whether  legitimate  or  illegitimate,  J  £ 
hath  issue  a  bustard,  lie  shall  not  take  this  remainder;  for  it  is  not  vested 
in  J  S  as  it  was  in  the  other  ease,  but  is  in  contingency,  and  the  certair 
tirc.e  is  not  defined  when  this  contingency  shall  happen:  for  the  bastard; 
at  his  birth,  does  not  acquire  the  reputation  of  being  the  issue  of  J  S  • 
and  since»the  bastard,  when  first  in  being,  cannot  take  by  virtue  of  this 
limitation,  he  can  never  take  it ;  for  he  cannot  be  understood  to  be  the 
person  designed  and  marked  out  by  these  words,  if,  after  his  birth,  it 
depends  on  the  uncertainty  of  popular  reputation,  whether  he  should 
take  the  remainder  or  not;  and  such  a  designation  of  the  person  as  con- 
tains no  certainty  in  itself,  or  no  relation  to  any  other  certain  matter  that 
may  reduce  it  to  certainty,  is  a  void  limitation. 

Co.  Lit.  3  b ;  6  Co.  G5.  ||  River's  case,  1  Atk.  410;  Wilkinson  v.  Adam,  1  Ves.  & 
Bea.  1-22,  452.  ||  ,&  A  bequest  made  by  the  testator  for  his  illegitimate  child  by  a  married 
woman,  was  supported.     Harten  v.  Gibson,  4  Dessaus.  139. g/ 

Hut  where  a  remainder  is  limited  to  the  eldest  son  of  Jane  S,  whether 

legitimate  or  illegitimate,  and  she  hath  issue  a  bastard,  he  shall  take  this 

remainder,  because  he  acquires  the  denomination  of  her  issue,  by  bein? 

born  of  her  body ;  and  so  it  was  never  uncertain  who  was  designed  by 

this  remainder. 

Noy,  33.  [See  Metham  v.  Duke  of  Devon,  1  P.  Wms.  529,  where  Ld.  Macclesfield 
inclined  against  such  a  remainder;  and  see  Mr.  Hargrave's  observations  upon  this  case. 
Co.  Lit.  3b,  note  1.] 

j  But  an  illegitimate  child  cannot  claim  a  share  under  a  devise  to 
children  generally,  though  the  will  was  strong  in  his  favour  by  impli- 
cation. 

Cartwright  v.  Vawdry,  5  Ves.  530  ;  and  see  1  Turn.  &  R.  310 ;  6  Madd.  292. 

Nor  although  the  testator  knew  that  there  were  no  legitimate  children. 

Godfrey  v.  Davis,  6  Ves.  43 ;  and  see  17  Ves.  531 ;  18  Ves.  147,  288. 

Unless  it  appear  by  extrinsic  evidence  that  he  had  acquired  the  repu- 
tation of  a  child  at  the  time  of  the  will. 

Swaine  v.  Kinnersley,  1  Ves.  &  B.  469  ;  see  2  Meriv.  419 ;  1  Madd.  430 ;  12  Price, 
470.l| 

If  parents  are  married,  and  afterwards  divorced,  this  gives  the  issue 
the  reputation  of  children ;  and  so  doth  a  subsequent  marriage  of  the 
parents. 

6  Co.  65 ;  Hughes's  Abr.  363. 

If  the  mother  dispose  of  all  her  lands  holden  in  chivalry,  to  her  bas- 
tard son,  she  is  not  within  the  32  H.  8,  c.  1,  which  forbids  the  owners  to 
dispose  of  above  two-thirds  of  such  land  for  preferment  of  children;  for 
children  in  any  law  must  be  intended  such  as  are  lawfully  begotten. 

Dyer,  345;  Co.  Lit.  123  b;  9  Roll.  Abr.  785. 

If  a  man,  in  consideration  of  natural  affection  and  love,  covenants  to 
stand  seised  to  the  use  of  a  bastard,  this  is  not  good;  for  he  is  not  de 
sanguine patris j  but  it  is  said,  that  a  woman  may  give  lands  in  frank 
marriage  with  her  bastard,  because  he  is  of  the  blood  of  the  mother;  but 
he  hath  no  father,  but  from  reputation  only. 

Dyer,  374 ;  Andr.  79;  6  Co.  77  ;  Noy,  35. 

A  court  of  equity  will  not  supply  the  want  of  a  surrender  of  a  copy- 
hold estate  in  favour  of  a  bastard,  as  it  will  for  a  legitimate  child. 

Preced.  Chan.  475. 
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[If  a  bastard,  possessed  of  personal  estate  dies  intestate,  and  without 
wife  or  children,  the  crown  is  entitled  to  such  property,  including  leases 
or  terms  of  years.  The  king,  or  other  immediate  lord  of  the  fee,  is  also 
entiiled  to  a  real  estate  of  inheritance,  of  which  a  bastard  dies  seised, 
without  having  devised  it,  and  without  leaving  issue.  This  is  the  result 
of  a  bastard's  being  supposed  to  have  no  other  relations,  no  -heirs,  or 
next  of  kin,  except  those  arising  from  his  OAvn  contract  of  marriage, 
namely,  his  wife  and  progeny.  But  the  rigorous  exertion  of  this  pre- 
rogative would,  in  many  obvious  cases,  carry  the  appearance  of  great 
hardship.  It  is  usual,  therefore,  to  make  over  the  royal  prerogative  to 
some  one;  not  indeed  quite  unconditionally  and  gratuitously,  but  with 
the  reservation  of  a  tenth,  or  other  small  proportion  of  the  value,  both 
of  real  and  personal  estate. 
3  P.  Wms.  33  ;  1  Wooddes.  397,  398  ;  pBarwick  v.  Miller,  4  Dessaus.  434.9 

Bastards  are  within  the  stat.  26  G.  3,  c.  33,  which  requireth  the  con- 
sent of  parents  or  guardians  to  the  marriage  of  persons  under  age ;  for 
the  rule  of  nullius  filius  applies  only  to  cases  of  inheritance. 
1  Term  R.  96.] 

||  And  the  consent  of  the  natural  mother  is  not  sufficient  to  satisfy  the 

statute  ;   therefore  the  only  legal  consent  in  such  a  case  must  be  by  a 

guardian  duly  appointed. 

Priestley  v.  Hughes,  11  East  R.  1.  The  26  G.  2,  c.  33,  is  now  repealed  by  4  G.  4, 
c.  75,  the  existing  marriage  act,  and  under  this  act  a  marriage  of  a  minor  without 
consent  is  not  void.     Rex  v.  Birmingham,  8  Barn.  &  C.  35. 

The  mother  of  a  bastard  child,  within  the  age  of  nurture,  has  a  right 

to  the  custody  of  the  child  in  preference  to  the  father,  though  from  his 

circumstances  he  may  he  better  able  to  educate  it ;  and  the  court  ordered 

it  to  be  restored  to  the  mother  on  habeas  corpus,  though  it  was  not 

alleged  that  the  custody  was  obtained  unfairly. 

Ex  parte  Anne  Knee,  1  New  It.  148.  Sed  vide  5  East,  224,  n.  )3The  mother  has 
a  ri^ht  to  the  custody  of  her  child,  and  is  bound  to  maintain  it.  Commonwealth  v.  Fee, 
6  S.  &  R.  255;  People  v.  Landt,  2  Johns.  375  ;  Carpenter  v.  Whitman,  15  Johns. 
208  ;  Wright  v.  Wright,  2  Mass.  109.  And  the  putative  father  is  entitled  to  such 
custody  ..gainst  all  but  the  mother.  Commonwealth  v.  Anderson,  1  Ashm.  55.  See 
Acosta  v.  Robin,  7  N.  S.  390.0 

And  if  the  custody  is  obtained  hy  the  father  hy  fraud  or  force,  it  is 
clear  that  the  court  will  order  it  to  be  restored  to  the  mother,  without 
prejudice  to  the  question  of  guardianship,  which  belongs  to  the  Court 
of  Chancery. 

Rex  v.  Sope,  5  Term  R.  278 ;  Rex  v.  Hopkins,  7  East,  R.  579.  || 

(C)  Where  Bastardy  is  to  be  tried,  and  the  Rules  concerning  such  Trial:  And  herein 

of  general  and  special  Bastardy. 

Bastardy,  in  relation  to  the  several  manners  of  its  trial,  is  distin- 
guished into  general  and  special  bastardy.  General  bastardy  is  the 
bastardy  tried  by  the  bishop,  which  in  its  notion  contains  two  things, 
lstly,  It  should  not  be  a  bastard  made  legitimate  by  a  subsequent  mar- 
riage, -dly,  That  it  should  be  a  point  collateral  to  the  original  cause 
of  action. 

Roll.  Abr.  361 ;  Bro.  tit.  Bastardy,  97.  That  where  general  bastardy  is  pleaded, 
the  court,  though  the  parties  conclude  to  the  country,  must  direct  a  writ  to  the  bishop. 
Rast.  Ent.  105.  The  issue  on  general  bastardy  runs  in  this  manner :  Preedict.  J  R  dicit 
quod  J  S  est  bastardus,  et  natus  fuit  airud  C  in  com,  prced.  in  dioces.  de  W.  et  hoc  par 
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rati'  ficart  viis  et  modis  quibus  convenit,  ac  prout  curia  regis  hit  ;rf; 

tt  prcedict.  J  S  dicit  quod  ipse  objectione  prcedict.  prcecludi  non  d  a  dicit  quod 

imus  it  non  bastardus  :  et  hue  paratus  est  verificare  ubi,  et  quomodo,  et  prout 
■  considerabit,  et  prcedict.  •)  R  similiter.     Rast.  Ent.  29,  279,  : 

Formerly  bastards  had  ;i  way  in  such  issues  to  trick  themselves  into 
legitimation,  for  they  used  to  bring  feigned  actions,  and  get  suborned 
witnesses  before  the  bishop  to  prove  their  legitimation,  and  then  got  the 
certificate  returned  of  record,  and  after  that  their  legitimation  could 
never  lie  contested;  for  being  returned  of  record,  as  a  point  adjudged 
by  its  proper  judges,  and  remaining  among  the  memorials  of  the  court, 
all  persons  were  concluded  by  it:  but  this  created  great  inconvenience, 
as  is  taken  notice  of  in  the  preamble  of  the  9  H.  6,  c.  11,  in  the  case 
of  several  persons  of  quality:  for  the  evidence  of  the  contrary  parties 
concerned  were  never  heard  at  the  trial,  and  yet  their  interest  was 
concluded:  to  remedy  this  inconvenience,  without  altering  the  rule  of 
law,  it  was  enacted,  that  before  any  writ  to  the  bishop,  there  should  be 
a  proclamation  made  in  the  same  court,  and  after  that  the  issue  should 
be  certified  into  Chancery,  where  proclamation  should  be  made  once  in 
every  month  for  three  months,  and.  then  the  Chancellor  should  certify  it 
to  the  court  where  the  plea  depends,  and  afterwards  it  should  be  again 
proclaimed  in  the  same  court,  that  all  that  are  concerned  may  go  to  the 
ordinary  to  make  their  allegations ;  and  without  these  circumstances, 
any  writ  granted  to  the  ordinary,  and  all  proceedings  thereupon,  shall 
be  utterly  void. 

Roll.  Abr.  361. 

If  the  ordinary  certify  or  try  bastardy  without  a  writ  from  the  king's 
temporal  courts,  it  is  void ;  for  the  spiritual  jurisdiction  within  these 
kingdoms  is  derived  from  the  king,  and  therefore  it  must  be  exercised  in 
the  manner  the  king  hath  appointed;  for  it  would  be  injurious  if  they 
should  declare  legitimation  where  the  rights  of  inheritance  are  so  nearly 
concerned,  without  an  apparent  necessity. 

Roll.  Abr.  361. 

The  certificate  must  be  under  the  seal  of  the  ordinary,  and  not  under 
fhe  seal  of  the  commissary  only  ;  for  the  command  is  to  the  bishop  him- 
self to  certify  :  and  therefore  the  execution  of  the  command  must  appear 
to  be  by  the  bishop  in  proper  person. 
Roll.  Abr.  362. 

If  a  man  be  certified  bastard,  this  binds  perpetually,  though  the  per- 
son so  adjudged  ;!  bastard  is  not  party  to  the  action,  for  all  persons  are 
pped  to  speak  against  the  memorial  of  any  judicatory  ;(a)  because 
tie  acl  of  the  public  judicatory  under  which  any  person  lives,  is  his 
own  act ;  and  were  they  not  thus  bound,  there  might  be  contradiction 
iii  certifical 

Roll.  Abr.  362.  (a)  But  in  the  trial  of  special  bastardy,  no  person  h  bound  by  a 
verdict,  uiil'  —  he  was  party  to  the  original  suit;  for  no  man  can  be  bound  by  a  judica- 
tory from  whence  there  lies  an  appeal,  unless  he  ba  capable  of  that  appeal ;  for  it 
mtradiction,  where  there  is  an  appeal  ?ypposcd,  to  conclude  a  person 
that  is  incapable  of  bringing  his  appeal ;  as  all  persons  who  are  not  parties  to  the  suit 
are  :  and  therefore  on  a  certificate,  which  is  the  highest  act  of  that  sort  of  judgment, 
■  concluded,  but  not  by  verdict,  because  an  attaint  lies  for  him  that 
18  party  to  the  original  action.     Roll.  Abr.  362. 

If  a  man  be  certified  bastard,  that  dotli  not  bind  a  stranger  till  re- 
turned of  record,  because  it  is  no  judicial  act  till  recorded  in  the  place 
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appointed  to  record  such  transactions ;  nor  doth  it  bind  the  party  to  the 

action  till  judgment  thereon;  because  if  he  avoid  the  action,  he  avoids 

alt  the  consequences  of  the  action ;  and  therefore  if  the   defendant  be 

certified  bastard  by  the  ordinary,  yet  if  the  plaintiff  be  nonsuit,  and  they 

cannot  go  on  to  trial,  the  bishop's  certificate  never  appears  of  record, 

and  therefore  is  not  binding. 

Roll.  Abr.  362.  If  the  tenant  be  certified  bastard,  and  die,  though  tbe  writ  abate, 
yet  the  certification  stands  in  full  force. 

If  a  man  be  certified  mulier,  no  man  is  estopped  to  bastardize  him, 
for  though  he  may  be  a  mulier  by  the   spiritual  law,  yet  he  may  be  a 
bastard  by  our  law ;  and  therefore  any  man,  notwithstanding  the  certifi- 
cate, may  plead  the  issue  of  special  bastardy. 
Roll.  Abr.  362. 

When  a  writ  is  awarded  to  the  bishop  to  certify  bastardy,  day  is  given 
in  court  to  attend  such  certification,  otherwise  the  parties  would  be  with- 
out day  in  court,  in  waiting  for  the  bishop's  certificate,  and  this  would 
create  a  discontinuance,  and  therefore  the  parties  must  attend  the  day, 
and  not  expect  that  the  proceedings  should  be  revived  by  resummons ; 
though  some  have  holden  the  contrary,  because  the  bishop  is  judge,  and 
so  not  bound  to  a  certain  day. 

Bro.  76  ;  4  E.  3,  39  ;  Rast.  289. 

Ne  unques  decouples  in  loyal  matrimony  is  no  plea  but  in  dower;  and 
in  an  appeal  to  bastardize  any  person,  bastardy  general  or  special  must 
be  pleaded ;  for  the  matrimony  is  there  to  be  questioned,  where  there  is 
a  claim  under  the  relation  of  wife,  but  there  is  more  than  marriage  in 
question  in  the  point  of  legitimation. 

11  II.  4,  78  ;  Bro.  Bastardy,  97  a. 

The  plea  of  bastardy  may  be  tried  by  the  bishop  in  actions  personal, 
as  well  as  real. 
Roll.  Abr.  361. 

If  there  be  no  bishop,  the  certificate  must  be  made  by  the  guardian 
of  the  spiritualities,  for  he  is  to  sustain  the  office  in  the  mean  time. 
Bro.  97,  98. 

In  an  assize  the  tenant  makes  bar  as  heir ;  the  plaintiff  says  the 
tenant  is  a  bastard;  the  tenant  says,  he  is  a  mulier,  born  at  London j 
and  prays  a  writ  to  the  bishop  of  London ;  the  plaintiff  says,  that  he 
was  born  at  L.  in  Surry,  (the  county  also  wherein  the  lands  lie,)  and 
prays  that  it  may  be  tried  by  assize ;  but  this  could  not  be  granted,  be- 
cause here  bastardy  was  particularly  pleaded,  and  not  left  at  large  upon 
the  issue;  but  the  certificate  in  this  case  was  directed  to  the  bishop  of 
Winchester,  within  whose  jurisdiction  Surry  is,  because  where  the  place 
of  birth  is  in  dispute,  the  trial  must  be  in  the  place  where  the  land  lies; 
for  where  the  place  of  birth  is  controverted,  it  is  uncertain,  and  so  is  the 
same  as  if  not  alleged. 

2s  B.  3,  27  :  Bro.  97.  In  mortdancestor  the  tenant  pleads  bastardy  in  the  demand- 
ant :  this  shall  be  certified  by  the  bishop  of  the  diocese  where  the  writ  is  brought, 
though  the  demandant  says  he  is  a  mulier,  born  in  another  diocese ;  for  he  may  bring 
his  proofs  and  evidence  to  the  diocese  where  the  writ  is  brought.     Bro.  Bastardy,  97. 

In  an  assize  the  bishop  certified  directly,  that  the  defendant  was  a 
bastard,  and  it  was  endorsed  on  the  certificate,  that  A,  the  mother  of  the 
defendant,  left  her  husband  for  seven  years,  in  which  time  the  defendant 
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was  begotten  by  one  B,  a  priest,  and  so  a  bastard;  but  because  the  de- 
fendant was  made  a  bastard  in  the  certificate,  they  gave  no  heed  to  the 
endorsement,  as  a  thing  foreign  and  immaterial. 

Bro.  Bastardy,  98. 

Special  bastardy,  which  is  always  tried  by  a  jury  in  the  temporal 
courts,  i.s  twofold:  1st,  Where  the  bastardy  is  the  gist  of  the  action,  and 
the  material  part  of  the  issue.(a)  2dly,  Where  those  are  bastards  by 
the  common  law  that  are  muliers  by  the  spiritual  law,  and  such  are 
those  that  are  born  before  marriage,  whose  parents  afterwards  intermarry. 
[a)  The  issue  is  in  this  manner:  Et  prcedict.  P  dicit  quod  prcedict.  W  actionem 
versus  eum  /inhere  non  debet  quia  dicit  quod  vbi  prcedict.  W  per  breve  suum  prcedict. 
prcesupponit  et  asserit  se  fuisse  filium  et  hceredem  prcedict.  T  idem  W  natus  fuit  extra 
omnia  sponsalia  et  hoc  paratus  est  verijicare  uncle  petit  judicium  si  prcedict.  W  utjilius 
et  /nr,;  s  prcedict.  T  seu  alterius  cujuscunque,  dr.,  versus  eum  /inhere  debeat.  Et  prcedict. 
\\  .ii.  H  quod  prcedict.  T  patet  suus  Jiabuit  quondam  uxorem  sihi  desponsatam  A  nomine 
de  qua  ipse  natus  fuit  infra  sponsalia  inter  ipsum  T  et  A  celebrat.  et  verificat.  unde 
petit  judicium.  So  that  when  the  party  avers  the  birth  within  espousals  by  way  of 
reply,  he  doth  not  offer  an  issue,  because  that  were  to  take  an  issue  too  much  at 
large :  but  it  is  necessary  to  set  forth  the  manner  of  the  birth,  viz.  of  whom  he  was 
born,  that  they  may  go  to  issue  upon  a  particular  matter;  otherwise,  he  that  takes 
this  plea  would  be  put  on  the  proof  of  a  universal  negative,  which  cannot  be  proved  ; 
and  then  the  party  that  objected  the  defect,  must  offer  an  issue  in  this  manner:  Et 
predict.  1'  dicit  utprius  quod  prcedict.  W natus  fuit  extra  omnia  sponsalia  et  non  infra 
sponsalia  utprozdict.  W  superius  allegavit  et  de  hoc  ponit  se  super  patriam  et  prcedict. 
W  similiter  ideo,  &c.     East.  Ent.  387  ;  Dyer,  97,  pi.  51. 

If  a  man  receives  any  temporal  damage  by  being  called  a  bastard, 
and  brings  his  action  in  the  temporal  courts,  and  the  defendant  justifies 
that  the  plaintiff  is  a  bastard,  this  must  be  tried  at  common  law,  and  not 
by  writ  to  the  bishop ;  for  otherwise  you  suppose  an  action  brought  in  a 
court  which  hath  not  a  capacity  to  try  the  cause  of  action. 

BrownL  1 ;  Hob.  179 ;  Godolph.  Eccl.  Law,  479 ;  Co.  Ent.  29. 

If  it  be  found  by  an  assize  taken  at  large  that  a  man  is  a  bastard,  the 
temporal  courts  are  judges  of  it,  for  the  jury  cannot  be  estopped  to  speak 
truth,  which  may  fall  within  their  own  knowledge ;  and  what  they 
find  becomes  the  record  of  the  temporal  courts,  and  so  within  their 
conusance. 

Bro.  Bastardy,  97. 

In  an  assize  of  mortdancestor,  one  of  the  three  points  inquirable  is, 
Whether  the  demandant  be  heir  to  J  S,  the  ancestor  ?  in  which  case, 
if  the  tenant  pleads  he  is  ready  to  hear  the  recognisance  of  the  assize, 
(et  hoc  paratus  est  per  assisam  inquirer  e^)  he  cannot  give  in  evidence 
that  the  demandant  is  a  bastard,  but  he  ought  to  have  pleaded  the 
same;  for  if  this  were  given  in  evidence,  and  not  pleaded,  the  spiritual 
court  would  be  ousted  of  their  jurisdiction. 

Fit/..  Al»r.  12;  2  Inst.  400. 

(D)  Of  Bastard  Eigne,  and  Mulier  Puisne. 

A  max  who  hath  issue  a  son  by  a  woman  before  marriage,  and  after- 
wards marries  the  same  woman  and  hath  issue  a  second  son  born  after 
marriage;  the  first  of  these  is  termed  in  law  a  bastard  eigne,  and  the 
second  a  mulier.  By  the  common  law,  as  hath  been  said,  such  bastard 
eigne  is  as  incapable  of  inheriting  as  if  the  father  and  mother  had 
never  married ;  but  yet  there  is  one  case  in  which  his  issue  was  let  into 
the  succession,  and  that  was  by  the  consent  of  the  lord  and  person  legi- 
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timate ;  as  if  upon  the  death  of  the  father  the  bastard  eigne  enters,  and 
the  mulier  during  his  whole  life  never  disturbs  him,  he  cannot  upon  the 
death  of  the  bastard  eigne  enter  upon  his  issue. 

Lit.  sect.  399  ;  Co.  Lit.  245. 

No  man  can  bastardize  another  after  his  death  that  was  a  mulier  by 
the  laws  of  holy  church,  and  who  carried  the  reputation  of  legitimate 
during  his  life ;  for  a  man  must  be  bastardized  by  the  rules  of  the  civil 
or  common  law :  by  the  rules  of  the  civil  law,  this  person  is  by  suppo- 
sition legitimate ;  and  if,  the  common  law  be  made  the  judge,  he  cannot 
be  bastardized ;  for  it  is  a  rule  of  common  law,  that  a  personal  defect 
dies  with  the  person,  and  cannot  after  his  death  be  objected  to  his  suc- 
cessor that  represents  him ;  (a)  and  this  rule  of  law  was  taken  from  the 
humanity  of  the  ancients,  who  would  not  allow  the  calumny  of  the 
dead;  as  also  from  an  important  reason  of  convenience,  for  pedigrees 
are  often  derived  through  several  persons,  concerning  whom  there  remains 
little  knowledge  or  remembrance  of  any  thing,  but  only  of  their  being ; 
and  therefore  it  were  an  easy  matter  to  throw  on  them  the  aspersion  of 
bastardy  by  any  forged  evidence,  which  cannot  be  confronted  by  opposite- 
proof  ;  and  so  it  is  fit  to  limit  a  time  in  which  all  proofs  of  bastardy  are 
to  be  disallowed. 

7  Co.  44 ;  Jenk,  Rep:  268  ;  Brownl.  42 ;  Co.  Lit.  33,  a ;  Lit.  sect.  399 ;  Co.  Lit.  245. 
(a)  Though  this  seems  to  be  the  doctrine  of  the  old  books,  yet  there  is  this  modern 
case:  An  ejectment  was  brought  by  one  Pride  against  the  Earls  of  Bath  and  Mon- 
tague; Pride  made  title  as  heir  to  George  Duke  of  Albemarle,  proving  himself  the 
son  of  one  who  was  brother  to  the  duke,  and  that  the  duke  died  without  issue:  the 
defendant  gave  evidence,  that  Duke  George  had  issue  Duke  Christopher,  who  con- 
veyed to  him;  plaintiff  gave  evidence,  that  Duke  Christopher  was  a  bastard,  begot- 
ten of  such  a  woman,  who  at  the  time  of  her  marriage  with  the  said  George  Duke  of 
Albemarle,  was  married  to  another  man,  who  was  then,  and  is  yet  living  :  upon  which 
it  was  objected,  That  since  Duke  George  and  this  woman  lived  together  as  man  and 
wife,  and  were  now  dead,  the  plaintiff  could  not  be  admitted  to  bastardize  the  issue, 
who  was  dead  also:  and  who,  during  his  whole  life,  was  reputed  and  taken  to  be  the 
legitimate  son  of  the  duke,  and  80  styled  by  the  duke  himself  in  his  deed  of  settle- 
ment, and  in  his  will,  his  Bon  and  heir;  <l  quod  justum  non  est  aliquem  post  mortem 
feoere  bastardum.  The  court  held  this  true  of  such  a  bastard  as  is  meant  by  Littleton, 
in  his  ease  if  bastard  eigne  and  mulier  puisne ;  i.  e.  such  a  bastard  as  is  born  before 
the  espousals  of  a  father  and  mother,  who  may  afterwards  marry  ;  and  said,  the  rule 
extended  only  to  that  ease.  Salk.  120;  Pride,  v.  Earls  of  Bath.  &c,  7  W.  &  M. ;  3 
Lev.  410,  S.  C  who  tells  us,  that  though  the  evidencewas  admitted  by  Holt  and  Gil. 
Eyre,  the  only  judges  in  court,  the  jury  were  not  satisfied  with  it,  and  gave  a  verdict 
for  the  Earl  of  Bath. 

To  exclude  the  mulier  from  the  inheritance,  there  must  not  only  be 
an  uninterrupted  possession  of  the  bastard  eigne  during  his  life,  but  a 
descent  to  his  issue. 

Co.  Litt.  244;   Roll.  Abr.  624. 

If  he,  bastard  eigne,  dies,  leaving  issue  in  ventre  sa  mere,  and  the 
mulier  enters,  and  then  the  son  is  born,  the  son  of  the  bastard  eigne 
is  forever  excluded,  because  there  was  no  descent ;  and  so  our  law  in 
this  disagrees  with  the  civil  law,  which,  for  the  benefit  of  the  infant, 
reputes  a  child  in  its  mother's  womb  in  the  same  condition  as  if  it  were 
born. 

Co.  Lit.  214:  Hughes,  305. 

If  the  bastard  eigne  enter,  and  die  without  issue,  yet  the  lord  by 
escieat  cannot  claim  it  against  the  mulier  ;  for  there  is  no  descent  cast 
to  extinguish  his  right. 

Co.  Lit  244. 
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If  the  mulier  enters  into  the  land  after  the  decease  of  the  bastard, 

ire  the  heir  of  the  bastard  <igne,  yet  he  is  barred;  for  the  land  is 

east  upon  the  issue  of  the  bastard  immediately  after  his  death,  and  the 

lescent  to  him  is  made  without  any  entry,  and  consequently  he  is  within 

the  benefit  of  the  rule. 

Co.  Lit.  1244. 

If  the  mulier  be  an  infant  during  the  possession  of  the  bastard  eigne, 
yet  he  is  barred  by  the  descent;  for  though  no  laches  can  be  imputed 
to  an  infant,  because,  not  being  of  the  age  of  consent,  his  permission 
cannot  be  taken  for  a  consent,  yet  in  such  cases  where  time  is  limited 
by  the  law  for  pleas  and  actions,  infants  are  included,  unless  specially 
excepted;  for  here  their  permission  is  taken  for  a  consent,  because  they 
are  supposed  to  consent  to  the  established  law,  to  which  they  were  obliged 
for  protection  during  minority;  and  the  law  hath  not  thought  fit  to 
except,  because  it  is  a  public  mischief  in  a  very  tender  point,  for  it 
might  be  any  man's  case,  to  suffer  by  the  bastard  of  an  ancestor,  and 
the  law  hath  given  the  infants  guardians  to  plead  by;  but  it  cannot 
revive  the  evidence  of  legitimation,  which  so  easily  perishes  with  the  life 
of  the  party. 

«.'...  Lit.  244 ;  8  Co.  101.     Sir  Richard  Pexhall's  case,  Plowd.  372. 

If  a  man  hath  issue  a  son  bastard  eigne,  and  a  daughter,  being  mulier 
puisne,  and  the  daughter  is  married,  the  father  dies,  and  the  son  enters, 
and  dies  seised;  this  shall  bar  the  mulier,  for  she  might  have  claimed 
by  her  husband ;  the  same  law  if  the  bastard  eigne  enters,  and  enjoys 
peaceably  during  his  life,  while  the  mulier  is  imprisoned,  or  beyond  sea, 
or  of  nonsane  memory;  for  the  constant  and  quiet  possession  of  the 
bastard  eigne,  together  with  the  character  he  had,  during  life,  of  being 
legitimate,  shall,  in  a  case  of  such  nice  consequence,  outweigh,  at  a  trial, 
any  evidence  that  can  be  brought  to  the  contrary. 

Co.  Lit.  244;  8  Co.  101. 

The  descent  of  services,  rents,  or  reversions  expectant  upon  estates- 
tail,  or  for  life,  whereon  rents  are  reserved,  shall  bind  the  mulier ;  for 
the  enjoyment  of  these  equally  suppose  the  character  of  legitimate,  as 
the  possession  of  any  corporal  rights  :  but  such  a  descent  would  not  drive 
the  party  that  hath  right  to  an  action  ;  for  it  is  a  contradiction  in  terms, 
that  a  man  should  be  dispossessed  of  a  mere  right. 
Lit.  244;  8  Co.  101. 

If  the  bastard  >  igne  die  seised,  and  the  son  endow  the  wife,  yet  the 
descent  takes  away  the  right  of  the  mulier;  the  bastard  eigne' 's  enter- 
ing into  religion  is  such  a  descent  as  takes  away  the  right  of  the  mulier. 

Co.  Lit.  244;  8  Co.  101. 

Tenant  in  tail,  the  remainder  in  tail,  the  remainder  in  fee:  tenant  in 

tail  hath  issue  Imxtard  eigne  and    mulier  puisne,  and   dies  :    the  bastard 

h,  and    continueth  his  possession,  and    hath   issue,  and   dies;   the 

liters  :  the  mulier  dies ;   he  in  remainder  shall  have  a  formedon 

against  the  issue  of  the  bastard,  and  the  continuance  of  the  possession  of 

the  bastard  shall  not  prejudice  him;   for  the  statute  of  Westm.  2.  says, 

that   the  will   of  the  donor  manifestly   expressed  in   his  gift   must  be 

1:   now  the  bastard  cannot  bring  himself  within  the  intention  of 

the  dor  i-  he  is  neither  the  heir,  nor  a  person  begotten  by  a  tenant 

in  tail,  since,  in  law,  he  is  the  son  of  no  man;  and  consequently  the 
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express  words  of  the  statute  exclude  him  from  the  inheritance,  which  set 
aside  the  rules  of  common  law  in  this  case. 
29  E.  3,  38  b ;  Hughes,  366  ;  Koll.  Abr.  625. 

If  a  man  hath  issue  bastard  eigne  and  mulier  puisne,  the  bastard  in 
the  life  of  the  father  dies,  leaving  issue,  and  then  the  father  dies,  and  the 
sor  of  the  bastard  enters  and  dies  seised,  and  it  descends  to  his  issue,  the 
descent  shall  bind  the  mulier  ;  for  if  otherwise,  it  would  be  bastardizing 
the  ancestor  after  one  descent,  which  is  contrary  to  the  rule. 

Co.  Lit.  244. 

If  bastard  eigne  and  mulier  puisne  daughters  enter  and  occupy  in 
coparcenary,  the  law  will  not  suppose  the  whole  in  the  mulier,  but  by  a 
more  easy  construction  presume,  that  the  mulier  admits  the  other  into 
the  inheritance:  so  if  there  be  bastard  eigne  and  mulier  puisne,  and 
the  mulier  enter  to  hunt  or  hawk,  this  doth  not  disturb  the  bastard's 
possession;  for  the  man's  intention  doth  always  govern  and  denominate 
his  actions  ;  and  in  this  case  he  did  not  enter  to  claim. 

Co.  Lit.  244. 

If  the  bastard  eigne  enter  after  the  decease  of  his  father,  and  the  king 
seize  the  land  for  a  contempt  (whereby  the  profits  only  are  taken)  with- 
out cause,  and  the  bastard  die,  and  the  issue  petition,  and  be  restored, 
he  shall  hold  it  against  the  mulier  ;  for  when  the  king  seizeth  land  with- 
out cause,  he  shall  only  hold  it  as  a  substitute  to  the  possessor. 

Co.  Lit.  245. 

The  bastard  being  empleaded  shall  have  his  age,  for  the  dilatory  plea 
must  be  determined  before  the  pleas  in  chief  can  come  on;  so  that  the 
plea  of  infancy  will  stay  the  suit  before  it  can  be  inquired  whether  he  is 
or  is  not  a  bastard:  also  he  shall  be  vouched  as  heir  to  the  father,  for 
qui  sentit  lum  sentire  debet  et  onus. 

Co.  Lit.  244;  20  E.  3 ;  Voucher,  129;  Hughes,  365. 

(E)  How  Bastards  are  to  be  provided  for  :  And  herein  of  the  Duty  and  Power  of 

Justices  of  the  Peace. 

|3 Tuts  subject  will  be  divided  by  considering  first,  the  Law  of  Eng- 
land ;  and.  secondly,  the  decisions  of  the  several  states  of  the  American 
union  on  the  subject. 

1.  The  law  of  England.^ 

By  the  18  Eliz.  c.  3,  it  is  enacted,  "that  two  justices  of  the  peace. (") 

whe  of  the  quorum,{b)  in  or  next  unto  the  limits  where 

the  parish  church  is,  within  which  parish  the  bastard  shall  he  born,(e) 

upon  examination  of  the  cause  and  circumstances. (d)  shall  and  may  by 

their  discretion   cake  order,  as  well  for  the   punishment  of  the  mother, 

and  reputed  father  of  such  bastard  child,(e)  as  also  for  the  better  relief 

of  e  hi  h  parish,  in  part  or  in  all ;  and  shall  and  may  likewise  by 

like  di  i  take  order (g)  for   the    keeping  of  every  such   bastard 

child.!//)  by  charging  such  mother  or  reputed  father  with  the  payment 

of  the  money  weekly,^")  or  other  sustentation  for  the  relief  of  such  child, 

in  auch  wise  as  they  shall  think  meet  and  convenient;  and  if,  after  the 

earn  .-  them  subscribed  under  their  hands,  any  the  said  persons, 

viz.  r.  or  reputed  father,  upon  notice  thereof,   shall  not  for  their 

part  observe  and  perform  the  said  order,  that  then  every  such  party  so 
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making  default,  in  not  performing  the  said  order,  to  be  committed  to 
w.inl  to  the  common  jail,  (A?)  there  to  remain  without  bail  or  mainprize, 
except  he,  she,  or  they  shall  put  in  sufficient  surety  to  perform  the  said 
order,  or  else  personally  to  appear  at  the  next(/)  general  sessions  of  the 
peace  to  be  held  in  that  county  where  such  order  shall  be  taken, (m)  and 
also  to  abide  such  order  as  the  said  justices  of  the  peace, (n)  or  the  major 
part  of  them,  then  and  there  shall  take  in  that  behalf,  if  they  then  and 
there  shall  take  any;  and  that  if  at  the  said  sessions  the  said  justices 
shall  take  no  other  order,  then  to  abide  and  perform  the  order  before 
made,  as  is  abovesaid." 

(rr)  A  single  justice  may  bind  to  the  good  behaviour  him  that  is  charged  or  suspected 
to  have  begotten  a  bastard  child.     Lam.  122;  Crom.  196;  Dalt.  44.     But  the  two  jus- 
tices cannot  make  any  order  pursuant  to  this  statute,  unless  the  child  has  been  a  charge 
to  the  parish.     Comb.  39;  Vent.  37.     If  the  two  justices  disagree,  so  that  they  make  no 
order,  the  two  justices  of  the  next  division,  being  of  the  same  county,  may  make  the 
order.     Dalt.  44.     If  five  justices  make  the  order,  it  is  good;  for  the  statute  is  not 
restrictive,  hut  requires  two  at  least.      2  Salk.  477,  pi.  18.     If  J  S  is  adjudged  the 
father  of  a  bastard  child,  and  by  the  order  it  appears  that  the  examination  of  the  woman 
was  by  one  justice  only,  though  the  ordering  part  thereof  is  said  to  be  made  by  two,  the 
court  will  quash  it.     Rex  v.  Beard,  2  Salk.  478,  pi.  22.     [Both  justices  must  be  pre- 
sent at  the  same  time  and  place  when  the  woman  is  examined ;  and  if  she  refuse  to  fili- 
ate, the  warrant  of  commitment  must  be  signed  by  them  together.     2  Black.  R.  1017. 
An  order  of  removal,  however,  by  two  justices,  separately,  and  in  different  counties, 
hath  been  adjudged  not  void,  but  voidable  only  by  appeal  to  the  next  sessions.     4  Term 
R.  596.     The  order  must  bear,  upon  the  face  of  it,  that  it  was  made  on  the  complaint 
>f  the  parish  where  the  child  was  born.     1  Bott,  (3d  edit.)  p.  5G1.     But  the  complaint 
.nay  be  made  by  others  as  well  as  the  parish.    1  Barnard,  K.  B.  261.   /Sin  Kentucky,  the 
mother  has  the  sole  power  to  commence  proceedings  against  the  putative  father.     7  J.  J. 
.Marsh.  583.  £'     If  a  child  be  born  in  an  extra-parochial  place,  no  order  can  be  made. 
1  Bott,  421,  pi.  553.]     We  the  said  justices  doth,  instead  of  do;  an  order  was  quashed 
for  this  fault.     Salk.  122.  pi.  6;  2  Ld.  Raym.  1197.     /Sin  Kentucky  a  jury  is  neither 
requisite  nor  proper  in  a  case  of  bastardy.     6  J.  J.  Marsh.  585. 9}     (b)  One  of  the  justices 
must  be  of  the  quorum.     Dalt.  47.     An  order  quashed,  because  it  did  not  appear  that 
one  of  the  justices  was  of  the  quorum.     2  Salk.  477,  pi.  18;  Sid.  222,  S.  P. ;  but  Comb. 
63  cunt.,  and  there  said,  that  this  exception  had  been  over-ruled  several  times;  and  see 
now  26  (i.  2.  c.  27,  whereby  orders  of  justices  are  not  to  be  vacated  for  not  expressing 
one  of  them  to  be  of  the  quorum,     (c)  The  place  of  birth  must  be  set  forth  in  the  order, 
because  it  may  be  born  in  a  parish  where  the  two  justices  who  made  the  order  had  no 
jurisdiction;  and  that  it  may  appear  that  it  was  born  in  that  parish  to  which  the  relief 
is  ordered.     Stile,  368  ;  Dalt.  47;  ||  6  Term  R.  148.     And  an  order  not  appearing  to  be 
made  on  complaint  of  the  parish  where  the  child  is  born,  but  stating  it  to  be  casual  poor 
there,  is  bad.     13  East  R.  57,  n.  ||     (d)  And  therefore,  not  only  the  mother,  but  likewise 
the  putative  father,  should  be  summoned  to  appear,  and  both  parties  examined   before 
any  order  is  made;  but  this,  however  agreeable  it  seems  to  natural  justice,  is  not  always 
practised,  the  justices  being  apprehensive  that  such  warning  would  tend  to  no  other  use, 
but  to  make  the  father  keep  out  of  the  way :  however,  it  has  been  resolved  that  such 
summons  is  necessary.     Dalt.  52.     [The  summons  may  be  by  a  third  justice.     Ca. 
temp.  Hardw.  112;  the  order  need  not  state  it.     Cas.  Sett.  127.     The  presence  of  the 
putative  father  not  necessary.     Cald.  308.]      An  order  made  by  two  justices  of  the 
peace  was  quashed,  because  it  was  made  on  an  affidavit  brought  to  ihem  without  exa- 
mination of  anv  witnesses.     Comb.  103.     (e)  They  must  adjudge  him  the  father  of  the 
child.      Sid.  363;    Stile,  154;    Dalt.  52;    Dougl.  662.       [(g)  It  must  appear  by  the 
v>rder,  that  the  child  was  born  in  the  parish  to  which  the  money  is  ordered  to  be  paid, 
Stile.  368;  and  it  must  be  so  adjudg-ed.     Cald.  172.     An  order,  describing  the  child  as 
chargeable  to  a  hamlet,  is  bad.     Cas.  Sett.  164.      It  must  mention  the  sex,  and  name 
of  the  child.      1  Stra.  503.]     An  order,  that  the  reputed  father  should  pay  so  much  till 
further  order,  was  quashed  ;  for  that  further  order  might  be  forty  years  hence.      2  Show. 
129.     An  order,  that  the  reputed  father  should  give  such  security,  as  overseers  or  church- 
wardens shall  think  fit,  is  naught;  for  by  such  order  the  justices  delegate  their  authority 
2  Salk.  477,  pi.  20 ;  Dalt.  47.     An  order  to  pay  so  much  money  a  week  till 
the  child  is  fourteen  years  of  age,  is  naught;  for  the  justices  have  no  power  but  to 
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indemnify  the  parish  ;  and  that  is  done  by  obliging  the  father  to  maintain  the  child  a? 
long  as  it  may  be  chargeable  to  the  parish.  Salk.  121,  pi.  2  ;  Comb.  232,  S.  P.  But 
an  order  for  payment,  till  nine  years  old,  hath  been  adjudged  good.  2  Stra.  788;  Bar- 
nard, K.  B.  31 ;  Set.  &  Rem.  126,  pi.  171 ;  fob  410.  An  order,  that  the  father  should 
pay  so  much  money  a  week  to  the  parish  till  the  child  was  twelve  years  old.  quashed; 
fur  the  father  may  take  it  away  and  maintain  it  himself.  Vent.  48,  59  ;  Sid.  --'2,  S.  P.: 
Moil.  20.  [The  father  hath  no  such  power,  nor  any  right  to  the  custody  of  it ;  for,  till 
6even  years  of  age,*  the  child  shall  stay  with  the  mother  for  nurture.  2  Saund.  182; 
1  Ventr.  210  ;  Cas.  of  S.  04  ;  Newland  v.  Osman,  Tr.  27  ( i.  2  :  1  Burn.  Just,  199,  15th 
ed.  ;  2  Wils.  126  ;  5  Term  R.  278.  j  An  order,  that  the  father  should  pay  so  much 
weekly,  without  saying  for  how  long,  is  naught ;  for  it  should  be  so  long  as  it  is 
chargeable  to  the  parish.  Stile,  134,  S.  P. ;  2  Keb.  575  :  2  Salk.  480,  pi.  31.  The 
justices  may  order  the  payment  of  a  sum  in  gross,  for  the  charges  the  parish  has  been 
already  at  to  midwife,  nurse,  &c.  Dalt.  47  :  Vent.  336  ;  Salk.  124,  pi.  1.  But  an 
order  that  the  father  should  pay  4s.  to  the  midwife,  and  7*.  a  week  until  the  child  was 
able  to  get  its  living  by  working,  was  quashed  :  1st,  Because  it  did  not  appear  that  the 
parish  procured  the  rnidwife,  or  were  at  any  charge  with  respect  to  her  :  and  they  have 
no  power  to  order  any  money  but  for  the  indemnity  of  the  parish.  2dly,  7s.  a  week  is 
excessive,  and  uncertain  as  to  the  time  ;  for  the  father  may.  if  he  pleases,  maintain  it 
cheaper;  and  the  order  should  have  been  for  80  long  time  as  it  shall  be  chargeable  to 
the  parish.  Vent.  210.  ||  If  the  order  state  that  the  child  is  likely  t.>  !»<■,,,„  chargeable, 
without  stating  that  it  is  so.  it  is  sufficient.  8  East,  L93  ;  4  M.  <S  S.  559.||  An  order, 
that  the  father  should  pay  2d.  a  week,  is  too  little,  and  unreasonable.  Sid.  003.  When 
they  order  a  sum  in  gross,  they  must  show  for  what,  and  the  charges  the  parish  hath 
been  at.  Comb.  103.  ||If  the  order  direct  a  sum  to  be  paid  towards  lying-in  and 
maintenance,  it  is  enough,  without  stating  that  the  sum  was  expended  by  the  overseers. 

4  Maule  &  S,  559. ||  Tiny  cannot  order  a  sum  in  gross  for  putting  out  the  child  appren- 
tice. Comb.  448.  An  order  to  pay  bo  much  weekly  to  the  overseers  of  the  poor  for, 
&c,  is  good;  for,  before  the  institution  of  these,  it  might  have  been  ordered  to  lie  paid 
to  two  or  three  of  the  inhabitants.  Sajk.  122,  pi.  6  ;  2  Ld.  Raym.  1197.  The  order 
directed,  that  security  should  he  given  for  the  performance  of  it;  and.  because  the 
statute  directs,  that  the  security  should  he  either  to  perform  order,  or  appear  at  the  next 
session-;  for  this  the  order  was  quashed.  2  Show,  258;  2  Bulst.  242,  S.  I',  (h)  If 
the  child  is  no  bastard,  and   yet  they  judge  him  such,  an  action  lies  against  them. 

When  the  husband  was  seven  years  absenl  bej 1  sea,  and  they  adjudged  the  child. 

which  the  wife  had  in  that  time,  a  bastard.  5  .Mud.  419;  Salk.'  122.  pi.  5,  L23,  pi.  7, 
vide  suprd.  \\[i)  Costs  of  obtaining  the  order  cannot  he  directed.  9  East,  2">.  But 
now  the  costs  of  securing  the  father,  and  of  the  order  of  filiation,  not  exceeding  101. 
maybe  charged  on  the  father.      49G.3,C.68,g  l.||      [(/.•)  A  feme  covert,  and  a  soldier, 

may  he  committed  for  disobedience  to  an  order  of  bastardy  :  and  the  commitment  maj 
be,  either  to  the  commonjail,  or  house  of  correction.     3  Bur.  1  o 7 '. * ;  2  Term  l\.  270'; 

5  Term  R.  156.  But  a  person  cannot  he  committed  for  refusing  to  discover  the  father 
of  a  bastard  child.  1  Bott,  422,  pi.  554.  An  order  cannot  he  made  for  security  till 
after  contempt.  2 Ld. Raym. 858.J  {1)  Musi  be  intended  that  the  order  made  hV  the 
two  justices  must  be  confirmed,  or  discharged,  at  the  next  quarter  sessions  of  that  part 
of  the  county  where  it  was  made,  and  not  at  the  sessions  in  the  county:  for  that  would 
be  mischievous  in  many  counties  where  there  are  several  sessions  in  distinct  parts  of 
the  county.  Dalt.48;  Sid.  149.  Must  he  the  next  after  notice  of  the  order.  Sid.  325. 
[If  an  order  of  bastardy  he  quashed  hv  the  court  of  general  quarter  sessions  next  after 
such  order,  the  Court  of  K.  B.  will  not  intend  that  a  court  of  general  sessions  inter- 
vened. .;  Term  R.  496.]  [m)  Exception  was  taken  to  an  order,  that  it  was  made  ml 
session<  m  pads  in  com.  prced.  and  did  not  say  pro  com.  but  overruled.  Vent.  37.  (n)  It 
seems,  by  the  better  opinions,  that  the  justices  in  their  sessions  have  no  power  to  make  an 
original  order,  and  are  only  to  reverse,  or  affirm,  the  order  made  by  the  two  justices: 
but  for  this,  vide  2  Bu3t.  342,  355  ;  Dalt.  48,  49  ;  Cro.  Car.  337,  :!41  ;  2  Sliow.  132, 
pi,  110  :  Vent.  48,  59.  [It  is  settled,  that  the  justices  at  sessions  have  such  power. 
Bougl.  610.]     But,  upon  the  removal  of  the  cause  by  certiorari,  the  Court  of  King's 

1  The  same  law  prevailed  in  France  :  for.  in  the  case  of  separation  between  hus- 
band and  wife,  the  children  under  seven  years  old  were  to  remain  with  their  mother, 
accordinj  to  the  custom  of  Beauvoisis,  in  1283,  c.  57,  p.  294.  And  this  law  goes  as 
far  back  as  the  time  of  the  Emperor  Julian  :  for  that  prince  informs  us,  in  his.  Miso- 
pogon,  that  he  was  placed,  at  that  age,  under  the  care  of  a  governor.] 

Vol.  II.— 13  I 
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h  may  either  reverse  the  order  in  whole  or  in  part;  and  though  they  reverse  the 
irder  for  irregularity,  yet  will  they  oblige  the  father  to  give  security  to  appear  at  the 

nexl  s<  ssions,to  abide  such  further  order  as  shall  then  be  made.  Comb.264;  2Salk, 
177.  pi.  20.      |  It  is  for  this  reason,  that  the  personal  appearance  of  the  defendant  is 

required  on  a  motion  to  quash  an  order.     1  Black.  R.  198.     The  sessions,  in  the  case 

of  an  appeal,  cannot  commit  for  nonpayment,  but  must  proceed  on  the  original  order. 

2  Ld.  Kavm.  11">7.     After  the  defendant  is  discharged  by  the  sessions,  on  the  merits, 

a  now  order  cannot  be  made.     2  Ld.  Raym.  1423.] 

Bastard  children  gain  a  settlement  in  the  parish  where  they  are  born; 
but  if  a  woman  big  with  child  of  a  bastard,  is  by  order  of  two  justices 
removed  from  the  parish  of  A  to  B,  as  her  last  place  of  settlement,  from 
which  order  P>  appeals,  but  before  the  next  session  she  is  delivered  of  a 
bastard  child  in  1>.  and  afterwards  the  order  of  the  two  justices  is 
vacated,  the  child  must  follow  the  mother,  and  gains  a  settlement  in  A. 

Carth.  397  ham  and  Waltham,  Salk.  121,  pi.  4;   5  Mod.  204;    Comb.  360. 

Vide  2  Bulst.  349,  350  ;  Dalt.  94.  [So,  if  a  woman  comes  to  beg  as  a  vagrant  in  a 
parish  which  she  does  not  belong  to,  and  drops  her  bastard  there,  it  shall  be  settled 
in  the  mother's  own  parish,  if  she  is  apprehended  for  her  vagrancy.  Stat.  17  G.  2,  c. 
5.  So  a  bastard  horn  in  jail,  Sess.  Ca.  V.  1,  94;  or  in  a  licensed  lying-in  hospital, 
L3  (>.  3,  c.  82,  \  5  :  or  in  any  house  of  industry,  20  G.  3,  c.  36,  \  2;  or  under  a  certi- 
.  1  Stra.  L86;  2  Stra.  1168;  Burr.  Sett.' Ca.  187,  264,  650;  shall  follow  the 
mother's  settlement.]  ||  But  see  Rex  v.  Martlesham,  10  Barn.  &  C.  77.||  |3ln  Con- 
necticut, 2  ( !onn.  18,  355  ;  5  Conn.  384  ;  6  Conn.  35  ;  New  York,  17  Johns.  41  ;  Mas- 
sachusetts, 13  -Mass.  381;  5  Greenl.  123;  7  Greenl.  272;  New  Hampshire,  3  N.  H. 
Rep.  316  :  a  bastard  is  settled  where  the  mother  is.  But  if  she  have  no  place  of  set- 
tlement, then  such  child  is  settled  where  it  is  born,  Ibid.;  3  Johns.  15,  unless  where 
the  mother  has  been  fraudulently  removed  for  the  purpose  of  having  the  birth  in 
another  town.  7  Vera.  357.  In  Pennsylvania,  a  bastard  is  settled  at  the  place  of 
birth,  except  when  the  mother  has  been  removed  from  one  township  to  another  by 
collusion  :  or  when  he  is  born  pending  an  order  of  removal  appealed  from  ;  or  while 
the  mother  is  in  custody  of  the  law.     6  S.  &  R.  565. gf 

[When  a  bastard,  having  a  different  settlement  from  its  mother,  lives 

with  her  for  nurture,  the  parish  where  the  bastard's  settlement  is  must 

maintain  it. 

Dougl.  7,  9,  n.  2.  (3  In  Massachusetts,  the  bastard  does  not  follow  the  after-ac- 
quired settlement  of  his  mother,  but  its  original  settlement  remains.  13  Mass.  381. 
See  7  Greenl.  272 ;  5  Greenl.  123.0 

If  the  parents  neglect  to  provide  for  the  sustenance  of  a  bastard  child, 
the  parish  where  it  is  born  must  do  it,  though  the  justices  make  no  order 
for  that  purpose. 

1  II.  Black.  R.  253.     See  Dougl.  9.] 

By  the  T  Jac.  1,  c.  4,  it  is  enacted,  "that  every  lewd  woman  which 
shall  have  any  bastard  (a)  which  may  be  chargeable  to  the  parish, (b) 
the  justices  of  the  peace  (c)  sltall  commit  such  lewd  woman  to  the  house 
of  correction,  there  to  be  punished  and  set  to  hard  work  during  the  term 
of  one  whole  year,  and  if  she  shall  eftsoons  offend  again, (d)  then  to  be 
committed  to  the  said  house  of  correction  as  aforesaid,  and  there  to 
remain  till  she  can  put  in  good  sureties  for  her  good  behaviour  not  to 
offend  again." 

(a)  The  woman  must  be  delivered  of  such  bastard  child  before  she  can  he  sent  to  the 
house  of  correction ;  and  the  child  is  not  to  be  sent  with  her.  Dalt.  48.  (6)  The  child 
must  be  chargi  able  to  the  parish;  therefore,  if  the  father,  or  any  other,  maintains  it,  it 

ems,  she  is  not  to  be  punished  by  this  statute.  Vide  Dalt.  46.  (c)  Mu  .  be  by  two 
at  least.  Dalt.  46.  [d)  But  she  shall  not  be  punished  upon  this  part  of  the 
statute,  unless  she  were  before  convicted  and  punished  on  the  first.  Qu.  If  she  were 
before  proceeded  against  pursuant  to  the  stat.  hv  KHz.  c.  3;  2  Bulstr.  348,  349. 
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]]  By  the  50  G.  3,  c.  51,  the  above  clause  is  repealed,  and  it  is  enacted 
that  when  a  woman  shall  have  a  bastard  child  which  shall  be  chargeable 
to  the  parish,  it  shall  be  lawful  for  any  two  justices  before  whom  she 
shall  be  brought  to  commit  such  woman  to  the  house  of  correction  for 
the  district  or  place,  and  there  to  be  set  on  work,  for  any  time  not  ex- 
ceeding twelve  months  nor  less  than  six  weeks. 

And  by  §  3,  the  justices  at  a  petty  session  for  the  division  wherein  the 
parish  is  situate,  may,  on  a  certificate  from  the  keeper  of  the  house  of 
correction  of  the  woman's  good  behaviour  during  a  confinement  of  six 
weeks,  order  the  woman  to  be  immediately  discharged  from  confine- 
ment; provided  always,  that  nothing  therein  shall  authorize  the  com- 
mittal of  the  woman  until  she  shall  have  been  delivered  for  one  calendar 
month.  |] 

By  the  13  &  14  Car.  2,  c.  12,  par.  19,  "Whereas  the  putative  fathers 
and  lewd  mothers  of  bastard  children  run  away  out  of  the  parish,  and 
sometimes  out  of  the  country,  and  leave  the  said  bastard  children  upon 
the  charge  of  the  parish  where  they  are  born,  although  such  putative 
father  and  mother  have  estates  sufficient  to  discharge  such  parish ;  it  is 
therefore  enacted,  that  it  shall  and  may  be  lawful  for  the  churchwardens 
and  overseers  for  the  poor  of  such  parish  where  any  bastard  child  shall 
be  born,  to  take  and  seize  so  much  of  the  goods  and  chattels,  and  to 
receive  so  much  of  the  annual  rents  or  profits  of  the  lands  of  such  puta- 
tive fathers  or  lewd  mothers,  as  shall  be  ordered  by  any  two  justices  of 
the  peace.(a)  for  or  towards  the  discharge  of  the  parish,  to  be  con- 
firmed at  the  sessions,  for  the  bringing  up  and  providing  for  such  bastard 
child,  and  thereupon  it  shall  be  lawful  for  the  sessions  to  make  an  order 
for  the  churchwardens  or  overseers  of  the  poor  of  such  parish,  to  dispose 
of  the  goods  by  sale  or  otherwise,  or  so  much  of  them  for  the  purposes 
aforesaid,  as  the  court  shall  think  fit.  and  to  receive  the  rents  and  profits, 
or  so  much  of  them  as  shall  be  ordered  by  the  sessions  as  aforesaid,  of 
his  or  her  lands." 

[(a)  An  order,  giving  the  churc'hwardens  power  to  seize  such  of  the  |>utative  father's 
goods  as  they  may  think  proper,  is  bad.     2  Ld.  Kavin.  858.] 

By  the  6  G.  2,  c.  31,  it  is  enacted,  '"That  if  any  single  woman  shall 
be  delivered  of  a  bastard  child,  which  shall  be  chargeable,  or  likely  to 
become  chargeable  to  any  parish  or  extra-parochial  place,  or  shall  declare 
herself  to  be  with  child,  and  that  such  child  is  likely  to  be  born  a  bastard, 
and  to  be  chargeable  to  any  parish  or  extra-parochial  place,  and  shall  in 
either  of  such  cases,  on  an  examination  to  be  taken  in  writing  upon 
oath,  before  any  one  or  more  justice  or  justices  of  the  peace  of  any 
county,  riding,  division,  city,  liberty,  or  town  corporate,  wherein  such 
parish  or  place  shall  lie,  charge  any  person  with  having  gotten  her  with 
child,  it  shall  and  may  be  lawful  to  and  for  such  justice  or  justices,  upon 
application  made  to  him  or  them  by  the  overseers  of  the  poor  of  such 
parish, (/>)  or  by  any  one  of  them,  or  by  any  substantial  householder  of 
such  extra-parochial  place,  to  issue  out  of  his  or  their  warrant  or  war- 
rants, for  the  immediate  apprehending  of  such  person  so  charged  as 
aforesaid,  and  for  bringing  him  before  such  justice  or  justices,  or  before 
any  other  of  his  majesty's  justices  of  the  peace  of  such  county,  &c. ;  and 
the  justice  and  justices  before  whom  such  person  shall  be  brought,  is  and 
are  hereby  authorized  and  required  to  commit  the  person  so  charged  as 
aforesaid,(c)  to  the  common  jail  or  house  of  correction  of  such  county. 
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&C,  unless  lie  shall  give  security  to  indemnify  such  parish  or  place,  or 
shall  enter  into  a  recognisance  with  sufficient  surety,  upon  condition  to 
appear  at  the  next  general  quarter  sessions,  or  general  sessions  of  the 
peace,  to  he  held  for  such  county,  &c.,  and  to  abide  and  perform  such 
order  or  orders,  as  shall  he  made  in  pursuance  of  an  act  passed  in  the 
18th  year  of  Queen  Elizabeth,  concerning  bastards  begotten  and  born  out 
of  lawful  matrimony. 

(An  examination  taken  under  this  act.  is  admissible  evidence  on  an  application  to 
the  courl  i  ma  to  make  an  order  of  filiation,  though  the  woman  die  before  such 

application  can  he  made  Ilex  v.  Ravenstone,  5  Term  It.  373;]  ||  and  see  3  East,  58. 
Tli"  order  need  only  state  that  the  child  is  likely  /<>  become  chargeable.  4  M.  &  S.  559. 
Onej  has  not  power  under  this  act  to  compel  a  single  woman  to  be  examined, 

and  his  commitment  of  her  fur  refusing  to  answer  inquiries  is  bad.  Ex  parte  Martin, 
i)  Barn.  .V  < '.  80.  (6)  A  de  facto  overseer  of  the  poor  under  22  G.  3,  c.  83,  though  not 
legally  appointed,  is  competent  to  apply  under  this  statute.  13  East.  55.  (c)  This 
clause  authorizing  the  committal  of  the  reputed  father  in  cases  where  the  woman  has 
not  been  delivered,  is  repealed  by  49  G.  3,  c.  68,  §  6,  jiost,  p.  104. || 

"  Provided,  that  if  the  woman  so  charging  any  person  as  aforesaid 
shall  happen  to  die  or  be  married,  before  she  shall  be  delivered,  or  if  she 
shall  miscarry  of  such  child,  or  shall  appear  not  to  have  been  with  child 
at  the  time  of  her  examination,  then  and  in  any  of  the  said  cases  such 
person  shall  be  discharged  from  his  recognisance  at  the  next  general 
quarter  sessions,  or  general  sessions  of  the  peace  to  be  holden  for  such 
county,  &c.,  or  immediately  released  out  of  custody,  by  warrant  under 
the  hand  and  seal,  or  hands  and  seals,  of  any  one  or  more  justice  or  jus- 
tices of  the  peace  residing  in  or  near  the  limits  where  such  parish  or 
place  shall  lie. 

"  Provided  also,  that  upon  application  made  by  any  person  who  shall 
be  committed  to  any  jail  or  house  of  correction  by  virtue  of  this  act,  or 
by  any  person  on  his  behalf,  to  any  justice  or  justices  residing  in  or  near 
the  limits  where  such  parish  or  place  shall  lie ;  such  justice  or  justices  is 
and  are  hereby  authorized  and  required  to  summon  the  overseer  or  over- 
seers of  the  poor  of  such  parish,  or  one  or  more  of  the  substantial  house- 
holders of  such  extra-parochial  place,  to  appear  before  him  or  them  at  a 
time  and  place  to  be  mentioned  in  such  summons,  to  show  cause  why 
such  person  should  not  be  discharged  :  and  if  no  order  shall  appear  to 
have  been  made  in  pursuance  of  the  said  act  of  the  18th  of  Elizabeth, 
or  within  six  weeks  after  such  woman  shall  have  been  delivered,  such 
justice  or  justices  shall  and  may  discharge  him  from  his  imprisonment 
in  such  jail  or  house  of  correction  to  which  he  shall  have  been  com- 
mitted. 

"Provided  always,  that  it  shall  not  be  lawful  for  any  justice  or  jus- 
tices  of  the  peace  to  send  for  any  woman  whatsoever  before  she  shall 
be  delivered,  and  one  month  after,  in  order  to  her  being  examined  con- 
cerning her  pregnancy,  or  supposed  pregnancy,  or  to  compel  any  woman 
before  she  shall  be  delivered  to  answer  to  any  questions  relating  to  her 
pregnancy." 

[Thi<  provision  shows  the  humanity  of  our  laws ;  but  it  proves  very  frequently  a 
hardship  upon  parishes,  by  suffering  the  parents  to  escape.  1  Black.  Com.  458.  To 
tin  indictmenl  before  the  passing  of  this  act  for  secreting  a  woman  big  with  an  illegiti- 
mate child,  ao  that  she  could  not  be  had  to  give  evidence  against  the  father,  the 
defendant  demurred  :  Et  per  cur.  judgment  for  the  defendant,  for  it  cannot  be  illegi- 
timate before  bom,  there  being  always  a  possibility  that  it  maybe  born  in  lawful 
wedlock.    1  Stra.  612;  2  Ld.  Raym.  136S 
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II  The  statute  6  G.  2,  c.  31,  only  authorizes  parish  officers  to  take 
securities  for  the  indemnity  of  the  parish;  and  therefore  where  the 
defendant  gave  a  promissory  note  to  the  churchwardens,  &c,  for  an 
absolute  sum,  and  tendered  a  lesser  sum  for  the  actual  amount  of  ex- 
pense incurred,  and  on  a  trial  pleaded  such  tender,  which  was  found 
for  the  defendant,  it  was  held  that  the  plaintiff  could  not  recover  further 
on  the  note,  it  being  contrary  to  the  statute  and  to  public  justice  to  allow 
the  parish  officers  to  take  an  absolute  sum  in  lieu  of  indemnity. 

•  '■.ile  v.  Gower,  6  East,  110.  {The  statute  authorizes  security  only  to  indemnify 
the  parish ;  and  if,  therefore,  the  officers  take  a  note  for  the  payment  of  a  gross  sum 
at  ail  events,  it  shall  be  taken  as  no  mire  than  an  indemnity,  and  they  can  recover  no 
farther  than  damnified.  6  East,  110,  Cole  v.  Gower ;  5  Esp.  Rep.  142,  Wilde  v.  Grif- 
fin. The  obligor  in  a  voluntary  bum!  given  for  such  indemnity  from  time  to  time  Tiere- 
Liable  after  the  child  attains  the  a>re  of  twenty-one  if  he  continues  chargeable. 
1  Johns.  Rep.  486,  Falls  &  Smith  v.  Belknap.} 

And  no  action  lies  on  the  note  if  the  parish  has  not  been  damnified. 
Wilde  v.  Griffin,  5  Esp.  Ca,  141. 

Such  a  bond  being  payable  on  a  contingency,  is  not  capable  of  valua- 
tion so  as  to  be  proved  under  a  commission  of  bankrupt  against  the 
obligor,  and  consequently  it  is  not  barred  by  his  certificate ;  but  the 
parish  officers  may  recover  expenses  incurred  subsequent  to  the  bank- 
ruptcy. 

( Overseers  of  St.  Martin  v.  Warren,  1  Barn.  &  A.  491 ;  sed  vide  6  G.  4,  c.  16,  \  56, 
ante  tit.  Bankrupt,  which  now  provides  for  the  proof  of  contingent  debts ;  and  see 
Davies  v.  Arnott,  3  Bing.  154. 

A  bond  given  voluntarily  by  the  father  of  a  bastard  child,  and  not 
under  the  compulsion  of  the  6  G.  2,  c.  31,  is  good,  though  not  expressly 
conditioned  to  indemnify  the  parish,  but  to  pay  a  sum  certain  every 
three  months  until  the  child  should  be  deemed  capable  of  providing 
for  herself;  for  such  a  bond  is  not  contrary  to  public  policy  like  the 
bond  in  Cole  v.  Gower,  and  the  words  "deemed  capable"  must  be  taken 
to  mean  so  deemed  by  a  jury. 

Middleham  v.  Bellerby,  1  Maule  &  S.  310;  and  see  4  Taunt.  1!.  498  ;  7  Bing.  477. 

But  where  the  mother  of  a  bastard  child,  upon  its  birth,  deposited 
with  the  overseers  a  sum  of  money  to  meet  any  charges  which  might 
accrue  in  respect  of  the  child,  it  was  held  by  the  Court  of  Common 
Pleas,  that  the  mother  might  recover  back  the  sum  from  them  in  an 
action  for  money  had  and  received,  since  the  deposit  was  not  authorized 
by  the  statutes  respecting  bastards,  and  was  illegal. 

Clark  v.  •Johnson,  3  Bing.  R.  424. 

It  is,  not  a  good  plea  to  an  action  upon  such  a  bond  that,  after  the 
child  attained  seven  years,  the  father  offered  to  keep  and  maintain  it, 
and  requested  the  overseers  to  deliver  it  to  him,  without  showing  that 
the  child  was  in  the  custody  of  the  overseers, (a)  for  it  might  be  with 
the  mother,  and  then  they  could  not  take  it ;  and  it  seems  that  the  puta- 
tive lather  has  no  right  to  the  custody  of  the  child. 

Strangeways  v.  Robinson,  4  Taunt.  498.  [a)  Where  the  plea  showed  this  it  was 
equally  held  bad.     Pope  v.  Sale,  7  Bing.  477. 

If  the  putative  father  pay  a  sum  to  the  parish  officers  to  indemnify 
them  against  the  expenses  of  the  child,  and  the  child  dies,  he  may  re- 
cover the  sum  unexpended  in  then-  hands  as  money  had  and  received  to 
his  use. 

Watkins  v.  Hewlett,  1  Bro.  &  B.  1 ;  1  Camp.  398.  564;  see  7  DowL  &  Ry.  612. 

i2 
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By  the  54  G.  3,  c.  170,  §  7,  it  is  provided,  that  all  securities  given  or 

received,  or  thereafter  to  be  given,  for  indemnifying  any  district,  parish, 

township,  or  hamlet  for   the  maintenance  of  any  bastard  child,  or  for 

any  expenses  occasioned  by  the  birth  of  the  child,  within  such  district, 

&c,  shall  be  vested  in  the  overseers  of  the  poor  of  such  district,  &c,  for 

time  being,  and  that  it  shall  be  lawful  for  such  overseers,  &c,  to  sue 

the  same   by  their  description  of  overseers  of  such  district,  parish, 

uship,  or  hamlet,  and  such  action  shall  not  abate  by  any  change  of 

overseers,  &c. 

The  action  must  be  in  the  name  of  the  overseers  for  the  time  being, 
and  not  of  those  to  whom  the  bond  was  given,  if  they  have  gone  out  of 

office. 

A.Mey  v.  Woolley,  8  Taunt.  691. 

By  the  49  G.  3,  c.  68,  intituled  An  act  to  explain  and  amend  the  law 
of  bastardy,  so  far  as  relates  to  indemnifying  parishes,  in  respect 
thereof  it  is  enacted,  that  every  person  who  shall  hereafter  be  adjudged 
to  be  the  reputed  father  of  any  bastard  child,  shall  be  chargeable  with 
the  payment  of  all  reasonable  expenses  incident  to  the  birth  of  such 
bastard  child,  and  also  to  the  reasonable  costs  of  apprehending  such 
reputed  father,  and  of  the  order  of  filiation,  such  costs  of  apprehending 
the  reputed  father,  and  of  the  order  of  filiation  not  to  exceed  the  sum 
of  ten  pounds ;  and  all  such  expenses  and  costs  shall  be  duly  ascer- 
tained, on  oath,  before  the  justices  of  the  peace  or  the  court  of  quarter 

sions  making  such  order  of  filiation,  which  oath  such  justices,  &c, 
are  empowered  to  administer. 

§  2.  And  if  any  single  woman  shall  declare  herself  to  be  with  child,  and 
that  such  child  is  likely  to  be  born  a  bastard,  and  to  be  chargeable  to  any 
parish,  township,  or  extra-parochial  place,  and  shall,  in  an  examination 
to  be  taken  in  writing  upon  oath  before  any  justice  of  any  county,  rid- 
ing, &c,  wherein  such  parish,  township,  or  place  shall  be,  charge  any 
person  with  having  gotten  her  with  child,  it  shall  be  lawful  for  such 
justice,  upon  application  by  the  overseers  of  the  poor  of  such  parish, 
&c,  or  by  any  substantial  householder  of  such  extra-parochial  place,  to 
issue  out  his  warrant  for  the  immediate  apprehending  of  such  person 
so  charged  as  aforesaid,  and  for  bringing  him  before  such  justice,  or 
before  any  other  justice  of  such  county,  riding,  &c. ;  and  the  justice 
before  whom  such  person  shall  be  brought,  having  authority  in  this 
behalf,  is  hereby  authorized  and  required  to  commit  the  person  so 
charged  to  the  common  jail  or  house  of  correction  of  such  county,  rid- 
in-.  &c,  unless  he  shall  give  security  to  indemnify  such  parish  or  place, 
or  shall  enter  into  recognisance  with  sufficient  sureties  to  appear  at  the 
next  general  quarter  sessions,  or  general  sessions  of  the  peace  for  such 
county,  riding,  &c,  to  perform  such  order  as  shall  then  be  made  in  pur- 
tce  of  the  act  of  the  eighteenth  year  of  the  reign  of  Queen  Eliza- 
:.  unless  one-  such  justice  as  aforesaid  shall  have  certified  in  writing 
under  his  hand  to  such  general  quarter  sessions,  or  general  sessions  of  the 
peace,  that  it  had  Keen  proved  before  him,  upon  the  oath  of  one  credible 
witness,  that  such  single  woman  had  not  been  then  delivered,  or  had  been 
deli  •  ithin  one  month  only  previous  to  the  day  on  which  such  gene- 

ral quarter  sessions  or  general  sessions  of  the  peace  shall  be  holden,  or 
unless  two  justices  of  the  peace  of  such  county,  riding.  &c,  shall  have 
certified  in  writing  under  their  hands,  to  the  next,  or,  where  such  woman 
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shall  not  have  been  delivered  as  aforesaid,  then  to  the  immediately  sub- 
sequent general  quarter  sessions  or  general  sessions  of  the  peace,  that  an 
order  of  filiation  had  been  already  made  on  the  person  so  charged,  or  that 
such  order  was  not  then  requisite  to  be  made  on  account  of  the  death  of 
the  child,  or  for  other  like  sufficient  reasons,  in  each  of  which  cases 
firstly  before  mentioned,  it  shall  be  lawful  for  the  justices  at  sucli  -eneral 
quarter  sessions  or  general  sessions  of  the  peace  to  respite  such  recog- 
nisance to  the  then  next  general  quarter  sessions,  or  general  sessions  of 
the  peace  to  be  holden  for  such  county,  riding,  &c,  without  requiring 
the  personal  attendance  of  the  putative  father,  or  of  his  sureties  ;  and 
in  either  of  the  said  two  last-mentioned  cases  it  shall  be  lawful  for  the 
justices  wholly  to  discharge  such  recognisance. 

§  3.  If  any  reputed  father,  or  any  mother  of  such  bastard  on  wrhom 
any  order  of  filiation  or  maintenance  of  such  child  shall  have  been 
made  by  the  court  of  quarter  sessions,  or  which  shall  have  been  made 
by  two  justices  of  the  peace  and  confirmed  by  the  court  of  quarter  ses- 
sions, or  against  which  no  appeal  shall  have  been  made  to  the  court  of 
quarter  sessions, (a)  shall  neglect  or  refuse  to  pay  any  sum  or  sums 
of  money  which  he  or  she  shall  have  been  ordered  to  pay  towards  the 
maintenance  or  other  sustentation  for  the  relief  of  any  such  bastard 
child  by  any  such  order,  it  shall  be  'lawful  for  any  justice  of  the  peace 
of  the  county,  riding,  &c,  in  which  such  reputed  father  or  such  mother 
shall  happen  to  be  ;  and  the  said  justice  is  hereby  required,  upon  complaint 
being  made  to  him  by  any  one  of  the  overseers  of  the  poor  of  any 
parish,(6)  township,  or  place  liable  to  the  support  and  maintenance  of" 
such  child,  or  where  such  bastard  child  shall  then  be,  and  upon  proof  on 
oath  of  such  order  for  the  payment  of  such  sum  or  sums  of  money,  and 
of  such  sum  or  sums  of  money  being  unpaid,  and  of  a  demand  having 
been  made  and  a  refusal  to  pay  the  same,  or  that  such  reputed  father  or 
such  mother  hath  left  his  or  her  usual  place  of  abode,  and  hath  avoided 
a  demand  thereof  being  made  by  such  overseers,  to  issue  his  warrant 
to  apprehend  such  reputed  father  or  such  mother,  and  to  bring  him  or 
her  before  such  justices,  or  any  other  justice  of  the  peace  of  the  same 
county,  riding,  &c,  to  answer  such  complaint ;  and  if  such  reputed  father 
or  such  mother  shall  not  pay  such  sum  as  shall  appear  to  the  said  jus- 
tice before  whom  such  reputed  father  or  such  mother  shall  be  brought, 
to  be  due  and  unpaid,  or  shall  not  show  to  such  justice  some  reasonable 
and  sufficient  cause  for  not  so  doing,  it  shall  be  lawful  for  such  justice, 
and  he  is  hereby  required  to  commit  such  reputed  father  or  such  mother 
to  the  public  house  of  correction  or  common  jail  of  the  said  county,  to 
be  there  kept  to  hard  labour  for  the  space  of  three  months,  unless  such 
reputed  father  or  such  mother  shall,  before  the  expiration  of  the  said 
three  months,  pay  or  cause  to  be  paid  to  one  of  the  overseers  of  the 
poor  of  the  parish,  township,  or  place  on  whose  behalf  such  complaint 
as  aforesaid  is  made,  the  said  sum  of  money  so  unpaid  as  aforesaid,  and 
so  from  time  to  time,  and  as  often  as  such  reputed  father  or  such  mother 
shall,  in  manner  aforesaid,  neglect  or  refuse  to  pay  any  other  sum  or 
sums  of  money  that  shall  afterwards  become  due  by  virtue  of  and  under 
such  order,  after  the  expiration  of  or  discharge  from  any  such  former 
imprisonment  as  aforesaid. 

(a)  \\  bere  an  order  of  bastardy  has  been  made,  and  the  time  for  appeal  past,  it 
cannot  be  enforced  under  the  18  Eliz.  c.  3  ;  but  the  magistrate  must  proceed  under  the 
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49  G.  3,  ■"•■  by  commitment  for  three  months.    Exparte  Addis.  1  Barn.  &G 

g7.  i  guardian  of  the  poor  of  a  parish  united  under  the  '2'2  G.  '■>,  c.  83, 

not  duly  appointed,  is  competent  to  make  the  complaint.     Hex  v.  St  Martyr, 

last,  R.  55. 

l'ro\  ides  that  all  such  expenses  and  costs  shall  be  wholly  subject 
to  the  discretion  of  the  justices  or  court  of  quarter  sessions  who  shall 
make  such  order  of  filiation;  and  the  justices  or  court  of  quarter  ses- 
sions  are  hereby  authorized,  if  they  shall  see  fit,  to  allow  and  order 
payment  of  the  whole  or  any  part  thereof;   provided  always,  that  the 

-  of  apprehending  the  reputed  father,  and  of  the  order  of  filiation, 
shall  not  in  any  case  exceed  the  sum  of  ten  pounds;  and  for  securing 
the  due  payment  of  the  same,  after  such  allowance  and  order  as  afore- 
said, all  and  every  the  powers,  authorities,  provisions,  clauses,  matters, 
and  things  contained  in  the  said  act  passed  in  the  eighteenth  year  of  the 
reign  of  Queen  Elizabeth,  concerning  bastards  born  and  begotten  out 
of  lawful  matrimony,  shall  be  observed  in  the  execution  of  this  act,  and 
shall  be  construed  to  apply  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  said  powers,  authorities,  &c,  were  specially  recited 
and  re-enacted  in  this  act. 

§  .1.  Provided  also  that  any  person  who  shall  think  himself  aggrieved 
by  any  order  made  by  such  justices  as  aforesaid,  under  the  provisions 
of  this  act,  and  not  originating  in  the  quarter  sessions,  may  appeal  to 
the  next  general  quarter  sessions  of  the  peace  to  be  holden  for  the 
county  where  such  order  shall  be  made,  on  giving  notice  to  such  justices 
or  to  one  of  them,  and  also  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  on  whose  behalf  such  order  shall  have  been  made, 
or  to  one  of  them,  ten  clear  days  before  such  general  quarter  sessions 
of  the  peace  at  which  such  appeal  shall  be  made,  of  his,  her,  or  their 
intention  of  bringing  such  appeal,  and  of  the  cause  and  matter  thereof, 
and  entering  into  a  recognisance,  within  three  days  after  such  notice, 
before  some  justice  of  the  peace  for  such  county,  with  sufficient  surety, 
conditioned  to  try  such  appeal,  and  abide  the  judgment  and  order  of, 
and  pay  such  costs  as  shall  be  awarded  by,  the  justices  at  such  quarter 
sessions;  which  said  justices  at  their  quarter  sessions,  upon  proof  of 
such  notice  being  given,  and  of  entering  into  such  recognisance  as  afore- 
said,  shall  and  they  are  hereby  required  to  proceed  in,  hear,  and  deter- 
mine the  causes  and  matters  of  all  such  appeals,  and  shall  give  such 
relief  and  costs  to  the  parties  appealing  or  appealed  against  as  they  in 
their  discretion  shall  judge  proper;  and  such  judgments  and  orders 
therein  male  shall  be  final,  binding,  and  conclusive  to  all  parties  con- 

:  id,  to  all  intents  and  purposes  whatsoever. 

And  bo  it  further  enacted,  that  so  much  of  an  act  passed  in  the 
sixth  year  of  the  reign  of  his  late  majesty  King  George  the  Second,  inti- 
tuled  An  Act  for  the  relief  of  parishes  and  other  places  from  such 
charges  as  may  arise  from  bastard  children  bom  within  the  same,  as 
authorizes  the  justice  or  justices  before  whom  the  reputed  father  of  a 
bastard  child  shall  be  brought,  in  cases  where  the  woman  has  not  been 
delivered,  to  commit  the  reputed  father  to  the  common  jail  or  house  of 
correction,  unless  he  shall  give  security  to  indemnify  the  parish  or  place, 
or  shall  enter  into  a  recognisance  with  sufficient  security,  upon  condition 
to  appear  at  the  next  general  quarter  sessions,  or  general  sessions  of  the 
peace,  shall  be  and  is  hereby  repealed. 

§  7.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this 
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act,  no  appeal,  in  any  case  relating  to  bastardy,  shall  be  brought,  received, 
or  heard  at  the  said  quarter  sessions,  unless  such  notice  shall  have  been 
given,  and  such  recognisance  entered  into  in  manner  aforesaid,  according 
to  the  provision  of  this  act. [| 

j3  2.  Decisions  made  in  the  several  States  on  the  Svbji  ct  of  providing  for  Bastai  d  children. 

1 1.  Who  ma;/  complain. 

In  Connecticut,  the  mother  or  the  authorities  of  the  town  interested 
may  prosecute  the  father. 

Hopkins  v.  Plainfield,  7  Conn.  286;  Fuller  v.  Hampton,  5  Conn.  416;  Davis  v. 
Salisbury,  1  Day,  27*;.  Chaplin  v.  Hartshorne,  0  Conn.  42. 

In  Kentucky,  the  power  of  instituting  proceedings  against  the  putative 
father,  rests  solely  with  the  mother. 

Burghen  v.  Stranghan,  7  J.  J.  Marsh.  583. 

In  Maine  and  Massachusetts,  the  mother  can  alone  prosecute.(a) 
But  in  Maine,  after  the  proceedings  have  been  commenced,  the  overseers 
of  the  poor  may  prevent  an  arrangement,  when  they  are  liabh 

(a)  Dennett  v.  Kneeland,  6  Greenl.  460;  Dennett  v.  Nevers,  7  Greenl.  404;  Com- 
monwealth v.  Cole,  5  Mass.  519.     (b)  7  Greenl.  403. 

In  New  York,  the  warrant  in  a  bastardy  case  can  be  issued  at  the 
instance  of  the  overseers  of  the  poor. 

Wallsworth  v.  McCullouch,  L0  Johns.  93. 

The  mother  or  the  overseers  of  the  poor  may  commence  the  proceed- 
ings in  Vermont. 

Le  v.  M'Niece,  7  Verm.  419;  Knight  v.  Priest,  2  Verm.  507. 

In  Virginia,  the  proceedings  must  be  instituted  by  the  overseers  of 
the  poor,  or  one  of  them. 

Mann  v.  Commonwealth,  6  Munf.  452, 

1 2.  Form  of  the  Complaint. 

In  Indiana  and  Virginia,  the  mother's  charge  must  be  taken  down  in 

writing.''-)     In  Vermont,  it  must   be  in  writing  and  sworn   to.(d)     The 

complaint,  in  Massachusetts,  should  state  that  during  her  travail,  the 

mother  charged  the  defendant  as  the  father  of  her  child ;(e)  unless  the 

complaint  has  been  made  before  she  was  delivered.  ($r) 

(c)  Poulk  v.  Slocum,  3  Blackf.  421 ;  Howard  v.  Overseers,  &c,  1  Rand.  4G  I  ;  Mann 
v.  Commonwealth,  6  Muni'.  454.  [d)  Graves  v.  Adams.  8  Venn.  L30.  (e)  Drown  v. 
Stimpson,  2  Mass.  444.     {</)  Dennett  v.  Kneeland,  0  Greenl.  460. 

\  3.  Before  whom  it  may  be  made. 

A  justice  residing  in  the  place  where  the  bastard  is  chargeable,  is  not, 

on  account  of  interest,  incompetent  to  act  in  the  case. 

Hill  v.  Wells,  6  Pick.  108;  Davis  v.  Salisbury,  1  Day,  278;  see  Fuller  v.  Hampton, 
5  Conn.  416. 

g4.  Nature  of  the  Prosecution  and  Proceedings. 

In  Connecticut,  the  prosecution  is  in  the  nature  of  a  civil  suit.(/i)  In 
Massachusetts (i)  and  Vermont, (/c)  it  is  considered  in  the  nature  of  both 
a  civil  and  criminal  proceeding.  And  in  Kentucky,  a  jury  is  neither 
necessary  nor  proper  in  a  case  of  bastardy,(7)  as  the  proceedings  are  not 
of  a  criminal  nature.(m) 

(A )  Hinman  v.  Taylor,  2  Conn.  357.     (i)  Hill  v.  Wells,  6  Pick.  104.     (k)  Robie  v. 

Vol.  II.— 14 


106  BASTARDY. 

(E)  How  Bastards  are  to  be  provided  for,  &c. 

M'Niece,  7  Verm.  419;  Gray  v.  Fulsome,  7  Verm.  452.     (?)  Scantland  v.  Common* 
wealth,  6  •).  J.  Marsh.  585.     (?n)  Schooler  v.  Commonwealth,  6  Lit.  89. 

$5.  Form  of  the  Indictment. 

It  is  not  necessary  to  aver  in  the  indictment,  that  the  child  is  likely  to 
become  chargeable  upon  the  district,  and  that  the  defendant  refused  to 
enter  into  a  recognisance  for  its  support. 

State  v.  M'Donald,  2  M'Cord,  299. 

It  is  not  requisite  that  the  act  complained  of  shall  be  alleged  to  be 
contra  formam  statuti,  unless  the  proceedings  show  that  the  prosecution 
is  founded  on  a  statute. 

Hopkins  v.  Plainfield,  7  Conn.  286 ;  Commonwealth  v.  Moore,  3  Pick.  194,  197. 

In  an  indictment  for  fornication  and  bastardy,  the  sex  of  the  child 
must  be  stated. 

Commonwealth  v.  Pintard,  1  Browne,  R.  59. 

It  must  appear  by  the  record  that  the  child  was  born,  before  the  court 
proceeded  to  the  trial  of  the  defendant. 
Ponfield  v.  Norton,  1  Root,  345. 

In  New  Hampshire,  it  is  not  necessary  that  the  indictment  should 
aver  that  the  child  was  born  alive ;  nor  that  the  complainant  had  con- 
tinued her  constant  accusation  ;  nor  that  she  had  declared  the  respondent 
to  be  the  father,  in  the  time  of  her  travail. 

R.  R.  v.  J.  M.  3  N,  II.  Rep.  135. 

$6.  Of  the  Evidence. 

In  most  of  the  states,  the  mother  is  a  witness  on  a  prosecution  for  bas- 
tardy.^) but  in  some  of  them  there  is  a  very  important  qualification  to 
the  reception  of  her  testimony,  namely,  she  must,  during  her  travail, 
have  charged  the  defendant  as  the  father  of  her  child,(5)  and  in  others 
it  is  also  requisite  that  she  shall  have  continued  constant  in  her  accusa- 
tion of  the  respondent. (c) 

(a)  Commonwealth  v.  Shepherd,  6  Binn.  283;  Commonwealth  v.  Wentz,  1  Ashm. 
269;  Howard  v.  Overseers,  1  Rand.  464;  Mann  v.  Commonwealth,  6  Munf.  452; 
Poulk  v.  Slocum,  3  Blackf.  424 ;  Warner  v.  Wiley,  2  Root,  490;  Hitchcock  v.  Grant, 
1  Root,  1(17  ;  R.  M.  v.  J.  M.  3  X.  11.  Rep.  135  ;  "Browne  v.  Stimpson.  2  Mass.  443; 
Commonwealth  v.  Cole,  5  Mass.  518.  (6)  Bacon  v.  Harrington,  5  Pick.  63  ;  Bennett  v. 
Kneeland,  6  Greenl.  460.     (c)  2  Mass.  443  ;  Maxwell  v.  Hardy,  8  Pick.  560. 

In  Connecticut,  a  selectman  is  a  competent  witness  for  the  plaintiffs, 
when  the  prosecution  is  made  by  the  town. 

Fuller  v.  Hampton,  5  Conn.  416 ;  Chaplain  v.  Hartshorne,  6  Conn.  42. 

I  7.   Of  the  Judgment. 

Before  an  order  for  maintenance  can  be  made,  the  court  must  adjudge 
the  defendant  to  be  the  putative  fathered)  but  not  so  where  the  issue  is 

tried  by  the  court.!- -\ 

(d)  Commonwealth  v.  Clark,  2  Mass.  156.  (e)  Comstock  v.  Weed.  2  Conn.  155;  5 
Conn.  417.  See  the  following  cases  for  the  form  of  the  judgment  which,  in  bastardy 
cases,  is  required  to  be  given  :  Judson  v.  Blanchard,  3  Conn.  579;  Pag.'  v.  Common- 
wealth, 1  bin.  157:  Commonwealth  v.  Cole,  5  Mass.  517:  Carpenter  v.  Whitman, 
15  Johns.  208  ;  People  v.  Haddock,  12  Wend.  475  ;  Goddard  v.  Commonwealth,  6  & 
&  R.  282 ;  Fall  v.  Overseers,  &c,  3  Munf.  495.0 
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By  the  statute  21  Jac.  1,  c.  27,  if  a  woman  delivered  of  issue,  which 
being  born  alive  would  be  a  bastard,  endeavour  by  burying,  drowning, 
&c,  by  herself  or  others,  so  to  conceal  its  death  that  it  may  not  appear 
whether  born  alive  or  not,  it  is  murder,  unless  she  prove,  by  one  wit- 
ness at  least,  that  it  was  born  dead. 

[Upon  this  statute,  it  hath  been  adjudged,  that  it  is  not  necessary  that  the  in- 
dictment be  drawn  specially,  or  conclude  contrd Jbrmam  statuti;  for  the  statute  doth 
m  >t  create  a  new  offence,  but  only  makes  the  concealment  undeniable  evidence  of 
murder.    It  hath  been  agreed,  too,  that  where  a  woman  appears  to  have  endeavoured  to 
conceal  the  death  of  such  child  within  the  statute,  there  is  no  need  of  any  proof  that 
the  child  was  horn  alive  ;  but  it  shall  be  undeniably  taken  that  the  child  was  born  alive 
and  murdered  by  the  mother.     2  Hawk.  P.  C.  c,  46,  $  43.     But  of  late  year.-,  as  this 
law  seemeth  to  he  somewhat  severe,  it  hath  been  usual,  upon  trials  for  this  offence,  to 
require  some  sort  of  presumptive  evidence  that  the  child  was  born  alive  before  the 
other  constrained  presumption  is  admitted.     4  Black.  Com.  198.     It  hath  been  ad- 
judged,  that  where  a  woman  lay  in  a  chamber  by  herself,  and  went  to  bed  without 
pain,  and  waked   in  the  night  and  knocked  for  help,  but  could  get  none,  and  was  de 
livered  of  a  child,  and  put  it  in  a  trunk,  and  did  not  discover  it  till  the  following  night 
yet  she  was  not  within  the  statute,  because  she  knocked  lor  help.    Kelynge,  :'rl.     A  1st 
it  hath  been  agreed,  that  if  a  woman  conl'es>  herself  with  child  beforehand,  ami  after 
wards  be  surprised  and  delivered,  nobody  beingwith  her,  she  is  not  within  the  statute 
because  there  was  no  intent  of  concealment.     Kelynge,  33.     So,  if  it  appear  that  she 
hath  made  any  the  slightest  provision  for  clothing  the  child.]     jSState  v.  Love,  1  Bay, 
167;    Pennsylvania  v.  M'Kee,  Addis.  1 ;   Boyles  v.  Commonwealth,  2  S.  &  R.  50; 
State  v.  Joiner,  4  Hawks,  350.£f 

||  By  the  43  G.  3,  c.  58,  §  3,  the  above  provision  is  repealed,  and  by 
9  G.  4,  c.  34,  §  14,  if  any  woman  delivered  of  a  child,  shall  by  secret 
burying  or  otherwise  disposing  of  the  dead  body,  endeavour  to  conceal 
the  birth,  she  shall  be  guilty  of  a  misdemeanor,  and  liable  to  be  impri- 
soned for  any  term  not  exceeding  two  years ;  and  it  shall  not  be  neces- 
sary to  prove  whether  the  child  died  before,  or  at,  or  after  its  birth; 
provided  that  if  any  woman  tried  for  the  murder  of  her  child  shall  be 
acquitted,  the  jury  may  find,  in  case  it  shall  so  appear  in  evidence,  that 
she  A\as  delivered  of  a  child,  and  that  she  did  by  secret  burying  or  other- 
wise disposing  of  the  body,  endeavour  to  conceal  the  birth  thereof,  and 
thereupon  the  court  may  pass  such  sentence  as  if  she  had  been  convicted 
on  an  indictment  for  concealing  the  birth. 

See  Bex  v.  Cornwall,  Russ.  &  By.  336,  decided  on  the  43  G.  3,  c.  58,  now  repealed.  || 
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Matrimonial  causes  are  properly  cognisable  in  the  spiritual  courts, 
and  offences  against  the  rights  of  marriage  punishable  by  the  ecclesias- 
tical law;  but  this  offence  of  bigamy,  or  marrying  a  second  wife,  the 
firsl  being  alive,  is  made  felony  by  statute,  but  the  offender  is  not  ousted 
the  benefit  of  his  clergy. 

Cro.  Eliz  D4:   Hawk.  P.  C.  c.  34.      [This  offence  is  corruptly  called  bigamy;  for 

,  Pr.°perl)  signifies  being  twice  married:  it  is  more  justly  denominated  polygamy, 

or  having  a  plurality  of  wives.    Bigamy,  according  to  the  canonists,  consisted  'in  mar- 
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3  -        ssively,  one  after  the  death  of  the  other,  or  in  once  marrying  a 

h  were  esteemed  incapable  of  orders;  and  by  a  canon  of  the  council  of 

,_  D.  1274,  holden  under  Pope(  rregorj  K.,  were  omni  privilegio  ch  ricali  nudati 

icti.      6  Decretal.  I.  12.)     This  canon  was  adopted  and 

explained  in  England  by  statute  I  E.  1.  st.  •'•.  c.  5,  and  bigamy  thereupon  became  no 

tnmon  c  unterplea  to  the  claim  of  benefit  of  the  clergy.     (M.  40  E.  3,  42;    M. 

1  II.  ,.  L1.4S:   M.  L3  H.  4,  6;  Staunf.  P.  C.  L34.)     I  See  5  Evans's  Stat- 216. ||     The 

fthe  plea  of  bigamy  was  declared  by  stat.  L8  E.  3,  st.  3,  c.  2,  to  belong 

urt  Christian,  like  thai  of  bastardy.     But  by  stat  1  E.  6,  c.  L2,  \  1G,  bigamy 

.  to  be  a.'  longer  an  impediment  to  the  claim  of  clergA .    SeeDalt.  21 ;  l)y. 

201  :  4  Black. Com.  163. — It  maybe  added  as  a  further  mark,  perhaps  odious- 

ii —        ii  _.;my  among  the  very  early  inhabitants  of  this  island,  that  by  the  custom  of 

which  was  very  extensive,  and   is  supposed  to  1"'  a  relic  of  the  ancient 

I'.  1  In-i.  L75  b,)  a  second  marriage  incurred  a  forfeiture  of  dower.     1  Inst.  33 

b;  1  W Ides.  425.] 

B  the  1  Jac.  1.  c.  11,  it  is  enacted,  "that  if  any  person  or  persons 
within  his  majesty's  dominions  of  England  and  Wales,  being  married, 
■  1"  marry  any  person  or  persons,  the  former  husband  or  wife  being  alive, 
that  then  every  such  offence  shall  be  felony,  and  the  person  or  persons 
iffending  shall  suffer  death  as  in  cases  of*  felony;  and  the  party  and 
pari  -  offending  shall  receive  such  and  like  proceeding,  trial,  and 
execution,  in  such  county  where  such  person  or  persons  shall  be  appre- 
hended, as  if  the  offence  had  tbeen  committed  in  such  county  where  such 
person  or  persons  shall  be  Taken  or  apprehended. "(a)  But  it  is  pro- 
vided, "that  nothing  in  this  statute  contained  shall  extend  to  any  person 
or  persons  whose  husband  or  wife  shall  be  continually  remaining  beyond 
the  seas  by  the  space  of  seven  years  together; (6)  or  whose  husband  or 
wife  shall  absent  him  or  herself  the  one  from  the  other  by  the  space  of 
seven  years  together,  in  any  parts  within  his  majesty's  dominions, (c)  the 
one  of  them  not  knowing  the  other  to  be  living  within  that  time.  Also 
provided,  that  the  statute  shall  not  extend  to  any  person  or  persons  who 
shall  be  at  the  time  of  such  marriage  divorced  by  a  sentence  in  the 
ecclesiastical  court, (d)  or  to  any  person  or  persons  where  the  former 
marriage  shall  be  by  sentence  in  the  ecclesiastical  court  declared  to  be 
void  and  of  no  effect  :  nor  to  any  person  or  persons,  for  or  by  reason  of 
former  marriage  had  or  made  within  age  of  consent. (e)  Also  pro- 
vided, that  no  attainder  for  this  offence  shall  make  or  work  any  corrup- 
tion of  blood,  loss  of  dower,  or  disinherison  of  heir  or  heirs." 

Stat.  •        3d  edit.,)  wherein  you  will  find  an  illgrounded  observation 

of  tie  .'s  en  this  law,  with  the  proper  answer.   (3The  statutory  provisions 

in  the  I  uite<  igamy  and  polj  gamy,  are  generally  similar  to,  and  copied 

from,  tb  if  I  Jac.  I.e.  LI,  excepting  as  to  the  punishment.     The  exceptions  in 

ug  t  i  the  punishment,  ai  ally  the  same.    2  Kent,  Com.  69. 

The  irk  statute  of  bigamy  doi  8  uot  legalize  a  second  marriage,  made  after  a 

jui  d  absence  of  five  years,  without  being  heard  of;  it  merely  purges  the  felony. 

I  52;  Williamson  v.  Parisien,  1  Johns.  Ch.   R.  389.£j      [In 

yr  -  3  on  this  statute,  a  marriage  in  fact  must  be  proved.    4Burr.2059.]    (a)It 

i-  agre  d.  that  if  the  first  marriage  were  beyond  sea,  and  the  latter  in  England,  the  party 

be  iiidicf"!  here  ;   but  if  tie  first  were  in  England,  and  the  latter  beyond  sea.  it  is 

I  that  the  party  cannot  be  indicted,  because  the  second  marriage,  which  made  the 

offence,  was  not  within  any  county  here.     Sid.  171.     Bur  1  Hawk.  P.  C.  c.  34,  holds, 

that  the  party  may  in  the  last  indicted,  and  relies  on  the  i  \  ords  of  the 

state  ption  applies,  though  the  party  in  England  has  notice  that  the 

living.      1  Hale,  693;  3  [nst  38;    1  Black.  Com.  Id},      (c)  Lord  Hale 'says, 

these  words  must  infavorem  vita  be  intended  to  mean  England,  Wales,  or  Scotland; 

but  the  !-]<•  of  Wight  i-  not  beyond  the  seas  within  the  first  i  lause,  because  infrd  corpus 

comitctius  Southampton:  so  for  Scilly,  Lundy.    Qucere,  oft  ruernsey  and  Jersey  .    1  Hale, 

693.))    (d)  If  one  of  the  parties  only  were  under  the  age  of  consent  at  the  time  of  such 
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mat  riage,  the  exception  extends  as  -well  to  the  party  above  the  age  of  consent  as  to  the 
other ;  because  the  power  of  disagreeing  was  equal  on  both  sides.  Roll.  Abr.  340  ; 
3  Inst.  89 ;  Co.  Lit.  79  ;  H.  P.  C.  121 ;  Hawk.  P.  C.  111.  ||(e)  The  age  of  consent  is 
fourte'en  years  in  a  man  and  twelve  years  in  a  woman  ;  and  the  construction  on  the 
clause  has  been,  that  if  either  of  the  parties  were  within  that  age  at  the  time  of  the 
first  marriage,  not  only  the  one  within  the  age,  but  the  other  also  who  is  above  it,  is 
entitled  to  the  benefit  of  the  exception.  1  Black.  Com.  436  ;  Rex  v.  Jordan,  Mich.  T. 
1802 ;  Russ.  &  Ry.  48.  But  if  the  parties  agree  to  the  marriage  when  of  lull  age,  it 
seems  it  would  be  within  the  act.  Russ.  on  Cri.  191. ||  [The  first  and  true  wife  is 
not  an  admissible  witness  against  her  husband.  1  Hale,  692.  Even  an  affidavit  by 
the  first  wife  to  postpone  the  trial  against  the  husband  on  an  indictment  upon  this 
statute,  hath  been  rejected.  0.  B.  Feb.,  1786;  but  see  Adding.  P.  S.  411.  But  the 
second  woman  is  competent  to  prove  the  marriage,  for  she  is  not  his  wife  so  much  as 
de  facto.    1  Hale,  693.] 

||  The  provisions  of  the  above  statute  were  in  several  respects  defective. 
A  person  whose  consort  had  been  abroad  for  seven  years,  though  known 
to  he  living,  might  have  married  again  with  impunity.  And  so  might 
a  person  who  was  only  divorced  a  mensd  et  ihoro.  The  statute  has 
therefore  been  repealed  by  9  G.  4,  c.  31,  which,  by  §  22,  enacts,  that  any 
person,  being  married,  who  shall  marry  any  other  person  during  the 
life  of  the  former  husband  or  wife,  whether  the  second  marriage  be  in 
England  or  elsewhere,  shall  be  guilty  of  felony,  and  liable  to  be  trans- 
ported for  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years;  and  such  offence  may  be  tried  and  punished  in  the  county 
where  the  offender  shall  be  apprehended  or  be  in  custody,  as  if  actually 
committed  there,  provided  the  act  shall  not  extend  to  any  second  mar- 
riage contracted  out  of  England  by  any  other  than  a  subject  of  his 
majesty,  or  to  any  person  married  a  second  time,  whose  husband  or 
wife  shall  have  been  continually  absent  from  such  person  for  seven 
years,  and  shall  not  have  been  known  by  such  person  to  be  living  within 
that  time  ;  or  shall  extend  to  any  person  who.  at  the  time  of  such  second 
marriage,  shall  have  been  divorced  from  the  bond  of  the  first  marriage, 
or  to  any  person  whose  former  marriage  shall  have  been  declared  void 
by  the  sentence  of  a  com't  of  competent  jurisdiction. 

See  1  Russ.  on  Cri.  188.  and  Addenda,  p.  6. 

The  above  statute  of  James  remains  in  force,  however,  as  to  all 
offences    ommitted  before  or  upon  the  last  day  of  June,  1828. 

"With  respect  to  the  exception  in  the  statute  1  Jac.  1,  as  to  persons 
divorced,  it  is  held  that  divorces  d  mensd  et  ihoro  causd  adulterii  et 
sceviti'f  are  within  the  exceptions,  though  the  word  xeparamus  and  not 
divortiamus  be  made  use  of  in  the  sentence;  for  the  statute  being 
penal  shall  be  construed  favourably,  and  such  separations  are  taken  for 
divorces  in  common  understanding. 

1  Hawk.  P.  C.  c.  34 ;  3  Inst.  89 ;  H.  P.  C.  122;  Kelynge,  27  ;  Cro.  Car.  461.  || 

[If  a  marriage  be  declared  void  by  an  ecclesiastical  sentence,  and 
there  be  an  appeal  to  a  higher  spiritual  tribunal,  which,  by  suspending 
the  sentence,  is  a  supposed  continuation  of  the  marriage,  yet  one  of  the 
parties  marrying  again  doth  not  incur  the  penalties  of  the  law,  although 
such  second  marriage  is  indeed  unlawful. 

Gibs.  Cod.  t.  22,  c.  4.] 
Where,  after  the  first  marriage  in  England  a  divorce  has  been  ol 
tained  in  a  foreign  country,  it  appears  that  such  divorce  will  not  prevent 
a  second  marriage  being  indictable  as  bigamy  in  England,  unless  the 
divorce  were  obtained  on  grounds  which,  by  the  law  of  England,  would 
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war  divorce;   the  divorces  and  sentences  referred  to  in  the  third 

the  statute  of  -lames  being  held  to  mean  divorces  and  sen- 
tences of  the  ecclesiastical  courts,  within  the  limits  to  which  that  statute 
appl 

iption  in  the  9  G.   1.  <•.  31,  is  only  of  persons  divorced  a  vinculo.    |3See 
■   '.  ol  Laws,  ch.  7.  \  200,  et  seq.t 

The  prisoner  Lolley  was   indicted  for  bigamy;   both   his  marriages 
■   in  England,  but    before   his  second  marriage  his  wife   obtained  a 
livorce   a  vinculi  matrimonii  in  a   commissory  court  of  Scotland.     It 
appeared  that  he  took  his  wife  into  Scotland  that  she  might  be  induced 
to  institute  a  suit  against  him  there,  and  that  he  cohabited  with  a  prosti- 
tute  in    order  to   irritate   his  wife,  and   furnish  a  ground  for  a  divorce. 
\       -    being  reserved,  the  judges  held  that  no  sentence  of  any  foreign 
irt  could  dissolve  an  English  marriage  a  vinculo  for  grounds  on  which 
it  was  not  liable  to  be  so  dissolved  in  England;   and  that  no  divorce  of 
an   ecclesiastical  court  was  within  the   exception   in  the  third  section 
statute,  unless  it  was  a  divorce  of  a  court  within  the  limits  to 
which  the  statute  extend-. 

Rex  v.  Lolley,  Dec.   1812  ;  Russ.  &  Ry.  C.  C.  237.    See  Tovey  v.  Lindsay,  1  Dow. 
R.  1 tft,  where  the  important  question  of  the  power  of  a  Scotch  court  to  dissolve  Eng- 
aarriages  v.  i  in  the  House  of  Lords,  but  the  eases  were  remitted  back  to 

ind;  and  see  Ferguson's  Reports  of  Decisions  in  Actions  of  Divorce. 

With  r  to  the  exception  in  the  statute  as    to  former  marriages 

declared  void  by  sentence  of  an  ecclesiastical  court,  it  was  resolved  by 

the  judges,  that  a  sentence  of  the  Spiritual  Court  against  a  marriage,  in 

it  of  jactitation  of  marriage,  is  not  conclusive  so  as  to  stop  the  coun- 

for  the  crown  from  proving  the  marriage,  that  sentence  having  de- 

1  on  the  invalidity  of  the  marriage  only  collaterally,  and  not  directly; 

further,  admitting  the  sentence  to  be  conclusive,  yet  the  counsel  for 

>wn  may  avoid  the  effect  of  it  by  proving  it  to  have  been  obtained 

and  or  collusion. 

-  of  Kings  ase,  11  Sta.  Tri.  262;   L  Leach,  146. 

In  a  prosecution  on  the  statute,  a  marriage  de  facto  subsisting  at  the 

time  of  the  3econd  marriage  must  be  proved,  and  is  sufficient  to  bring  a 

within  the  statute,  though  such   first  marriage  be  voidable  by  rea- 

consanguinity,  nullity,  or  the  like.     But  it  has  been  ruled,  that, 

a  lawful  canonical  marriage  need  not  be  proved,  yet  a  marriage 

her  regular  or  not.)  must  be  shown,  which  it  seems  must 

1  where   there   is  primd  facie  evidence  of  a  lawful  mar- 

1  Russ.  on  Cri.  192 ;   10  East,  287,  note  (6).    |3  There  is  a  distinction  as 

uirriage  between  criminal  cases,  such  as  bigamy,  and  mere  civil  suits. 

1  the  marriage  may  be  proved  by  persons  present  at  the  ceremonv. 

1  r  adulter  sufficient,  proof  must  lie  added 

party.  Commonwealth  v.  Norcross,  9  Mass.  R.  492;  Wedge- 
d.  75.  See  Inhabitants  of  Milford  v.  Inhabitants  of  Worcester; 
.492;    L5  Mass.  163;   LIMass.  92.     [n  prosecutions  for  bigamy, 


sputa 

actual  marriage  musi  be  proved.  6  Conn.  449;  Swift's  Ev.  14o. 

rs  -ii-  as  husband  and  wife,  without  marriage,"  says  Daggett, 

i lion  of  the  court  in  The  State  \.  Roswell,  6  Conn.  451,*"istoofre- 

siona  of  marriage  in  all  such  cases,  whether  a  mar- 

ria^r  place  or  not,  may  be  expected,  to  justify  the  conduct  and  screen 
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the  offenders  from  punishment.  Unlike  confessions  in  ordinary  cases;  made  against 
one's  interest,  these  are  not  unfrequently  prompted  from  the  most  selfish  motives.  Be- 
sides, a  man  or  woman  may  verily  suppose  a  marriage  to  have  been  consummated, 
•when  no  lawful  marriage  ever  took  place.  Ignorance  of  the  law,  in  many  cases,  may 
be  presumed,  and  confessions  of  a  marriage  made  without  a  knowledge  to  constitute 
it  such."  In  cases  of  crim.  con.  Kibby  v.  Bucker,  1  Marsh.  R.  331,  confessions  have 
been  held  insufficient;  and  in  an  indictment  against  two  for  lascivious  cohabitation, 
one  being  married,  confessions  as  to  the  fact  of  the  marriage  are  not  sufficient  to  con- 
vict. Commonwealth  v.  Littlejohn,  15  Mass.  1<>3.  In  Pennsylvania  it  has  been  de- 
cided by  the  Court  of  Quarter  Sessions  of  Philadelphia  county,  that  the  confession  of 
the  defendant  in  case  of  bigamy  is  adequate  evidence  of  marriage.  Commonwealth 
v.  Murtagh,  1  Ashm.  272.  In  Maine,  a  foreign  marriage  has  been  held  to  be  suffi- 
ciently proved  in  indictments  for  lewd  cohabitation,  adultery,  or  bigamy,  by  the 
prisoner's  confession.  Cayford's  Case,  7  Greenl.  57  ;  and  see  Warner  v.  The  Com- 
monwealth, 2  Virg.  Cas.  95;  8  S.  &  R.  L59;  Swift's  Dig.  501:  4  M'Cord,  R.  256;  2 
Fairf.  R.  391 ;  Bull.  N.  P.  27. gj 

In  a  case  where  the  first  marriage,  which  was  with  a  Roman  Catholic 

woman,  was  by  a  Romish  priest  in  England,  not  according  to  the  ritual 

of  the  church  of  England,  and  the  ceremony  was  performed  in  Latin, 

which  the  witnesses  did  not  understand,  and  could  not  therefore  swear 

that  the  ceremony  of  marriage  according  to  the  church  of  Rome  was 

read,  it  was  directed  that  the  defendant  should  be  acquitted.     Willes,  C. 

J.,  who  tried  him,  seemed  to  be  of  opinion  that  a  marriage  by  a  priest 

of  the  church  of  Rome  was  a  good  marriage,  if  the  ceremony  according 

to  that  church  could  be  proved,  namely,  the  words  of  the  contracting 

part  of  it. 

Lyon's  Case,  Old  Bailey,  1738  ;  1  East,  P.  C.  p.  469.  As  to  an  Irish  marriage  bya 
minor,  see  Rex  v.  Jacobs,  1  Ry.  &  Moo.  C.  C.  14o.  As  to  the  ceremonies  of  marriage, 
and  the  provisions  of  the  marriage  act,  see  tit.  Marriage  and  1>  ■  ;  and  see  Rex  v. 
Waully,  1  Ry.  &  Moo.  C.  C.  163.|| 
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A  bill  of  sale  is  a  solemn  contract  under  seal,  whereby  a  man  pass- 
eth  the  right  of  interest  that  he  hath  in  goods  and  chattels:  for  if  a  man 
promise  or  give  any  chattels  without  valuable  consideration,  or  without 
delivering  possession,  this  alters  no  property,  because  it  is  tun/nut  pac- 
tum unde  non  oritur  actio;  but  if  a  man  sell  goods  by  deed  under 
seal  duly  executed,  this  alters  the  property  between  the  parties,  though 
there  be  no  consideration,  or  no  delivery  of  possession,  because  a  man 
is  estopped  to  deny  his  own  deed,  or  affirm  any  thing  contrary  to  the 
manifest  solemnity  of  contracting'. 

Yelv.  L96;  Cro.  Jac.  270;  Brown,  111;  6  Co.  18. 

[By  statute  26  G.  3,  c.  60,  §  17,  it  is  enacted,  "that  when  and  so  often 
as  the  property  in  any  ship  or  vessel,  belonging  to  any  of  his  majesty's 
subje-ts.  shall  be  transferred  to  any  other  or  others  of  his  majesty's  sub- 
jects, in  whole  or  in  part,  the  certificate  of  the  registry  of  such  ship  or 
ressel  (required  by  this  act)  shall   be  truly  and  accurately  recited  in 
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engfh,(a)  in  the  bill  or  other  instrument  of  sale  thereof:  and 
that  otherwise  such  hill  of  sale  shall  he  utterly  null  and  void  to  all  in- 
terns and  purr   3<  S. 

A  mere  clerical  mistake  will  not  vitiate  it.     -1  Term  II.  161,    || As 
-  respecting  transfers  of  ships,  see  (i  (!.  4.  c.  110:  and  see  Abbott  on 
Shipping  b  edit..  b\  .Mr.. I.  II.  Abbott ;)  and  see  tit.  Merchant  ami  Merchandise, 

Shipping  ■  of  Congi'ess,  of  January  14.  lT'J.'i.  '',.  14.  1  Story.  L.  U.S.  276,  pro- 

ben  any  slop  or  vessel  which  shall  have  been  registered  pursuant  to  that 
act.  or  the  act  thereby  in  part  repealed,  shall  in  whole  or  in  part  lie  .-old,  or  transferred 
citizen  or  ci  I  the  United  States,  in  every  such  sale  or  transfer  there  shall 

une  instrument  of  writing,  in  the  nature  of  a  bill  of  sale,  which  shall  recite  at  length 
the  certificati  gistry,  otherwise  the  said  ship  or  vessel  shall  be  incapable  to  bere- 

gistered  anew.  By  the  act  of  Congress,  of  Dec.  31,  1792,  \  14.  it  is  provided,  "That 
when  any  ship  it  vessel,  which  shall  have  been  registered  pursuant  to  this  act.  or  the 
act  hereby,  in  part,  repealed,  shall,  in  \\  hole  or  in  part,  !"■  sold,  or  transferred  to  a  citi- 
itizens  of  the  United  States,  or  shall  be  altered  in  form,  or  burthen,  by  being 
r  built  upon,  or  from  one  denomination  to  another,  by  the  mode  or  method 
of  ri<  fitting,  in  everysuch  case  the  said  shiporvessel  shall  be  registered  anew, 

by  her  former  name,  according  to  the  directions  herein-before  contained,  (otherwise  she 
shall  smed  a  ship  or  vessel  of  the  United  States.)  and  her  former  certifi- 

cate of  registry  shall  be  delivered  up  to  the  collector  to  whom  application  for  such  new 
registry  shall  be  made,  at  the  time  that  the  same  shall  be  made,  to  be  by  him  transmit- 
ted to  the  register  of  the  treasury,  who  shall  cause  the  same  to  be  cancelled.  And  in 
every  such  case  of  sale  or  transfer,  there  shall  be  some  instrument  of  writing,  in  the  na- 
ture of  a  bill  of  sale,  which  shall  recite,  at  length,  the  said  certificate,  otherwise  the 
said  ship  or  vessel  shall  be  incapable  of  being  so  registered  anew.  And  in  every  case, 
in  which  a  ship  or  vessel  is  hereby  required  to  be  registered  anew,  if  she  shall  not  be 
so  register  d  anew,  she  shall  not  be  entitled  to  any  of  the  privileges  or  benefits  of  a  ship 
or  vessel  of  the  United  States,  And  further,  if  her  said  former  certificate  of  registry 
shall  i  up,  as  aforesaid,  except  where  the  same  may  have  been  destroyed, 

lost,  or  unintentionally  mislaid,  and  an  oath  or  affirmation  thereof  shall  have  been 
made,  as  aforesaid,  the  owner  or  owners  of  such  ship  or  vessel  shall  forfeit  and  pay 
the  sum  of  five  hundred  dollars,  to  be  recovered,  with  costs  of  suit."gf 

The  decisions  upon  hills  of  sale  having  arisen  chiefly  upon  the  statute 
of  13  Eliz.3  c.  6,  the  reader  is  referred  for  them  to  tit.  "  Fraud,"  (C).] 
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At  common  law  a  writ  of  error  lay  for  an  error  in  law,  apparent  in 
the  record,  ■  ;m  error  in  fact,  where  either  party  died  hefore  judg- 

nol  for  tin  error  in  law  not  appearing  in  the  record: 
and  th  .  where  the  plaintiff  or  demandant,  tenant  or  defendant, 

till'-.  [g  ore  tenus,  which  was  overruled   by  the  judge,  this 

signed,  for  error  not  appearing  within  the  record,  nor 
beii  o  Fact,  but  in  law;  and  so  the  party  grieved  was  with- 

out v 

■■  By  the  statute  Westm.  -.(b)  when  one  impleaded 

before  a  the  justices  alleges  an  exception,  praying  they  will  allow 

it :  and  if  they  will  not,  if  he  that  alleges  the  exception  writes  the  same, 

he  justices  will  put  to  their  seals,  the  justices  shall  so  do; 
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and  if  one  will  not  another  shall ;  and  if,  upon  complaint  made  of  the 
justice,  the  king  cause  the  record  to  come  before  him,  and  the  exception 
be  not  found  in  the  roll,  and  the  plaintiff  show  the  written  exception, 
with  the  seal  of  the  justices  thereto  put,  the  justice  shall  be  commanded 
to  appear  at  a  certain  day,  either  to  confess  or  deny  his  seal ;  and  if  he 
cannot  deny  his  seal,  they  shall  proceed  to  judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or  disallowed." 

(b)  Viz.,  13  E.  1,  c.  31.  For  precedents  of  bills  of  exceptions,  and  proceeding  there- 
upon, vide  Hast.  Ent.  275,  323  ;  Brownl.  Ent.  129;  Lutw.  906. 

In  the  construction  of  this  statute,  the  following  opinions  have  been 
holden : 
3  Burr.  1692 ;  1  Black.  R.  556  ;  Bull.  Ni.  Pr.  317. 

That  the  statute  extends  to  the  plaintiff  as  well  as  defendant, (a)  also 
to  him  who  comes  in  loco  tenentis,  as  one  who  prays  to  be  received,  or 
the  vouchee,  and  in  all  actions  whether  real,  personal,  or  mixed. 

2  Inst.  427.  (a)  But  it  does  not  extend  to  one  not  party  to  the  record,  as  bailiff  of  a 
franchise,  who  demands  conusance.  2  Inst.  427.  j3  A  bill  of  exceptions  may  be  taken 
by  either  party,  even  by  the  party  succeeding  at  the  trial,  who  may  prosecute  a  bill 
of  exceptions  taken  by  him  for  the  purpose  of  reversing  his  own  judgment ;  for  in- 
stance, when  the  plaintiff  recovers  less  damages  than  he  was  entitled  to.  1  Cowen, 
240.  But  an  exception  to  the  direction  of  the  court,  taken  by  the  party  who,  notwith- 
standing, obtains  a  verdict,  will  not  be  considered  on  error.     6  Cranch,  42.  gf 

[A  bill  of  exceptions  ought  to  be  upon  some  point  of  law,  either  in 
admitting  or  denying  evidence,  or  a  challenge,  or  some  matter  of  law 
arising  upon  a  fact  not  denied,  in  which  either  party  is  overruled  by  the 
court.  If  such  bill  be  tendered,  and  the  exceptions  in  it  truly  stated, 
the  judges  ought  to  set  their  seals  in  testimony  that  such  exceptions  were 
taken  at  the  trial :  but  if  the  bill  contain  matters  false,  or  untruly  stated, 
or  matters  wherein  they  were  not  overruled,  they  are  not  obliged  to 
affix  the  seal.  A  bill  of  exceptions  is  not  to  draw  the  whole  matter  into 
examination  again ;  it  is  only  for  a  single  point,  and  the  truth  of  it  can 
never  be  doubted  after  the  bill  is  sealed,  for  the  adverse  party  is  con- 
cluded from  averring  the  contrary,  or  supplying  the  omission  of  it. 

Bridgman  and  Holt,  Show.  P.  C.  120 ;  Bull.  Ni.  Pri.  316.||  |3A  bill  of  exceptions 
may  be  taken  to  the  opinion  of  the  court  in  a  charge  to  the  jury,  3  Cranch,  300;  4 
Cranch,  60,  62 :  3  M.  K.  215  :  [bid.  89  ;  9  Cowen,  674 ;  1  Porter,  139  ;  or  to  the  admis- 
sion of  improper  evidence,  or  the  rejection  of  legal  and  relevant  evidence.  2  Aik.  276  ; 
9  Pot.  418  ;  1  Breese,  102 ;  2  N.  S.  333  ;  5  N.  S.  519  ;  1  L.  R.  323  ;  13  L.  R.  95  ;  10 
M.  R.  037.  Exception  may  be  taken  to  the  conduct  of  the  court,  in  refusing  or  neg- 
lecting to  charge  the  jury  on  a  point  of  law  when  requested  bv  the  counsel,  6  Wend. 
274 ;  2  Cowen,  479  ;  5  Cowen,  243  ;  4  Cranch,  62  ;  6  Cranch,  226  ;  17  Johns.  218  ;  12 
L.  R.  202 ;  2  Pet.  15  ;  1  Halst.  132  ;  4  Halst.  153  ;  but  if  the  party  ask  for  instructions 
on  points  of  fact,  as  well  as  law,  the  court  may  refuse  instructions  altogether.  3  Rand. 
106.  But  a  bill  of  exception  will  not  lie,  1.  To  a  charge  or  opinion  wholly  abstract, 
or  out  of  the  case,  although  it  may  be  erroneous,  9  Cow.  674;  1  Porter,  139  :  Walker, 
379  ;  3  Wend.  418  ;  or  to  the  charge  when  there  is  no  issue  joined.  1  Minor,  30.  2. 
For  misdirection  as  to  matter  of  fact.  2  Binn.  80  ;  2  Caines,  168  ;  4  Cranch,  62  ;  1 
Mason,  57.  3.  To  a  decision  on  a  demurrer  to  pleadings.  7  Halst.  76  ;  5  Verm.  28. 
4.  To  the  granting  or  refusal  to  grant  a  new  trial.  5  Verm.  28.  5.  To  the  reception 
or  rejection  of  evidence,  on  motion  for  summary  relief.  1  Binn.  222.  6.  To  the 
refusal  to  permit  a  witness  to  be  re-examined  as  to  what  he  had  testified,  after  the 
cause  has  been  submitted  to  the  jury  ;  this  being  matter  of  discretion  with  the  court. 
6  Wend.  277.  7.  To  matters  within  the  mere  discretionary  power  of  the  court.  3 
Greenl.  183,  219 ;  8  Greenl.  288 ;  4  Pick.  302 ;  5  Pick.  528.  8.  To  a  case  where 
there  is  a  right  of  appeal.  4  Pick.  93  ;  10  Pick.  34;  9  Mass.  228 ;  5  Johns.  467  ; 
8  Johns.  495;  Walker,  91;  1  Cowen,  622;  6  Wend.  274;  1  Green.  216;  10  Conn. 

Vol.  II.— 15  k2 


114  BILL    OF   EXCEPTIONS. 

Bill  ul'  Exceptions. 

75,  1  li'.  The  party  who  takes  exceptions  is  confined  to  the  points  excepted  to,  though 
all  the  evidence  given  at  the  trial  is  contained  in  the  bill.  7  Halst.  160;  1  Pick.  37 ; 
M  Pick  370;  7  Pick.  L36 ;  12  Greenl.  337;  1  Leigh,  86;  10  Wend.  254 ;  1  Green. 
222;  -  \  erm.  396;  L0  Conn.  L46;  11  Conn.  159  ;  11  Wheat.  199.  A  bill  of  exeep- 
tiona  does  not  >lra\\  the  \vhole  matter  into  examination,  but  simply  the  points  to  which 
ii  is  taken.    It  is.  pi  r  s< .  a  stay  of  proceedings.    4  Cowen,  22;  7  Cowen,  107  ;  3  Wend. 

But  it  stays  the  proceedings  only  while  pending  and  undetermined  in  the  court 
above.     7  Cowen,  112.     It  is  conclusive  on  the  court,  on  a  writ  of  error,  of  the  facts 

I  and  what  was  dune  in  the  court  below.  Prin.  Dec.  28;  3  Dall.  38;  6  Wend. 
275;  9S.  &   K.  71:  3  Conn.  475.£f 

It  seems  agreed  that  no  bill  of  exceptions  is  to  be  allowed  in  treason 
or  felony,  for  the  words  of  the  statute  are,  cum  aliquis  implacitatur 
coram  aliquibus  justiciariis,  $c.  :  and,  if  such  bills  were  allowed,  it  would 
be  attended  with  great  inconveniency,  because  of  the  many  frivolous 
exceptions  that  might  be  put  in  by  prisoners  to  the  delay  of  justice ; 
des,  in  criminal  cases,  the  judges  are  of  counsel  with  the  prisoner, 
ami  are  to  see  that  justice  is  done  him. 

Sid.  84;  Sir  Henry  Vane's  case.  Dev.  68,  S.  C. ;  Keb.324,  S.  C. ;  Raym.  486,  S. 
C. :  cited  Kelynge,  15,  S.  C,  resolved.  But  whether  on  indictments  for  offences  not 
capital,  a  bill  of  exceptions  is  to  be  allowed,  qucere;  et  vide  2  Hawk.  P.  C.  c.  46,  §1. 
[In  1  I n.  5,  it  was  allowed  in  an  indictment  for  trespass ;  in  1  Vent.  336,  in  an  in- 
formation in  nature  of  a  quo  warranto;  in  1  Vern.  175,  in  an  indictment  for  a  riot; 
and  in  K.  v.  Bounce,  cited  in  Ca.  temp.  Hardw.  250,  it  was  allowed  by  Lord  Raym. 
at  Ni.  Pri.  that  it  might  be  done  in  an  indictment  for  a  libel.  In  the  Exchequer  it 
is  allowed  upon  information  ;  but  those  are  properly  civil  suits  for  the  king's  debts: 
so  in  d<  v<  hi  runts,  but  they  are  called  the  king's  actions  of  trover.  Per  Ld.  Hardwicke. 
Ca.  temp.  Hardw.  251.]  '  ||  Rex  v.  Stratton,  21  Howell,  Sta.  Tri.  1187. ||  j3 Exceptions 
do  not  lie  in  criminal  cases.  People  v.  Holbrook,  13  Johns.  90;  Ex  parte  Backer,  7 
Cowen.  1  13.  And  if  the  court  sign  a  bill  in-criminal  cases,  it  will  not  be  considered 
a  part  of  the  record.  Case  v.  Commonwealth,  1  Virg.  Cas.  264;  Middleton  v.  Com- 
ealth,  2  Watts,  285.  See  United  States  v.  Gilbert,  2  Sumner,  19.  But  by  statute 
in  some  states  exceptions  lie  in  criminal  cases.  2  Virg.  Cas.  60,  note;  4  Ham.  348; 
1  1  Pick.  370;  14  Wend.  546;  7  Ham.  214;  6  Ham.  16;  1  Leigh,  598.  See  1  Halst. 
405  ;  5  Penn.  637.0 

[A  bill  of  exceptions  will  not  lie  to  the  justices  at  sessions  on  hearing 
an  appeal  against  an  order  of  removal;  for  their  authority  is  final  as  to 
matters  of  fact. 

Rex  v.  Preston,  Burr.  77  ;  S.  C.  2  Stra.  1040 ;  Ca.  temp.  Hardw.  249 ;  1  Barnard, 
K.  B.  415,  S.  C]     0  1  Halst.  405  ;  2  Penn.  637  ;  1  Binn.  222 ;  3  Johns.  23.0 

The  statute  extends  not  only  to  all  pleas  dilatory  and  peremptory,  but 
to  prayers  to  be  received,  oyer  of  records  and  deeds,  &c. ;  also  to  chal- 
lenges of  jurors,  and  any  material  evidence  offered  and  overruled. 

2  Inst.  127  ;  Dyer,  231,  pi.  3  ;  Raym.  486.     But  if,  with  respect  to  these,  a  falsity 
"i-ted  in  the  bill,  the  judges  are  not  bound  to  seal  it,  but  may  return  the  special 
ter;  for  the  command  of  the  writ  is  conditional,  quod  si  ita  est  tunc  sigilla  vestra 
apponalis.     Show.  1'.  C.  122. 

If  in  a  trial  upon  a  title  to  a  lease  for  years,  the  judges  (though  in- 
sisted upon)  will  not  direct  the  jury  that  the  probate  of  a  will  is  conclu- 
evidence,  but  will  only  tell  the  jury  that  it  is  good  evidence;  and 
thereupon  the  jury  find  there  is  no  such  will ;  yet  a  bill  of  exceptions 
will  not  lie;  for  though  the  evidence  be  conclusive,  the  jury,  if  they 
will,  may  run  the  hazard  of  an  attaint. 

R  i  ,,,.  504;  Chichi  ster  and  Phillips,  2  Jones,  140,  S.  C.  adjudged  in  R.  B.  upon  a 
writ  ■  of  a  judgment  in  C.  B.  in   Ireland,  which  was  affirmed  in  B.  R.  there; 

and  ir  was  said,  the  proper  method  had  been,  to  demur  to  the  evidence.  Vide  Show. 
P.  C.  L20,  1 22,  &c.  That  if  the  evidence  allowed  be  not  believed  by  the  jury,  no  bill 
of  exception  lies. 
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If  one  offers  to   demur  upon   evidence,  and  is  overruled,  and  after 

judgment  a  writ  of  error  is  brought,  this  cannot  be  assigned  for  error, 

but  it  is  a  proper  case  for  a  bill  of  exceptions,  and  the  remedy  which  the 

statute  in  that  case  appoints. 

Cro.  Car.  341 ;  Cort  and  the  Bishop  of  St.  David's,  Jones,  331,  S.  C,  by  which  it 
appears  that  a  bill  of  exceptions  was  tendered  and  signed.  Vide  7  Mod.  53,  where  it 
is  said,  that  if  the  judge  erroneously  overrule  a  matter  oifered  in  evidence,  though  the 
tendering  of  a  bill  of  exceptions  be  the  most  regular  method,  yet  it  is  good  cause  of  a 
new  trial ;  for  each  party  has  a  right  to  have  its  legal  witnesses  heard,  or  evidence 
received  by  the  jury. 

My  Lord  Coke  is  of  opinion,  that  the  statute,  notwithstanding  these 
words,  et  si  forte  ad  querimoniam  de  facto  jiistic.  venire  fac.  dominus  rex 
recordum  coram  eo,  extends  not  only  to  the  Common  Pleas,  but  to  all 
other  courts  of  record,(a)  on  whose  judgments  a  writ  of  error  lies  to  the 
King's  Bench,  but  also  to  the  county  court,  the  hundred,  and  court-baron ; 
for  therein,  says  he,  the  judges  are  most  likely  to  err  ;  and  albeit  of  judg- 
ments given  in  them  a  writ  of  error  lieth  not,  but  a  writ  of  false  judg- 
ment in  the  C.  B.,  yet  the  case  being  in  the  same  or  greater  mischief,  the 
purview  of  this  statute  doth  extend  to  these  inferior  courts. 

2  Inst.  427.     (a)  It  has  likewise  been  holden,  that  it  extends  even  to  the  King's 

Bench,  on  a  trial  .a  bar,  though  the  pi eedings  there  arecoram  <  •  •<.     2  Jones,  117  ; 

2  Lev.  237;  Skin.  356;  2  Show.  R.  147;  Burr.  S.  C.  81;  but  conlr.  2  Show.  It.  287. 
A  bill  of  exceptions  lies  upon  a  trial  in  the  Exchequer,  though  that  record  cannot  be 
removed  in  B.  I!,  but  by  error  will  be  brought  before  other  justices.     2  Lev.  23*. 

If  one  of  the  justices  sets  his  seal  to  the  bill,  it  is  sufficient :  but  if 
they  all  refuse,  it  is  a  contempt  in  them  all,  for  which  the  party  grieved 
may  have  a  writ  grounded  upon  the  statute,  commanding  them  to  put 
their  seals,  &c. 

2  Inst.  427:  Ravin.  182,  S.  P. :  2  Lev.  237,  S.  P.  Vide  Show.  P.  C.  116,  where  a 
petition  was  exhibited  to  the  lords  in  parliament,  to  oblige  the  judges  to  sign,  and 
there  said,  that  the  proper  remedy  against  them  was  an  action  grounded  on  the  sta- 
tute, which  was  to  be  tried  by  a  jury.  j3  A  mandamus  lies.  1  <  iaines,  511 ;  2  Caines, 
97.  $  |]  If  a  bill  of  exceptions  be  sealed  by  a  judge,  and  he  dies,  a  scire  facias  lies 
against  his  executors  or  administrators  to  certify  it.  2  Inst.  428.||  j3  The  bill  must 
be  signed  by  the  judges  while  sitting  as  a  court,  and  not  by  them  separately.  9  Johns. 
345;  19  -Johns.  246.  Bui  when  a  copy  has  been  served  on  the  opposite  party,  and 
produced  in  court,  and  no  objection  being  made  to  their  signing  separately,  it  may  be 
done.     7  Wend.  536.£( 

Although  no  time  be  appointed  by  this  act  when  the  justices  shall  put 
their  seals,  the  party  must  pray  the  same  before  judgment:  but  if  they 
deny  it,  then  may  they  be  commanded  after  judgment  to  put  their  seals, 
and  then  the  putting  of  their  seals  after  judgment  shall  be  sufficient. 

2  Inst.  127.  ii  A  bill  of  exceptions  should  be  tendered  at  the  trial,  and  the  court  is 
not  bound  to  seal  it  a  subsequeni  term.  6  Johns.  279;  9  Johns.  345:  3  M.  R.  215; 
5  N  II.  Rep.  336;  2  Greenl.  336;  3  Cowen,  32;  1  Pet.  102;  1  Breese,  162:  5  Watts, 
69.  Exceptions  to  evidence  must  be  taken  as  soon  as  the  court  decides  to  admit  or 
reject  it:  a  note  of  the  exception  is  then  made,  and  it  is  usually  reduced  to  form 
afterwards.  4  Pet.  102;  9  ML  R.  199;  11  Pet.  185;  7  S.  &  R.  219;  8  S.  &  R.  211; 
11  S.  &  R.  267  :  I  Ala.  R.  66  ;  1  .Monr.  It.  215  ;  1  J.  J.  Marsh.  58.  The  bill  must,  how- 
ever, on  its  face  appear  to  have  been  taken  and  signed  at  the  trial ;  when  it  is  signed 
afterwards,  it  must  be  nunc  pro  tunc,  and  if  it  appear  otherwise  the  defect  will  be 
fatal.     6  Wend.  268  ;  2  Sumner,  19;  9  Wheat  651.0 

But  where  a  corporation-book  was  offered  in  evidence  at  the  assizes 
to  prove  a  member  of  the  corporation  not  in  possession,  and  refused, 
and  no  bill  of  exceptions  was  then  tendered,  nor  was  the  exception  then 
reduced  to  writing ;  and  the  trial  proceeded,  and  a  verdict  was  given  for 
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the  plaintiff:  The  court  being  the  next  term  moved  for  a  hill  of  excep- 
tions, it  waa  urged  for  the  bill,  that  the  law  requires  quod  proponat  ex- 
cept ionon  suam,  and  no  time  is  appointed  for  the  reducing  it  into  writing, 
and  the  party  is  not  grieved  till  a  verdict  is  given  against  him ;  and  the 
same  memory  that  serves  the  judges  for  a  new  trial,  will  serve  for  a  bill 
oi'  exceptions.  On  the  other  side  it  was  said  that  this  practice  would 
prove  a  great  difficulty  to  judges  and  delay  of  justice ;  that  the  prece- 
dent >  and  entries  suppose  the  exception  to  be  written  down  upon  its  being 
disallowed,  and  the  statute  ought  to  be  construed  so  as  to  prevent  incon- 
venience ;  besides,  the  words  of  the  act  are  in  the  present  tense,  and  so 
is  the  writ  formed  on  the  act.  Holt,  C.  J.,  If  this  practice  should  pre- 
vail, the  judge  would  be  in  a  strange  condition:  he  forgets  the  exception, 
and  refuses  to  sign  the  bill,  so  an  action  must  be  brought:  you  should 
have  insisted  on  your  exception  at  the  trial,  you  waive  it  if  you  acquiesce, 
and  shall  not  resort  back  to  your  exception  after  verdict  against  you, 
when,  perhaps,  if  you  had  stood  upon  your  exception,  the  party  had 
other  evidence,  and  need  not  have  put  the  cause  on  this  point:  the  sta- 
tute indeed  appoints  no  time ;  but  the  nature  and  reason  of  the  thing 
requires  the  exception  should  be  reduced  to  writing  when  taken  and  dis- 
allowed, like  a  special  verdict,  or  a  demurrer  to  evidence :  not  that  they 
need  lie  drawn  up  in  form,  but  the  substance  must  be  reduced  to 
writing  whilst  the  thing  is  transacting,  because  it  is  become  a  record ;  so 
the  motion  was  denied. 

Salk.  288,  pi.  2G,  Wright  v.  Sharp;  || Dillon  v.  Doe  dem.  Parker,  1  Bing.  17;  11 
Price  li.  100. ||  J3A  party  intending  to  except,  is  required  to  express  his  intention 
clearly  at  the  time  of  trial.  4  L.  R.  20  ;  an  objection  to  a  question  put  to  a  witness 
during  the  trial,  will  not  be  considered  as  an  exception  unless  it  be  actually  taken  and 
signed  by  the  judge.  9  Pet.  418.  In  New  York  it  was  held  that  an  exception  to  a 
judge's  charge  cannot  be  received  after  the  jury  have  withdrawn.  7  Wend.  34.  In 
Pennsylvania,  however,  a  bill  may  be  tendered  after  the  jury  have  returned  into  court 
with  their  verdict  and  before  it  is  delivered  as  to  any  charge  of  the  judge,  but  not  as 
to  any  question  of  evidence  arising  on  the  trial.  4  Dall.  429  ;  1  Binn.  38  ;  8  S.  &  R. 
211 :  '5  Monr.  177.     See  10  Johns.  312 ;  6  L.  R.  559  ;  12  L.  R.  202 ;  3  Pick.  173.0 

When  this  bill  is  signed,  there  goes  out  a  scire  facias  {a)  to  the  judge 
who  signed  it,(ft)  ad  cognoscendum  scriptum ;  and  the  scire  facias 
to  the  judge,  and  his  return  with  the  bill  must  be  entered  on  the  issue 
roll  and  made  part  of  the  record,  and  has  a  retrospect  if  done  at  the 
trial ;  which  is  to  be  removed  by  writ  of  error. 

Vide  Lutw.  905,  906,  and  3  Burr.  1G92,  &c,  the  case  of  Money  et  al.  v.  Leach, 
(a)  "\\  here  the  record  is  in  the  same  court,  there  is  no  occasion  for  a  scire  facias  ad 
;/'/.,  2  Jones,  117:  2  Lev.  237,  being  present  to  confess  or  deny  their  seal. 
[But  the  1  > i  11  of  exceptions  is  in  nature  of  a  writ  of  error,  and  therefore  cannot  be  de- 
(••niiined  in  the  court  out  of  which  the  record  issues.  Davenport  v.  Tyrell,  1  Black. 
R.  675  ;  Searle  v.  Lord  Barrington,  2  Stra.  826 ;  Money  v.  Leach,  3  Burr.  1692.  But 
i\\  thai  Court  hath  no  jurisdiction  in  such  case,  yet,  if  a  special  verdict  be  found 
in  the  same  cause,  upon  which  they  pronounce  judgment,  and  that  judgment  be  right, 
tli  sir  proceeding  on  the  bill  of  exceptions  will  not  alone  be  a  ground  for  a  court  of 
erroi  to  reverse  the  judgment.  Cowp.  501.]  (b)  If  the  judge  dies,  a  scire  facias  lies 
Q8t  his  executors  to,  &c.  2  Inst.  428.  If  the  judge  denies  his  seal,  the  party 
may  prove  it  by  witness.  Ibid.  Though  the  party  grieved  be  dead,  his  heirs  or  exe- 
cutors may  have  error  upon  the  bill  of  exceptions.     Ibid.  427. 

W  hen  a  bill  of  exceptions  is  allowed,  the  court  will  not  suffer  the 
party  to  move  any  thing  in  arrest  of  judgment  on  the  point  on  which 
the  bill  of  exceptions  was  allowed;  having  given  their  opinion  upon  it 
before  ;  for  his  proper  redress  is  by  writ  of  error,  and  it  is  presumed  that 
the  court  was  satisfied  in  the  point  when  the  party  tendered  his  bill  of 
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exceptions,  though  argued  in  Lev.  that  it  ought  to  be  used  as  well  to 

prevent  as  to  reverse  the  judgment. 

Vent  366,  367  ;  2  Lev.  237  ;  2  Jones,  117.  [If  the  court  of  error  give  judgment 
in  favour  of  the  bill  of  exceptions,  and  are  of  opinion  that  the  evidence,  though  not 
conclusive,  ought  to  have  been  received,  they  will  award  a  venire  de  facias  de  novo. 
Davies  v.  Pierce,  2  Term  R.  125.  But  where  there  is  a  bill  of  exceptions,  the  court 
below  will  not  grant  a  new  trial  on  the  very  point  contained  in  it.  Fabrigas  v.  Mostyn, 
2  Black.  R.  929.]  /3Mann  v.  Glover,  2  Greenl.  195  ;  Cunningham  v.  Bell,  5  Mason, 
161 ;  Roberts  v.  Roberts,  2  Chit.  R.  272.0  ||  The  bill  of  exceptions  must  first  be 
abandoned.  Doe  v.  Roberts,  2  Chitt.  272.  If  a  party  brings  a  writ  of  error,  and 
removes  the  record  before  he  has  obtained  the  judge's  seal  to  the  bill  of  exceptions, 
he  waives  the  bill  allowed  by  the  judge.  Dillon  v.  Parker,  1  Bing.  17  ;  11  Price,  102; 
but  see  Willans  v.  Taylor,  6  Bing.  512.JJ 

||  If  the  question  is  not  as  to  the  admissibility  of  the  evidence,  but 
whether  or  not  the  facts  deposed  to  prove  the  issue  joined,  the  party 
should  demur  to  the  evidence,  and  not  tender  a  bill  of  exceptions,  which 
will  not  stop  the  case  from  going  to  the  jury. 

2  Barn.  &  C.  443  ;  1  Car.  &  Pa.  237. 

A  bill  of  exceptions,  being  no  part  of  the  record  in  the  court  below, 
is  not  to  be  included  in  the  taxation  of  costs  there.  And  where  in  case 
the  plaintiff  recovered  a  verdict,  and  had  judgment  in  the  Court  of  Com- 
mon Pleas,  and  on  a  bill  of  exceptions  returned  into  the  Court  of  King's 
Bench  judgment  was  reversed,  and  the  plaintiff  took  nothing  by  his 
writ,  the  defendant  was  held  not  entitled  to  costs. 

Gardner  v.  Baillie,  1  Bos.  &  Pull.  32 ;  Bell  v.  Potts,  5  East,  R.  49.  || 


^BILLS   OF  EXCHANGE. 


See  Merchant  and  Merchandise,  (M,)  and  the  General  Index,  in 
the  last  volume,  h.  t. 
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See  Merchant  and  Merchandise,  (L,)  and  the  General  Index,  in 
the  last  volume,  h.  t.tf 


US 


BOROUGH-ENGLISH. 


BoROlTGH-ExcLisii  is  a  custom  which  prevails  in  certain  ancient  bo- 
roughs, by  virtue  of  which  the  youngest  son  shall  inherit  his  father  as- 
to  the  lauds  of  which  he  is  seised  in  fee-simple  or  fee-tail.  The  reason 
of  this  custom  seems  to  be,(«)  that  in  these  boroughs,  people  chiefly 
maintained  and  supported  themselves  by  trade  and  industry;  and  the 
elder  children  being  provided  for  out  of  their  father's  goods,  and  intro- 
duced into  his  trade  in  his  lifetime,  were  able  to  subsist  of  themselves 
without  any  land  provision,  and  therefore  the  lands  descended  to  the 
youngest  son,  he  being  in  most  danger  of  being  left  destitute. 

Litt.  \  165 :  Noy,  10(3.  It  is  called  Borough-English,  because,  as  some  hold,  it  first 
prevailed  in  England.  Co.  Litt.  110b;  Litt.  \  211 ;  8  E.  4,  19  a.  (a)  Others  have 
told  us.  that  the  reason  of  this  institution  was,  because  the  lord  demanded  the  first 
night  with  the  bride,  bo  that  they  thought  the  eldest  not  legitimate.  Preface  to  3  Mod. 
R.  [But  this  reason  is  rejected  ;  for  though,  perhaps,  sufficient  to  exclude  the  eldest, 
it  would  only,  if  taken  in  its  full  force,  convey  the  inheritance  to  the  second  son,  as 
the  next  worthy,  and  not  to  the  youngest.  This  barbarous  custom  Sir  W.  Blackstone 
thinks,  never  prevailed  in  England,  though,  he  saith,  it  certainly  did  in  Scotland, 
(under  the  name  of  mercheta,  or  marcheta),  till  abolished  by  Malcolm  III.  Mr.  Ro- 
binson, however,  tells  us  that  it  prevailed  here,  in  several  manors  in  the  northern 
counties,  in  which  a  fine  is  now  paid  as  a  commutation  for  the  right ;  though  he 
ackm  iwledges  that  the  custom  of  borough-engbsh  doth  not  particularly  obtain  in  those 
manors  where  such  fine  is  paid.  Rob.  on  Gavelkind,  Appendix.  It  should  be  ob- 
served, that  in  Scotland,  it  was  the  fine  paid  by  way  of  commutation  for  the  exercise 
of  the  right,  not  the  right  itself,  which  was  called  marcheta;  Skene  verbo  Marcheta. 
Buchan.  Hist,  of  Scot.  lib.  7.  And  the  same  term  is  well  known  in  our  law,  for  a  fine 
due  to  the  lord  on  the  marriage  of  the  son  or  daughter  of  his  villein.  Co.  Litt.  117 
b,  140  a;  Bract,  lib.  2,  f.  26.  And  a  late  ingenious  writer  hath  thought,  that  the 
mercheta  i  >f  the  Scots  is  merely  British,  and  nothing  more  than  the  Merch-ed  of  Howell 
Dha,  the  daughterhood,  or  the  fine  for  the  marriage  of  the  daughter.  Whitaker's 
ili-t.  of  Manchester,  vol.  1,  359.  Sir  W.  Blackstone  deduceth  the  origin  of  this 
custom  from  the  Tartars,  among  whom,  according  to  Father  Duhalde,  it  also  prevails. 
2  Black.  Com.  85.J 

[There  is  no  difference  between  the  law  concerning  copyholds  in 
borough-english,  and  freeholds  in  borough-english,  as  is  agreed  in  Cro. 
Car.  411.]' 

If  land  in  borough-english  be  given  to  A  and  his  heirs  for  the  life 
of  11.  and  A  die  in  the  life  of  B,  leaving  two  sons,  the  youngest  shall  be 
ihe  special  occupant,  because  the  heir  that  is  representative  of  the  father, 

to  land  of  that  nature,  must  be  the  occupant,  since  the  heir  must  take 
by  descent,  and  not  by  purchase. 

fro.  Litt.  L10  b;  1  Salk.  244,  per  Holt,  and  S.  P.  resolved  between  Baxter  and 
I'  Iswell:  [2  Lev.  L38 ;  3  Keb.  175,486,498.  But  he  takes  as  heir.  2  Vera.  226  ; 
Vaugh.  2ol;  Rob.  Gavelkind,  97.] 

By  the  custom  of  borough-english,  the  widow  shall  have  the  whole 
of  her  husband's  lands  in  dower,  which  is  called  her  free-bench  ;  and 
this  is  given  to  her  the  better  to  provide  for  the  younger  children,  with 
the  care  of  whom  site  i.>  intrusted. 

1  l.itr.  :;:;.  Ill;  F.  X.  B.  150;  Cro.  Eliz.  415;  Moo.  pi.  566.  She  shall  have 
dower  of  rent  common  out  of  lands  in  gavelkind,  borough-english,  &c,  for  these  ensue 
the  nature  of  the  land.  Bro.  Custom,  (4,  58.  Che  husband  shall  be  tenant  by  cur- 
tesy of  borough-english  land.     Vide  hi  id    t  Ou  test/ of  England. 
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For  a  condition  broken,  the  heir  at  common  law  shall  enter,  because 
the  condition  is  a  thing  of  new  creation,  and  collateral  to  the  land ;  but 
when  the  eldest  son  enters,  the  youngest  son  shall  enjoy  the  land;  for  by 
breach  of  the  condition  he  is  restored  to  the  ancient  estate. 

Cro.  Eliz.  204 ;  Plow.  28.     Vide  head  of  Gavelkind. 

f    The  benefit  of  a  warranty  annexed  to  lands  in  borough-english  shall 
not  go  to  the  youngest  son. 

Vide  head  of    Warranty. 

If  a  man  be  seised  of  land  of  the  nature  of  borough-english,  and  have 
issue  two  sons,  and  die,  and  the  eldest  son,  before  any  entry  made  by 
the  youngest,  enter  into  the  land  by  abatement,  and  die  seised,  this  shall 
not  take  away  the  entry  of  the  youngest  brother,  because  the  eldest  shall 
be  presumed  to  enter  to  preserve  the  estate  in  his  family,  which  he  or  his 
heirs  may  some  time  or  other,  upon  failure  of  his  brother's  line,  happen 
to  enjoy. 

Co.  Lit.  242. 

If  a  man  seised  of  borough-english  lands  made  a  feoffment  in  fee  to  the 
use  of  himself  and  the  heirs  male  of  his  body,  {secundum  cursum  com- 
munis legis,)  and  die,  leaving  issue  two  sons,  the  youngest,  notwith- 
standing the  feoffment  and  these  words,  shall  inherit  those  lands. 

N.  Dyer,  17'J  b;  Jenk.  11.  220. 

The  law  takes  notice  of  the  customs  of  gavelkind  and  borough-eng- 
lish ;{a)  and  therefore  it  is  sufficient  to  allege  generally,  that  the  lands  are 
of  the  custom  of  gavelkind  or  borough-english. 

Co.  Lit.  175  b.  (a)  But  as  to  such  customs  as  are  no  part  thereof,  but  merely  col- 
lateral, they  must  be  shown  in  pleading,  as  that  the  lands  are  devisable,  &c. :  but  for 
this  vide  Cro.  Car.  502  ;  2  Sid.  154  :  .Sid.  77,  138 ;  Lev.  80 ;  Raym.  77,  and  tit.  Gavel- 
kiwi.  |  As  to  the  special  customs,  some  (if  them  restrain,  and  others  extend  the 
general  custom.  Of  the  first  sort  are,  1.  The  custom  of  a  manor  in  the  duchy  of 
Cornwall,  that  an  estate  in  fee  in  the  lands  shall  go  to  the  eldest  son  ;  but  if  in  tail,  the 
tenements  shall  descend  to  the  heir  at  common  law  ;  and  this  was  bolden  a  good  cus- 
tom in  the  case  of  Chapman  and  Chapman,  March,  54.  2.  In  32  E.  3,  Age,  81,  it  is 
pleaded,  that  in  the  soke  of  B,  if  a  man  has  several  sous  by  one  wife,  the  youngest 
shall  inherit  after  the  death  of  the  father:  but  if  he  has  two  suns  by  different  venters, 
the  eldesl  shall  inherit  to  the  father,  and  not  the  youngest ;  and  this  custom  is  there 
allowed  good.  Co.  Lit.  140  b.  Those  more  extensive  than  the  general  custom  are, 
1.  That  if  the  tenant  has  no  sons,  but  several  brothers,  his  youngest  brother  shall 
inherit.  Co.  Lit  110  b.  2.  That  die  youngest  sister  shall  inherit.  Co.  Lit.  140  b.] 
— For  other  customs  in  the  nature  of  borough-english,  vide  tit.  Descent,  (D)  and  Co. 
Lit.  110 ;  Dan.  54*,  549. 

If  A  hath  issue  five  sons,  and  the  youngest  dies  in  the  lifetime  of  the 
father,  leaving  issue  a  daughter,  after  which  the  father  purchaseth  lands 
in  borough-english,  and  dies,  the  daughter  of  the  fifth  son  shall,  jure 
representatzonis,  inherit  those  lands,  and  not  the  fourth  son. 

Salk.  243,  pi.  4.  Clements  and  Scudamore,  adjudged.  G  Mod.  120,  S.  C.  adjudged. 
2  Ld.  Raym.  1H24,  S.  C. ;  1  P.  Wins.  04,  S.  C. 

[The  youngest  son,  it  hath  been  determined,  shall  have  his  whole  dis- 
tributive share  of  the  personal  estate  of  his  father  dying  intestate,  without 
bringing  into  hotchpot  an  estate  of  the  nature  of  borough-english  de- 
scended to  him  from  his  father;  for  that  such  estate  descended  is  not 
within  the  statute  of  distributions. 

Lutwyche  v.  Lutwyche,  Ca.  temp.  Talb.  27G.] 
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See  Merchant  and  Merchandise,  (K,)  and  the  General  Index,  in 
lite  last  volume,  h.  t.  si 


BRIDGES. 


Public  bridges,  which  are  of  general  conveniency,  are,  of  common 
right,  to  be  repaired  by  all  of  the  inhabitants  of  that  county  in  which 
they  lie. 

[The  reparation  of  public  bridges  was  part  of  the  trinoela  necessit-as,  to  which,  by 

the  ancient  law,  every  man's  estate  was  liable,  viz.  expeditio  contra  hostem,  arcium 

'ructio,  et  pontium  reparatio.     So  in  the  Roman  law,  ad  instrnctiones  reparationes- 

que  itinerum  et  pontium,  nullum  genus  hominun,  nulliusq.  dignitatis  ac  venerationis 

lis,  ct  ssart  oportet.     C.  11,  74,  4 ;]  10  E.  3,  28  ;  Roll.  Abr.  368 ;  2  Inst.  701 ;  13 

1  i.  33  ;  Hale  P.  C.  143  ;  Cro.  Car.  365.  [The  obligation  to  repair  being  upon  all  the 
inhabitants  of  a  county,  it  follows  that  they  are  not  liable  to  an  actioD  at  the  suit  of 
an  individual,  for  an  injury  sustained  by  him  in  consequence  of  a  bridge  being  out 
of  repair.     2  Term  R.  K.  B.  667.]     ||  A  bridge  may  be  a  public  bridge,  though  only 

.  by  the  public  at  all  such  times  as  it  is  dangerous  to  pass  through  the  river. 

2  Maul'  A:  S.  262.||  j3ln  Connecticut  and  Massachusetts,  the  duty  of  repairing 
bridges  is  imposed  on  the  towns,  unless  they  can  show  that  some  other  corporation 
or  individual  is  by  law  bound  to  do  it.  1  Root,  449 ;  2  Root,  436 ;  1  Mass.  153. 
When  the  town  neglects  to  do  so,  in  Connecticut,  the  county  court  may  order  the 
repairs,  and  the  town  may  afterwards  be  compelled  to  pay  them.  9  Conn.  32.  In 
South  Carolina,  every  county,  parish,  and  district  must  keep  its  bridges  in  repair  at 
its  own  expense.  2  Bay,  65.  In  New  Hampshire,  the  duty  of  repairing  bridges  de- 
volves on  the  towns.  2  X.  II.  Rep.  513.  In  Pennsylvania,  bridges  are  supported  by 
the  township,  unless  in  the  case  of  county  bridges,  which  are  kept  in  repair  and 
maintained  at  the  expense  of  the  county.     4  Yeates,  434.£f 

But  ;,  hundred  or  parish,  or  any  known  portion  of  a  county,  may  by 
usage  and  custom  be  chargeable  to  the  repair  of  a  bridge  erected  within 
it.  And  there  is  no  distinction  as  to  the  liability,  whether  the  bridge  be 
a  foot,  horse,  or  carriage  bridge. 

.  v.  Ecclesfield,  1  Barn.  &  A.  359 ;  13  East,  97. || 

But  a  corporation  aggregate,(a)  either  in  respect  of  a  special  tenure 
of  certain  lands,  or  in  respect  of  a  special  prescription ;  also  any  other 
n  by  reason  of  such  a  special  tenure,  may  be  compelled  to  repair 
them. 

Hale's  P.  C.  143;  Dalt.  c.  15.  (a)  A-body  politic  may  be  bound,  either  ratione  tenures, 

liveprcescriptionis.  2  [nst.700;  13  Co. 33.   ||  As  to  the  evidence  of  a  prescriptive  obliga- 

iii  a  corporation  to  repair,  see  The  King  v.  The  Mayor  of  Stratford-upon-Avon,  14 

East,  348.       But  a  private  person,  though  he  may  be  bound  rat  tone  tenures,  is  not 

bound  ratione  prcescriptionis.    Vide  Hawk.  P.  C.  221 ;  Faresl.  54,  98  ;  Salk.  858,  pi.  5  ; 

3  Salk.  77,  381,  pi.  3  ;  6  Mud.  150.  If  a  bishop,  &c,  hath  once  or  twice  of  alms  re- 
paired a  bridge,  this  binds  not ;  yet  it  is  evidence  against  him  that  he  ought  to  repair, 
unless  he  proves  the  contrary.    2  Inst.  700.    ||  If  a  party  is  indicted  as  liable  to  repair 
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a  bridge  ratione  tenurce,  and  it  appear  that  the  tenement  (a  mill)  originated  -within 
time  of  legal  memory,  the  indictment  cannot  be  sustained.  Rex  v.  Ilayman,  1  Moo. 
&  Mai.  40I.|1 

||  An  indictment  charging  a  person  with  the  repair  of  a  bridge  by  rea- 
son of  his  being  owner  and  proprietor  of  a  certain  navigation,  is  erro- 
neous, since  these  words  are  not  equivalent  to  the  technical  phrase 
ratione  tenurse,  importing  a  condition  in  the  original  grant  of  the  lands, 
and  if  judgment  be  given  on  such  an  indictment,  it  will  be  reversed  on 
error. 

Rex  v.  Kerrison,  1  Maule  &  S.  435. 

If  an  indictment  charge  the  inhabitants  of  a  parish  and  township  with 
the  repair  of  a  bridge  ratione  tenurse  of  certain  lands,  it  must  show  that 
the  bridge  is  situate  within  the  township,  or  must  show  some  special 
consideration;  and  the  tenure  of  certain  lands  is  not  such  a  considera- 
tion, because  the  inhabitants  cannot  hold  lands,  and  therefore  cannot  be 
liable  by  reason  of  law. 

The  King  v.  Inhabitants  of  Machynleth,  2  Barn.  &  C.  16G.  "Where  an  indictment 
is  preferred  by  the  inhabitants  of  a  parish  against  a  county,  and  the  question  is, 
whether  the  county  or  parish  are  liable  to  repair,  the  court  will  not  compel  the  inhab- 
itants of  the  parish  to  allow  the  parties  indicted  to  inspect  the  parish  books  and  docu- 
ments.    Rex  v.  Justices  of  Buckingham,  8  Barn.  &  C.  375. || 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant  or  ten- 
ants of  land,  chargeable  with  the  repairs  of  a  common  bridge,  may  be 
made  defendants  to  an  indictment  for  not  repairing  it,  and  be  liable  to 
pay  the  whole  fine  assessed  by  the  court  for  the  default  of  such  repairs ; 
and  shall  be  put  to  their  remedy  at  law  for  a  contribution  from  those 
who  are  bound  to  bear  a  proportionable  share  in  the  charge ;  (a)  for 
cases  of  this  nature  require  the  utmost  expedition ;  and  bridges,  being 
of  absolute  necessity,  are. not  to  lie  unrepaired  till  lawsuits  are  deter- 
mined. 

Jones,  273;  Poph.  192;  6  Mod.  307  ;  12  Mod.  198,  409;  Lord  Raym.  725  ;  2  Ld. 
Raym.  792,  804 ;  Salk.  358,  pi.  6  :  ||  4  Barn.  &  ('.  194.||  (a)  Where  the  party  grieved 
may,  in  such  case,  have  a  writ  to  the  justices  de  deonerando  pro  rain  portion* .  V.  \.  B. 
235;  Reg.  268;  2  Inst.  700.     Where  he  may  bring  his  bill  in  equity.     Eardr.  131. 

If  a  manor,  holden  by  the  service  or  tenure  of  repairing  a  common 
bridge,  comes,  by  the  alienation  of  the  lord,  into  the  hands  of  several 
persons,  every  alienee,  being  tenant  of  any  parcel,  either  of  the  demesnes 
or  services,(6)  shall  be  liable  to  the  whole  charges,  and  put  to  this 
remedy  for  a  contribution  from  the  rest ;  and  though  the  lord,  on  such 
alienation,  agreed  that  the  purchasers  should  be  exempt  from  the 
charges,  yet  however  binding  such  agreement  might  be  among  them- 
selves, it  shall  not  work  a  general  injury,  by  making  the  remedy  the 
public  had  more  difficult  than  it  was  before. 

Salk.  358,  pi.  5.  Per  cur.  on  a  trial  at  bar.  (b)  If  charged  ratione  tenurce  of  a  ma- 
nor, the  ancient  freeholders  and  copyholders  are  not  liable  to  contribute  ;  for  nothing 
is  part  of  the  manor  but  the  demesnes  and  services  ;  but  those  who  have  any  part  of 
the  demesne  lands  by  purchase  must  contribute.  Hard.  131,  per  cur.;  2  Ld.  Raym. 
792,  804.  [A  tenant  at  will  of  a  house  adjoining  to  a  common  bridge,  is  compellable, 
in  respect  of  his  possession,  to  repair  the  house,  so  as  the  public  sustain  no  injury  by 
it,  though  he  is  not  bound  to  repair  as  to  his  landlord.     2  Ld.  Raym.  85G.] 

So  if  a  manor  subject  to  such  charge  comes  into  the  hands  of  the 
crown,  yet  the  duty  upon  it  continues ;  and  any  person  claiming  after- 
Vol.  II.— 16  L 
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wards  under  the  crown,  the  whole  manor,  or  any  part  thereof,  shall  be 
liable  to  an  indictment  or  information,  for  want  of  due  repairs. 

Salk.  358,  pi.  5,  per  cur. 
It'  a   man  build  a  bridge  in  a  public  way  without  utility,  it  is  indict- 
able as  a  public  nuisance,  and  so  it  is,  if  built  in  a  slight  and  incommo- 
dious maimer,  for  no  person  can  at  his  choice  impose  such  a  burden  on 
the  county. 

2  ]  st,  348.  3  A  bridge  built  by  individuals,  and  dedicated  to  the  public,  and  used 
a>  a  public  bridge,  must  be  repaired  at  the  public  expense.  State  \.  Compton,  2  N. 
II.  Rep.  513.0  '•:  And  see  13  G.  ■">.  c.  59,  \  5.||  SThe  requisite  strength  of  a  bridge 
depends  on  the  extent  and  nature  of  the  travel  and  business  on  the  road.  It  seems 
it  should,  in  Vermont,  be  sufficient  to  support  a  drove  of  cattle,  driven  over  with  com- 
mon prudence.     Richardson  v.  Royalton,  &c.  Turnpike,  G  Verm.  496. $ 

If  part  of  a  bridge  lie  within  a  franchise,  those  of  the  franchise  may 
be  charged  with  the  repairs  for  so  much;  also,  by  a  special  tenure,  a 
man  may  be  charged  with  the  repairs  of  one  part  of  a  bridge,  and  the 
.inhabitants  of  the  county  are  to  repair  the  rest. 

1  Hawk.  P.  C.  c.  77,  \  1 ;  Raym.  384. 

It  hath  been  resolved,  that  it  is  not  sufficient  for  the  defendants  to  an 
indictment  for  not  repairing  a  bridge,  to  excuse  themselves  by  showing 
that  they  are  not  bound  either  to  repair  the  whole,  or  any  part  of  the 
bridge,  without  showing  what  other  person  is  bound  to  repair  the  same; 
and  it  is  said,  that  in  such  case  the  whole  charge  shall  be  laid  upon  such 
defendants,  by  reason  of  their  ill  plea. 

1  Hawk.  P.  C.  c.  77,  §  4;  Poph.  192. 

||  If  the  defendant  plead  that  A  B  is  liable  to  repair  the  bridge  rationc 
tenurtr.  this  plea  will  not  be  supported  by  showing  that  A  B  purchased 
part  of  the  estate  of  C  D,  who  had  immemorially  repaired  the  bridge, 
and  who  continued  to  repair  after  the  sale  to  A  B. 

Rex  v.  Inhabitants  of  Oxon,  16  East,  223. 

On  an  indictment  for  not  repairing,  where  the  question  is,  whether  the 
bridge  is  or  is  not  a  public  bridge,  the  defendants  may  on  the  general 
issue  give  evidence  that  the  bridge  has  been  repaired  by  private  indi 
viduals. 

Rex  v.  Inhabitants  of  Northamptonshire,  2  Maul.  &  S.  262,|| 

It  is  said,  that  where  such  defendants  plead  that  A  B  ought  to  repair 
the  bridge  mentioned  in  the  indictment,  and  take  a  traverse  to  the  charge 
against  themselves  ;  the  attorney-general,  in  this  special  case,  may  take 
a  traverse  upon  a  traverse,  and  insist  that  the  defendants  are  bound  to 
the  repairs,  and  traverse  the  charge  alleged  against  A  B,  and  that  an 
issue  ought  to  be  taken  of  such  second  traverse  ;  and  that  the  attorney- 
general  may  afterwards  surmise  that  the  defendants  are  bound  to  repair 
it,  and  that  the  whole  matter  shall  be  tried  by  an  indifferent  jury. 

Hawk.  I'.  C.  e.  77.  (j  5  ;  Sid.  146 ;  2  Lev.  112.     [An  indictment  for  not  repairing  a 

bridge,  must  show  what  sort  of  bridge  it  is.  whether  fur  cart*  and  carriages,  or  for 

n  only.      2  Ld.  Raym.  1175.      Where  the  obligation  to  repair 

ariseth  from  the  tenure  of  certain  lands,  the  indictment  must  state  where  those  lands 

lie.    2  II.  II.  P.  C.  181.] 

It  soi  ;M~  dear  that  those  who  are  bound  to  repair  such  bridges,  must 
make  them  of  such  height  and  strength  as  shall  be  answerable  for  the 
course  of  the  water,  whether  it  continues  in  the  old  channel,  or  makes  a 
new  one ;  and  that  they  are  not  punishable  as  trespassers  for  entering 
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on  any  adjoining  land  for  such  purpose,  or  for  laying  on  the  materials 

requisite  for  such  repairs. 

43  Ass.  pi.  37  ;  Bro.  tit.  Presentments  in  Courts,  pi.  22,  29 ;  Dalt.  c.  14 ;  Hawk.  P. 
C.  c.  77,  \  1.  |3  The  proprietors  of  a  turnpike-road  are  responsible  for  the  sufficiency 
of  a  bridge  while  they  receive  toll.  Randall  v.  Cheshire  Turnpike,  6  N.  H.  Rep.  147. 
See  Ilolley  v.  Winooskie  turnpike,  1  Aik.  74. £/  {2  East,  342,  353,  n.  So  if  the 
bridge  is  built  by  trustees  under  a  turnpike  act,  if  there  is  no  provision  exonerating 
the  county  from  their  common-law  liability,  or  transferring  it  to  others.  2  East,  342. 
The  property  in  the  materials  of  the  bridge  when  built  and  dedicated  to  the  public 
still  continues  in  the  builder,  subject  to  the  right  of  passage  in  the  public  ;  and  if 
they  are  severed  and  taken  away,  he  may  maintain  trespass.  G  East,  154.} 

|j  Whether  those  who  are  bound  to  repair  a  bridge  are  bound  to  widen 
it  as  the  exigencies  of  the  public  require,  does  not  appear  to  be  deter- 
mined. 

The  King  v.  Inhabitants  of  Cumberland,  G  Term  R.  194. 

Where  parties  bound  to  repair  a  foot  bridge  alter  it  into  a  carriage 
bridge,  they  are  still  bound  to  repair  it  pro  rata  as  a  foot  bridge. 
3  Bos.  &  Pull.  354;  2  East,  353. 

But  now,  by  the  43  G.  3,  c.  59,  where  any  bridge,  or  road  at  the  end 
thereof,  repaired  by  the  county,  shall  be  narrow  and  incommodious,  it 
shall  be  lawful  fir  the  justices  at  any  quarter  sessions,  to  direct  the  same 
to  be  widened,  improved,  and  made  commodious  for  the  public;  and 
where  it  is  necessary  or  expedient  to  take  such  bridge  wholly  down, 
such  justices  may  direct  the  same  to  be  rebuilt,  either  on  the  old  site  or 
one  more  convenient,  contiguous  to  or  within  two  hundred  yards  of  the 
former  one,  as  to  such  justices  shall  seem  meet;  and  if  for  such  pur- 
poses it  is  necessary  to  purchase  land,  it  shall  be  lawful  for  the  county 
surveyor,  under  such  justices'  direction,  to  set  out  and  ascertain  the 
same,  not  exceeding  one  acre  at  any  one  such  bridge,  and  to  contract  for 
the  purchase  thereof  ;(a)  and  if  the  surveyor  cannot  agree  with  such 
owner,  or  the  owner  cannot  be  found,  then  the  justices  shall  impannel  a 
jury  and  assess  the  compensation  and  satisfaction  for  such  land,  and  for 
the  trespass  and  damage  to  be  done  in  execution  of  the  act,  in  the  same 
way  as  authorized  by  the  general  turnpike  act,  13  G.  3,  and  all  the 
clauses,  powers,  and  provisions  of  that  act  are  extended  and  applied 
to  the  works  by  this  act  authorized,  as  far  as  the  same  are  applicable; 
provided  that  no  money  shall  be  applied  to  the  amendment  or  altera- 
tion of  any  such  bridge,  until  presentment  made  of  the  insufficiency, 
inconveniency,  or  want  of  reparation  thereof  in  pursuance  of  some 
statute  concernincr  bridges. 

(a)  The  justices  of  Dorset  having  under  this  statute  contracted  for  the  building  of 
a  new  bridge  in  a  different  Bite,  in  lieu  of  the  old  one,  and  having  directed  the  old 
bridge  to  be  taken  down  before  the  new  one  was  passable,  for  the  benefit  of  the  old 
materials,  the  court  refused  a  prohibition  to  restrain  them  from  pulling  down  the  old 
before  the  new  bridge  was  passable,  though  there  were  strong  affidavits  of  the  incon- 
venience  to  the  neighbourhood,  the  court  leaving  the  complainants  to  the  ordinary 
remedy  by  indictment.  Rex  v.  Justices  of  Dorset,  15  East,  R.  594.  The  powers  of* 
the  43  (i.  3,  c.  59,  \  2,  as  to  the  purchase  of  lands,  are  extended  to  the  purchase  of 
buildings  by  the  54  (;.  3,  c.  90,  \  l.|| 

No  inhabitant  of  a  county  ought  to  be  a  juror  for  the  trial  of  an  issue, 

whether  the  county  be  bound  to  such  repairs  or  not ;  but  it  is  said,  that 

he  may  be  a  good  witness.(i) 

G  Mud.  307.  (  (b)  lie  is  made  so  by  1  Ann.  stat.  1,  c.  18,  \  13.  Upon  a  suggestion 
on  the  record,  that  the  question  was  between  the  citizens  of  Norwich  and  the  inhabit- 
ants of  the  county  of  Norfolk ;  and  they  being  interested,  there  could  be  no  indif- 
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ferent  trial  had  there;  the  court  awarded  the  ventre  for  the  trial  of  an  information 

For  ii"!  repairing  a  bridge  within  the  boundaries  of  the  county  of  the  city  of  Norwich 

Suffolk.     And  the  trial  in  Suffolk  was  ruled  to  be  proper  by  three  justices  against 

■ue.  J.  :  though  the  defendants  had  pleaded  only  the  general  issue.    Stra.  177. 

And  if  the  justices  are  all  interested,  the  trial  shall  lie  in  the  next  county.     2  Burr. 

[f  the  boundaries  of  a  city  are  enlarged  by  letters  patent,  the  obligation  to 

repair  bridges  upon  the  newly  annexed  lands,  passeth  with  those  lands.  Stra.  177.] 

N  •  man  can  be  compelled  to  build  or  contribute  to  the  charges  of  build- 
ing any  new  bridge,  without  an  act  of  parliament;  nor  can  the  inhabit- 
ants of  the  whole  county,  by  their  own  authority,  change  a  bridge  or 
highway  from  one  place  to  another. 

2  Inst.  T » *  1  :  Carth.  193  ;  6  Mod.  307,  By  Magna  Charfa,  c.  15,  no  town  or  free- 
man shall  he  distrained  to  make  bridges  nisi  ab  antiquo  et  dc  jure  facere  consuevei-unt, 
which  vide  explained,  2  lust.  29. 

If  a  man  makes  a  bridge  for  the  common  good  of  the  king's  subjects 
he  is  not  bound  to  repair  it. 

2  Inst.  701;  Boll.  Abr.  308.  [j  See  the  record  in  the  Stratford  Bridge  Case,  in  8 
Edw.  2  :  2  Maule  &  S.  521,  and  the  remarks  of  Ld.  Ellenborough,  lb.  519,  and  infrd.\\ 
If  a  private  person  builds  a  bridge,  which  afterwards  becomes  a  public  conveniencv, 
tin1  inhabitants  of  the  county  are  bound  to  repair  it.  Salk.  359,  pi.  7  ;  0  Mod.  307. 
p State  v.  Compton,  2  N.  H.  Rep.  513.ef 

[Where  an  owner  of  a  mill  cut  a  channel  to  it  across  the  highway, 
and  threw  a  bridge  over  that  part  of  the  highway  which  was  so  cut 
through,  which  bridge  was  used  as  a  public  bridge;  it  was  adjudged 
that  the  repair  of  it  lay  upon  him.  But  where  a  township  that  were 
bound  to  repair  a  foot-bridge,  pulled  down  that  bridge,  and  built  another 
for  horses  and  carriages  in  a  different  and  more  commodious  part  of  the 
river :  and  this  bridge  became  afterwards  of  general  public  utility ;  it 
was  holden  that  the  county,  and  not  the  township,  ought  to  repair  it. 
In  this  latter  case,  besides  that  the  bridge  was  of  a  different  kind,  and 
in  a  different  situation,  from  that  which  the  township  were  originally 
charged  with  the  repair  of,  it  did  not  appear  that  they  derived  any 
greater  or  other  advantage  from  it  than  the  public  at  large ;  but  in  the 
former  case,  the  bridge  was  erected  in  consequence  of  the  new  cut  which 
the  owner  of  the  mill  had  made,  which  cut  was  a  public  nuisance,  and 
was  merely  for  the  particular  accommodation  of  his  mill,  so  that  he 
received  benefit  from  the  bridge  beyond  that  which  the  public  enjoyed 
by  it.  This  distinction  was  made  by  Lord  Kenyon,  in  the  case  of  the 
King  v.  The  Inhabitants  of  Glamorganshire. (a)  To  an  indictment 
against  the  county  for  not  repairing  a  bridge,  they  pleaded  that  it  had 
been  built  by  a  Mr.  Mackworth  for  his  private  accommodation,  in  order 
to  had  to  his  tin  mines;  and  that  the  present  proprietor  of  those  mines 
still  made  use  of  it  for  that  purpose.  But  as  there  was  no  evidence  that 
the  Mackworth  family  had  done  any  thing  which  induced  the  necessity 
of  erecting  that  bridge,  and  as  it  was  become  of  public  utility,  the 
learned  judge  ruled,  that  the  county  was  bound  to  repair  it,  notwith- 
standing  that  it  still  continued  to  be  a  benefit  to  the  present  proprietors 
of  the  mines. 

Air.  368,  pi. 2,  Com.  Dig.  tit.  Chemin,  (B)  2;  5  Burr.  2594;  2  Black.  R.  685. 
8  If  the  owner  of  lands  open  a  watercourse  across  a  road,  he  must  make  and  keep  in 
repair  a  bridge  over  such  watercourse.  Perley  v.  Chandler,  (J  Mass.  458.  See  2  East, 
3-42  ;  7  East,  597.0    (a)  Summer  assizes  at  Hereford,  1788  ;]  0S.  C.  7  East,  356,  n.0 

||  Every  bridge  in  a  highway  is  taken  to  be  a  public  bridge  within  the 
statute  of  bridges,  and  is  to  be  repaired  by  the  county,  unless  they  sho^ 
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by  plea  that  some  other  person  or  body  politic  or  corporate  is  liable. 
And  therefore,  where  Queen  Anne,  in  1708,  for  her  greatev  <-rmvenience 
in  passing  to  and  from  Windsor  Castle,  built  a  bridge  over  the  Thames 
at  Datchet,  in  the  common  highway  leading  from  London  to  Windsor, 
in  lieu  of  an  ancient  ferry  with  a  toll,  which  belonged  to  the  crown ; 
and  she  and  her  successors  maintained  and  repaired  the  bridge  till  1796, 
when,  being  in  part  broken  down,  the  whole  was  removed,  and  the 
materials  were  converted  to  the  use  of  the  king,  by  whom  the  ferry  was 
re-established  as  before ;  it  was  held,  that  the  inhabitants  of  the  county 
of  Bucks,  who  were  indicted  thirteen  years  after  the  pulling  down  of 
the  bridge,  during  which  time  the  public  had  used  the  ferry,  were  still 
liable  to  rebuild  and  repair  the  bridge,  since  it  was  a  public  bridge  used 
by  the  public,  and  they  could  not  throw  the  burden  on  any  other  party. 
The  King  v.  Inhabitants  of  Bucks,  12  East,  R.  192. 

The  county  is  bound  to  repair  bridges  over  such  water  only  as  answers 
the  description  of  flumen  vel  eursus  aquce  ;  that  is,  water  flowing  in  a 
channel  between  banks  more  or  less  defined,  although  such  channel  may 
be  occasionally  dry.  And  therefore,  where  the  road  by  which  a  bridge 
was  approached,  passed  between  meadows  which  were  occasionally 
flooded  by  a  river,  and  for  convenient  access  to  the  bridge  a  raised  cause- 
way had  been  made,  having  arches  or  culverts  at  intervals  for  the  passage 
of  the  flood-water,  which  were  equally  necessary  to  the  safety  of  the 
main  bridge  and  the  causeway ;  it  was  held,  that  the  inhabitants  of  the 
county  were  not  bound  to  repair  such  arches,  being  at  a  distance  of  more 
than  300  feet  from  the  end  of  the  main  bridge. 

Rex  v.  Inhabitants  of  Oxfordshire,  1  Barn.  &  Adol.  289. 

And  though  a  bridge  is  built  by  trustees,  under  the  powers  of  an  act 
of  parliament,  which  authorizes  them  to  raise  tolls  for  support  of  the 
roads,  still,  if  it  be  of  public  utility  and  used  by  the  public,  the  inhabit- 
ants of  the  county  must  repair  it,  the  act  making  no  special  provision 
for  transferring  the  liability,  or  exonerating  the  county  from  it. 

Rex  v.  West  Riding  of  Yorkshire,  2  East,  342. 

And  accordingly,  where  a  person,  forty-five  years  back,  erected  a  mill 

and  dam  for  his  own  use  and  profit,  per  quod  he  deepened  the  water  of 

a  ford  through  which  there  was  a  public  highway,  but  the  passage  through 

which  was,  before  the    deepening,  very  inconvenient  at  times   to   the 

public,  and  the  miller  afterwards  built  a  bridge  over  it,  which  the  public 

had  always  since  used ;  it  was  held,  that  the  county,  and  not  the  miller, 

was  chargeable  with  the  repairs. 

The  King  v.  Inhabitants  of  Kent,  2  Maule  &  S.  513.  All  questions  as  to  the  liability 
of  the  county  or  the  erector  of  a  bridge  to  repair  it  seems  removed  as  to  bridges  erected 
since  24th  June,  1803,  by  the  43  G.  3,  c.  59,  \  5,  which  provides  that  no  bridge  there- 
after t<>  lie  built  by  any  individual  or  body  corporate  shall  be  deemed  a  county  bridge, 
which  the  county  is  compellable  to  repair,  unless  erected  in  a  substantial  manner, 
under  the  direction  or  to  the  satisfaction  of  the  county-surveyor  or  person  appointed 
by  the  justices  at  sessions,  and  which  surveyor  is  required  to  superintend  the  erection 
of  such  bridge  when  requested  by  the  party  desirous  of  erecting  the  same ;  and  in 
case  the  parties  shall  be  dissatisfied,  the  matter  shall  be  determined  at  the  sessions. 

So  also,  where  the  county,  in  answer  to  an  indictment  for  not  repair- 
ing a  bridge,  pleaded  that  by  a  certain  act  of  parliament  for  amending 
the  road,  trustees  were  directed  to  lay  out  the  tolls  thereby  granted  in 
repairing  the  roads,  and  were  empowered  to  make  and  repair  bridges, 
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that  the  trustees  under  the  act  erected  the  bridge  in  question,  and  that 

they  were  liable  and  ought  to  repair;  it  was  held,  that  the  bridge  being 

built  for  public  purposes,  the  common  law  liability  to  repair  attached  on 

the  county,  and  that  the  plea  was  insufficient  to  exonerate  them,  since  it 

did  not  state  that  the  trustees  had  funds  adequate  to  the  repairs;  and 

even  if  it  had  dene  so,  it  seems  it  would  have  been  insufficient,  since  the 

count  v  were  primarily  liable,  and   must  take  their  remedy  against  the 

trusl 

i;  x  v.  [nhab.  of  Oxon,  4  15am.  &  C.  194. 

But  where  a  navigation  company  were  empowered  under  a  local  act 
to  make  a  river  navigable,  and  take  tolls,  and  amend  and  alter  such 
bridges  or  highways  as  might  hinder  the  passage  or  navigation,  leaving 
them  others  convenient  in  their  room,  having  destroyed  a  ford  across  the 
river  in  the  common  highway  by  deepening  its  bed,  and  having  built  a 
bridge  there,  they  were  held  bound  to  keep  such  bridge  in  repair ;  for 
they  were  only  empowered  to  take  and  alter  the  old  highway,  on  condi- 
tion of  leaving  another  passage  as  convenient  in  its  room,  and  the  condi- 
tion continued  and  obliged  them  to  repair  it. 

The  Kinir  v.  Inhab.  of  Kent,  13  East,  220  ;  and  see  The  King  v.  Inhab.  of  Lindsey, 
14  East,  317  ;  Rex  v.  Kerrison,  3  Maule  &  S.  526. 

And  where  an  act  of  parliament  appointed  trustees  for  taking  down 
the  old  and  building  a  new  bridge  over  the  river  Tone,  and  empowered 
them  to  take  tolls,  and  that  it  should  be  lawful  for  them,  out  of  the 
moneys  received,  to  build  a  new  bridge,  and  vested  the  property  in  the 
old  and  new  bridge,  during  the  continuance  of  the  act,  in  the  trustees, 
and  that  as  soon  as  the  purposes  of  the  act  should  be  executed,  then  and 
from  thenceforth  the  tolls  should  cease,  and  the  bridge  should  be  repaired 
by  such  persons  as  were  by  law  bound  to  repair  the  old  bridge ;  it  was 
held,  that  during  the  time  the  trustees  were  engaged  in  executing  the 
powers  of  the  act  until  they  were  completed,  the  county  was  not  liable 

to  repair  the  bridge. 

The  King  v.  The  Inhab.  of  Somerset,  16  East,  305. || 

[Justices  at  sessions  cannot  make  an  order  for  the  repair  of  a  bridge, 
but  must  proceed  by  indictment. 

1  Silk.  359,  pi.  7  ;]   ||  sed  vide  59  G.  3,  c.  143,  §5,  post.\\ 
And  the  sessions  cannot  impose  more  than  one  fine  on  a  judgment 
on  an  indictment  for  not  repairing,  the  punishment  being  inflicted  by  the 

first  fine. 

The  King  v.  Machynlleth,  4  Bam.  &  A.  469.|| 

[Nor  can  they  make  an  assessment  upon  a  hundred,  for  reimbursing 
two  of  the  inhabitants  the  expenses  they  incur  by  being  distrained  to 
appear  and  defend  an  indictment  for  not  repairing  a  bridge  within  the 
hundred. 

Yin.  Abr.  tit.  Bridges,  (B,)  pi.  38.] 

By  tli>'  22  H.  8,  c.  5,  "the  justices  of  peace  in  every  shire,  franchise, 
or  borough,  or  four  of  them,(a)  whereof  one  to  be  of  the  quorum,  may 
inquire  and  determine,  in  theirgcneral  sessions,  of  annoyances  of  bridges 
broken  in  the  highways,(6)  and  make  such  process  and  pains  on  every 
presentment,  against  the  persons  charged,  &c,  as  the  King's  Bench  is 
used  to  do,  or  as  it  shall  seem  by  their  discretions  to  be  necessary  and 
convenient." 

(a)  Unless  the  justices  of  the  peace  of  a  county  or  town,  &c,  be  four  in  number,  and 
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one  of  them  of  the  quorum,  they  have  no  manner  of  jurisdiction  by  virtue  of  this 
statute.  2  Inst.  701,  702.  But  it  is  said,  that  the  justices  of  the  peace  of  the  county, 
in  which  such  town,  being  not  a  county  of  itself,  and  wanting  such  a  number  of  jus- 
tices, shall  lie,  may,  by  virtue  of  this  clause  of  the  statute,  determine'all  annoyances 
of  bridges  within  such  town,  &c,  if  it  be  known  what  persons  in  certain  are  bound 
to  repair  the  same ;  but  if  it  be  not  known,  it  seems  that  such  annoyances  are  left  to 
the  remedy  of  the  common  law ;  because  the  clause,  which  in  such  case  authorizes 
the  justices  of  the  peace  to  tax  all  the  inhabitants,  seems  expressly  to  confine  the 
power  of  taxing  the  inhabitants  of  such  town  to  their  own  justices.  2  Inst.  704; 
Hawk.  P.  C.  c.  77,  £  15.  (b)  This  statute  extends  to  bridges  in  the  highways  only. 
G  Mod.  255,  256;  Salk.  359,  pi.  8 ;  2  Ld.  Raym.  1174.     But  justices  are 

said  to  have  jurisdiction  over  nuisances  to  other  common  bridges,  by  virtue  of  1  Eliz. 
c.  3,  and  the  general  words  of  the  statute  of  Edw.  3,  c.  10 ;  vide  2  Hawk.  P.  C.  c.  8, 
§39. 

"And  where  it  cannot  be  known  who  ought  to  make  such  bridges 
decayed,  they  shall  be  made  by  the  inhabitants  of  the  shire,  city,  or  town 
corporate  wherein  they  shall  be  ;(«)  and  if  part  shall  be  in  one  shire.  &c, 
and  part  in  another,  the  inhabitants  of  each  shall  repair  and  make  snch 
part  as  lies  within  their  respective  limits. 

(a)  It  hath  been  questioned,  whether  a  borough  which  hath  no  bridge  within  its 
own  limits,  be  not  liable  to  contribute  to  the  repairs  of  a  county  bridge.  1  Hawk. 
P.  C.  c.  77,  I  19 ;  ride  Skin.  254,  pi.  2. 

"And  for  speedy  reformation  of  such  bridges,  the  justices  of  peace  of 
such  shire  or  town,  or  four  of  them,  whereof  one  to  be  of  the  quorum, 
may  call  before  them  either  the  constables,  or  else  two  of  the  most 
honest  inhabitants  of  every  town  and  parish,  and  with  the  assent  of  the 
3aid  constables  or  inhabitants,  may  tax  every  inhabitant  within  their 
limits, (b)  in  such  sum  as  may  be  thought  convenient  :  and  shall  cause 
the  name  and  sums  of  each  person  to  be  written  on  a  roll  indented,  and 
shall  have  power  to  make  two  collectors  of  every  hundred  for  the  collec- 
tion of  such  tax ;  which  collectors  receiving  one  part  of  the  roll  indented, 
under  the  seals  of  the  justices,  shall  have  power  to  collect  all  the  sums 
therein  contained,  and  to  distrain  those  who  shall  refuse  to  pay;  and  the 
same  justices,  or  four  of  them,  may  also  name  two  surveyors,  who  shall 
see  every  such  decayed  bridge  repaired  from  time  to  time,  to  whom  the 
said  collectors  shall  pay  the  said  sums  by  them  received ;  and  the  col- 
lectors and  surveyors,  and  their  executors,  shall  from  time  to  time  make 
a  true  account  to  the  justices,  or  four  of  them,  whereof  one  of  the  quorum, 
of  their  receipts,  payments,  and  expenses ;  and  if  any  of  them  shall  refuse 
that  to  do,  the  same  justices  or  four  id"  them,  may  make  processes  against 
them  by  attachment  under  their  seals,  returnable  at  the  general  sessions  ; 
and,  if  ihey  appear,  may  compel  then:  to  account,  or  else,  on  their  refu- 
sal, may  commit  them  quousque. 

(6)  Viz.  shall  make  a  distinct  tax  on  each  householder  living  in  the  county  and 
each  occupier  of  land  lying  in  the  county,  whether  he  dwell  in  it  or  not :  and  whether 
such  householder  or  occupier  be  a  body  politic  or  natural ;  and  though  he  claim  an 
exception  by  a  prior  act  of  parliament.  -  Inst.  703,  704;  Keb.  91.  Note — This 
method  of  taxation,  and  raising  money  taxed,  seems  by  1  Ann.  stat.  1,  c.  18,  quod  vide. 

"And  it  is  further  enacted,  that  where  the  bridge  is  in  one  shire,  and 
the  person  bound  to  amend  it  in  another,  or  where  the  bridge  is  in  a 
town  corporate,  and  the  person  bound  to  repair  it  out  of  it,  the  justices 
of  such  shire  or  town  corporate  may  inquire  and  determine  all  such 
annoyances  within  their  limits;  and  on  a  presentment  may  make  process 
against  such  persons ;  and  do  further  in  every  behalf  in  every  such  case, 
as  they  might  do  by  the  said  act,  in  case  that  such  persons  were  in  the 
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Bame  shire.  &C  :  and  all  sheriffs  and  bailiffs  of  liberties  shall  serve  such 
process  on  paia  to  make  such  fine  as  shall  be  set  by  the  said  justices. 

No  money  to  be  expended  in  the  repair  <>f  bridges  without  the  presentment  of  thf 
grand  jury.  1  1  <i.  2,  c.  33.  ||  Sed  vide  59  G.  3,  c.  143,  g  5.||  Justices  of  the  peace 
may  purchase  adjoining  grounds  for  enlarging  bridges.  As  to  statutes  relative  to 
particular  bridge's,  sec  the  Tallies  to  the  Statutes,  title  Bridges.     ||  See  the  statutes, 

"Provided,  that  nothing  in  this  act  shall  be  prejudicial  to  the  liberties 
of  the  five  ports ;  but  that  the  warden,  mayors,  bailiffs,  and  jurats  of 
the  same  ports,  may  inquire  and  determine  all  annoyances  of  bridges 
therein,  and  make  such  process,  &c,  as  the  justices  of  peace  may  do  in 
other  places,  by  virtue  of  the  said  act. 

"  And  it  is  further  enacted,  that  the  said  justices,  &c,  may  allow  such 
reasonable  costs  and  charges  to  the  said  surveyors  and  collectors,  as  by 
their  discretion  shall  be  thought  convenient. 

"  And  it  is  further  enacted,  that  such  parts  of  highways  as  lie  next 
adjoining  to  the  ends  of  bridges  by  the  space  of  three  hundred  feet,  shall 
be  amended  as  often  as  need  shall  require ;  and  that  the  justices,  or  four 
of  them,  whereof  one  of  the  quorum,  within  their  several  limits,  may 
inquire  and  determine  in  their  general  sessions  all  annoyances  therein, 
and  do  in  very  thing  concerning  the  same,  in  as  ample  a  manner  as 
they  may  do  for  making  and  repairing  bridges." 

||  The  obligation  on  the  county  to  repair  newly  erected  public  bridges 
extends  also  to  the  three  hundred  feet  of  highway  at  the  ends  of  the 
bridge,  and  they  cannot  discharge  themselves  from  repairing  such  por- 
tion of  the  highway  any  more  than  the  bridge  itself,  unless  they  show 
by  special  plea  that  some  other  is  bound  by  prescription  or  tenure  to 

repair  the  same. 
Rex  v.  West  Riding  of  York,  7  East,  R.  588,  affirmed  in  Dom.  Proc.  5  Taunt.  284. 

But  though  the  county  repairing  a  bridge  is  bound  to  repair  the  three 
hundred  adjoining  feet  of  road,  notwithstanding  they  may  be  situate  in 
another  county,  yet  if  another  bridge  is  erected  on  those  three  hundred 
feet,  and  adopted  and  used  by  the  county  where  it  is  situate,  they  are 
liable  to  the  repair  of  it ;  since  the  new  bridge  is  not  to  be  considered 
an  appendage  to  the  old  one,  in  the  same  manner  that  the  three  hundred 
feet  of  road  were  under  the  stat.  of  H.  8,  before  the  new  bridge  was 
erected. 
Rex  v.  Devon,  14  East,  477.  || 

[By  stat.  1  Ann.  sess.  1,  c.  18,  the  act  of  22  H.  8,  c.  5,  is  confirmed, 
except  where  altered  by  this  act. 

By  §  2,  justices  at  their  general  or  quarter  sessions  have  power  upon 
pref  I  that  any  bridge  is  out  of  repair  within  their  corumissions,(«) 

which  by  thorn  ought  to  be  repaired,  to  lay  such  sum  on  every  parish 
as  it  hath  usually  been  assessed  at  towards  the  repair  of  such  bridge,(J) 
which  shall  be  levied  by  the  constables  of  each  parish,  or  such  other 
persons  as  the  justices  shall  appoint,  and  by  them  in  six  days  after  the 
ipl  th<  reof  paid  to  the  high  constables,  who  are  to  pay  it  over  in 
ten  days  to  the  persons  appointed  by  the  sessions  to  be  treasurers.  On 
nonpayment  in  ten  days  after  demand,  ihe  money  to  be  levied  by  dis- 
tress  and  sale. 

I  2.    a    The  bridge  to  be  repaired  must  be  stated  in  the  presentment  to  be  a  public 

brid°  it  of  repair  ;  and  this  must  appear  upon  the  face  of  the  order  of  assess- 

•  ;  but  it  is  not  necessary  that  the  jury  should  present  by  whom  the  bridge  ought  to 


BRIDGES.  129 

Bridges. 

be  repaired.  Andr.  285.  (b)  A  general  rate  by  the  sessions  on  the  several  parishes. 
&c,  with  orders  to  the  churchwardens,  &c,  to  assess  the  inhabitants,  is  sufficient. 
Ibid.  101. 

§  3.  Constables  neglecting  to  assess,  collect,  or  pay  the  money,  to 
forfeit  forty  shillings,  and  treasurers  paying  any  money  but  by  order  of 
justices  at  sessions,  to  forfeit  five  pounds. 

§  4.  Fines  imposed  upon  presentments  or  indictments  not  to  be  re- 
turned into  the  Exchequer,  but  to  be  paid  to  the  treasurers,  and  applied 
towards  the  building  or  repairing  of  the  bridges. 

§  5.  All  matters  concerning  the  repair  of  bridges  to  be  determined  in 
the  county  where  they  lie,  and  not  elsewhere  :  and  no  presentment  oi 
indictment  for  non-repair  of  bridges  and  the  highways  at  the  end  there- 
of, to  be  removed  by  certiorari,  (a) 

(a)  This  act  extends  only  to  bridges  which  the  county  is  bound  to  repair;  for  where 
a  private  person,  or  a  parish,  is  charged,  and  the  right  will  come  in  question,  the  stat. 
of  5  &  6  W.  &  M.  c.  11,  hath  allowed  the  granting  of  a  certiorari.  3  Stra.  900; 
1  Barnard,  445. 

§  6.  Justices  to  allow  a  sum  not  exceeding  three  pence  in  the  pound 
to  persons  concerned  in  the  execution  of  this  act. 

§  7.  Persons  prosecuted  for  any  thing  done  by  them  under  this  act  tc 
plead  the  general  issue,  and  give  this  act,  and  the  act  of  22  H.  8,  c.  5< 
and  the  special  matter,  in  evidence;  and  upon  the  plaintiff  being  non- 
suited, or  having  a  verdict  against  him,  to  have  double  costs. 

§  8.  This  act  not  to  discharge  particular  persons,  estates,  or  places 
heretofore  liable  to  the  repairs  of  any  bridge. 

§  9.  All  forfeitures  and  penalties  incurred  by  this  act  to  be  applied 
towards  repairs. 

§  13.  In  all  informations  or  indictments  the  evidence  of  the  inhabit- 
ants of  the  town  or  county  in  which  decayed  bridges  or  highways  lie. 
shall  be  admitted. 

By  12  G.  2,  c.  29,  §  13,  no  part  of  the  county  rate  to  be  levied  by 
that  act  shall  be  applied  to  the  repair  of  any  bridges,  but  upon  present- 
ment of  the  grand  jury. 

||  See  55  G.  3,  c.  143,  §  5.|| 

By  §  14,  justices  at  their  general  or  quarter  sessions  (b)  may  contract 
for  the  repairs  of  bridges  for  any  term  not  exceeding  seven  years,  the 
contractor  giving  security  for  the  due  performance  of  his  contract,  and 
the  justices  giving  notice  at  their  sessions  of  their  intention  of  entering 
into  such  contract.  The  contract  to  be  made  at  the  lowest  price  pro- 
posed, and  when  agreed  to,  to  be  entered,  together  with  all  orders  relat- 
ing thereto,  in  a  book  to  be  kept  by  the  clerk,  of  the  peace,  &c.,  who 
shall  keep  it  among  the  records  of  the  county,  &c,  to  be  open  to  the 
inspection  of  any  of  the  justices  within  the  limits  of  their  commissions, 
and  by  persons  employed  under  this  act,  without  fee  or  reward. 

(i)  Where  the  justices  at  sessions  appointed  a  committee  of  magistrates  to  inspect 
the  state  of  a  county  bridge,  and  to  make  any  contract  for  repairing  or  rebuilding,  to  be 
executed  by  the  clerk  of  the  peace  on  behalf  of  the  county;  and  afterwards  made  an 
order  adopting  a  contract  for  rebuilding  proposed  by  the  committee,  and  directed  to  be 
prepared  by  the  elerk  of  the  peace:  which  contract  was  thereupon  executed  by  the  clerk 
of  the  peace;  and  the  justices,  at  a  subsequent  sessions,  confirmed  all  the  resolutions 
of  the  committee:  the  acts  of  the  committee,  so  confirmed,  were  the  acts  of  the  ses- 
sions, and  the  authority  given  to  the  committee,  and  so  exercised  by  them,  was  not  such 
a  delegation  of  power  by  the  sessions  as  invalidated  their  order.     5  Term  K.  ^I'J. 

By  1  i  G.  2,  c.  33,  justices  at   their  general  or  general   quarter  ses- 
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sions  are  empowered  to  purchase  lands  near  to  any  county  bridge  (a) 
for  the  purpose  ol  enlarging  or  rebuilding  such  bridge,  not  exceeding 
acre  for  each  bridge,  which  land  shall  be  paid  for  out  of  the  moneys 
raised  by  the  county  rate  under  the  12  G.  2,  by  the  county  treasurer 
thereto  authorized  by  order  under  the  hands  and  seals  of  the  majority 
ot'  the  justices  at  sessions,  and  shall  be  conveyed  to  such  person  or  per- 
sons as  the  majority  of  the  said  justices  at  such  sessions  shall  appoint, 
in  trust  for  the  enlarging  or  rebuilding  of  the  respective  bridges. 

(a)  This  power  of  purchasing  lands,  impliedly  gives  the  power  of  altering;  the  posi- 
ion  of  the  bridge  to  suit  the  convenience  of  the  public.     5  Term  R.  282,  283.] 

By  the  43  G.  3,  c.  59,  §  1,  it  shall  be  lawful  for  the  surveyors  of 
bridges  and  other  public  works,  appointed  by  the  justices  at  the  general 
quarter  sessions,  to  search  for,  take,  and  carry  away  gravel,  stone,  &c, 
for  the  repair  of  such  bridges  and  roads  at  the  end  thereof,  as  the  county 
repair,  and  to  remove  obstructions  and  annoyances  from  such  bridges 
and  roads  in  the  same  manner  as  surveyors  of  the  highways  are  by 
the  13  G.  3,  authorized  to  do;  and  the  powers  and  authorities  thereby 
vi  st<  (1  in  the  surveyors,  and  the  penalties,  matters,  &c,  in  the  said  act 
contained  relating  to  highways,  are  extended  and  applied,  as  far  as  the 
same  are  applicable,  to  such  bridges  and  roads  at  the  end  thereof,  the 
said  surveyors  making  satisfaction  and  compensation,  &c,  in  the'  same 
manner  as  they  are  required  by  the  said  act.  (For  §  2,  see  ant£,  p.  123.) 
By  §  3,  the  property  in  all  tools,  timber,  materials,  &c,  purchased  or 
gotten  by  order  of  the  justices,  or  belonging  to  such  counties,  shall  be 
vested  in  the  surveyor  for  the  time  being,  in  whom,  upon  any  action  or 
indictment,  the  property  may  be  laid.  (6) 

(b)  If  A  grants  license  to  B  to  build  a  bridge  on  his  land,  and  B  covenants  to  build 
it  for  the  public  use,  and  to  repair  and  not  demand  toll,  the  property  in  the  materials 
when  built  and  dedicated  to  the  public,  continues  in  B,  subject  to  the  right  of  passage 
by  the  public,  and  when  severed  and  taken  away  by  a  wrong  doer,  B  may  bring  trespass. 
Harrison  v.  Parker,  6  East,  154. 

By  §  4,  the  inhabitants  may  sue  for  damage  done  to  bridges  and  other 
works,  and  for  recovery  of  property  belonging  to  the  county,  in  the 
name  of  the  surveyor,  and  no  action  or  prosecution  shall  abate  or  be 
discontinued  on  account  of  the  death  or  removal  of  such  surveyor,  or 
by  the  act  of  the  surveyor  without  the  consent  of  the  justices  at  sessions ; 
the  surveyor  to  be  reimbursed  by  the  county  such  costs  as  he  may  incur 
by  reason  of  being  made  plaintiff  or  defendant,  and  the  costs  of  any 
such  indictment. 

By  §  6,  orders  and  proceedings  respecting  county  bridges  in  Yorkshire 
shall  be  had  at  the  Easter  sessions,  and  no  other. 

By  §  7,  nothing  therein  is  to  extend  to  bridges  or  roads  which  any 
person  or  corporation  shall  be  liable  to  maintain  or  repair  by  reason 
of  tenure  or  prescription,  or  to  alter  or  affect  the  right  to  repair  such 
bridges^ 

By  the  54  G.  3,  c.  90,  the  provisions  of  the  above  act  are  extended 
to  bridges  repaired  by  inhabitants  of  hundreds,  and  ether  general  divi- 
sions of  counties. 

By  the  55  G.  3,  c.  143,  it  is  enacted,  that  it  shall  be  lawful  for  survey- 
ors of  county  bridges,  and  bridges  repaired  by  inhabitants  of  hundreds, 
and  other  general  divisions  of  counties,  and  also  bridgemasters  and 
persons  under  contract  for  re-building  or  repairing  any  public  bridge.. 


BRIDGES.  131 

Bridges. 

with  consent  and  by  order  ot  two  justices  of  the  county,  to  search  for 
dig,  get,  and  carry  away  any  stone  or  stones  from  any  quarry  within  the 
county,  other  than  quarries  in  a  garden,  yard,  avenue  to  a  house,  lawn- 
park,  paddock,  or  enclosed  plantation,  or  as  may  have  ornamental  trees 
growing  thereon,  without  the  license  of  the  owner  of  such  quarry,  pro- 
vided such  quarry  has  been  worked  within  three  years  preceding  the 
time  of  rebuilding  or  repairing  such  bridge;  the  said  surveyor  or  other 
person  making  such  satisfaction  and  recompense  for  the  value  of  such 
stone,  and  also  for  the  damage  done,  as  shall  be  agreed  on  between  him 
or  them  and  the  owner  or  occupier,  or  other  person  interested  in  such 
quarry,  and  if  they  cannot  agree,  then  the  justices  at  the  general  or 
quarter  sessions  shall  cause  the  value  to  be  inquired  into  by  a  jury,  and 
shall  order  a  view,  if  necessary,  and  shall  order  the  sum  assessed  to 
be  paid. 

And  by  §  5.  it  is  enacted,  that  it  shall  be  lawful  for  the  justices  of  any 
county,  city,  riding,  division,  town  corporate  or  liberty,  at  their  general 
quarter  sessions,  to  contract  and  agree,  or  authorize  any  person  to  con- 
tract and  agree  with  any  person  for  the  maintaining  in  repair  any  county 
or  hundred  bridge  and  so  much  of  the  road  at  the  ends  thereof  as  are 
liable  to  be  repai/ed  by  the  county,  hundred,  city,  ^c,  and  the  justices 
are  empowered  to  order  such  sums  as  may  be  contracted  to  be  paid  for 
repairing  such  bridges,  &c,  to  be  paid  (in  case  the  county  is  liable  to 
repair)  by  the  treasurer  out  of  the  county-rate,  or  (in  case  the  hundred 
is  liable  to  repair)  by  the  bridge-master  (a)  or  other  proper  officer,  for 
any  term  not  exceeding  seven  years,  nor  less  than  or.i1  vear,  although 
no  presentment  of  the  insufficiency,  decay,  or  want  of  repair  shall  have- 
been  made,  and  although  no  notice  shall  have  been  given  by  the  justices 
of  their  intention  as  directed  by  the  act  of  the  12  G.  2:  provided  that 
before  any  such  contract  shall  be  made,  the  justices  shall  cause  notice 
to  be  given  in  some  paper  circulated  in  the  county,  &c.,  of  their  intention 
to  contract. 

(a)  The  sessions  cannot  order  the  payment  by  the  bridge-master  to  the  clerk  of  the 
peace  of  a  per  centage  on  all  money  raised  for  the  repairs  of  bridges  in  a  particular  dis- 
trict  in  lieu  of  all  his  fees  for  indictments,  presentments.  &c.,  For  bridges  within  it. 
The  King  V.  Houlgrave,  1  Barn.  >V   \.  312;  and  see  3  Barn.  &  A.  21"). 

By  1  G.  4,  c.  116,  §  2,  such  parts  of  all  former  acts  relating  to  bridges 
as  enact  that  persons  wilfully  and  maliciously  blowing  up,  pulling  down, 
or  destroying  any  bridge,  or  attempting  to  do  io,  or  unlawfully  removing 
any  works  thereto  belonging,  shall  be  guilty  of  felony  without  benefit 
of  clergy,  are  repealed. 

By  7  &  S  G.  4,  c.  30,  §  13,  if  any  person  shall  unlawfully  and  mali- 
ciously pull  down  or  in  anywise  destroy  any  public  bridge,  or  do  any 
injury  with  intent  and  so  as  thereby  to  render  such  bridge,  or  any  part 
thereof,  dangerous  or  impassable,  every  such  offender  shall  be  guilty  of 
felony,  and  being;  convicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years,  and  it'  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped,  if  the  court  shall  so  think  fit,  in  addition  to  such  punish- 
ment. || 
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Burglary  is  a  felony  at  the  common  law,  in  breaking  and  entering 
the  mansion-house  of  another,  or  a  church,  or  the  walls  or  gates  of  a 
walled  town,  in  the  night,  with  an  intent  to  commit  some  felony,  whe- 
ther such  felonious  intention  be  executed  or  not. 

H.  P.  C.  80;  3  Inst.  63,  S.  P.  C.  30  a;  Dalt.  c.  99;  Crom.  31 ;  22  Ass.  pi.  95; 
1  Hawk.  P.  ('.  c.  38.  [1  Black.  Com.  223.  Burglatores,  or  burgatores  were  so  called, 
according  to  Sir  H.  Spelman,  quod  dum  alii  per  compos  latrocinantur  eminiis,  hi  burgos 
perthiacius  effringunt,  *  t  depraedanlur.  And,  in  the  opinion  of  the  same  writer,  the  word 
burglaria  was  brought  here  by  the  Normans,  for  he  doth  not  find  it  among  the  Saxons. 
The  crime,  however,  is  noticed  in  our  earliest  laws,  under  the  names  of  hurbpec,  and 
hanijocne,  and  was  punishable  with  death.  Vide  LL.  Canuti,  cap.  61,  and  Hen.  1,  c. 
13. — The  description  of  the  offence  hath  varied  at  different  times,  and  hath  been  much 
lar<_rt  r  than  it  is  at  present:  nor  doth  the  circumstance  of  lime,  which  is  now  of  its  very 
essence,  seem  to  have  been  formerly  much,  if  at  all,  attended  to;  its  malignity,  for  many 
centuries,  being  supposed  to  consist  merely  in  the  invasion  en  the  right  of  habitation,  of 
which  the  law  of  England  hath  always  had  so  tender  a  regard.  It  doth  not  appear,  at 
least  the  editor's  researches  have  not  enabled  him  to  discover,  at  what  particular  period 
this  circumstance  was  first  deemed  essential  to  the  crime.  However,  it  must  have  been 
settled  before  the  reign  of  E.  6 ;  for,  in  the  fourth  year  ot  that  king,  we  find  it  expressly 
laid  down,  that  it  shall  not  be  adjudged  burglary,  "  nisi  ou  k  infreinder  del  meason  est 
per  noctem"  J3ro.  tit.  Corone,  pi.  185;  and  two  years  before,  we  meet  wither  noctewi, 
introduced,  as  of  course,  in  the  mention  of  this  offence,  lb.  pi.  180.] 

In  this  definition  it  will  be  necessary  to  consider, 

(A)  What  Breaking  is  sufficient  to  constitute  this  Offence. 

(B)  What  Entry. 

(C)  W  hether  both  be  necessary. 

(D)  What  shall  be  accounted  Night-time  for  that  Purpose. 

(E)  In  What  Place  this  Offence  may  be  committed. 

(F)  Of  the  Intention  to  commit  some  Felony. 

(G)  How  this  Offence  is  punished,  and  the  Offender  excluded  his  Clergy. 


(A)  W7hat  Breaking  is  sufficient  to  constitute  this  Offence. 

One  who  comes  down  by  a  chimney,  who  opens  a  window,  or  breaks 
the  glass  thereof,  unlocks  a  door,  or  draws  the  latch  of  a  door,  is  guilty 
<>t  breaking  the  house,  as  much  as  if  he  had  actually  forced  open  the 
door,  or  had  broken  a  hole  in  the  wall,  &c. 

H.  P.  C.  80 ;  3  Inst.  64  ;  1  Hawk.  P.  C.  c.  38,  §  4.  /?  Cutting  and  removing  a  net- 
ting of  twine,  nailed  around  a  glass  window,  so  as  to  cover  it,  and  entering  the  house 
through  such  window,  though  it  was  not  shut,  constitute  a  sufficient  breaking  and  entry. 
'  .monwealth  v.  Stephenson,  8  Pick.  R.  354.  The  removing  of  loose  plank,  not  fixed 
to  the  freehold,  in  a  partition  wall  of  a  building,  on  the  contrary,  is  not  a  breaking. 
Commonwealth  v.  Trimmer,  1  Mass.  476.  The  lifting  the  latch  of  an  outer  door,  or  of 
an  inner  door,  is  sufficient,  but  not  the  breaking  open  of  a  chest.  State  v.  Wil-son 
Coxe,  439;  7  Dane's  Ab.  136.     See  Rex  v.  Perkes,  1  C.  &  P.  300.  gr 

Also,  if  one  assault  a  house  with  an  intent  to  rob  it  and  the  owner  of 
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(A)  What  Breaking  is  sufficient  to  constitute  this  Offence. 

the  house,  in  order  to  drive  him  away,  opens  the  door,  and  he  thereupon 
enters,  he  is  guilty  of  breaking  the  house. 

Crom.  32,  Andr.  115,  cont.  1  Hawk.  P.  C.  c.  38,  §  4,  leaves  this  a  quaere.  Yet  see 
the  next  clause. 

If  persons  coming  to  a  house  with  an  intent  to  rob  it,  are  let  in  under 
a  pretence  of  business  with  the  owner,  and  then  rifle  the  house  ;  or  if 
persons,  having  such  a  felonious  intent,  take  lodgings  in  a  house,  and 
then  fall  on  the  landlord  and  rob  him;  or  if  persons,  having  such  intent, 
raise  a  hue  and  cry,  and  prevail  on  the  constable  to  search  the  house, 
and  being  let  in  by  that  means,  bind  the  constable  and  rob ;  in  these 
cases  the  offenders  have  been  adjudged  guilty  of  burglary. 

Kelynge,  42,  63 ;  Crora.  32  ;  Dalt.  c.  99  ;  H.  P.  C.  81 ;   1  Hawk.  P.  C.  c.  38,  §  5. 

It  is  burglary  for  one  who  enters  by  an  open  door,  or  lies  in  a  house 
by  the  owner's  consent,  to  unlatch  a  chamber-door  with  a  felonious 
intent.  So  if  a  servant  draws  the  latch  of  the  chamber-door  in  which 
his  master  lies,  with  an  intent  to  murder  him. 

Kelynge,  3<>.  67;  H.  P.  C.  81,  82;  1  Hawk.  P.  C.  c.  38,  §  4;  Stra.  481;  H.  H.  P. 
C.  5tij;   Hut.  30,  33. 

||  Wliere  a  window  opens  upon  hinges,  and  is  fastened  by  a  wedge, 
so  that  pushing  against  it  will  open  it,  forcing  it  open  by  pushing  against 
it  is  ;i  breaking. 

Rex  v.  Hall,  Russ.  &  Ry.  C.  C.  355. 

If  a  cellar  window  have  an  aperture  to  admit  light  large  enough  for 
a  person  to  get  through,  and  the  prisoner  enter  the  house  by  going 
through  it  in  the  night,  this  is  not  burglary. 

Rex  v.  Lewis,  2  Carr.  &  P. 

The  prisoner  broke  the  irlass  of  the  prosecutor's  side  door  on  the  Fri- 
day ni'_rht,  with  intent  to  enter  ;it  a  future  time,  and  actually  entered  on 
the  Suuday  night ;  the  judges  held  this  burglary,  the  breaking  and  en- 
tering being  both  by  night, and  the  breaking  being  with  intent  afterwards 
to  enter. 

Rex  v.  Smith,  lb.  117. 

Getting  into  a  chimney  of  a  house  is  a  sufficient  breaking  and  enter- 
ing to  constitute  burglary,  though  the  parly  docs  not  enter  any  of  the 
rooms. 

Rex  v.  Brice,  lb.  450. 

Pulling  down  the  sash  of  a  window  is  a  breaking,  though  it  has  no 
fastening,  and  is  only  kept  in  its  place  by  the  pulley  weight ;  it  is  equally 
a  breaking  though  there  is  an  outer  shutter  which  is  not  put  to. 

Rex  v.  Haynes,  Russ.  &  Ry.  451 . 

lint  if  a  window  he  partly  open,  but  not  sufficiently  to  admit  a  person, 
the  raising  of  it  sufficiently  to  admit  a  person  is  not  a  breaking. 

Ri  x  v.  Smith,  Ry.  &  M.  C.  C.  178. || 

By  tin'  12  Ann.  stat.  1.  c.  7,  it  is  recited,  "that  there  had  been  some 
doubt,  whether  the  entering  into  a  mansion-house  without  breaking  the 
same,  with  an  intent  to  commit  some  felony, and  breaking  the  said  house 
in  the  night-time  to  set  out.  were  burglary;  and  thereupon  it  is  declared 
and  enacted,  thai  if  any  person  shall  enter  into  the  mansior  or  dwelling- 
house  of  another  by  day  or  by  i liirht,  without  breaking  the  same,  with 
an  intent  to  commit  felony,  or  being  in  such  house  shall  commit  any 
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felony,  and  shall  in  the  night-time  break  the  said  house  to  get  out  of  the 
same,  such  poison  is  and  shall  be  adjudged  and  taken  to  be  guilty  of 
burglary,  and  ousted  of  the  benefit  of  clergy,  in  the  same  manner  as  if 
such  person  had  broken  and  entered  the  said  house  in  the  night-time, 
with  an  intent  to  commit  felony  there." 

•2  Stra.  881  ;  H.  H.  P.  C.  553.  [Lord  Bacon  was  of  opinion  that  it  wa9  burglary; 
but  Lord  Hale  thought  that  it  was  not.    Bac.  Eliz.  65  ;  H.  H.  P.  C.  554.] 

By  the  statute  7  &  S  G.  4,  c.  27,  so  much  of  the  18  Eliz.  c.  7,  as 
relates  to  burglary,  and  also  the  12  Ann.  stat.  1,  c.  7,  are  repealed,  and 
by  the  7  «Sc  8  G.  4,  c.  29,  §  11,  it  is  enacted,  that  every  person  convicted 
of  burglary  shall  suffer  death  as  a  felon  ;  and  it  is  thereby  declared,  that 
if  any  person  shall  enter  the  dwelling-house  of  another  with  intent  to 
commit  felony,  or  being  in  such  dwelling-house  shall  commit  any  felony, 
and  shall  in  either  case  break  out  of  the  said  dwelling-house  in  the 

is  it-time,  such  person  shall  be  deemed  guilty  of  burglary. 
Where  the  prisoner  broke  out  of  a  cellar  by  lifting  up  a  heavy  flap  by 
which  the  cellar  was  closed  on  the  outside  next  the  street,  the  flap  not 
being  bolted  but  having  bolts,  six  of  the  judges  were  of  opinion  that 
there  was  a  sufficient  breaking  to  constitute  burglary,  and  the  remaining 
six  were  of  a  contrary  opinion. 

Rex  v.  Callan;  Russ.  &  Ry.  C.  C.  157.  || 

But  if  one  enter  into  a  house  by  a  door  which  he  finds  open,  or 
through  a  hole  which  was  made  there  before,  and  steal  goods,  &c,  or 
draw  any  thing  out  of  a  house  through  a  door  or  window  which  was 
open  before,  or  enter  into  a  house  by  the  doors  open  in  the  day-time,, 
and  lie  there  till  night,  and  then  rob  and  go  away,  without  breaking 
any  part  of  the  house,  he  is  not  guilty  of  burglary ;  and  therefore  such 
breaking,  as  is  implied  by  law  in  every  unlawful  entry  on  the  posses- 
sion of  another,  whether  it  lie  open  or  be  enclosed,  though  it  will  main- 
tain a  common  indictment,  or  action  of  trespass  quare  clausurri  fregit> 
will  not  satisfy  the  words  felonice  et  burglariter  f regit. 

3  Inst.  64  ;  H.  P.  C.  80 ;  Hawk.  P.  C.  c.  38. 

Cupboards,  presses,  lockers,  and  other  fixtures  of  the  like  kind,  which 
merely  supply  the  place  of  chests  and  other  ordinary  utensils  of  house- 
hold, should  be  considered  in  no  other  light  than  as  mere  movables,, 
partaking  of  the  nature  of  these  utensils  and  adapted  to  the  same  use ; 
and  therefore  the  breaking  open  a  chest  in  the  house,  or  the  door  of  a 
cupboard  let  into  the  wall  of  a  house,  is  not  burglary. 

See  Fost.  Cr.  Law,  108,  109. 

(B)  What  Entry. 

Any  the  least  entry,  either  with  the  whole  or  but  with  part  of  the 
body,  or  with  an  instrument  or  weapon, (a)  will  satisfy  the  word  intravit 
in  an  indictment  of  burglary;  as  if  one  do  but  put  his  foot  over  a 
threshold,  or  his  hand,  or  a  hook  or  pistol  within  a  window,  or  turn  the 
key  of  a  door  which  is  locked  on  the  inside,  or  discharge  a  loaded  gun 
into  a  house,  &c. 

D.lt.e.  99;  H.  P.  C.  81  ;  A.ndr.  115;  Crom.  31,32;  Hawk.  P.  C.  c.  38 ;  Fost.  Cr. 
Lav,  107,  108.  [(a)  But  it  seems,  that  the  instrument  must  actually  be  introduced  for 
the  purpose  of  committing  the  felony;  and  therefore,  where  thieves  had  bored  a  hole 
through  the  door  with  a  centre-bit,  and  part  of  the  chips  were  found  in  the  house.  b»»t 
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they  had  neither  gotten  in  themselves,  nor  introduced  a  hand  or  instrumentfor  the  pur- 

?ose  of  taking  the  property,  the  entry  was  ruled  to  be  incomplete.  0.  B.  1785  ;  Hawk. 
'.  C.  (Gth  edit.)  162,  n.  l.J  ||  Where  the  prisoner  broke  a  window  in  order  to  steal 
Jroperty,  and  his  finger  went  within  the  house,  it  was  held  a  sufficient  entry.  Rex  v. 
ohu  Davis,  Russ.  &  Ry.  C.  C.  499.  So  also  introducing  the  hand  between  the  glass 
of  an  outer  window  and  an  inner  shutter.  Rex  v.  Bayley,  Id.  341.  So  an  entry  down 
a  chimney  is  a  sufficient  entry  into  the  house,  for  the  chimney  is  part  of  it.  Rex  v. 
Brice,  Russ.  &  R.  450.  But  where  the  defendant  threw  up  a  window  and  introduced 
a  crowbar  to  force  the  shutters  which  were  three  inches  from  the  window,  but  no  part 
of  the  hand  was  within  the  window,  this  was  holden  not  to  be  an  entry,  although  the 
defendant  did  it  with  intent  to  steal.    Rex  v.  Rust,  Ry.  &  Moo.  C.  C.  183. || 

Also,  in  some  cases,  an  entry  in  law  is  sufficient,  although  there  be  no 
actual  entry ;  as  where  divers  come  to  commit  a  burglary,  and  some 
stand  in  adjacent  places,  and  the  others  enter  and  rob,  they  are  guilty : 
for  the  act  of  one  is  the  act  of  all. 

Crom.  32  ;  H.  P.  C.  80,  81 ;  Hawk.  P.  C.  c.  38. 

And  upon  this  ground  Hawkins  argues,  that  a  servant  within  a  house, 
who,  in  confederacy  with  a  rogue  lets  him  in  to  him,  is  as  much  guilty 
of  burglary  as  if  he  had  been  without  the  house. 

Hawk.  P.  C.  c.  38.  But  quaere,-  for  Hale  says  it  is  only  robbery  in  the  servant.  H. 
P.  C.  81  ;  H.  H.  P.  C.  553,  says  it  is  burglary  in  both.  See  2  Stra.  881  ;*  10  St. 
ii.  134. 

*  Cornwall's  case  similar  to  the  text;  and  at  a  meeting  of  all  the  judges  at  Serjeant's 
Inn,  they  were  all  of  opinion  it  was  burglary  in  both. 

(C)  Whether  both  be  necessary. 

There  must  be  both  a  breaking  and  an  entry;  for  both  the  words 
/regit  and  intravit  are  necessary  in  the  indictment;  and  therefore  if, on 
a  bare  assault  upon  a  house,  the  owner  fling  out  his  money,  it  is  no 
burglary. 

H.  P.  C.80;  3  Inst.  64;  Hawk.  P.  C.  c.  38,  S.  P.  accord.  But  he  says  there  are 
some  loose  opinions  to  the  contrary ;  for  which  vide  the  authorities  there  cited. 

(D)  What  shall  be  accounted  Night-time  for  this  Purpose. 

The  word  noctanter  being  precisely  necessary  in  every  indictment  for 
this  offence,  cannot  therefore  be  satisfied  in  a  legal  sense,  if  it  appear 
upon  the  evidence  that  there  was  so  much  daylight  at  the  time,(a)  that 
a  man's  countenance  might  be  discerned  thereby. 

Dalt.c.  99;  S.  P.  C.  30;  Crom.  33;  H.  P.  C.  79;  3  Inst.  63;  7  Co.  6;  Hawk.  P. 
C.  c  38.  But  in  some  of  these  books,  there  are  opinions  that  burglary  may  be  com- 
mitted at  any  time  after  sun-set,  and  before  sun-rising.  [(a)  But  this  does  not  extend 
to  moonlight;  for  then  many  midnight  burglaries  would  go  unpunished;  and  besides, 
the  malignity  of  the  offence  doth  not  so  properly  arise  from  its  being  done  in  the  dark, 
as  at  the°dead  of  ni<dit,  when  all  the  creation,  except  beasts  of  prey,  are  at  rest,  when 


Ab.  134;  N.  Chipm.  R.  32.  j/ 
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According  to  the  constant  use  of  late  precedents  and  opinions,  it 

seems  necessary  to  have  the  word  mansionalis  in  the  indictment;  and 

therefore  that  the  offence  can  be  only  committed  in  a  dwelling-house. 

H.  P.  C.  82;  Hawk.  P.  C.  c.  38 ;  4  Co.  40  a;  3  Inst.  64,  67  ;  but  And r.  302,  and 
S.  P.  ('.  mention  precedents  of  indictments  of  burglary  ir,  do  mo  without  adding  man- 
siovnli.     Also  it  is  agreed,  that  burglary  may  be  committed  in  breaking  churches,  or  the 
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walls  or  n  ites  of  a  walled  town,  in  which  the  word  mansionalis  cannot  lie  made  use  of; 

-  id  to  be  distinct  burglaries;  though  Lord  Coke  says,  that  as  to  a  church, 

rly  enough  be  alleged,  hi  ino-  the  mansion-house  of  God  ;  qua  re.   3  Inst.  64 ; 

n.93;  -J-' Ass.  :,:>.  !>:>;   Poph.~42;  27  Ass.  38;    Dalt.  c.  99  ;    J  Black.  Com. 

Sei  "  »x  v  C.  I.  c.  -J'.t,  §  10.  |      Burglary  in  an  apartment  in  the  African  House, 

.   laid  to  be  the  r//a/i«'on<-house  of  the  Company.    Fost.  Cr.  Law,  38,  39.      ^The 

•  mansion-house,"  in  an  indictment  for  burglary,  sufficiently  describe  a  dwelling- 

3  S.  cV  R.  199.g 

A  house  which  a  man  dwells  in  but  for  part  of  the  year,  or  which  he 
hath  hired  to  live  in,  and  broughl  pari  of  his  goods  into,  but  hath  not 
yet  lodged  in,  (a)  or  which  his  wife  hath  hired,  though  without  his 
privity,  and  lives  in  without  him,  will  satisfy  the  words  doinus  man- 
uonulis  in  an  indictment  of  burglary,  though  no  person  were  in  it  at  the 
time  of  the  offence. 

(mm. 33b;  Dalt.  c.  99;  H.P.C.82;  Mo.  660,  pi.  903 ;  4  Co.  40  a;  Cro.  Car. 
173;  Jones,  394;  Kelynge,  52;  Poph.  12,52;  3  Inst.  64,  so  agreed  by  all  these  books. 
Hawk.  P.  C.  c.  38;  Fost.  Cr.  Law.  77.  [(«)  But  it  hath  been  determined,  that  a 
house  under  repair,  but  not  yet  inhabited,  though  the  owner  have  deposited  part  of  his 
efli  cts  in  it  with  a  view  to  reside  in  it,  is  not  his  dwelling-house,  and  therefore  not  the 
object  of  burglary.  Lyon's  case,  ().  B.  Jan.  1778;  Leach's  Cases,  169.  So  of  an 
unfinished  house,  though  one  of  the  workmen  constantly  slept  in  it  for  the  purpose 
of  protecting  it.  Fulb  r's  case,  O.  B.  Dec  L782,  Ibid,  n.]  [|  So  also  of  a  house  which 
the  owner  uses  for  meals  and  for  business,  but  in  which  he  never  sleeps.  Rex  v.  Martin, 
Russ.  &  Ry.  C.  C.  108.  So  also  of  a  house  which  is  merely  used  as  a  warehouse  and 
workshop,  though  two  women  employed  in  the  prosecutor's  business  (not  domestic 
;<  rvants)  slept  in  it.  Hex  v.  Flanagan,  lb.  187.  But  where  the  prosecutor  had  left  his 
house  without  intention  of  returning  to  it,  and  had  let  some  of  the  rooms  to  lodgers,  but 
continued  his  business  there,  and  bis  apprentice  and  foreman  and  foreman's  wife,  who 
o  Ids  servant  employed  in  keeping  the  apartments  clean,  dwelt  there,  receiving 
weekly  wages,  it  was  holden  to  be  the  dwelling-house  of  the  prosecutor.  Rex  v, 
.  Russ.  \  Ry.  C.  C.  442.  And  where  a  servant  boy  of  the  prosecutor  always 
slept  over  a  brew  house  of  the  prosecutor,  s<  parated  from  his  dwelling-house  by  a  public 
passage,  but  occupied  therewith,  it  was.  held  that  the  brewhousewas  the  dwelling-house 
of  the  prosecutor,  though  not  the  dwelling-house  in  which  he  actually  dwelt.  Rex  v. 
AY,  stwood,  Russ.  &  R.  C.  C.  495  ;  and  see  Hex  v.  Stock,  lb.  185.  ||  /SAburglary  may 
be  committed  in  a  house  in  the  city,  in  which  the  prosecutor  intended  to  reside  on  his 
return  from  his  summer  residence  in  the  country,  and  to  which  on  going  into  the  country 
he  had  removed  his  furniture  from  his  former  residence  in  town,  though  neither  the 
prosecutor  nor  his  family  had  ever  lodged  in  the  house  in  which  the  crime  it  is  charged 
had  been  committed,  hut  merely  visited  it  occasionally.  Comm.  v.  Brown,  3  Rawle, 
207.  i 

Also  all  out-buildings,  as  barns,  stables,  dairy-houses,  &lc.  adjoining  to 
a  house,  are  looked  upon  as  a  part  thereof,  and  consequently  burglary 
may  be  committed  in  them  ;  but  if  they  be  removed  at  any  distance  from 
the  house,  it  seems  that  it  has  not  been  usual  of  late  to  proceed  against 
offences  therein  as  burglaries. 

3  Inst.  64;  Dalt.  c.  99;  Bro.  tit.  Coron.  180;  Crom.  32  b ;  H.  P.  C.  82;  Hawk.  P. 
C.  c.  38.  [Garland's  case,  Leach's  Cas.  130.]  0See  1  Hayw.  102,  242;  1  Mass. 
517;  8  Mass.  490;  10  Mass.  153;  1  Dev.  153;  1  N.  &  M.  583 ;  4  Johns.  424;  5  Day, 
131  ;  4  Conn.  446;   10  Conn.  144;   1  Root,  63.g 

||  An  important  alteration  of  the  law  has  been  made  by  the  13th 
section  of  7  :c  8  ii.  1.  c.  29,  which  enacts,  that  no  building,  although 
within  the  same  curtilage  with  the  dwelling-house,  and  occupied  there- 
with, shall  be  deemed  to  be  part  of  such  dwelling-house,  for  the  purpose 
of  burglary,  or  for  any  of  the  purposes  aforesaid,  unless  there  shall  be  a 
communication  between  such  building  and  dwelling-house,  either  im- 
mediate ur  by  means  of  a  covered  and  enclosed  passage  leading  from 
the  one  to  the  other. 
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Where  the  prosecutor's  house  consisted  of  two  living-rooms,  another 
room  used  as  a  cellar,  and  a  wash-house,  on  the  ground  floor,  and 
of  three  bed-rooms  up  stairs,  one  of  them  over  the  wash-house,  and  the 
bed-room  over  the  living-rooms  communicated  with  that  over  the  wash- 
house,  out  there  was  no  internal  communication  betwei  wash- 
house  and  any  of  the  rooms  of  the  house,  but  the  whole  was  under  one 
roof,  and  the  defendant  broke  into  the  wash-house,  and  was  eaking 
through  the  partition  wall  between  the  wash-house  and  the  hoi  ■  place; 
it  was  holden  that  the  defendant  was  properly  convicted  of  burglary  in 
breaking  the  house. 

Rex  v.  Burrows,  Chester  G.  Sess.  1830,  decided  by  the  twelve  Judges.  || 

A  chamber  in  one  of  the  inns  of  court  wherein  a  person  usually  lodges, 
or  a  lodging  in  a  part  of  a  house  actually  divided  from  the  rest  of  the 
house,  and  having  a  door  of  its  own  to  the  street,  are  agreed  to  be  called 
properly  mansion-houses. 

But  it  does  not  seem  agreed  that  an  apartment  hired  by  a  lodger  for  a  certain  time, 
and  not  divided  from  the  resl  of  the  house,  by  having  a  different  door,  &c.  can  be  called 
his  mansion-house.  Kelyn^e,  83,  holds,  that  it  cannot;  but  Hawk.  1'.  ('.  c.  38,  §  13. 
seems  eont.  [If  the  owner  'if  the  house  inhabit  any  part  of  it,  and  there  be  no  separate 
outer  door  to  such  part,  the  house  shall  be  said  to  be  his  dwelling-house;  but  if  he  do 
not  sleep  under  the  same  roof,  then  the  different  apartments  shall  be  said  to  be  the 
respective  dwelling-houses  of  the  several  persons  renting  them.  Rex  v.  Rogers,  Leach's 
Cas.  84;  Cowp.  1;  Leach,  205,  333.  Lofts  over  coach-houses  and  stables,  converted 
into  lodging-rooms,  and  having  an  outer  door  common  to  the  several  inmates,  may  be 
said  to  be  the  dwelling-houses  of  their  inhabitants,  though  not  rated  to  the  parish  books 
as  dwelling-houses,  but  merely  as  appurtenances  to  the  coach-house  and  stables. 
Leach,  205.1  ]|  In  all  these  cases,  if  there  is  any  doubt  whether  it  is  the  dwelling- 
house  of  A,  B,  or  C,  different  counts  should  be  inserted  alleging  it  in  different  ways.  j| 

li  several  persons  dwell  in  one  house,  as  servants,  guests,  or  tenants 
at  will,  and  a  burglary  be  committed  in  any  of  their  apartments,  it  seems 
clear  that  the  indictment  ought  to  lay  it  in  the  mansion-house  of  the 
proprietor,  (a) 

Kelynge,  27;  Hawk.  P.  C.  104  ;  [|  Rex  v.  Stock,  -J  Taunt.  339  ;  and  see  16  East.  33.  || 
[(«)  This  was  determined  in  the  case  of  Somerset-house,  belonging  to  the  queen-mother. 
If  a  burglary  be  committed  in  the  apartments  of  a  palace,  it  must  be  stated  to  be  in  the 
mansion-house  of  the  king.  1  Hal.  VJ-J.  But  quxre,  in  whose  house  stealing  in  the 
Invalid-Office  at  Chelsea  should  be  laid  to  be]  ||  And  see  Res  v.  \\  il  >n,  Russ.  & 
Ry.  1 15.     If  burglary  be  committed  in  apartments  in  the  house  of  a  corporation,  which 

are  appropriated  as  lodgings  for  the  servants,  it  must  be  laid  to  have  been  < imitted  in 

the  dwelling-house  of  the  corporation.  Rex  v.  Picket,  2  East,  P.  C.  501  ;  Rex  v. 
Hawkins,  Foster,  38.  But  where  a  company  in  the  country  rented  a  house  in  London 
for  their  agent,  in  the  upper  part  of  which  he  resided  with  his  family,  and  in  the  lower 
part  transacted  his  business,  it  was  holden,  that  a  burglary  might  be  laid  to  have  been 
committed  in  the  house  of  the  agent.  Rex  v.  Margetts,  2  Leach,  930.  So  if*  the  owner 
of  a  cottage  lets  one  of  his  workmen  live  there  free  of  rent  and  taxes,  and  he  lives  there 
principally,  if  not  wholly,  tor  his  own  benefit,  it  may  be  described  as  his  dwelling-house. 
R(  x  v.  Jobling,  Russ.  <fe  Ry.  525  :  and  if  the  servant  live  in  it  at  a  yearly  rent,  it  can- 
not be  described  as  the  master's  house,  though  on  the  premises  where  the  master's 
business  is  carried  on.  Rex  v.  Jarvis,  Ry.  &  Moo.  C.  C.  7.  Where  a  toll-gate  house 
occupied  by  a  collector  employed  by  the  lessee  of  the  tolls  to  collect  the  tolls  at  weekly 
wages,  with  the  privilege  of  living  in  the  toll-irate  house  erected  by  the  trustees  of  the 
road  for  that  purpose,  was  broken  and  entered  in  the  night-time,  it  was  holden  that  the 
house  was  well  described  as  the  dwelling-house  of  the  toll-gate  keeper,  because  he  had 
the  exclusive  possession,  and  it  was  unconnected  with  the  premises  of  tlv  .  who 

did  not  appear  to  have  any  interest  in  it.  Rex  v.  Camfield,  Ry.  k,  Moo.  C.  C.  12;  and 
see  Rex  v.  Witt,  Ry.  <fc  Moo.  C.  C.  248.  ||  0See  Rex  v.  Stock,  2  Taunt.  339.  5/  If 
burglary  be  committed  in  one  of  two  adjoining  houses  belonging  to  two  partners,  it 
ought  to  be  laid  to  be  in  the  separate  mansion  of  the  partner  in  whose  house  it  was 
Vol   II. — 18  m  2 
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committed,  if  there  lie  no  internal  communication  between  the  two  houses,  aKhough  the 
rent  and  taxes  of  the  house  are  paid  out  of  the  partnership  fund.  Martha  Jones's  case, 
Leach.  134.] 

Burglary  cannot  be  committed  in  a  shop  or  workhouse  which  is 
sed  to  one  for  his  use  in  the  day-time  only,  (a)  nor  in  a  ground  en- 
closed,  nor  in  a  booth  or  tent.  (/>) 

II.  1'.  C.  83;  22  \ss.  95;  Bro.  Coro.  93;  S.  P.  C.  30;  DalU  c.  99;  Crom.  31; 
1  Hawk.  1'.  C.  c.  !i>.  [(«)  It  hath  been  determined,  that  burglary  may  be  committed 
in  a  shop  adjoining  to  a  house,  if  under  the  same  roof  and  within  the  curtilage,  although 
there  be  no  internal  communication  between  the  shop  and  the  house,  and  no  person 
sleep  in  the  house,  and  the  shop  together  with  some  apartments  in  the  house  be  rented 
out  bv  the  owner,  Gibson,  Mutton,  and  Wigfr's  Case,  Leach,  287.]  ||  And  see  Rex  v. 
Sefton,  Russ.  &  Ry.  902.  Sedvide  Rex  v.  Egginton,  2  Bos.  &  Pull. 508;  7&8G.  4, 
c.  -J:'.  §  1."..  i  -  Under  the  .Massachusetts  statute  of  1804,  c.  142,  the  breaking  of  a 
store  in  the  night-time  is  punishable.  10  Mass.  153.  See  4  Conn.  446  ;  5  Day,  131. 
The  breaking  and  entering  of  a  warehouse  in  the  night-time  was  not  punishable  under 
the  Massachusetts  statute  of  1805,  c.  101:  8  Mass.  490.  j/  (b)  Clergy  is  taken  away 
from  those  who  rob  any  person  in  their  dwelling-house  or  booth.  5  &  6  Ed.  6,  c.  9 ; 
19  Eliz.  c.  7. 

[By  13  (i.  3,  c.  38,  burglary  in  any  house,  shop,  &c.  belonging  to  th(. 
plate  glass  company,  with  intent  to  steal  or  destroy  the  stock  or  utensils, 
is  declared  to  be  single  felony,  and  punished  with  transportation  for 
seven  years.] 

(F)  Of  the  Intention  to  commit  some  Felohy. 

The  indictment  must  allege,  and  the  verdict  find,  an  intention  to  com 
mit  some  felony,  though  it  be  not  necessary  that  a  felony  be  actually 
committed ;  for  if  it  appear  that  there  was  only  an  intention  to  commit 
a  trespass,  there  can  be  no  burglary ;  but  it  seems  that  an  intention  to 
commit  a  rape,  or  such  other  crime,  which  was  a  trespass  only  at  law, 
and  is  made  felony  by  statute,  will  make  a  man  guilty  of  burglary,  as 
much  as  if  such  olfence  were  a  felony  at  common  law;  because,  wher- 
ever a  statute  makes  any  offence  felony,  it  incidentally  gives  it  all  the 
properties  of  a  felony  at  common  law. 

Dyer.  99,  pi.  58;  Dalis.  22;  3  Inst.  65;  Kelynge,  30;  H.  P.  C.  83,  84  ;  Crom.  32; 
eont.  Dalt.  c.  99  ;  1  Hawk.  P.  C.  c.  38,  §  19.  /2The  intent  to  cut  off  an  ear  of  a  per- 
son in  the  house  is  not  felony,  so  as  to  make  the  breaking  and  entry  a  burglary.  7  Mass. 
217.  In  Ohio,  by  statute,  the  intent  with  which  the  party  enters  makes  no  part  of  the 
offence.  6  Ham.  22.  g7 

|  The  intent  laid  must  be  proved  in  evidence.  Where  the  intent  laid 
was  to  kill  a  horse,  and  the  intent  proved  was  merely  to  lame  him,  to 
prevent  him  running  a  race,  the  variance  was  fatal. 

Rex  v.  Dobbs,  2  East,  P.  C.  513.  /gThe  intent  to  commit  a  felony  need  not  be 
charged,  if  the  felony  be  alleged  to  have  been  committed  after  the  breaking  and  enter- 
ing.    3  Rawle,  207.  # 

Where  the  intent  laid  was  to  steal,  and  the  defendant  was  discovered 
in  the  chimney  of  a  shop  in  the  night-time,  and  the  jury  found  him 
guilty  of  burglary  with  intent  to  steal,  the  evidence  was  held  to  warrant 
the  conviction.  If  the  intent  is  doubtful,  it  may  be  laid  in  different 
ways. 

Rex  v.  Brice,  Russ.  &  Ry.  450.  || 
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(G)  How  this  Offence  is  punished 

This  offence  has  been  punished,  like  all  other  felonies,  by  hanging 
since  the  following  statutes,  which  oust  the  offenders  of  the  benefit  of 
their  clergy.     For, 

By  1  Ed.  6,  c.  12,  §  10,  the  principal  is  excluded  in  all  cases  except 
that  of  challenging  more  than  twenty,  if  any  body  be  in  the  house  at 
the  time  of  breaking,  and  thereby  put  in  fear,  &c. 

Vide  -2  Hawk.  P.  C.  c.  33,  §  89,  &c,  and  the  authorities  there  cited. 

Also  the  principal  in  every  burglary,  whether  any  person  were  in  the 
house  at  the  time  or  not,  is  excluded  from  his  clergy  by  IS  Eliz.  c.  7, 
upon  a  conviction  by  verdict,  outlawry,  or  confession. 

Aiso  by  3  &  4  W.  &  M.  c.  9,  every  person  who  shall  counsel,  hire,  or 
command  any  person  to  commit  any  burglary,  being  thereof  convicted 
or  attainted,  or  being  indicted,  and  standing  mute,  or  challenging  per- 
emptorily above  twenty,  shall  not  have  his  clergy;  and  by  this  statute, 
principals  in  burglary  standing  mute,  or  challenging  peremptorily  more 
than  twenty,  are  ousted  of  their  clergy. 

||  By  the  7  &  8  G.  4,  c.  27,  the  three  above  statutes  are  repealed  :  and  by  the  7  G.  4, 
c.  04,  §  7,  this  provision  of  3  <^  1  Will.,  is  extended  to  all  offences  then  or  thereafter  to 
be  excluded  from  clergy  ;  and  by  7  &  8  G.  4,  c.  28,  §  6,  benefit  of  clergy  is  abolished  ; 
and  by  7  &  8  G.  4,  c.  "29,  §  11,  it  is  enacted,  that  every  person  convicted  of  burglary 
shall  suffer  death  as  a  felon.  || 

[By  10  &  11  W.  3,  c.  23,  §  2,  the  prosecutor  of  a  burglar  to  conviction 
is  entitled  to  a  certificate,  which  may  be  once  assigned,  and  which  dis- 
charges him  or  his  assignee  from  all  parish  and  ward  offices.  The 
5  Ann.,  c.  31,  hath  added  a  reward  of  40/.,  and  an  accomplice  being  out 
of  prison,  discovering  two  or  more  felons,  is  entitled  to  the  like  reward 
and  a  pardon.  And  by  the  last  act,  the  receivers  of  the  goods  stolen, 
and  receivers  of  the  burglars,  are  declared  accessories,  and  excluded 
from  their  clergy.  And  if  the  principals  cannot  be  taken,  they  may  be 
tried  as  for  a  misdemeanor.  By  10  G.  3,  c.  48,  (a)  the  receivers  of  stolen 
jewels,  gold,  or  silver-plate,  watches,  where  the  stealing  shall  be  accom- 
panied with  a  burglary,  or  robbing  on  the  highway,  shall  be  triable  as 
well  before  conviction  of  the  principal,  whether  he  shall  be  in  or  out  of 
custod  ,  as  after,  and  be  transported  for  fourteen  years.  By  23  G.  3. 
c.  8S,  every  person  apprehended  having  upon  him  any  implement  of 
house-breaking,  with  intent  feloniously  to  break  and  enter  into  any 
dwelling-house,  warehouse,  coach-house,  stable,  or  out-house,  shall  be 
deemed  a  rogue,  &c.  within  17  G.  2,  c.  5.] 

||  (o)  By  the  7  &  8  G.  4,  c.  27,  this  statute  is  repealed  :  and  1  v  7  &  8  G.  4,  c.  29,  §  54, 
if  any  person  shall  receive  any  property  whatever,  the  stealing  whereof  is  felony,  know- 
ing the  same  to  have  been  feloniously  stolen,  the  receiver  shall  be  guilty  of  felony,  and 
may  be  indicted  and  convicted  as  accessory  after  tht;  feet,  or  for  a  substantive  felony; 
and  in  the  latter  case,  whether  the  principal  shall  or  shall  not  have  been  previously  con- 
victed, r.r  shall  or  shall  not  be  amenable  to  justice,  and  the  receiver  being  convicted 
shall  be  transportable  for  not  more  than  fourteen  years  nor  lose  ehan  seven,  or  may  be 
imprisoned  for  not  more  than  thiee  years.  || 
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A  BY-LAW  is  a  private  law  made  by  those  who  are  duly  authorized  (a) 
thereunto  by  charter,  prescription, (b)  or  custom,(e)  for  the  conservation 
of  order  and  good  government  within  some  particular  place  or  juris- 
diction.(</) 

M  :       5  Co.  62.     [The  word  hij-hiw  is  derived  by  some  from  biipuj,  bupj,  buph, 

S.  byr,  I.,  a  town  or  borough,  and  laja,  8.  law.  By  others  from  by,  S.  bij,  denoting, 
priv.it".  and  laja.]  I")  A  power  of  making  by-laws  is  included  in  the  very  act  of  in- 
corporating, and  incident  to  every  corporation  aggregate,  without  express  words  in 
the  charter:  all  by-laws  must  ever  be  .subject  and  squared  to  the  rule  of  the  general 
law  of  the  realm,  as  subordinate  to  it.  Hob.  211.  [Where  the  power  of  making  by- 
law s  is  by  charter  given  to  a  selecl  body,  they  do  not  represent  the  whole  community, 
ami  therefore  cannot  assume  to  themselves  what  belongs  to  the  body  at  large.  But 
where  the  power  is  in  the  body  at  large,  they  may  delegate  their  right  to  a  select  bodv, 
who  thus  become  the  representative  of  the  whole  community.  3  Burr.  1837.  But 
where  a  power  is  given  by  charter  to  a  select  number  to  make  by-laws  in  the  stead, 
for,  inn]  in  the  name  of  the  whole,  and  a  by-law  is  returned  as  made  by  the  body  at 
large,  such  by-law  may  be  good  ;  for  it  may  have  been  made  by  the  select  body  acting 
in  the  name  of  the  whole,  and  if  found  to  be  made  in  due  manner,  it  shall  be  so  in- 
tended. 1  Burr.  130,  131. J  || See  E.  v.  Westwood,  4  Barn.  &  C.  781. ||  j3Rex  v. 
Head,  4  Burr.  2515  ;  Hobiin  v.  Regem,  G  Bro.  P.  C.  519;  Bedford  v.  Fox,  1  Lutw. 
504  :  I  Ilarr.  &  Gill,  324.£f  (b)  By  the  19  II.  7,  c.  7,  it  is  enacted,  that  no  ordinance 
shall  1"'  made  in  diminution,  or  to  the  disinheritance  of  the  prerogative  of  the  king, 
nor  against  the  common  profit  of  the  people,  unless  they  are  examined  and  approved 
by  the  chancellor,  treasurer  of  England,  chief  justices  of  either  bench,  or  three  of 
them,  or  both  justices  of  assize  in  their  circuit,  where  the  ordinance  is,  &c,  nor  shall 
restrain  any  to  sue  to  the  king  against  such  ordinances.     [This  statute  extends  orily 

lilds,  fraternities,  &c.,  not  to  cities,  boroughs,  &c.  Per  Att.  Quo  JC44.  And  If 
lawful   and    reasonable   the  by-law  will  be  good,  though  not  confirmed  or  allowed 

rding  to  this  Mature.]  Roll.  Abr.  363  ;  5  Co.  63  ;  Comb.  222.  (c)  Where  a  by- 
law, founded  on  a  particular  custom  before  allowred,  and  become  part  of  the  common 
law,  shall  be  operative  by  the  custom,  though  otherwise  it  would  be  void.  Vide  head 
of  Cu  oms,  and  Raym.  294;  Carter.  68,  114;  Bridgm.  140;  Brown.  177,  178;  Skin. 
375.  The  inhabitants  of  a  town,  without  any  custom,  may  make  by-laws  for  the 

repair  of  their  church,  highways,  or  such  other  thing  as  is  for  the  public  good;  and 
iu-1  greater  part  without  any  custom  shall  bind  all.   5  Co.  63  ;  Moo.  579  ; 

Hob.  212  :  Mod.  194.  Of  by-laws  for  the  better  regulation  of  commons, 
vide  head  Common,  and  Roll.  Abr.  365 ;  Leon.  190;  Andr.  234;  3  Leon.  38,  264; 
Dais.  95;  Palm.  396. 

[The  validity  of  a  by-law  cannot  be  questioned  in  a  summary  way 
upon  motion,  on  the  return  to  a  habeas  corpus  cum  causd,  from  any 
other  corporation  but  that  of  London;  but  the  plaintiff  must  begin  de 
.  and  declare  over  again  in  the  superior  court.  The  reason  of  this 
distinction  between  the  city  of  London (e)  and  all  other  cities  and  cor- 
porations,  may  perhaps  arise  from  particular  methods  of  recovery  being 
tblished  and  allowed  by  the  customs  of  London,  which  cannot  be 
pursued  in  the  superior  courts ; "so  that  the  showing  that  to  be  the  cause, 
is  a  good  cause  of  detainer;  for  upon  these  writs  of  habeas  corpus,  the 
person  to  whom  they  are  directed  must  show  a  good  cause  of  detainer: 
and  if  the  superior  courts  cannot  proceed,  as  the  customs  of  London 
authome  their  courts  to  proceed,  it  is  a  good  cause  of  detainer ;  there- 
fore the  superior  court  will  there  enter  into  the  validity  of  the  by-law, 
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(A)  Such  as  relate  to  the  Members  of  a  Corporation. 

to  see  whether  that  be  the  case  or  not ;  and  if  the  by-law  appears  to  be 
bad,  the  party  shall  be  discharged,  as  being  detained  without  cause. 

2  Burr.  777.     (e)  Per  Dennison,  J.  Ibid.] 

As  every  by-law  must  be  reasonable  in  itself,  and  agreeable  to  the 
general  laws  of  the  realm,  and  be  framed  so  as  to  advance  the  benefit 
of  that  place  where  it  is  made  to  operate,  I  shall  therefore  consider, — 

(A)  Such  By-Laws  as  relate  to  the  appointing  and  electing  of  Members  of  a  Cor- 

poration. 

(B)  Such  as  are  made  in  Restraint  of  Trade. 

(C)  Such  as  are  made  to  prevent  Nuisances. 

(D)  Such  as  affect  Strangers. 

(E)  Such  as  in  the  Frame  and  make  of  them  are  void,  by  ordaining  a  Method  of  en- 

forcing Obedience  to  them  contrary  to  Law. 
/S  (F)   Miscellaneous  Points  relating  to  By-Laws,  tf 

8  Cro.  12G.  [It  is  said  to  have  been  asserted  by  Holt,  C.  J.,  that  every  by-law,  by 
which  the  benefit  of  the  corporation  is  advanced,  is  for  that  reason  good  ;  such  common 
benefit  being  the  true  touchstone  of  all  by-laws.  Carth.  4*>2.  But  the  true  test  of  all 
by-laws,  according-  to  .Mr.  Just.  Wilmot,  is  the  intention  of  the  crown  in  granting  the 
charter,  and  the  apparent  good  of  the  corporation.  3  Burr.  1838.  Perhaps  the  crite- 
rions  are  not  sufficiently  marked  out  and  explicit  by  either  of  these  authorities. — It  is 
not  necessary  to  set  out  in  the  preamble  all  the  reasons  of  the  by-law.  3  Burr.  1324.] 
|j  A  by-law  imposing  a  fine  for  not  attending  courts  is  a  good  by-law.  7  Barn.  &  C.  838. 
But  a  by-law  that  every  freeman  of  a  company  should  pay  eight  shillings,  and  every 
journeyman  four  shillings  yearly,  and  every  person  refusing  should  forfeit  twice  the 
sum,  was  bad,  inasmuch  as  it  did  not  appear  that  any  rightf'il  expenditure  of  the  com- 
pany required  such  a  contribution.  Ibid.  Sed  vide  Innholder's  case,  1  Wils.  281 ; 
Ford's  MSS.  vol.  5.  II 


(A)  Such  By-Laws  as  relate  to  the  appointing  and  electing  of  Members  of  a  Cor- 
poration. 

If  there  be  a  corporation  made  and  incorporated  by  the  name  of  mayor 

find  commonalty,  and  by  the  charter  the  mayor  be  appointed  to  be 

chosen  by  the  commonalty,  and  in  the  said  charter  there  be  a  power 

given  to  them  to  make  by-laws  for  the  better  order  and  government  of 

the  said  corporation,  (a)  they  may  make  a  by-law,  that  a  select  number 

of  the  commonalty  shall  be  chosen,  by  whom  the  mayor  shall  be  chosen, 

for  avoidance  of  popular  confusion. 

Vide  head  of  Corporations.  4  Co.  78;  Jenk.  R.  273,  S.  C;  [1  Stra.  314,  S.  P.; 
3  Burr.  1833,  S.  P.  But  a  by-law  cannot  strike  off  an  integral  part  of  the  electors, 
neither  can  it  narrow  the  description  of  persons  eligible,  or  superadd  a  qualification  not 
required  by  the  charter.  Rex  v.  Spencer,  3  Burr.  1827.  See,  too,  4  Burr.  2204.]  A 
by-law  of  the  Passaick  and  Hackenback  Bridge-company,  declaring  each  proprietor 
entitled  to  as  many  votes  as  he  has  shares  of  stock,  is  contrary  to  the  charter  and  void. 
Taylor  v.  Griswold,  2  Green,  223.  tf  (a)  But  where  members  of  parliament  are  to  be 
cltosen  by  all  the  commonalty,  the  election  cannot  by  a  by-law  be  given  to  a  select  num- 
ber; for  free  elections  for  members  of  parliament  are  pro  bono  publico;  and  this  is  not 
to  be  compared  to  the  case  of  elections  of  mayors,  &c.  4  Inst.  48,  49.  /2The  con 
tution  of  the  United  States,  and  the  acts  of  Congress  made  in  pursuance  of  its  aul 
rity,  and  the  constitution  and  constitutional  statutes  of  the  state  where  a  corporation  is 
located,  are  of  superior  force  to  any  by-law,  and  when  there  is  a  conflict  between  them. 
the  latter  must  give  way,  and  in  such  cases  they  are  considered  as  void.  7  Cowen,  585  ; 
1  Pet.  C.  C.  R.  390;  1  Hopk.  Ch.  R.  278.  Retrospective  by-laws,  Charlt.  173,  and 
ex  post  facto  by-laws,  are  void  by  the  common  law.     1  Keb.  733.^ 

||  And  where  the  charter  gave  the  right  of  electing  aldermen  to  the 
mayor  ?nd  burge^sc*  at  large  from  themselves,  a  by-law  was  held  rea- 
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(A)  Such  as  relate  to  the  Members  of  a  Corporation. 

Bonable  and  valid,  which  restrained  the  election  to  the  mayor  and  certain 
of  the  burgesses  of  the  town,  viz.  the  recorder,  aldermen,  coroners,  com- 
mon couneihnen,  and  such  of  the  burgesses  of  the  town  as  had  served 
the  office  of  chamberlain  or  sheriff  of  the  town,  and  called  the  livery  or 
cloth in>/  burgesses  for  the  time' being,  or  so  many  of  them  as  should  be 
duh  assembled  together  for  that  purpose,  whereof  the  mayor  was  to  be 
one  or  the  major  part  of  them;  for  the  body  at  large  had  a  right  thus 
td  delegate  the  elective  function  to  a  select  part  of  themselves,  upon  the 
principle  of  avoiding  popular  confusion. 

T  .   King  v.  Ashwell,  12  East,  22;  and  see  13  East,  R.  367  ;  2  East,  70. 

And  so  also  where,  by  the  charter,  the  power  of  electing  burgesses 

was  vested  in  the  mayor  and  burgesses,  and  the  corporation  at  large 

made  a  by-law,  vesting  the  right  in  the  mayor  and  common  council,  (the 

common  council  consisting  of  the  bailiffs  and  aldermen  chosen  out  of  the 

burgesses;)  it  was  held,  that  the  by-law  was  good,  the  burgesses  at 

large  being  represented  by  the  common  council,  who  were  elected  from 

them,  and  no  integral  part  of  the  corporation  being  thus  excluded. 

Rex  v.  Westwood,  4  Bam.  &  C.  781,  by  Holroyd  and  Littledale,  Js.,  Bayley,  J., 
diss. ;  Abbott,  C.  J.,  dubilante. 

But  a  corporation  cannot  make  a  by-law  contrary  to  their  constitution  ; 
therefore,  where  a  charter  directed  the  election  of  senior  bailiff  to  be 
made  by  a  majority  of  a  select  body,  a  by-law,  giving  a  casting  voice  to 
the  presiding  officer,  in  case  of  an  equality  of  votes,  was  held  to  be  bad. 
Rex  v.  Ginever,  6  Term  R.  732.  jS  Whether  a  by-law  is  good  must  be  decided  by 
the  court,  3  Pick.  473  ;  and  a  by-law  may  be  good  in  part,  and  void  for  the  rest.  Ro- 
gers v.  Jones,  1  Wend.  260.  ?j 

The  power  to  make  by-laws  being  incidental  to  the  whole  body  of 
ry  corporation,  where  the  charter  expressly  gave  to  a  select  body  the 
power  to  make  by-laws  for  the  rule  and  government,  &c,  of  the  bur- 
gesses, artificers, &c,  this  was  held  not  to  exclude  the  body  at  large  from 
making  by-laws  on  matters  not  included:  as,  for  instance,  the  by-law 
above  mentioned,  restraining  the  power  of  election. 

Rex  v.  Westwood,  ubi  supra.  || 

1 1  a  by-law  is  made  by  the  company  of  vintners  in  London,  that 
every  freeman  of  the  said  company  who  shall  be  chosen  and  admitted 
to  be  a  liveryman,  shall  pay  31/.  13*.  Ad.,  &c,  this  is  a  good  by-law; 
tor  this  being  a  degree  of  pre-eminence  to  which  men  of  substance  only 
are  raised  ;  and  there  being  a  necessity  for  money  to  support  the  honour 
and  reputation  of  the  company,  were  the  sum  more  or  less,  it  could  not 
make  die  by-law  void,  while  it  binds  only  the  members  of  the  corpora- 
tion ;  for  when  a  man  doth  agree  to  be  of  a  company,  he  doth  thereby 
submit  himself  to  the  laws  thereof. 

■  in.  446;  Tavernier's  case,  Comb.  221.     A  by-law  by  the  company  of  barber- 

.  that  every  one  chosen  steward  shall  forfeit  20/.  on  refusal  of  his  taking  upon  him 

mce,  held  good.     2  Lev.  252.     Vide  Lutw.  402.     ||  So  also  a  by-law,  that  if  any 

n  to  be  a  warden  of  a  company  should  refuse  to  accept  the  office,  he  should 

forfeit  to  toe  company  (J/.  13».4rf.,  was  held  good,  since  the  words  any  person  would 

apply  only  to  persons  eligible  under  the  charter.     Master,  &c,  of  Tobacco  Pipe-maker's 

Company  v.  VV  oodroffe,  7  Barn.  &  C.  838.|| 

A  hv-law  made  in  London,  that  no  freeman  chosen  sheriff,  &c,  shall 
be  excused,  unless  he  voluntarily  swear  he  is  not  worth  10,000/.,  and 
bring  six  ether  c'tizens  to  vouch  in  like  manner,  on  their  oaths,  that  thev 
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(B)  Such  as  are  made  in  Restraint  of  Trade. 

believe  it  to  be  true  ;  and  if  he  openly  refuse  to  take  the  office,  then  to 
forfeit  the  sum  of  5001. ;  viz.  4007.  to  the  city,  and  100/.  to  the  next  man 
that  shall  hold  the  office ;  held  a  good  by-law. (a) 

Salk.  142,  pi.  1.  Ld.  Raym.  496,  S.  C. ;  12  Mud.  270,  686,  S.  C.  ;  Carth.  480,  S. 
C,  at  large,  and  several  exceptions  taken  to  it.  5  Mod.  438,  440,  S.  C.  (a)  That 
every  common  councilman  who  resigns  his  office,  shall  forfeit  10/.,  a  good  by-law. 
Lutw.  4<>2.  4i>.").  Of  a  company  to  elect  upon  their  livery  such  and  so  many  of  their 
members  as  should  seem  most  meet  ami  convenient  to  them,  on  pain  to  forfeit  25/.  on 
refusal  to  accept  or  to  pay  the  admission-fee,  is  a  good  by-law.     1  Burr.  _ 

[Where  a  corporation  having  right  to  make  by-laws  to  govern  the 
inhabitants,  and  to  make  secondary  burgesses  out  of  the  inhabitants, 
and  capital  burgesses  out  of  the  secondary  burgesses,  made  a  by-law, 
that  every  inhabitant  chosen  a  burgess,  and  refusing  to  serve,  should 
forfeit,  &c. ;  this  was  holden  to  be  a  good  by-law,  though,  as  framed,  it 
could  affect  only  an  inhabitant  refusing  to  be  a  secondary  burgess,  not 
a  secondary  burgess  refusing  to  be  a  capital  burgess. 

Mayor,  &c,  of  Wokingham  v.  Johnson,  Ca.  temp.  Hardw.  284. 

Where  the  title  to  the  freedom  of  a  borough  as  given  by  the  constitu- 
tion of  the  crown  was  by  birth,  servitude,  or  election,  a  by-law  that  any 
person  (not  so  entitled)  should  be  admitted  to  the  freedom  of  the  borough, 
upon  payment  of  the  sum  of  ten  pounds,  was  holden  bad. 

Rex  v.  Breton,  4  Burr.  2260. 

Where  the  mode  of  electing  officers  is  not  particularly  pointed  out  by 
charter  or  prescription,  the  corporation  may  from  time  to  time  make  by- 
laws to  regulate  their  elections. 

Newling  v.  Francis.  3  Term  R.  189.]  Z  But  imposing  an  oath  of  office  where  none 
is  provided  by  the  constitution,  1  Str.  589;  giving  a  vote  to  a  person,  or  a  casting  vote 
to  an  officer  who  is  not  entitled  by  the  charter,  13  East,  3s  (  ;  ti  T.  R.  736;  restricting 
or  extending  the  right  to  admission  or  eligibility  to  office  as  given  by  the  charter,  3  Bro. 
P.  C.  136;  4  Bro.  P.  C.  461;  7  Mod.  371,  or  imposing  additional  qualifications  or  ad- 
ditional tests,  on  members  or  voters,  are  void.  3  Burr.  1833;  3  East,  191  ;  1  Coweu, 
358;  4  Cowen,  382,  note;  4  Dessaus.  57-.  But  a  corporation  authorized  by  its  charter 
to  make  by-laws,  &c,  and  to  do  all  things  needful  to  the  good  government  of  the  con- 
dition, may  make  a  by-law  giving  it-  president  power  of  appointing  inspectors  of 
the  election  of  corporate  officers.     3  S.  &  !(.  . 

Where  a  by-law  of  a  corporation  directed  that,  upon  the  happening 
of  any  vacancy  in  the  number  of  twenty-tour  common  council,  such 
vacancies  should  be  filled  by  the  freemen  inhabiting  the  town,  and  that 
a  court  should  be  holden  once  in  every  year,  at  which  it  should  be  law- 
ful for  the  bailiffs  to  admit  to  the  freedom  of  the  town  such  persons  as 
had  been  resident  therein  for  one  whole  year;  it  was  held,  that  this  by- 
law did  not  give  to  every  person,  who  had  been  so  resident  for  that 
period,  an  absolute  right  to  be  admitted  to  the  freedom  of  the  borouuli, 
and  the  court  refused  a  mandamus  to  the  bailiffs  to  admit  such  a  person; 
and  they  also  refused  such  a  mandamus  to  a  resident,  though  he  had 
li  fined  for  carrying  on  trade  within  the  town,  without  being  admitted 
to  the  freedom  ;  the  court  considering  the  words  "  it  shall  and  may  be 
lawful  to  admit,"  &c,  as  not  obligatory  on  the  corporation. 

Rex  v.  Bailiffs  of  Eye,  4  Barn.  &  A.  271 ;  Rex  v.  Bailiffs  of  Eye,  1  Barn.  &  C.  85,fl 

(B)  Such  as  are  made  in  Restraint  of  Trade. 

A  new  corporation  not  having  nny  prescription  to  appropriate  to 
themselves,  (b)  and  exclude  others,  cannot  make  a  by-law  to  exclude 
all  persons  from  using  an  art  or  trade  in  their  town  to  which  they  were 
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not  apprentices  in  the  same  town,  though  they  have  served  as  apprentices 
to  it  in  another  place. 

Roll.  Abr.  364  :  Hob.  211,  212  ;  Norris  and  Stapes,  Hutton,  5,  6,  S.  C. ;  Moor,  869. 
I'm  a  by-law  founded  upon  prescription  or  custom,  may  restrain  a  man  from  the 
exercise  of  his  lawful  trade  in  a  particular  place.  Lutw.  r>(»-t ;  Carter,  86,  114.  But 
a  by-law  -hall  not  be  carried  farther  then  the  prescription  warrants.  Vide  Raym.  2'.'i  ; 
2Brownl.  ITS,  L82 ;  Bridg.  140.  A  by-law  founded  on  the  custom  of  London  that 
no  person  not  being  free  of  the  city  of  London  shall  keep  any  shop,  or  use  any  trade 
within  the  city,  resolved  good  in  Waggoner's  ease,  8  Co.  129;  and  so  the  practice  has 
to  this  day.  So  where  the  corporation  of  weavers  claimed  by  custom  that  none 
shall  intermeddle  with  their  art  within  London  and  Southwark  but  those  of  their  guild 
or  fraternity,  held  good.    Cro.  Eliz.  803. 

Therefore,  if  a  corporation  make  a  by-law,  that  no  one  shall  use  the 
art  of  weaving  within  the  corporation  who  has  not  served  seven  years 
as  an  apprentice  there,  or  who  has  not  exercised  that  trade  there  for 
five  years  before  the  making  of  the  by-law,  (a)  nor  unless  he  be  allowed 
and  approved  of  by  the  wardens  of  the  company,  this  is  a  void  by-law  ; 
for  any  person  may  lawfully  follow  what  trade  he  pleases,  and  where 
he  pleases,  unless  prohibited  by  the  general  law  of  the  land. 

Hob.  211;  .Norris  v.  Stapes,  or  the  Weaver  of  Newbery's  case,  Hut.  6,  S.  C. ; 
Moor.  869,  S.  C;  Brownl.  49,  S.  C.  (a)  If  the  king  creates  a  corporation,  and  bj 
the  same  charter  grants  to  the  members  that  none  shall  use  a  trade  within  the  said, 
corporation  but  such  as  shall  be  approved  by  them,  or  any  two  of  them,  this  grant  is 
void,  being  against  the  liberty  of  the  subject,  and  tending  to  a  monopoly,  and  what  the 
kine  cannol  immediately  do  cannot  be  done  by  any  derivative  authority  from  him. 
Godb.  252;  Lutw.  564. 

So  where  the  corporation  of  tailors  in  Ipswich  made  a  by-law,  that 
none  should  exercise  the  trade  of  a  tailor  in  Ipswich,  (b)  qui  rtonfuerit 
allocatus per  legale  ivarrantnm  vel  authoritatem  datum  by  the  said 
corporation,  or  three  of  the  masters  and  wardens ;  nor  should  set  up 
any  shop  for  this  art,  nor  exercise  it,  until  they  presented  themselves  to 
the  master,  &c,  or  three  of  them,  or  proved  that  they  had  served  in  this 
trade  as  apprentices  for  seven  years. 

11  Co.  .r)3,  51,  The  Tailors'  of  Ipswich  case  adjudged  ;  Roll.  R.  4,  5,  S.  C.  adjudged  ; 
Godb.  252,  S.  ('.  adjudged  ;  Roll.  Abr.  364,  365,  S.  C.  adjudged.  [But  a  by-law  that 
<  very  candidate  for  the  freedom  of  a  city  shall  be  called  at  three  several  meetings  of  the 
r.  &c,  and  approved  of  by  the  majority,  hath  been  holden  good,  as  providing  a 
method  for  previously  examining  into  the  right  of  those  who  claim  to  be  made  free. 
Green  v.  Mayor  of  Durham,  1  Burr.  131.]  (6)  That  if  a  servant  makes  clothes  for  his 
master,  mistress,  or  their  children,  this  is  not  exercising  the  trade  of,  &c. ;  but  for  this, 
vide  Roll.  R.  4  ;  11  Co.  54;  Hob.  211;  Godb.  253;  Bridg.  141;  8  Co.  129;  and  vide 
stat.  5  Eliz.  c.  4,  and  28  H.  8,  c.  5,  that  no  apprentice  or  journeyman  shall  by  oath  or 
impelled  not  to  keep  any  shop,  &c,  without  license  of  the  master. 

where  the  town  of  Bedford  made  a  by-law,  that  none,  except 
n,  should  exercise  any  art,  trade,  or  mystery,  within  the  corpora- 
iii,  this,  not  being  founded  on  any  custom  they  had  of  excluding  fo- 
reigners, was  holden  void. 

I.  tw.  562,  .Mayor  of  Bedford  v.  Fox,  adjudged.  See,  too,  Com.  R.  26.9.  /gin  ge- 
neral a  by-law  in  restraint  of  trade  is  void.  5  Cowen,  462  ;  5  Conn.  391  But  a  by-1 
prohibiting  any  person  not  licensed  for  that  purpose,  from  removing  house-dirt  or  offal 
from  the  city,  is  not  in  restraint  of  trade.  Vandine's  Case,  ti  Piek.  187.  Nop  is  a  by- 
prohibhing  persons  from  selling  the  produce  of  their  farms,  in  certain  streets  which 
are.  by  the  by-law,  made  a  part  of  the  market.  Nightingale's  Case,  11  Pick.  If8; 
Buffalo  v.  Webster,  10  Wend.  99.  g/ 

If  the  Merchant  Tailors  of  London,  by  virtue  of  their  charter,  make  a 
iw,  that  no  merchant  shall  put  his  cloth  to  be  dressed  but  at  a  cloth- 
worker's  of  their  company  this  is  a  void  by-law  ;  for  it  is  against  reason 
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and  the  general  liberty  of  the  subject,  to  be  restrained  from  putting  hi? 
work  to  whom  he  pleases. 

Roll.  Abr.  364 ;  Moor,  576,  577,  &c,  591,  pi.  766,  adjudged  between  Davenant  and 
Hardis;  2  Inst.  47,  S.  C;   11  Co.  83,  S.  C.  cited;  Carth.  116,  S.  C.  cited. 

So  a  by-law  in  London,  that  none  shall  bring  any  sand,  nor  sell  nor 
use  any  within  the  city  or  suburbs,  but  only  that  which  is  taken  out  of 
the  rivers  Thames,  &c,  is  void,  because  it  is  against  reason  that  a  free 
man  should  be  restrained  from  merchandising  and  selling;  and  this  may 
concern  the  inheritance  of  some  who  may  have  sands  in  their  land. 
Godb.  106,  107,  adjudged;  Raym.  293,  S.  C.  cited. 

If  the  city  of  London  make  a  by-law,  that  no  person  shall  follow  the 
profession  of  a  dancing-master  within  the  city,  who  is  not  free  of  the 
Company  of  Musicians,  this  is  a  void  by-law,  for  if  he  be  free  of  any  other 
company  it  is  sufficient;  and  the  obliging  a  man  to  be  free  of  a  particu- 
lar company,  when  he  has  no  remedy  to  compel  that  company  to  admit 
him,  is  creating  a  kind  of  monopoly  (a)  in  such  company,  and  putting  a 
certain  number  of  men  under  the  final  jurisdiction  and  power  of  others. 
5  Mod.  104.    The  Chamberlain  of  London  v.  Groscourt,  adjudged.  Comb.  373,  S.  C. 
Under  a  general  power  to  make  by-laws  without  any  particular  custom,   a  by-law 
cannot  be  made  to  restrain  trade;  therefore  a  by-law,  that  no  freeman  of  the  city  of  Lon- 
don shall  exercise  the  trade  of  a  butcher  without  being  free  of  the  Butchers'  Company, 
adjudged  void.  Harrison  v.  Goodman.  1  Burr.  12;  Hesketh  v.  Braddock,  3  Burr.  1*17. 
||  And  a  by-law  that  no  person  not  being  free  of  the  Pewterers'  Company,  shall  exercise 
the  trade  of  a  pewterer  within  the  city  of  London,  is  void,  without  proof  of  a  special 
custom  to  support  it.  Chamberlain  of  London  v.  Compton,  7  Dow.  &  By.  5*J7;  and  see 
Clark  v.  Le  Cren,  9  Barn.  &  C.  52.     The  custom  must  correspond  with  the  by-law. 
See  Clark  v.  Denton.   1    Barn.  &  Adol.  92.  ||      But  vide  Bex  v.  Harrison,  T.  -J  (J.  3; 
3  Burr.  1321,  and   1  H.  Black.  K.  37-J.   where  a  by-law  that  butchers  not  free  should 
take  up  their  freedom  in  the  Butchers'  Company,  and  no  butcher  be  admitted  to  the 
freedom  of  the  city  in  any  other  company;  and  all  butchers  not  free  of  the  city,  and 
entitled  to  their  freedom  of  another  company,  should  be  made  free  of  the  Butchers'  Com- 
pany, on  paying  the  usual  fees  and  fine,  was  adjudged  good.      [And  a  by-law  that  no 
stranger  shall  use  a  particular  trade  within  a  city,  is  good  if  founded  upon  a  custom. 
WooFley  v.  Idle,  4  Burr.  1951 ;  Bodwic  v.  Fennel.  1  Wils.  233.      Secus,  if  there  : 
such  precedent  custom.  1  P.  Wms.  184.     But  ijeneral  customs  in  aid  and  support  of  by- 
laws may  include  new  things  and  objects  which  have  not  existed  beyond  the  time  of 
memory,  if  they  are  within  the  reason  of  such  customs.  1  Ld.  Raym.  499.]     (r/)  A  by- 
law made  by  the  Merchant-Adventurers  that  no  man  should  buy  or  sell  at  four  lairs 
within  such  a  prince's  dominions  without  first  compounding  with  them  and  paying  a 
fine,  was  made  void  by  the  Stat.  12  H.  7,  c.  6,  because  it  was  an  infringement  of  the 
liberties  of  all  others  not  being  free  of  that  company.  Roll.  Abr.  363.      -{See  Willes, 
384,  Master  &c.  of  Gunmakers  v.  Fell ;  8  Term,  352,  The  King  v.  The  Company  ol 
Fishermen  of  Faversham.} 

But  if  an  ordinance  be  made  in  London  by  the  common-council,  (who 
have  power  by  custom,  which  is  among  other  customs  confirmed  by  act 
of  parliament  by  general  words,)  that  if  any  freeman,  citizen,  or  st ran gei 
within  the  city,  shall  put  any  broadcloth  to  sale  within  the  city  of  Lou- 
don, before  it  be  brought  to  Blackwell-hall  to  be  viewed  and  searched, 
so  that  it  may  appear  to  be  saleable  ;  and  that  hallage  be  paid  for  it, 
scilicet,  one  penny  for  every  cloth,  that  he  shall  forfeit  for  everycloth 
6.$.  Sd.;  this  is  a  good  ordinance,  as  well  to  bind  strangers  as  freemen  ; 
because  it  is  made  to  prevent  fraud  and  falsity  in  cloth,  and  for  the  bel 
ter  execution  of  the  statutes  without  deceit;  and  the  one  penny  for  hall 
age  is  but  a  reasonable  recompense  or  charge,  for  the  benefit  which  the 
subject  hath  by  it. 

5  Co.  62,  Chamberlain  of  London's  case ;  Roll.  Abr.  365,  S.  C. ;  3  Leon.  264,  S.  C. 
ill-reported. 

Vol.  II.— 19  N 
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(C)  Such  as  are  made  to  prevent  Nuisances. 

If  in  London  there  is  an  act  of  common-council  made,  that  the  brick- 
layers shall  not  plaister  with  lime  and  hair,  but  with  lime  and  sand  only, 
and  that  plaistering  with  lime  and  hair  shall  belong  to  the  plaisterers, 
under  the  penalty  of,  &c,  (admitting  this  before  to  have  been  part  of  the 
trade  of  a  bricklayer)  the  by-law  is  void  ;  for  though  they  have  regimen 
personarum  in  their  manufactures,  yet  this  power  extends  only  to  their 
demeanour  in  their  trade,  and  not  to  annex  that  to  one  trade  which  before 
belonged  to  another. 

Palm.  .'>(>.">,  per  cur. 

But  if  a  by-law  is  made  by  the  Corporation  of  Throwsters  in  London, 
that  none  shall  have  above  such  a  number  of  spindles  in  one  week,  this 
is  a  good  by-law,  for  it  is  not  in  restraint  of  trade,  but  to  make  a  more 
equal  distribution  of  it. 

Lev.  229,  adjudged. 

j  A  by-law  of  the  Surgeons'  Company  in  London,  "That  no  member 
should  take  an  apprentice  who  does  not  understand  the  Latin  tongue, 
his  ability  wherein  should  be  tried  by  the  governors,  or  one  of  them, 
before  his  being  bound/'  adjudged  good. 

Hex  v.  Surgeons'  Company,  2  Burr.  892.] 

||  Hut  a  by-law  of  a  company  in  a  corporation  restraining  the  number 
of  apprentices  to  be  taken  by  any  of  its  members,  was  held  void  as  in 
restraint  of  trade. 

Rex  v.  Company  of  Coopers  of  Newcastle,  7  Term  R.  543. 

Where  the  Company  of  Free  Fishermen  and  dredgermen  of  the  manor 
and  hundred  of  Faversham  in  the  county  of  Kent,  claimed  in  a  return  to 
a  mandamus  a  right  by  immemorial  custom  to  make  by-laws  for  rea- 
sonably restraining  and  regulating  the  number  of  persons  to  be  taken 
apprentices  by  any  freeman,  and  in  virtue  of  such  custom,  made  a  by- 
law that  no  tenant  of  the  manor  should  take  any  apprentice  other  than 
his  own  son  or  the  son  of  his  wife  by  any  former  husband,  or  other  than 
the  son  of  any  other  tenant,  or  of  his  wife  by  any  former  husband  ;  the 
court  did  not  decide  on  the  validity  of  such  a  custom,  but  held  the  by- 
law bad,  as  being  inconsistent  with  it,  since  it  did  not  merely  abridge 
the  number  of  apprentices,  but  altered  the  qualification  of  the  persons  to 
be  taken. 

The  King  v.  Tappenden,  3  East  R.  186.  || 

[A  by-law  requiring  the  indentures  of  apprenticeship  of  such  as  are 
bound  apprentices  to  freemen  to  be  enrolled  within  four  months  from 
the  date,  in  order  to  entitle  them  to  their  freedom,  seemeth  to  be  good. 

Rex  v.  Marshal,  2  Term  R.  2.] 

||  In  an  action  for  breach  of  a  by-law  restraining  non-freemen  from  ex- 
ercising trades  within  the  limits  of  a  corporate  city,  the  court  will  compel 
the  corporation  to  allow  the  defendant  to  inspect  the  by-law  in  the  cor- 
poration books. 

Harrison  v.  Williams,  3  Barn.  &  C.  162.  || 

(C)  Such  as  are  made  to  prevent  Nuisances. 

It  seem3  clearly  agreed,  that  wherever  any  trade  by  its  excrescence 
tends  to  a  nuisance,  and  thereby  proves  of  public  inconvenience,  it  may 
be  restrained  by  a  by-law  ;  therefore  if  the  mayor,  &c,  of  London,  hav- 
ing time  out  of  mind  had  the  right  to  order  and  dispose  of  cars,  &c,  to 
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the  end,  the  streets  may  not  be  pestered  with  cars,  &c,  make  a  by  law 
that  but  420,  &c.,  shall  he  permitted  to  work  for  hire  within  the  city  and 
the  liberties  thereof,  and  that  the  president,  &c.,  of  Christ's  Hospital 
shall  have  the  regulation  thereof;  and  that  20s.  admittance,  and  17s.  and 
4a?.  yearly,  shall  be  paid,  &c,  to  the  use  of  the  poor  of  the  said  hospital : 
this  quoad  the  fine  and  rent  is  void,  (a)  but  in  all  things  else  a  good  by- 
law, because  a  multitude  of  cars,  by  the  stoppage  of  the  streets,  may 
prove  a  public  nuisance,  {b) 

Raym.  288,&e.,  3-28,  adjudged  between  Player  and  Vere;  Sid.  284,  S.  C.  adjudged. 
Keb.  463,496;  Vent.  21;  2  Keb.  27,  S.  P.  adjudged  between  Player  and  Jenkins. 
Vide  Vent.  195,  196.  Like  point  between  Player  and  Broadnox  admitted,  such  by-law 
beintr  founded  on  the  custom;  and  vide  Skin.  371,  pi.  19,  to  384  ;  1  Mod.  228.  A  by- 
iawto  restrain  the  number  of  hackney-coaches,  and  that  they  should  not  exceed  100,  and 
objected  that  coaches  being-  of  a  new  invention,  a  by-law  founded  on  the  custom  was 
void  ;  but  there  is  no  resolution;  and  now  vide  the  statutes  5  W.  &  M.  c.  22;  9  Ann. 
c.  23:  1  G.  1,  c.  57;  26  G.  3,  c.  72.  (a)  A  by-law  that  no  carman  within  the  city  of 
London  should  go  with  his  cart  without  a  license  from  the  guardians  of  such  an  hospi- 
tal, &c,  is  void,  for  this  only  tends  to  the  private  benefit  of  the  iruardians  of  the  hospital, 
and  is  in  nature  of  a  monopoly  Roll.  Abr.  361.  Vide  Bulst.  11,  12. And  all  by- 
laws ought  to  be  for  the  common  benefit  of,  &c,  and  not  for  the  private  benefit  of  a  par- 
ticular man.  Goldsb.79;  Moor,  5*4);  Garth.  480;  Ld.  Raym.  496;  Salk.  142,  pi.  1 ; 
5  Mo  1.  138  ;  12  Mod.  270,  686;  2  Will.  R.  209.  i  (b)  A  by-law  prohibiting  the  driving 
of  horses  in  carts,  wagons,  &c,  on  a  trot  or  gallop  in  the  streets  of  a  city  is  valid,  and 
ought  to  be  enforced.    3  Pick.  462;   1  M-Cord,  333.# 

So  if  the  number  of  taverns,  alehouses,  &c,  increases  to  so  great  a 
number  as  to  become  nuisances,  they  may  be  restrained  by  a  by-law. 
Sid.  281,  per  cur. 

So  if  a  trade  becomes  a  nuisance  by  its  situation,  it  may  be  restrained 
by  a  bylaw ;  and  therefore  a  by-law  to  restrain  butchers  and  chand- 
lers, (c)  and  such  others  ( d)  from  settimr  up  in  Cbeapside,  or  such  other 
eminent  parts  of  the  city,  is  good,  because  such  trades  are  offensive,  and 
may  be  apt  to  create  diseases,  and  therefore,  for  fear  of  infection,  and  for 
the  sake  of  public  decorum  and  conveniency,  such  kind  of  offensive 
trades  may  be  removed  to  places  of  more  retirement. 

Skin.  380.  (c)  Sid.  284,  per  cur.  March.  15.  S.  P.  (,/)  So  of  a  brewhouse.  March, 
15,  per  cur.     A  man  restrained  from  setting  up  a  tavern  in  Birchin-lane.    March,  15. 

So  if  a  by-law  be  made  in  London,  that  none  shall  mike  a  hotpress, 
nor  use  it  within  the  city,  under  the  penalty  of  10/.  for  the  making 
thereof,  and  5/.  for  the  use  thereof,  this  is  a  good  by-law;  because  the 
use  of  those  presses  is  dangerous  with  regard  to  fire,  and  also  deceitful, 
inasmuch  as  they  make  cloth  and  stuffs  look  better  to  the  eye  than  m 
truth  they  are.  (e) 

Roll.  Abr.  365,  adjudged,  (e)  That  brewers'  drays  should  not  be  in  the  streets  in 
London  after  eleven  in  the  forenoon  in  summer,  and  one  in  winter,  is  good.  Bosworth 
v.  Hearne,  H.  11  G.  2;  Stra.  1085;  Ca.  temp.  Hardw.  405;  Andr.  91. 

(D)  Such  as  affect  Strangers. 

If  the  Corporation  of  Butchers  in  London,  having  power  to  make 
by-laws,  make  one,  that  no  butcher,  or  person  being  a  stranger,  shall  sell 
any  veal  within  the  city  of  London,  unless  they  dress  the  kidneys  of 
their  veal  in  such  a  manner  as  the  kidneys  of  sheep  are  dressed,  under 
the  penalty  of,  &c. ;  a  stranger,  selling  veal  in  London,  (g)  is  not  bound 
to  take  notice  of  this  by-law. 

St.  11,  adjudged.  Sec  Lucas,  131,  135.  (<<■)  For  the  general  learning  where 
strangers  shall  be  bound  by  by-laws  or  not,  vide  Moor,  579;  Dais.  103;  Savil,  74; 
Godb.  180;  Carter,  179:   S:;jk."  ]  12,  pi.  1  ;  Ld.  Raym.  496.     ,3  Corporations  that  have 
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(R)  Such  as  in  the  Frame  and  Make  of  them  are  void,  &c. 

a  local  jurisdiction  may  make  by-laws  which  shall  bind  on  strangers  who  come  within 
the  jurisdiction.  6  Pick.  187.  But  the  by-laws  of  bank  cannot  affect  the  rights  of  third 
persons.  Farmers  &  Mechanics  Hank  v.  Smith,  19  Johns.  115.  See  Gallatin  v.  Brad- 
ford, 1  Bibb,  209;   Lawrence  v.  Stonington  Bank,  6  Conn.  521. g' 

But  it'  such  by-law  is  made  to  suppress  fraud,  or  any  general  incon- 
venience used  by  a  foreigner,  as  corruption,  &c,  in  the  sale  of  meat,  this 
is  a  good  by-law,  and  such  of  which  he  must  take  notice,  (a) 

Bulst.  12,  per  cur.  [See  ace.  Pierce  v.  Bartram,  Cowp.  2G9;  Butchers' Company  v. 
Morey,  1  H.  Black.  370.]  (a)  That  strangers  coming  into  a  corporation  must,  at  their 
peril,  take  notice  of  the  by-laws  of  such  corporation.    Skin.  350,  pi.  19;  Lutw.  404. 

If  the  master,  wardens,  and  assistants  of  the  Trinity-house  in  Dept- 

ford-strand.  being  incorporated  by  letters  patent  of  Charles  the  Second, 

and  having  thereby  power  to  make  by-laws,  do  make  one,  that  every 

mariner,  within  twenty-four  hours  after  anchorage  in  the  river  of  Thames, 

shall  scud  his  gunpowder  on  shore,  if  the  weather  will  permit,  under  the 

penalty  of,  &c,  though  quoad  the  matter,  this  is  a  good  by-law,  because 

for  the  public  good,  and  prevention  of  the  danger  which  might  otherwise 

accrue  to  the  city  of  London  :  yet,  because  the  by-law  extended  beyond 

the  jurisdiction  of  the  makers,  dubitatur. 

Jones.  111.  Vide  Bridg.  141,  and  2  Vent.  33.  Where  the  University  of  Oxford 
made  a  by-law,  That  whoever,  privilegiatus  sive  nan  privilegiatus,  should  be  taken  walk- 
inn  in  the  streets  after  nine  at  night,  and  having  no  reasonable  excuse  to  be  allowed  by 
the  proctor,  should  forfeit  10s.,  and  whether  this  could  affect  or  extend  to  a  townsman, 
dubitatur;  and  a  prohibition  granted,  to  the  end  the  merits  may  be  determined.  1  H. 
Black.  37.r). 

If  the  Company  of  Homers  of  London,  being  incorporated  by  letters 
patent,  and  empowered  to  make  by-laws  for  the  better  government  of 
their  corporation, make  a  by-law,  that  two  men  by  them  appointed  shall 
buy  rough  horns  for  the  said  company,  and  bring  them  to  the  hall,  there 
to  be  distributed  every  month  by  the  master,  &c.,for  the  use  of  the  com- 
pany :  and  that  no  member  of  the  company  shall  buy  rough  horns 
within  twenty-four  miles  of  London,  but  only  of  those  two  men  ap- 
pointed, under  the  penalty  of,&c,  this  is  no  good  by-law  ;  for  they  being 
a  company  incorporated  in  the  city  of  London,  have  no  jurisdiction  else- 
where :  and  may  as  well  extend  their  power  all  over  England,  as  for 
twenty-four  miles. 

3  Mod.  159,  adjudged. 

A  by-law  that  all  strangers  coming  into  the  port  of  London  should 
employ  city  porters  to  carry  their  goods,  &c,  is  naught ;  they  may  in- 
deed make  a  by-law  that  none  but  freemen  shall  be  porters:  \b)  but  to 
confine  strangers  to  none  but  such  as  are  city  porters,  is  unreasonable  ; 
for  if  the  city  will  appoint  no  porters,  they  have  no  remedy  against  the 
city  :  also  strangers  cannot  know  who  are  city  porters,  nor  compel  them 
to  serve  them. 

{b)  Salk.  143,  pi.  7,  per  cur.  Vide  Salk.  192,  pi.  5,  S.  C,  that  they  being  a  corpora- 
tion cannot  make  a  corporation,  but  may  a  fraternity.     See  10  Mod.  338,  &c. 

(E)  Such  as  in  the  Frame  and   Make  of  them  are  void,  by  ordaining  a  Method  of  en- 
forcing Obedience  to  them  contrary  to  Law. 

By-laws  are  usually  made  with  certain  penalties,  which  regularly  are 

to  be  recovered  by  action  of  debt,  (c)  or  may  be  levied  by  distress,  (d) 

5  Co.  64.  (c)  A  by-law  by  the  city  of  London,  and  that  the  penalty  shall  be  reco- 
vered by  the  chamberlain,  is  good.  5  Co.G'.i.  But  if  the  mayor  and  commonalty  limit 
the  penalty  of  the  by-law  to  themselves,  it  cannot  be  recovered  in  the  mayor's  court  un- 
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(E)  Su;h  as  in  the  Frame  and  Make  of  them  are  void,  &c. 

less  he  be  severed.  Salk.  397,  pi.  3,  398;  Ld.  Raym.  501.  Where,  upon  a  by-taw 
made  in  London,  the  penalty  was  limited  to  be  recovered  by  action  of  debt,  wherein  no 
essoin,  protection,  or  wager  of  law  should  be  allowed;  the  justices  said  they  were  very 
presumptuous  in  making  by-laws  in  so  legislative  a  strain,  and  said  they  might  be  sued 
in  B.  R.  for  their  presumption  and  insolence.  Godb.  107;  3  Mod.  193.  The  action 
cannot  be  restrained  to  the  court  ct  the  corporation  in  which  the  by-law  is  made ;  but 
debt,  notwithstanding,  will  lie  thereupon  in  the  superior  courts.  2  Sid.  105, 178.  [A  by- 
law, which  declared  that  none  but  freemen  should  keep  a  shop,  and  confined  the  action 
to  the  Portmote  courts,  where  the  sheriff  or  coroner  (who  must  be  freemen)  arrayed  the 
jury,  was  adjudged  bad.  Hesketh  v.  Broddock,  3  Burr.  1847.]  Where,  under  the 
penalty  of  such  a  sum  (not  exceeding  40s.,)  as  by  the  makers  of  the  by-law  should  be 
assessed.  Brid.  139,  142.  How  the  penalty  must  be  ascertained.  2  Lutw.  1324.  (d)A 
penal  sum  to  be  forfeited  for  non-performance  of  a  by-law,  cannot  be  levied  by  distress, 
without  a  prescription,  or  express  limitation  by  the  by-law.  5  Co.  64.  j|  See  2  Maule 
&  S.  60.  |J 

But  a  by-law  with  a  penalty  of  imprisonment,  («)  or  forfeiture  of 
goods  and  chattels,  is  void ;  for,  by  the  general  law  of  the  kingdom,  no 
man  is  to  be  imprisoned,  or  dispossessed  of  his  goods  and  chattels,  nisi 
per  legale  judicium  parium  suorum,  vel  per  legem  terras;  and  were 
by-laws  with  such  penalties  allowed,  it  would  be  enabling  corporations 
to  set  up  private  particular  laws,  in  contradiction  to  the  laws  of  the  land; 
which  would  be  against  the  very  nature  and  essence  of  a  by-law; 
which,  though  it  may  be  prseter  the  general  law  of  the  realm,  it  cannot 

■  out  ft  I. 

5  Co.  64;  8  Co.  127,  S.  P.  resolved;  2  Inst.  54;  Moor,  411,  S.  P.  (a)  And  there 
the  by-law  was,  that  if  any  gave  opprobrious  words  to  the  mayor,  he  should  be  impri- 
soned, &c.  Ptr  cur.  Such  a  by-law  is  not  lawful ;  but  a  by-law  to  disfranchise  the 
offender  had  been  good.  The  city  of  London  cannot  set  a  fine,  &c.,  for  non-perform- 
ance of  a  by-law.  Comb.  10.  @  A  by-law  imposing  penalties  for  particular  offences, 
seems  not  to  be  void  merely  because  a  general  law  of  the  state  imposes  penalties  for  the 
same  offence.  Rogers  v.  Jones,  1  Wend.  237;  1  Bay,  382.  A  by-law  of  a  city  which 
enacts  that  a  penalty  shall  be  imposed  for  a  misdemeanour,  with  imprisonment,  in  de- 
fault of  payment,  on  conviction  by  the  mayor  or  an  alderman.  Barter  v.  Comm.  3  Penna. 
R.  253.  gf 

If  the  Company  of  Tailors  in  the  city  of  Exeter,  being  incorporated 

by  letters  patent  of  Edward  the   Fourth,  and   having  thereby  power 

given  them  to  make  by-laws,  make  a  by-law  under  a  certain  penalty,  to 

be  levied  by  distress  and  sale  of  the  offender's  goods ;  (b)  this  is  no  good 

by-law ;  for  the  forfeiture  cannot  be  levied  by  sale  of  the  offender's 

goods. 

2  Vent.  182,  adjudged  between  Clerk  and  Tucker.  (£)  So  a  by-law  cannot  be  made 
upon  pain  of  forfeiture  of  the  goods,  &c.  2  Inst.  47  ;  8  Co.  127  b  ;  2  Vent.  183  ;  1  Keb. 
733,  [though  the  corporation  be  created  by  act  of  parliament,  if  no  such  power  be  ex- 
pressly given.  Kirk  v.  Nowill,  1  Term  R.  118.]  |]  But  a  by-law  that  members  of  a 
company  shall  pay  calls  made  on  them  in  a  certain  time  after  notice,  or  otherwise  forfeit 
their  shares,  is  good,  and  equity  will  not  relieve  against  a  forfeiture  incurred  by  neglect. 
Sparks  v.  Liverpool  Water-works  Company,  13  Ves.  428.  || 

||  And  a  by-law  made  by  the  freemen  of  the  Company  of  Free  Fishers 
and  Dredgers  of  Whilstable,  prohibiting  any  freemen  from  being  en- 
gaged in  the  trade  of  sending  oysters  to  market  from  any  other  ground 
on  the  Kentish  shore  than  the  oyster  ground  of  the  company,  under  a 
penalty  of  10/.,  and  in  case  of  refusal  to  pay  the  same,  that  such  free- 
men should  thenceforth,  and  until  the  fine  was  paid,  be  excluded  from 
all  share  of  the  profits  to  be  made  thereafter  by  the  joint  trade  of  the 
company,  was  held  to  be  a  void  by-law,  there  being  no  usage  stated  to 
that  extent,  but  only  a  usage  for  the  freemen  to  make  orders  for  regu- 
lating the  company  and  fishery,  with  fines  and  penalties  for  breach  of 
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(F)  Miscellaneous  Points  relating  to  By-Laws. 

such  orders,  and  for  prohibiting  freemen  from  being  engaged  in  other 
oyster  grounds,  under  penalties  to  be  stopped  out  of  the  money  arising  by 
the  sale  of  the  stint  of  oysters  of  such  freemen.  Lord  Ellenborough,  C.  J., 
aid,  ••  A  by-law  giving  a  remedy  by  distress  for  the  recovery  of  the  penalty 
would  be  bad.  And  is  not  this  worse?  The  company  are  not  content 
with  levying  the  fine,  but  they  withhold  all  share  of  the  profits  till  the 
fine  is  paid."  Qu.  Whether  the  by-law  would  have  been  good  if  it 
had  nol  contained  these  extraordinary  means  of  compelling  payment  of 
the  penalty.  According  to  S  Term  R.  352,  it  seems  that  it  would  ;  but 
tnat  what  may  well  be  the  subject  of  contract  in  a  partnership  may  not 
-Mid  as  a  by-law  of  a  corporation,  see  17  Ves.  323. 

Aiii.  y  v.  Reeves,  '2  Maule  &  S.  53.  The  Court  of  K.  B.  refused  a  mandamus  to  the 
company  to  restore  the  plaintiff  his  office  of  freeman.  7  East,  353;  and  see  17  Ves.  315; 
1  Meriv.  107,  S.  C.|| 

It'  in  London  a  by-law  is  made,  that  if  any  freeman  takes  the  son  of 
an  alien  to  be  his  apprentice,  the  bonds  and  covenants  shall  be  void, 
this  is  no  good  by-law;  for  though  the  common-council  might  have  in- 
flicted a  fine  or  other  punishment  upon  such  master,  yet  they  cannot 
make  the  bonds  and  covenants  void. 

Moor,  411. 

|  Although  a  by-law,  in  exclusion  of  foreigners  from  the  exercise  of  a 
trade,  may  be  good  with  a  precedent  custom  to  support  it,  yet  it  is  void 
it*  the  penalty  is  made  recoverable  by  a  stranger,  not  a  member  of  the 
corporation  :  it  must  be  made  recoverable  by  the  corporation,  or  some 
person  for  their  use,  as,  in  London,  by  the  chamberlain,  else  it  would  be 
like  assigning  a  chose  in  action. 
Totterdell  v.  Glasby,  2  Wils.  266;  1  Wils.  237;  5  Co.  62  b. 

Under  a  power  by  charter  to  make  by-laws,  a  corporation  cannot 
make  a  law  requiring  their  members  to  take  an  oath  for  the  due  obser- 
vance of  their  statutes  and  ordinances,  or  to  authorize  themselves  to 
administer  an  oath.- 

Rex  v.  Dean  of  Dublin,  1  Stra.  536.] 

||  A  by-law  imposing  a  fine  on  every  master,  warden,  or  assistant  of  a 
company  who  shall  not  attend  all  courts  to  be  holden,  is  valid. 

.Master,  <*cc.  of  Tobacco  Pipe-makers'  Company  v.  Woodroffe,  7  Barn.  &  C.  838.  || 

/2(F)  Miscellaneous  Points  relating  to  By-Laws. 

A  by-law  may  be  good  in  part,  and  void  for  the  rest,  (a)     But  they 

cannot  be  made  to  act  retrospectively. (b) 

(a)  Rogers  v.  Jones,  1  Wend.  260.  (6)  Howard  v.  Corporation  of  Savannah,  Charlt. 
173. 

A  city  ordinance  requiring  the  owners  of  lots  on  a  certain  street  to  fix 
curb-stones  and  make  a  brick  footway  in  front  of  their  lots,  is  good, 
son  v.  Sweet,  1  Green,  196. 

In  the  following  cast's  the  by-laws  have  been  declared  void,  on  the 
ground  that  those  who  enacted  them  had  not  sufficient  authority. 

Bart,  r  r.  Commonwealth,  3  Penna.  R.  353;  Comm.  v.  St.  Patrick's  Society,  2  Binn. 
41-:  2G  23;  8  Pick.  'JO. 

A   by-law  against  a  manufacturing  corporation,  which  allowed  the 
stockholders  on  payment  of  thirty  per  cent  of  their  shares  to  forfeit  their 
k,  is  void  against  creditors. 

v.   Bloom,  ID  Johns.  456.  See  5  Johns.  Ch.  R.  306.  g 
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CARRIERS. 


(A)  What  Persons  cnnie  under  the  Denomination  of  Carriers. 

(B)  In  what  Cases  a  Carrier  is  chargeable  for  a  Failure  in  his  Duty. 

(C)  Of  his  Interest  in  the  Things  delivered  to  his  Charge. 

(D)  Of  the  Regulations  Carriers  are  under  by  Acts  of  Parliament,  with  respect  to  their 

Carriages,  and  the  Prices  they  are  to  take. 


(A)  What  Persons  come  under  the  Denomination  of  Carriers. 

All  persons  carrying  goods  for  hire,  as  (a)  masters  and  owners  of 
ships,  lightermen,  stage-coachmen,  &.c,  come  under  the  denomination 
of  common  carriers,  and  are  chargeable  on  the  (b)  general  custom  of  the 
realm,  for  their  faults  and  miscarriages. 

Co.  Lit.  89;  Roll.  Abr.  2,  338.  [i  The  law  looks  upon  a  common  carrier  as  an  in- 
surer against  all  but  the  excepted  perils.  Jones,  Bailm.  107.  From  his  liability  as  an 
insurer,  the  carrier  is  only  to  be  relieved  by  three  things,  namely,  the  act  of  God,  the 
public  enemies  of  the  state,  or  by  the  acts  of  the  owners  of  the  property.  Hiley  v.  Home, 
5  Bing.  R.  '217;  1  Campb.  451  ;  2  Kent's  Com.  170;  G  Johns.  160;  11  Johns.  107; 
1  Dev!  &  Bat.  273 ;  7  Yerg.  340;  2  Bailey,  157;  Peck.  270;  1  Conn.  487;  8  S.  &  R. 
533;  3  Munf.  239;  Harp.  469;  1  N.  H.  Rep.  304.  The  common  carrier  may  also  show 
that  the  goods  have  been  lost  in  consequence  of  some  internal  defect,  without  any  fault 
on  his  part.  For  example,  when  horses  are  carried  by  water,  and,  in  consequence  of  a 
storm  they  break  down  the  partitions  between  them,  and  by  kicking  each  other  some  are 
killed,  the  carrier  will  not  be  responsible.  Gabay  v.  Lloyd.  3B.&  C.  793;  Lawrence 
v.  Aberdeen,  5  B.  &  A.  107.  And  in  the  carriage  of  intelligent  beings,  as  slaves,  the 
common  carrier  is  answerable  only  for  want  of  care  and  skill.  Boyce  v.  Anderson,  2  Pet. 
S.  C.  Rep.  150;  Williams  v.  Taylor,  4  Porter,  238;  Clark  v.  M'Donald,  4  M-Cord, 
223.5/  (a)  For  this,  vide  head  of  Merchant  and  Merchandise,  and  Master  and  Servant. 
(&)  And  though  a  declaration  against  a  carrier  may  be  good  without  reciting  the  general 
custom,  yet  the  best  and  most  usual  way  is  to  bring  a  special  action  on  the  case,  and 
declare  quod  secundum  legem  et  consuetudinem  JLnglix,  <J"<\  Sid.  'Jl5;  Hard.  48-r>,  486. 
This  custom  is  not  confined  to  a  particular  place,  but  extends  to  all  the  king's  people. 
3  Mod.  227.  And  therefore,  in  truth,  it  is  the  common  law.  Hob.  18.  [And  being  so, 
it  is  at  least  unnecessary,  if  not  improper,  to  recite  it  in  the  declaration.  1  Wils.  281.] 
(I  The  declaration  on  the  custom  of  the  realm  is  the  same  in  effect  with  the  declaration  in 
assumpsit,  equally  ex  contractu;  the  custom  is  a  part  of  the  contract;  the  law  alike 
raises  in  it  the  promise  to  carry  safely  ;  and  the  action  is  alike  abateable,  if  all  the  partners 
are  not  sued.  Dale  v.  Hall,  1  Wils.  281 ;  Buddie  v.  Wilson,  (i  T.  Rep.  309.  ||  Carriers 
are  liable  in  respect  of  the  reward,  and  not  of  the  hundred's  being  answerable  over  to 
them.  Salk.  17,  pi.  9,  143  ;  Ld.  Raym.  G46;  5  Mod.  455;  Carth.  487  ;  Comyns,  100. 
[The  true  ground  of  their  liability  is,  the  public  employment  they  exercise.  2  Ld.  Raym. 
917;  12  Mod.  487.]  0 Truckmen,  teamsters,  cartmen,  and  porters  who  undertake  to 
carry  goods  for  hire  as  a  common  employment  from  one  part  of  a  city  to  another,  are 
considered  as  common  carriers.  And  so  are  lightermen,  hoymen,  bargemen,  ferrymen, 
and  canal  boatmen.  Storv,  Bailm.  §  496  ;  and  see  2  Wend.  R.  3-27,  310;  2  X.  &  M. 
88;  1  Murph.  117;  2  Bailey,  421;  2  Verm.  92;  1  M-Cord,  444;  lb.  157;  1  N.  &  M. 
19;  2  N.  b  M.  17.  But  a  person  who  receives  and  forwards  goods,  assuming  the  ex- 
pense of  transportation,  for  which  he  is  compensated  by  the  owner,  but  having  no  concern 
in  the  vessel  or  vehicle  by  which  the  goods  are  sent,  nor  any  interest  in  the  freight,  is 
not  a  common  carrier.  Roberts  v.  Turner,  12  S.  &  R.  232.  j/ 

Also,  if  a  person  who  is  no  common  carrier  takes  upon  himself  to 

carry   my  goods,  though   I    promise,    him  no  (c)    reward,  yet    if  my 
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lost  or  damaged  by  his  delimit,  I  shall  have  an  action  against 
him. 

(c)  It"  lie  be  a  common  carrier,  though  there  be  no  agreement  or  promise  of  payment 

he  shall  recover  his  hire  on  a  quantum  meruit ,■  and  therefore  liable.     Also,  a  private 

n  undertaking,  without  any  reward,  to  carry  my  goods,  shall  answer  for  his  own 

ct :  for,  by  taking  the  trust,  on  himself,  he  is  obliged  to  execute  it;  but,  if  the  goods 

arc  misused  by  '.mother,  he  is  not  liable.     /'<>•  Holt,  Ch.  Just.,  in  Cogg's  and  Barnard's 

.  Sulk.  26,  pi.  12  ;  -2  Ld.  Raym.  909  ;  3  Salk.  11.     Vide  his  argument  at  large,  head 

of  Bailment,  ante.     BSee  1  Wend.  272;  6  Taunt.  577.  g/ 

But  the  master  of  a  stagecoach  who  (a)  only  carries  passengers  for 
hire,  shall  not  be  liable  for  the  goods  of  his  passengers  that  are  lost ;  and 
therefore  (b)  where  A  delivered  a  trunk  to  the  driver  or  servant,  who 
lost  it  out  of  his  possession,  it  was  holden,  that  the  master  was  not  liable 
in  an  action  upon  the  case  on  the  custom  of  the  realm;  for  though  the 
servant  received  money  for  it,  yet  that  was  but  a  gratuity;  and  the  mas- 
ter shall  not  be  chargeable  with  the  acts  of  his  servant,  otherwise  than 
as  he  acts  in  execution  of  the  authority  given  him. 

Upshare  v.  Aidee,  Comyns,  25,  pi.  16;  Skin.  625,  S.  C.  (a)  But,  if  he  carries  goods 
as  well  as  passengers  for  hire,  then  he  is  a  common  carrier,  and  shall  be  liable.  Lovett 
v.  Hobbs,  2  Show.  Rep.  128;  Middleton  v.  Fowler,  Salk.  282,  pi.  11,  S.  V.per  Holt. 
(&)  Kuled  by  Holt  on  evidence,  and  the  plaintiff  nonsuited.  Salk.  282,  pi.  11. 

[The  postmaster-general  doth  not  come  under  the  denomination  of  a 
carrier ;  he  hath  no  hire ;  enters  into  no  contract.  The  postoffice  is  a 
branch  of  revenue,  and  a  branch  of  police,  created  by  act  of  parliament. 
The  salary  annexed  to  the  office  of  postmaster  is  for  no  other  considera- 
tion than  the  trouble  of  executing  it.  He  is,  therefore,  not  liable  for 
any  constructive  negligence. 

Lane  v.  Cotton,  1  Ld.  Raym.  646;  Carth.  487;  12  Mod.  482;  Whitfield  v.  Ld.  Le 
Uespencer,  Cowp.  754  ;  &  ltnnlap  v.  Monroe,  7  Cranch,  242,  269  ;g/  see  Law  of  Bail- 
ments, 109,  110;]^Story  on  Bailm.  §  461. g/ 

(B)  In  what  Cases  Carrier  chargeable  for  a  Failure  in  his  Duty. 

If  a  man  delivers  goods  to  a  (c)  common  carrier,  to  carry  them  to  a 
certain  place ;  if  he  (d)  loses  them,  an  action  upon  the  case  lies  against 
him ;  for,  by  the  common  custom  of  the  realm,  he  ought  to  carry  them 
ly. 
Roll.  Abr.  2;  Hob.  17;  Cro.  Ja.  262.  (c) Though  no  common  carrier,  yet,  if  he 
takes  hire,  he  may  be  charged  upon  his  special  assumpsit.  Cro.  Ja.  262;  Sid.  245; 
Keb.  852.  (d)  So,  if  damaged  ;  and  the  declaration  shall  be  good,  though  not  particu- 
larly alleged  how  they  were  so.  Palm.  523  ;  Heme's  Plead.  76,  77. 

Also,  if  a  (V)  common  carrier,  who  is  offered  his  hire,  and  who  hath  (g) 
convenience,  refuses  to  carry  goods,  he  is  liable  to  an  action  in  the  same 
manner  as  an  innkeeper  who  refuseth  to  entertain  a  guest,  or  a  smith 
who  refuseth  to  shoe  a  horse. 

2  Show.  Rep.  327.     /2  Conductors  of  steamboats  are  bound  to  receive  on  board  all 

persons  to  whose  characters  and  habits  there  is  no  reasonable  objection:  they  have  a 

right  to  exclude  all  persons  of  bad  character,  those  who  design  to  disturb  the  patronage 

oi  thi  and  such  us  refuse  to  obey  reasonable  regulations.     Jencks  v.  Coleman, 

Sunm.  R.  221.  -      (e)  That  an  action  will  lie  against  a  common  ferryman,  who  refuses  to 

carry  passi  ngers,  Hard.  163,  sed  arguendo.     Vide  Rob.  Ent.  103,  a  special  declaration 

nsl  a  letter-carrier,  for  the  non-delivery  of  a  letter  delivered  out  to  him  at  the  general 

'fnce.      (tr)  But,  if  the  porter  puts  up  the  box  of  a  passenger  behind  a  stagecoach, 

and  the  master,  as  soon  as  he  knows  of  it,  says  that  he  is  already  full,  and  refuses  to 

•le  charge  of  it,  the  master  shall  not  be  liable;  ruled  upon  evidence.  2  Show.  Rep. 

L28.      I'  r  this  is  the  same  case  with  a  host  who  refuses  his  guest,  his  house  being  full, 

and  yet  the  party  says  he  will  shift,  &c,  if  he  be  robbed,  the  host  is  discharged;  foi 

which,  vide  head  of  Inns  and  Innkeepers. 
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If  a  man  delivers  goods  to  a  common  (a)  hoyman,  who  is  a  common 
carrier  of  goods,  to  cany  them  to  a  certain  place,  and  pays  him  accord- 
ing to  tiie  custom  for  the  carriage  of  them,  and  after  for  default  of  good 
keeping  they  are  lost;  an  action  upon  the  case  lies  against  the  hoyman; 
for  by  the  common  custom  of  the  realm  he  ought  to  have  kept  and  car- 
ried them  safely. 

Cro.  Ja.  330;  Hob.  17,  S.  C,  adjudged,  (a)  When  goods  of  value  are  put  into  a 
lighter  to  be  conveyed  from  the  ship  to  the  quay,  it  is  usual  for  the  master  to  send  a 
competent  number  of  his  men  to  look  to  the  merchandise,  so  that  if  any  of  the  goods 
are  lost  or  embezzled,  the  master  is  answerable,  and  not  the  wharfinger;  but,  if  such 
goods  are  sent  aboard  a  ship,  the  wharfinger,  at  his  peril,  must  take  care  to  preserve 
them.  Molloy,  212.  Said  to  be  ruled  at  Guildhall,  per  Holt,  Ch.  Just.  So,  if  he  does 
not  pay  him,  or  make  any  agreement;  for  the  carrier  may  have  his  quantum  meruit. 
Cro.  Jac.  263  ;  Sid.  36  ;  Bro.  Action  on  the  Case,  78  ;  2  Show.  81,  129. 

If  a  man  delivers  goods  to  such  common  hoyman,  to  carry  to  a  place, 

and  after  delivers  them  (being  of  good  value)  to  another  to  keep  safely 

in  the  boat,  and  does  not  discharge  the  hoyman,  and  after,  they  are  lost 

through  negligence,  an  action  on  the  case  lies  against  him. 

Roll.  Abr.  2;  Hob.  17;  Cro.  Ja.  330,  S.  C.  ySA  agreed  writh  B,  a  common  carrier, 
for  the  carriage  of  goods,  and  B,  without  any  direction  from  A,  agreed  for  the  carriage 
with  C,  who,  without  the  knowledge  or  direction  of  A,  agreed  with  D,  another  carrier, 
who  did  not  deliver  the  goods ;  it  was  held  that  A  might  maintain  an  action  against  D, 
and  that  by  bringing  such  action  he  affirmed  the  contract  made  with  him  by  C,  and  that 
he  could  not  afterwards  recover  from  B.     Saunderson  v.  Lamberton,  6  Binn.  129.  # 

If  A  delivers  goods  at  York  to  B,  (who  is  a  water  carrier  between 
Hull  and  London,)  to  carry  them  from  Hull  to  London;  though  the 
agreement  is  to  carry  the  goods  from  Hull  to  London,  and  no  mention 
is  made  of  the  carriage  to  Hull,  yet  if  the  goods  are  lost,  B  shall  an- 
swer for  them ;  for  upon  his  general  receipt  of  them  at  York,  he  is 
liable. 

Sid.  36. 

[But  if  A  delivers  goods  to  B,  (who  is  a  common  carrier  between  C 
and  D,)  to  be  carried  from  C  to  D,  and  then  forwarded  to  E,  and  B 
carries  them  to  D,  and  there  puts  them  in  his  warehouse,  in  which  they 
are  destroyed  by  an  accidental  fire,  before  he  hath  an  opportunity  ot 
forwarding  them,  B  shall  not  be  liable. 

Gartside  v.  The  Proprietors  of  the  Trent  Navigation,  4  T.  Rep.  581. 

If  A  delivers  goods  to  B  to  be  carried  from  C  to  D,  and  B  charges 
and  receives  cartage  of  them  to  the  consignee's  house  at  D  from  a  ware- 
house there  where  they  are  usually  unloaded,  but  which  doth  not  belong 
to  him;  B  must  answer  for  the  goods  if  destroyed  in  the  warehouse  by 
an  accidental  fire.  Nor  will  it  vary  the  case  at  all,  that  he  allows  all 
the  profits  of  the  cartage  to  another  person,  and  that  that  circumstance 
is  known  to  the  consignee. 

Hyde  v.  Trent  and  Mersey  Navigation  Company,  5  T.  Rep.  389.] 

If  a  merchant  lades  goods  aboard  a  ship,  to  be  transported  at  a  rea- 
sonable reward  of  freight  to  be  paid  to  the  owners,  and  in  the  night- 
time, while  the  ship  rides  in  the  river  Thames,  notwithstanding  a  com- 
petent number  of  men  are  left  aboard  for  the  guard  of  the  ship  and 
goods,  several  persons,  under  the  pretence  of  pressing  seamen,  seize  on 
the  men  aboard,  and  take  away  the  goods;  an  action  will  lie  against 
the  master;  for,  in  effect,  he  is  paid  by  the  merchant;  for  the  merchant 
pays  the  owners,  and  the  owners  pay  the  master;  so  that  the  money  of 
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the  merchant  is  but  handed  over  by  them  to  the  master.  Adjudged  and 
said,  that  though  by  the  admiralty  law,  the  master  is  not  chargeable 
pro  damno  fa t 'a I 'i ',  as  ii:  the  case  ot  pirates,  storm,  &c,  where  there  is 
no  negligence  in  him;  yet,  because  the  ship  was  infra  corpus  comita- 
lus,  (a)  this  case  must  not  be  measured  by  the  rules  of  that  law. 

Vent.  190,  233;  Mors  and  Sluce,  adjudged  upon  a  special  verdict,  per  iotam  curiam. 
Raym.220,  S.  C. ;  3  K.h.  72.  112.  135,  S. C.;  Mod.  85,  S.  C.  ill  reported;  2  Lev.  69, 
S.  (  . ;  -  l.d.  Ravin.  918,  anil  Lev.  259,  S.  C,  cited,  and  Holt,  Ch.  Just.,  said,  the  mas- 
ter is  chargeable  in  respect  of  his  wages,  and  the  proprietors  in  respect  of  the  freight. 
Molloy,  lik.  0.  r.  2,  §  2,  S.  ('.  For  lie  must  see  all  things  forthcoming  which  are  de- 
livered to  him,  let  what  will  happen;  the  act  of  God,  or  an  enemy,  perils  and  dangers 
of  the  sea  only  excepted  ;  but  for  fire,  thieves,  &c,  he  must  answer.  [And  the  act  of 
God,  in  this  case,  means  such  act  as  could  not  happen  by  the  intervention  of  man,  as 
lightning  and  tempests.  Inevitable  accident,  happening  by  any  human  means;  irre- 
sistible  force,  il  nol  occasioned  by  the  king's  enemies,  will  not  excuse;  for  the  carrier 
is  in  the  nature  of  an  insurer.  Therefore,  where  a  fire,  not  occasioned  by  lightning, 
began  at  another  booth  in  a  fair  than  that  wherein  the  goods  were  placed,  and  after- 
wards spread  thither,  and  consumed  the  goods,  the  carrier  was  holden  liable,  though 
actual  negligence  was  expressly  negatived  by  the  jury.  Forward  v.  Pittard,  1  T.  Rep. 
27.  So,  it  was  holden  to  be  no  excuse,  that  the  ship  was  tight  when  the  goods  were 
placed  "ii  board,  but  that  a  rat,  by  gnawing  out  the  oakum,  had  made  a  small  hole, 
through  which  the  water  had  gushed.  Dale  v.  Hall,  1  Wils.  281;  04  Campb.  203; 
I  Binn.  U.  592  ;  but  see  6  Cowen,  266;  and  3  Kent,  Com.  248,  n.  (c).g/  But,  where  a 
hoy,  in  good  condition,  shooting  a  bridge,  at  a  proper  time,  was  driven  against  a  pier  by 
c  sudden  breeze,  and  overset  by  the  violence  of  the  shock,  the  hoyman  was  holden  not 
tn  be  answerable,  the  accident  being  occasioned  by  the  act  of  God.  Amies  v.  Stephens, 
1  Str.  128.  &  The  act  of  God.  or  inevitable  accident,  which  constitutes  a  legal  excuse  to 
the  carrier,  must  be  the  immediate,  not  the  remote  cause  of  the  loss,  and  such  as  cannot  be 
prevented  or  controlled  by  human  prudence  or  power.  Jones  v.  Pitcher,  3  Stew.  &  Port. 
135  :  1  Stew.  &  Port.  382. 9j  With  respect  to  water  carriage,  it  is  enacted  by  stat.  7  G. 
2,  r.  15,  "That  no  owner  of  any  ship  or  vessel  shall  be  liable  to  make  good  any  loss  or 
damage  by  reason  of  any  embezzlement,  secreting,  or  making  away  with  by  the  master, 
or  mariners,  or  any  of  them,  of  any  goods  or  merchandise  put  on  board,  beyond  the 
value  of  the  ship  and  freight."  If  one  of  the  mariners  be  accessary  to  a  robbery  by 
giving  intelligence,  the  owner  is  within  the  protection  of  this  act,  and  answerable  no 
farther  than  to  the  extent  of  the  value  of  the  ship  and  freight.  Sutton  v.  Mitchell, 
1  T.  Rep.  Is.]  ((/)  In  an  action  against  a  common  hoyman  from  Walton  to  London, 
the  defendant  pleads,  that  the  boat  and  goods  supra  Thamesim  were  sunk  and  lost; 
absque  hoc,  that  they  were  \ost  pro  defectu  bonse  custodise,  and  issue  thereupon  joined. 

Il  A  and  several  others  take  their  passage  in  a  ferryboat,  and  being 

upon  the  water  a  tempest  arises,  so  that  they  are  in  much  danger  of 

being  drowned  ;  upon  which,  to  preserve  their  lives,  several  of  the  goods 

are  cast  overboard,  among  which,  a  pack  of  goods  of  A's,  of  great  value, 

is  thrown  over  ;  (b)  A  shall  have  no  (c)  action  against  the  bargeman. 

2  Bulst.  280.  The  case  of  Gravesend  Barge,  cited  by  Lord  Coke  as  adjudged  in  his 
nine  in  C.  B.  1  Ro.  Rep.  79,  S.  C.  (/>)  But  when,  and  how,  by  the  marine  law,  he 
shall  have  average,  &c,  vide  Molloy,  bk.  2,  c.  6,  §  13,  and  the  head  of  Merchants  and 
Merchandise,  (c)  So,  if  any  passenger,  ex  necessitate,  for  the  safeguard  of  his  life, 
throws  it  overboard,  no  action  lies  against  the  bargeman.  12  Co.  62.  But  it  seems 
settled,  notwithstanding  these  cases,  that  a  ferryman  who  carries  goods  for  hire,  shall 
answer  for  the  goods,  though  robbed  of  them,  or  though  he  throws  them  overboard  to 
the  lives  of  the  men  in  the  boat,  because  for  his  hire  he  runs  the  venture  of  the 
voyage.  Vide  Allen,  93  ;  Law  of  Bailments,  108.  0  Ferrymen  are  lialdc  as  common 
carriers.  1  M'Cord,  444;  Ibid.  157.;  1  N.  &  M.  19;  2  N.  &  M.  17.  The  mode  in 
which  the  property  is  to  be  received  into  the  boat  is  to  be  directed  by  the  ferryman,  and 
be  is  responsible,  if,  in  obeying  his  instructions,  the  property  is  lost.  1  M'Cord,  157. 
The  owner  of  a  ferry  is  not  liable,  when  it  is  let  to  a  tenant  who  acts  independently  of 
him.     Ibil.; 

It  is  clearly  resolved,  that  if  a  carrier  be  robbed  he  shall  answer  the 
value  of  the  goods;  for  he  hath  his  hire,  which  implies  an  undertaking 
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for  the  safe  custody  and  delivery  of  them,  which  charges  him  at  all 
events.  And  this  political  institution  was  introduced,  the  better  to  se- 
cure people  in  their  dealings,  and  to  prevent  carriers,  who  are  often 
intrusted  with  things  of  the  greatest  value,  from  confederating  with 
robbers,  &c. 

Co.  Lit.  89 ;  4  Co.  84 ;  Owen,  57  ;  2  Ld.  Raym.  918.  /Sin  Louisiana,  common  car- 
riers are  not  responsible  for  what  is  stolen  by  force  of  arms  or  with  exterior  breaking 
open  of  doors,  or  by  any  extraordinary  violence.     Civil  Code  of  Louis,  art.  2939.  g/ 

So,  if  A  delivers  a  box  to  a  carrier  to  carry,  and  he  asks  what  is  in  it, 
and  A  tells  him  a  book  and  tobacco,  and  in  truth  there  is  100/.  besides, 
yet,  if  the  carrier  is  robbed,  he  shall  answer  for  the  money ;  for  A  was 
not  bound  to  tell  him  all  the  particulars  in  the  box,  and  it  was  the  busi- 
ness of  the  carrier  to  make  a  special  acceptance,  (a)  Ruled  by  Roll  at 
nisiprius  at  Guildhall ;  but  in  regard  of  the  intended  cheat  to  the  car- 
rier, he  told  the  jury,  they  might  consider  of  it  in  damages;  but  yet  the 
jury  gave  the  plaintiff  97/.  damages,  abating  3/.  only  for  carriage  ;  quod  . 
durum  ridebatur  circumstantibus.  ||  Now  I  own,  (/»)  said  Lord 
Mansfield,  that  I  should  have  thought  this  a  fraud,  and  I  should  have 
■ed  in  opinion  with  the  circumstantibus;  which  seems  to  have 
been  also  the  opinion  of  the  reporter.|| 

Allen,  93,  Kenrig  and  Eccleston.  ,5  The  master  of  a  vessel  received  a  box  marked 
"Glass,  with  care,  this  side  up."  The  box  contained  a  bottle  rilled  with  oil  of  cloves. 
The  oil  was  lost  by  a  disregard  of  the  directions,  and  the  master  of  the  vessel  was  held 
responsible.  Hastings  v.  Pepper,  11  Pick.  (1.-;  (a)  The  practice  of  making  special 
acceptances,  though  contrary  to  the  policy  of  the  common  law,  liable  to  abuse,  and  pro- 
ductive of  inconvenience,  would  seem  to  have  obtained  too  long  and  too  generally  to  be 
now  questioned.  The  courts  of  justice  have  repeatedly  allowed  it;  the  legislature  it- 
self hath  sanctioned  it  by  considering  the  carrier  as  competent  to  limit  his  responsibility 
in  all  cases  by  special  contract,  and  therefore  refusing  to  pass  an  act  to  narrow  it  in 
certain  cases ;  and  the  books  afford  not  one  case  in  which  the  right  to  make  such  ac- 
ceptances hath  ever  been  denied  by  express  decision.  5  East,  513  ;  G  T.  Rep.  17 ; 
w.  tc  Maule,  1.     ||(6)  4  Burr.  23(11. 

But,  if  A,  being  a  common  carrier,  receives  by  his  book-keeper  from 
the  servant  of  B  two  bags  of  money  sealed  up,  containing,  as  was  told 
him,  200/.,  and  the  book-keeper  gives  a  receipt  for  his  master  to  this 
effect :  Received  of,  &c,  two  bags  of  money  sealed  up,  said  to  contain 

200/.,  which  I  promise  to  deliver  on  such  a  day  at  Exeter,  unto , 

he  to  pay  10.?.  per  cent. /or  carriage  and  risk  ;  though  the  bags  contain 
450/.,  and  the  carrier  is  robbed,  he  shall  be  answerable  only  for  200/., 
for  this  is  a  particular  undertaking;  and  as  it  is  by  reason  of  the  reward 
that  the  carrier  is  liable,  if  the  plaintiff  endeavours  to  defraud  him  of  it, 
it  is  but  reasonable  he  should  be  barred  of  that  remedy  which  is  founded 
only  on  the  reward. 

Carth.  485.  Sir  Joseph  Tyle  and  Morice.  And  the  like  point  said  to  have  been  so 
ruled  between  others  and  the  same  plaintiff,  i  Whenever  the  owner  represents  the  con- 
tents of  a  package  to  be  of  a  particular  value,  he  cannot  recover  from  the  carrier  beyond 
that  amount  in  case  of  loss.  Batson  v.  Donovan,  4  B.  &  A.  21  ;  Riley  v.  Home,  5  Bing. 
217  ;  Tyle  v.  Morrice,  Carth.  485.  And  when  there  is  fraud  or  unfair  concealment,  the 
carrier  will  not  be  responsible.  For  example,  when  notes  to  the  amount  of  100/.  were 
packed  in  an  old  nail-bag,  and  it  was  stuffed  with  bay  to  give  it  a  mean  appearance, 
and  delivered  to  the  carrier  in  this  state,  and  the  notes  were  stolen,  though  the  bag 
arrived  safe;  it  was  held  that  this  was  such  cone  and  fraud  upon  the  carrier  as 

to  discharge  him  from  all  responsibility  for  the  loss.    Gibbon  v.  Paynton,  1  Burr.  2298.  ^ 

||  If  a  box  is  delivered  generally  to  a  carrier,  and  he  accepts  it,  he  is 
answerable,  though  the  party  did  not  tell  him  there  was  'Tjoney  in  ir. 
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But,  if  the  carrier  asks,  and  the  other  says,  no  ;  or,  if  he  accepts  it  con- 
ditionally, provided  there  is  no  money  in  it;  in  either  of  these  cases  the 
carrier  is  not  liable.     Per  King,  C.  J. 

Tichbourne  v.  White,  1  Str.  1  15  ;  $  Gibbons  v.  Paynton,  4  Burr.  2298;  Aleyn.  R.  93; 
Morse  v.  Slue,  1  Vent.  2:58;  Riley  v.  Home,  5  Bing.  217;  Batson  v.  Donovan,  4  B. 
<v  A.  21.fi 

Where  money  was  sent  in  an  old  nail-bag,  and  under  concealment 
of  its  being  money,  and  the  carrier  had  given  public  notice  that  he 
would  not  be  answerable  for  money  unless  entered  as  such,  and  also 
that  a  greater  rate  of  carriage  would  be  demanded,  (of  which  it  was 
evident  that  the  party  sending  it  was  apprized ;)  the  carrier  was  holden 
nol  to  be  liable  for  the  loss,  by  reason  of  the  fraud. 

Gibbon  v.  Paynton,  4  Burr.  2298. 

It  has  appeared  above  that  as  long  as  the  goods  are  in  possession  of 
the  carrier,  as  carrier  he  is  answerable  for  their  destruction  by  an  acci- 
dental fire ;  but  when  his  custody  as  carrier  has  ceased,  he  will  not  be 
responsible  for  the  consequences  of  such  fire.  Thus  where  certain  par- 
ties in  partnership  agreed  to  carry  goods  from  London  to  Frome,  where 
the  goods  were  deposited  in  a  warehouse  belonging  to  the  partnership, 
where  one  of  the  partners  resided,  (no  charge  being  made  for  warehouse 
room,)  till  it  should  be  convenient  to  the  consignees  to  receive  them,  and 
while  in  the  warehouse  they  were  destroyed  by  fire,  it  was  held  that  the 
partners  were  not  liable  to  the  owners  for  the  value  of  the  goods,  since 
they  held  them  as  warehousemen  and  not  as  carriers  at  the  time  of  the 
fire ;  and  one  of  the  partners  having  paid  the  value  to  the  owners,  it 
was  consequently  held  a  payment  in  his  own  wrong,  and  that  he  could 
not  recover  it  from  his  copartners. 

In  re  Webb  and  others,  8  Taunt.  443 ;  2  Moo.  500. 

In  cases  of  gross  negligence  on  the  part  of  the  carrier,  he  is  answera- 
ble for  the  loss  of  goods  notwithstanding  the  notice  limiting  his  liability, 
and  though  the  goods  are  above  the  value  expressed  in  the  notice  and 
are  not  specially  insured. 

Birkett  v.  Willan,  2  Barn.  &  A.  356. 

And  whether  the  defendant  has  been  guilty  of  gross  negligence  or 
not  is  a  question  for  the  jury ;  and  gross  negligence  may  be  shown  on 
the  common  declaration  in  assumpsit  for  not  safely  and  securely  car- 
rying. 

Bodenham  v.  Bennett,  4  Price,  31 ;  Smith  v.  Home,  8  Taunt.  144. 

And  leaving  a  coach  in  a  wide  street  in  the  middle  of  the  night,  with 
a  porter  directed  to  watch  it,  during  which  time  the  parcel  was  stolen, 
has  been  held  to  be  gross  negligence. 

Batson  v.  Donovan,  4  Barn.  &  Aid.  21  ;  and  see  Brook  v.  Pickwick,  4  Bing.  218 

So  also  the  sending  the  parcel  out  in  a  cart  for  delivery  with  only  one 
person  ;  so  also  the  delivering  the  parcel  at  the  office  to  a  person  calling 
in  the  name  of  Parker,  stating  no  residence,  when  the  parcel  was 
directed  J.  Parker,  High  Street,  Oxford. 

^-inith  v.  Home,  supra;  Duff  v.  Budd,  3  Bro.  &  Bing.  177;  6  Moo.  469;  and  see 
Stephenson  v.  Hart,  4  Bing.  476;  Bradley  v.  VVaterhouse,  1  Moo.  &  Malk.  154. 

So  also  if  the  parcel  is  sent  by  a  different  coach  from  that  for  which 
it  is  booked,  the  notice  is  no  protection  to  the  carrier  in  case  of  loss, 
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for  the  carrier  has  wrongfully  divested  himself  of  the  character  of  car- 
rier which  he  undertook. 

Gamett  v.  Willan,  5  Barn.  &  A.  53 ;  Sleat  v.  Fagg,  5  Barn.  &  A.  342. 

In  order  to  fix  the  owner  of  goods  with  knowledge  of  the  carrier's 
notice,  it  is  not  enough  to  prove  that  he  took  in  for  three  years  a  paper 
in  which  the  notice  was  advertised  once  a  week. 

Rowley  v.  Home,  3  Bing.  2. 

And  a  notice  that  the  proprietor  of  the  coach  office  where  the  parcel 
is  booked  will  not  be  responsible,  &c,  will  not  avail  the  proprietor  of  a 
coach  carrying  the  parcel  from  the  office,  unless  it  be  shown  that  he  is 
connected  with  the  office. 

Macklin  v.  Waterhouse,  5  Bing.  212. 

It  seems  that  where  carriers  run  a  coach  from  A  to  B  and  back,  notice 
to  limit  their  responsibility  on  the  carriage  of  parcels  from  A  to  B  will 
extend  to  the  journey  back  from  B  to  A. 

Riley  v.  Home,  5  Bing.  217. 

If  the  principals  have  knowledge  of  the  notice,  it  is  sufficient,  though 
their  agent  who  sends  and  books  the  parcel  may  not  know  of  it,  for  they 
should  inform  him  of  it,  and  order  him  not  to  send  parcels  by  that  coach. 

Mayhew  v.  Eames,  3  Barn.  &  Cres.  601. 

The  want  of  notice  to  the  carrier,  of  the  goods  being  above  the  value 
specified  in  their  notice,  is  not  waived  by  the  carrier  having  before  paid 
losses  to  the  plaintiff,  without  inquiring  into  the  particulars  of  the 
damage. 

Evans  v.  Soule,  2  Maule  &  S.  1  ;  and  see  1  Maule  &  S.  255. 

The  carrier  may  insist  on  his  notice  in  defence,  though  his  book- 
keeper was  conscious  or  had  reason  to  infer  that  the  value  of  the  goods 
exceeded  the  sum  specified  in  the  notice. 

Levi  v.  Waterhouse,  1  Price,  280;  and  see  Marsh  v.  Home,  5  Bam.  &  C.  322. 

When  an  order  is  given,  previous  to  the  delivery  of  goods,  to  a  car- 
rier or  other  bailee,  to  deal  with  them  in  a  certain  manner  when  he 
receives  them,  to  which  he  assents,  and  the  goods  are  then  delivered  to 
him,  a  duty  arises  on  his  part  to  deal  with  them  accordingly,  and  a  pro- 
mise is  implied  to  perform  that  duty;  so  that  the  plaintiff  may  declare 
either  on  the  express  promise  contained  in  the  defendant's  assent  to  the 
terms  of  the  order  given  to  him,  or  on  the  implied  promise  resulting 
from  the  acceptance  of  the  goods  on  certain  specified  terms. 

Streeto  v.  Horlock,  1  Bine  R.  34. 

In  an  action  on  the  case  for  misfeasance  in  carelessly  and  unskilful] v 
driving  a  coach,  whereby  it  was  overset  and  the  plaintiff  hurt,  a  verdict 
and  judgment  against  some  of  the  defendants  and  in  favour  of  others 
are  good. 

Bretherton  v.  Wood,  6  Moo.  141  ;  3  Bro.  &  B.  24. 

Where  the  declaration  stated  that  the  defendants,  for  certain  hire  and 
reward,  undertook  to  carry  goods  from  London  and  deliver  them  safely 
at  Dover,  and  the  contract  proved  was  to  carry  and  deliver  safely,  (fire 
and  robbery  excepted,)  the  variance  was  held  fatal. 

Latham  v.  Huttley,  2  Barn.  &  Cres.  20. 

Where  A,  the  keeper  of  a  coach  office  and  a  part  owner  in  seveial 
roaches,  made  a  special  contract  with  B  for  the  carriage  of  parcels  which 
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(B)  In  what  Cases  Carrier  chargeable  for  Failure,  &c. 

he  was  in  the  habit  of  sending  from  that  office  to  various  places,  it  was 
held  that   this  bound  the  owners  of  all  the  coaches  in  which  B  was  a 
part    owner,  and  as  well  those  who  became  partners  after  the  making 
of  the  contract  as  those  who  were  so  before. 
Helsbj  v.  Mears,  5  Dam.  &  C.  504. 

Where  the  plaintiff,  on  setting  off  from  Stockton  to  London  by 
defendant's  coach,  received  from  A  B  a  parcel  of  value,  with  a  request 
to  book  it  for  London  at  the  defendant's  office,  and  the  plaintiff,  instead 
of  doing  so,  put  it  into  his  hag.  intending  to  take  it  with  him,  and  the  bag 
was  lust  by  the  defendant  on  the  journey,  it  was  held  that  the  plaintiff 
could  not  recover  damages  in  respect  of  the  parcel. 

.Mil  is  v.  Cattle.  6  Bing.  743. 

Where  a  carrier  had  given  notice  that  he  would  not  be  answerable  for 
certain  valuable  articles,  if  lost,  of  more  than  the  value  of  a  specified  sum, 
unless  entered  and  paid  for  as  such;  and  articles  of  that  description  were 
delivered  to  him  by  a  person  wdio  knew  the  conditions,  but  concealed  the 
value,  paying  no  more  than  the  ordinary  price  of  carriage  and  booking; 
on  a  loss,  it  was  holden  that  the  carrier  was  neither  liable  to  the  extent 
of  the  sum  specified,  nor  to  return  the  price  actually  paid  for  the  car- 
riage or  booking. 

;  \  \ .  Willan,  1  H.  Bl.  298.  So,  Izett  v.  Mountain,  4  East,  371,  and  Nicholson 
v.  Willan,  5  East,  507,  upon  the  like  notices  the  carrier  holden  to  be  entirely  dis- 
charged. Clarke  v.  Hutehins,  14  East,  475,  S.  P.  But,  where  the  notice  is,  that  no 
more  than  a  given  sum  shall  be  accounted  for,  unless  the  goods  are  entered  and  paid  for 
rdingly,  such  a  provision  does  not,  like  that  in  the  former  notice,  amount  to  a 
qualification  of  the  contract  itself,  but  only  to  a  limitation  of  the  damages.  |3  An  ad- 
vertisement by  the  proprietors  of  stagecoaches,  stating  the  route  and  fare,  and  con- 
taining  a  clause,  "  all  baggage  at  the  risk  of  the  owners,"  will  protect  them  only  as 
to  the  baggage  of  passengers;  it  applies  to  nothing  else.  Dwight  v.  Brewster,  1 
Pick.  53.  A  notice  must  be  brought  home  to  the  party  to  be  affected  by  it,  or  to 
those  who  represent  him.  Bean  v.  Green,  3  Fairf.  422. jf  Assumpsit  therefore  may 
be  maintained  in  this  case  in  the  common  form  of  declaring  for  the  loss  of  goods 
which  were  above  the  given  sum,  and  not  paid  for  accordingly,  and  the  plaintiff  shall 
recover  to  that  amount.  Clarke  v.  Gray,  6  East,  564.  Whence  it  would  follow, 
(though  the  contrary  hath  been  adjudged,  Yate  v.  Willan,  2  East,  128,)  that  if  the 
defendant  pay  money  into  court,  (as  he  may  do  in  a  case  of  this  sort  to  protect  him- 
self {'rim  costs.  Hutton  v.  Bolton,  1  II.  Bl.  299,)  upon  a  count  so  stating  the  contract, 
he  does  not  thereby  estop  himself  from  taking  the  benefit  of  the  restrictive  provision; 
for  though  the  payment  is  an  admission  of  the  contract  stated,  yet  that  contract  is 
quite  consistent  with  the  contract  having  such  a  provision;  and  the  reason  why  the 
plaintiff  need  not  state  the  provision  in  the  declaration  is,  that  it  goes  in  reduction  of 
damages,  and  is  therefore'  matter  proper  to  be  given  in  evidence  to  the  jury,  and  not 
necessary  to  he  shown  to  the  court  in  the  first  instance  upon  the  record. 

But  where  a  water  carrier  had  given  notice  that  he  would  not  be 
answerable  for  losses  in  any  case,  except  where  occasioned  by  the  want 
of  care  in  the  master,  nor  even  in  that  case  beyond  101.  per  cent. ,  unless 
extra  freight  were  paid;  it  was  holden  that  he  was  nevertheless  respon- 
sible for  the  whole  loss  of  goods  which  the  master  had  carried  beyond 
the  place  to  which  they  were  consigned. 

Ellis  v.  Turner.  8  T.  Rep.  531.  j3  A  deviation  from  the  usual  course  of  navigation 
by  which  a  loss  occurs,  while  out  of  the  course,  will  make  water  carriers  responsible, 
although  caused  by  inevitable  accident.     Lawrence  v.  M'Gregor,  Wright,  193. £j 

So,  where  the  notice  was  that  the  carrier  would  not  be  answerable  for 

certain   specified  articles  or  any  other  goods  of  ivhat  nature  or  kind 

r  above  the  value  of  .",/.  if  lost,  stolen,  or  damaged,  unless  a  special 

agreement   was  made,  and  a  premium  paid,  such  value  to  be  entered 

at  the  time  of  <<>,  livery  ;  the  court  inclined  to  think  that  it  did  not  ex- 
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tend  to  goods  not  falling  within  any  of  the  specified  articles,  and  which 
from  their  bulk  and  quality,  communicated  to  the  carrier  at  the  time  of 
the  delivery,  must  be  known  to  him  to  exceed  the  value  of  51.;  but  that 
in  all  events  it  would  not  exempt  him  from  being  liable  for  damage 
arising  from  gross  negligence. 

Beck  v.  Evans,  1G  East,  -24  4  ;  Dr.  and  Student,  Dial.  ii.  93,  c,  Noy's  Max.  92.  £  A 
common  carrier  is  liable  notwithstanding  a  notice,  1.  When  the  loss  occurs  by  the  mal- 
feasance, misfeasance,  or  gross  negligence  of  himself  or  his  servants.  5  B.  &  A.  53, 
342;  Hi  East,  244;  4  Price,  31;  13  Price,  329;  3  Brod.  &  Bing.  177;  8  T.  R.  531; 
8  Taunt.  144;  5  East,  439. — 2.  When  the  notice  has  been  waived,  either  expressly, 
5  Bam.  &:  Cres.  504,  or  by  implication,  lti  East,  244;  4  Campb.  40;  4  Bin<r.  218; 
5  Barn.  &  Cr.  322;  2  M.  &  S.  1 ;  3  Campb.  527.£/ 

If  A  sends  goods  by  B,  who  says  "  I  will  warrant  they  shall  go  safe," 
B  is  liable  for  any  damage  that  may  happen  to  the  goods,  notwithstand- 
ing A  sends  his  own  servant  in  the  cart  to  look  after  them. 

Robinson  v.  Dunmore,  2  Bos.  &  Pull.  416.  The  case  of  the  East  India  Company  v. 
Pullen,  1  Str.  G9(J,  where  it  was  holden  that  the  lighterman  was  not  liable,  proceeded 
upon  its  being  the  usage  of  the  company  never  to  intrust  him  with  their  .  mt  to 

give  the  whole  charge  of  the  property  to  one  of  their  servants,  who  is  called  a  guardian. 

Where  it  appeared  that  a  box  of  silks  fully  directed  had  been  sent  to 
the  defendants'  warehouse  in  the  country,  to  be  thence  by  them  conveyed 
to  London,  where,  when  it  arrived,  the  direction  was  obliterated  :  that 
the  name  of  the  consignee  was  inserted  in  the  way-bill,  and  that  ins 
name  and  place  of  abode  appeared  in  the  directory,  which  was  found  in 
the  defendant's  possession  ;  that  the  defendants  kept  a  regular  porter  to 
carry  out  goods,  which  came  by  their  coach,  and  received  the  porterage 
of  such  goods  as  were  sent  out  by  him;  but  that  no  inquiry  had  been 
made  to  discover  the  consignee,  nor  had  any  notice  been  given  of  the 
box,  but  it  was  suffered  to  lie  in  the  warehouse  a  twelvemonth,  whereby 
the  silks  were  greatly  dama:_r''d  •.  it  was  holden,  that  the  defendants  were 
in  this  case  bound  by  their  general  course  of  trade  to  deliver  the  box. 
and  therefore  answerable  for  the  damage  sustained  by  the  detention 
of  it. 

Golden  v.  Manning,  3  Wils.  429  ;  2  Bl.  Rep.  910.  S.  ( '.  In  Owen,  57.  it  is  said  by 
Poph.  that  earners  are  bound  to  deliver  as  well  as  to  carry  ;  but  whether  bound  by  the 
general  law  to  deliver  or  not,  they  are  bound  to  give  notice  of  the  arrival  of  goods  t<>  the 
persons  to  whom  they  are  consigned.  But  now  in  London  by  the  statute  of  39  G<  o.  3. 
c.  58,  which  fixes  the  rates  of  porterage  to  be  taken  by  innkeepers,  warehouse-keepers, 
and  other  persons  to  whom  goods  are  brought  by  any  public  carriage,  they  are  obliged 
to  ill  liver  them  within  a  limited  time. 

Where  a  water  carrier  had  given  notice,  that  -he  would  not  be  an- 
swerable for  any  damage,  unless  occasioned  by  want  of  ordinary  c 
in  the  master  or  crew  of  the  vessel,  in  which  case  he  would  pay  10/.  per 
cent,  upon  such  damage,  so  as  the  whole  did  not  exceed  the  value  of  the 
vessel  and  freight;"  it  was  holden,  that  a  loss  happening  by  his  per- 
sonal default  (such  as  the  not  providing  of  a  sufficient  vessel,  which  is 
impliedly  promised  in  the  contract)  is  not  within  the  scope  of  such  notice, 
which  was  meant  to  exempt  him  from  losses  by  accident,  &c,  even  if  it 
be  competent  to  a  common  carrier  to  exempt  himself  by  a  special  accept- 
ance from  his  liability  for  any  losses  not  occasioned  by  the  act  of  God  or 
the  king's  enemies. 

Lyons  v.  Mills,  5  East,  428. 

Where  the  goods  are  of  a  specific  value,  and  the  declaration  does  not 
state  any  particular  damage  or  inconvenience  in  consequence  of  or  i; 
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pendently  on  the  loss,  the  defendant  is  allowed  to  pay  money  into  court , 
but  not  whore  the  damages  are  wholly  uncertain. 

Hutton  v.  Bolton,  1  H.  Bl.  299  ;  Fail  v.  Piekford,  2  Bos.  &  Pull.  231.  || 

((')  Of  his  Interest  in  the  Things  delivered  to  his  Charge. 

A  carrier,  who  hath  goods  delivered  to  him,  undertakes  for  his  hire 
to  deliver  them  safely,  and  he  hath  the  possession  of  them  for  no  other 
purpose  ;  yet  he  hath  such  a  special  limited  property,  that  he  may  bring 
trover  ami  conversion  against  a  stranger  that  takes  them  away,  or  he 
may  sue  the  hundred  when  robbed  of  them,  because  he  is  answerable 
over  in  damages  to  the  absolute  owner. 

Lit.  89;  4  Co.  83;  7H.  6,  60;  2Bulst,311;  Sid.438;  Mod.30;  2Saund.47; 
Yelv.  44;  Dyer,  98. 

S.>.  a  carrier  by  reason  of  his  possession,  and  this  special  kind  of  pro- 
perty, may  have  an  appeal  of  larceny  against  one  who  robs  him  of  the 
goods  committed  to  his  charge. 

2  Hawk.  P.  C.  c.  23,  §  41. 

Also,  a  carrier  by  not  delivering  the  goods,  or  by  embezzling  them, 
cannot  be  guilty  of  felony ;  but,  if  he  opens  a  pack  and  takes  out  part 
of  the  goods,  with  an  intent  to  steal  that  part,  he  is  guilty  of  felony ;  for 
a  possession  of  part  distinct  from  the  whole  was  gained  by  wrong,  and 
not  delivered  by  the  owner;  and  it  was  also  obtained  basely,  fraudu- 
lently, and  clandestinely,  in  hopes  to  prevent  it  from  being  discovered  at 
all.  or  fixed  upon  any  one  when  discovered. 

13  E.  4,  10;  S.  P.  C.  25;  Dalt.  c.  102;  Kelynge,  35;  Roll.  Abr.73;  Hawk.  P  C. 
r.  33,  §  5. 

So,  if  a  carrier,  after  he  hath  brought  the  goods  to  the  place  appointed, 
take  them  awray  again  secretly  animo  furandi,  he  is  guilty  of  felony, 
because  the  possession  which  he  received  from  the  owner  being  deter- 
mined, his  second  taking  is  in  all  respects  the  same  as  if  he  were  a  mere 
stranger. 

II.  P.  C.  62;  3  Inst.  107;  Bro.  Coron.  160;  S.  P.  C.  25;  Hawk.  P.  C.  c.  33,  §  7. 

Also,  if  a  stranger  steals  the  goods  delivered  to  a  carrier,  he  may  be 
indicted  generally,  as  having  stolen  the  carrier's  goods.  So,  by  reason 
i  <f  this  special  property,  if  the  owner,  with  an  intent  to  make  the  carrier 
answer  for  them,  fraudulently  and  secretly  takes  them  away,  he  is  guilty 
of  felony,  and  may  be  indicted  generally,  as  having  stolen  his  goods;  for 
the  injury  is  altogether  as  great,  and  the  fraud  as  base,  where  they  are 
taken  away  by  the  owner,  as  by  a  stranger. 

7  H.  6,  43;  5  H.  7,  18  b;  Bro.  Coron.  45, 160;  Cro.E1.536;  S.  P.  c.  26,  a;  3 Inst. 
310;  Mo.  pi.  981,  H.  P.  C.  67;  Kelw.  70;  1  Hawk.  P.  C.  c.  33,  §  30. 

Of  the  Regulations  Carriers  are  under  by  Acts  of  Parliament,  with  respect  to  their 
Carriages,  and  the  Prices  they  are  to  take. 

As  to  the  regulation  of  the  prices  of  carriage  of  goods,  by  the  3  W.  & 
M.  cap.  12,  §  2  1,  it  is  enacted,  "  That  the  justices  of  the  peace  of  every 
iimty,  and  other  place  within  the  realm  of  England,  or  dominion  of 
Wales,  shall  have  power  and  authority,  and  are  hereby  enjoined  and 
required  at  their  next  respective  quartet  or  general  sessions  after  Easter 
day,  yearly  to  assess  and  rate  the  prices  of  all  land-carriage  of  goods 
whatsoever,  to  be  brought  into  any  place  or  places  within  their  respec- 
imits  and  jurisdictions,  by  any  common  carrier  or  wagoner;  and 
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the  rates  and  assessments  so  made  to  certify  to  the  several  mayors,  and 
other  chief  officers  of  each  respective  market-town,  to  which  all  persons 
may  resort  for  their  information ;  and  that  no  such  common  wagoner 
or  carrier  shall  take  for  carriage^of  such  goods  and  merchandises,  above 
the  rates  and  prices  set,  upon  pain  to  forfeit  for  every  such  offence  the 
sum  of  five  pounds,  to  be  levied  by  distress  and  sale  of  his  and  their 
goods,  by  warrant  of  any  two  justices  of  the  peace  where  such  wagoner 
or  carrier  shall  reside,  in  manner  aforesaid,  to  the  use  of  the  party 
grieved."* 

[This  act  is  repealed,  as  to  highways,  by  13  G.  3,  c.  78,  84.]  See  penalty  of  taking 
more  than  the  rates,  21  G.  2,  c.  28,  §  3.  Justices  of  the  city  of  London  to  assess  the 
rates  of  carrying  goods  between  London  and  Westminster,  30  G.  2,  c.  22,  \  3. 

*  Commissioners  for  regulating  the  navigation  of  the  Thames,  to  rate  the  price  of 
water-carriage,  24  G.  2,  c.  8,  §  9. — Penalty  for  taking  above  the  price.    Ibid. 

[For  the  regulations  carriers  are  under  with  respect  to  the  weight  of 
their  loads,  and  number  of  horses,  upon  highways  and  turnpike  roads, 
see  13  Geo.  3,  c.  78,  and  c.  84,  and  21  Geo.  3,  c.  20,  and  tit.  Highivays. 

For  the  statutes  respecting  the  postoffice,  see  12  Car.  2,  c.  35;  9  Ann. 
c.  10 ;  6  Geo.  1,  c.  21,  §  51 ;  4  Geo.  2,  c.  33  ;  26  Geo.  2,  c.  13 ;  5  Geo.  3, 
c.  25  ;  7  Geo.  3,  c.  50 ;  24  Geo.  3,  c.  37  ;  41  Geo.  3,  c.  7  ;  42  Geo.  3,  c.  63. 

[A  postmaster,  it  hath  been  determined,  can  not  only  not  demand,  as 
a  duty,  any  additional  sum  to  the  legal  rate  of  postage,  for  the  delivery 
of  letters  to  the  several  persons  to  whom  they  are  directed  within  a  post- 
town  or  place,  at  their  respective  places  of  abode,  but  he  is  moreover 
bound  to  deliver  them  at  such  places. 

Barnes  v.  Foley,  and  Stock  v.  Harris,  4  Burr.  2153  ;  5  Burr.  2700  :  Rovming  v. 
Goodchild,  3  Wils.  443  ;  2  111.  Hop.  906,  S.  C. ;  Smith  v.  Powdich,  Cowp.  L82.  3 By 
the  act  of  Congress  of  July  2,  1836,  4  Sharsw.  emit,  of  Story,  L.  I'.  S.  217-">.  it  is  pro- 
vided,  §41:  "That  the  postmaster-general  shall  be  authorized,  whenever  the  same 
may  be  proper  fo?  the  accommodation  of  the  public  in  any  city,  to  employ  letter  car- 
riers for  the  delivery  of  letters  received  at  the  postoffice  in  said  city  ;  except  such  as 
the  persons  to  whom  they  are  addressed  may  have  requested,  in  writing,  addressed 
to  the  postmaster,  fco  he  retained  in  the  postoffice  :  and  for  the  receipt  of  letters  at  such 
places  in  the  said  city  as  the  postmaster-general  may  direct,  and  for  the  deposite  of 
tie-  same  in  the  postoffice ;  and  for  the  delivery  by  a  carrier  of  each  letter  received 
from  the  postoffice,  the  person  to  whom  the  same  may  be  delivered  shall  pay  not 
exceeding  two  cents  ;  and  for  the  delivery  of  each  newspaper  and  pamphlet,  one-half 
cent  :  and  for  every  letter  received  by  a  carrier  to  be  deposited  in  the  postoffice,  there 
shall  be  paid  to  him,  at  the  time  of  the  receipt,  not  exceeding  two  cents ;  all  of  which 
receipts,  by  the  carriers  in  any  city,  shall,  if  the  postmaster-general  so  direct,  be 
accounted  fur  to  the  postmaster  of  said  city,  to  constitute  a  fund  for  the  compensation 
of  the  said  carriers,  ami  he  paid  to  them  in  such  proportion^  anil  manner  as  the  post- 
master-general may  direct.  Each  of  the  said  carriers  shall  give  bond  with  sureties, 
to  be  approved  by  the  postmaster-general,  fur  the  safe  custody  and  delivery  of  letters, 
and  for  the  due  account  and  payment  of  all  moneys  received  by  him."£/ 

A  place  connected  to  London  by  a  street  of  contiguous  buildings,  prior 
to  the  act  of  9  Ann.  c.  10,  is  within  the  suburbs  of  the  city :  the  penny- 
post  office,  therefore,  is  entitled  only  to  one  penny  for  the  carriage  and 
delivery  of  a  letter  to  any  of  the  inhabitants  thereof,  viz.  the  penny  paid 
upon  putting  the  letter  into  the  office. 

Jones  v.  'Walker,  Cowp.  024.  || 

||  See  the  stat.  of  39  G.  3,  c.  58,  respecting  porterage  of  parcels  sent 
by  carriers. 

By  the  statute  7  &  8  Geo.  4,  c.  39,  the  provisions  of  the  3  W.  &  M.  c. 
12,  and  the  21  Geo.  2,  c.  28,  empowering  magistrates  to  fix  rates  of 
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carriage,  and   impose  penalties  on  persons  taking  other  rates,  are  re- 
pealed. 

By  the  3  Car.  1,  c.  1,  it  is  enacted  that  no  carrier  with  any  horse  or 
horses,  nor  wagonman  with  any  wagan  or  wagons,  nor  carman  with 
any  cart  or  carts,  nor  wainman  with  any  wain  or  wains,  nor  drovers 
with  any  cattle,  shall  by  themselves  or  any  others  travel  upon  the  Lord's 
day.  upon  pain  of  forfeiting  20s.  for  every  such  offence. 

And  by  29  <  !ar.  2,  c.  T,  §  2,  it  is  enacted  that  no  drover,  horse-courser, 
wagoner,  butcher,  higler,  their  or  any  of  their  servants,  shall  travel  or 
come  into  his  or  their  inn  or  lodging  upon  the  Lord's  day  or  any  part 
thereof,  upon  pain  thai  each  and  every  such  offender  shall  forfeit  20s. 
for  every  such  offence. 

1  has  been  decided  that  the  driver  of  a  van  between  London  and 
York  is  a  "carrier"  within  the  meaning  of  the  3  Car.  1,  c.  1,  and 
is  liable  to  the  penalties  of  that  statute  for  travelling  on  the  Lord's 
day. 

arte  Middletown,  3  Barn.  &  C.  1G4. 

But  the  proprietor  and  driver  of  a  stagecoach  is  not  a  "carrier," 
within  the  meaning  of  the  3  Car.  1,  nor  is  he,  in  driving  his  coach  on  a 
Sunday,  within  the  29  Car.  2,  c.  7,  §  1,  as  a  person  exercising  his 
worldly  labour,  business,  or  work  of  his  ordinary  calling,  on  the  Sab- 
bath. 

Sandeman  v.  Breach,  7  Barn.  &  C.  96.  || 
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of  King's  Bench  in  granting,  denying,  and  filing  it. 

(B)  To  what  Court  it  lies. 

(C)  Where  it  is  necessary,  or  the  record  may  be  removed  without  it. 

(D)  What  the  Party,  who  applies  for  it,  must  do  before  it  is  granted. 

(E)  Where  by  Acta  of  Parliament,  the  Court  of  King's  Bench  is  restrained  from 

granting  it. 

i  I'j  To  whom  it  ought  to  be  directed. 

(G)  How  far  it  is  a  Supersedeas  to  the  Court  below. 

(II)  In  what  Manner  it  is  to  bo  returned. 

(I)  Where  the  Record  shall  be  said  to  be  removed. 

(K)  <  If  the  Proceedings  of  the  Superior  or  Inferior  Court  after  the  issuing  out  of 
the  ('•  rtiorari. 


(A)  Out  of  what  Court  it  issues  ;  and  herein  of  the  discretionary  Power  of  the  Court 
of  King's  Bench  in  granting,  denying,  and  filing  it. 

A  CERTIORARI  is  an  original  writ  issuing  out  of  Chancery,  or  the 
King's  Bench,  directed  in  the  king's  name,  to  the  judges  or  officers  of  (a) 
inferior  courts,    commanding  them  to  return  the  records   of  a  cause 
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depending  before  them,  to  the  end  the  party  may  have  the  more  sure  and 
speedy  justice  before  him,  or  such  other  justices  as  he  shall  assign  to 
determine  the  cause. 

F.  X.  B.  24.1,  A.  ,3 1  II.  &  M.  240 ;  2  Caines,  182.£?  [To  remove  proceedings  of  a 
civil  nature,  it  issues  out  of  the  other  courts  at  Westminster.  2  Ld.  Raym.  836  :  1 
Salk.  148;  1  H.  Bl.  Rep.  552.]  (a)  The  Court  of  Chancery  may  issue  a  certiorari  to 
the  Kind's  Bench;  as,  if  in  an  action  of  debt  brought  in  the  Common  Pleas,  upon  a 
judgment  in  B.  R.  the  defendant  pleads  nut  tiel  record,  the  plaintiff  may  have  a  cer- 
tiorari out  of  Chancery  to  send  the  record  thither;  and  the  same  maybe  sent  after,  by 
mittimus,  into  the  Common  Pleas,  notwithstanding  the  general  rule,  that  records  inB. 
R.  shall  not  be  moved  out  of  that  court  into  any  other  court.  Cro.  Car.  297,  Semb. 
So,  if  in  an  action  of  debt  brought  in  an  inferior  court  upon  a  bond,  the  defendant 
pleads  that  the  plaintiff  had  recovered  in  B.  K.  upon  the  same  bond  :  and  the  plaintiff 
replies  nul  tiel  record,  and  thereupon  issue  is  joined  quod  habetur  tale  recordum;  the 
record  in  B.  It.  may  be  certified  into  Chancery,  and  from  thence  senl  by  mittimus  to 
the  inferior  court,  "l  Saund.  97,99;  1  Sid.  223,  329;  2  Keb.  205, 249, 278.  ,3lt  will 
not  be  Issued  to  the  inferior  court  to  remove  a  cause  into  the  superior  court  for  a  more 
impartial  trial,  or  an  allegation  that  the  inferior  court  has  no  jurisdiction  over  it. 
Fowler  v.  Lindsay.  3  Dall.  411. £/ 

The  Court  of  King's  Bench  hath  a  superintendence  over  all  courts 
of  an  inferior  criminal  jurisdiction,  and  may  by  the  plenitude  of  its 
power  (a)  award  a  certiorari  to  have  any  indictment  removed  and 
brought  before  itself;  and  where  such  certiorari  is  allowable,  ought  of 
right  to  award  it  at  the  instance  of  the  king,  because  every  indictment  is 
at  the  suit  of  the  king,  and  he  hath  a(6)  prerogative  of  suing  in  what 
court  he  pleases. 

1  Ld.  Raym.  216 ;  1  Salk.  L46  ;  2  Hawk.  P.  C.  c.  27.  \  27.  0  Certiorari  is  the  pro- 
remedy  to  correct  any  error  that  may  have  occurred  in  the  proceedings  of  the  court 
below,  where  such  proceedings  are  different  from  the  course  of  the  common  law,  whether 
the  same  be  in  civil  or  criminal  cases,  and  in  whatever  stage  of  the  proceedings  the  error 
may  have  occurred,  unless  Borne  different  process  is  given  l>\  Btatute.  Ruhlman  v.  Com- 
monwealth, 5  I  Jinn.  '27  :  Bath  Bridge,  &c.  <  '«>.  v.  Ma^nin,  S  (ireenl.  2'.<.'5 ;  Commonwealth 
v.Ellis,  11  Mass. 466;  Phillipsv.  Phillips,  3  Halst  L23  ;  Triggsv.  Boyce,4  tlayw.  100; 

Bob  v.  State,  2  Yerg.  1.73;  Macaboyv.C monwealth,  2  Virg.  (  as.  270.    In  Georgia, 

certiorari  lies  fco  remove  the  proceedings  of  three  justices  in  the  trial  of  a  person  ac- 
cused of  inveigling  a  negro.  Ex  parte  George,  Charlt.  so.  In  Maryland,  the  attor- 
ney-general may  issue  a  c&iiorari  to  the  county  court,  to  remove  the  proceedings  in 
a  case  of  murder.  State  v.  Judges,  3  Har.  &  M'H.  115.  In  New  York,  the  district- 
attorney  may  remove  a  criminal  cause  to  the  Supreme  Court  as  a  matter  of  right. 
Peopl  v.  Vermilyea, 7 Cowen,  141.  See  18  Johns. 212 ;  Colem.68;  1  Johns.  Cas.  104 ; 
tven,160;  9  Cowen,  655 ;   l8Johns.l87;  6Johns.334;  7  Cowen,  103  ;  3  Wend. 

.'!l  I.      In  Nen  -I     ■  -n  .  -in  indicit iir nt  found  at  the  oyer  and  terminer,  may  be  removed 
srtiorari  to  the  Supreme  Court,  in  banc.      State  v.  Gibbons,  1  South.  40;  Nicholls 
v. State, 2 South. 539.    See  1  Green,  L92;  1  Ealst.2;  2South.746.     In  Pennsylvania, 
indictments  ma]  ved  into  the  Supreme  Court  by  certiorari  in  the  city  and  county 

of  Philadelphia.  2  Whart.  117:  4  Binn.  428;  I  Dall.  302.  See  Addis.  L97,  note. 
Except  in  cases  prohibited  by  statute,  all  such  matters  as  can  be  brought  into  the  King's 
Bench  by  certiorari,  may  be  brought  into  the  Circuit  Court  of  Tennessee  by  this  writ. 
2  Yerg.  17-1.  See  Cooke,  I7  1.;f  [(a)  And  this  is  done,  sometimes,  to  consider  and 
determine  the  validity  of  the  indictments,  and  to  quash,  or  affirm  them,  as  there  is 
cause.  Sometime-;,  to  have  the  prisoner  or  offender  tried  either  at  the  bar,  or  by 
pi-ins.  before  the  king's  justices  of  the  courts  of  Westminster.  Sometimes,  to  examine, 
and  affirm,  or  proa  lings  and  judgments  given  by  inferior  judges.  Sometimes, 
to  plead  the  king's  pardon.  Sometimes  to  issue  process  of  outlawry  against  the  offender, 
in  those  counties  and  places  where  the  process  of  inferior  jus  mnot  reach  him, 

'1  II.  II.  P.  C.  210.  Sine  limes  too,  to  issue  writs  of  execution  upon  judgments  in 
inferior  courts,  where  the  defendant  hath  withdrawn  his  person  and  effects  from  the 
jurisdiction  of  those  courts.  See  the  19  Ceo.  3,  c.  70,  \  4.  with  respect  to  inferior 
courts;  and  33  Geo.  3,  c.  19,  with  respect  to  Wales  and  the  counties  palatine.  1  II. 
Bl.  552.     In  the  case  of  outlawry,  as  -  the  object  is  attained,  by  the  coming  in 

of  the  offender,  th urt  will  remit  the  record.     Rex  v.  Perry,  5  T.  Rep.  478.    (b)  But 
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there  is  a  distinction  between  those  cases,  in  which  the  crown  is  specially  concerned, 
and  prosecutes  by  the  attorney-general,  and  those  which  are  nominally  at  the  suit  of 
the  crown,  but,  in  reality,  are  prosecuted  by  a  private  person.  In  the  former,  the 
crown  hath  a  right  to  demand  a  certiorari;  the  court  are  bound  to  grant  it;  in  the 
latter.it  issues,  indeed,  of  course ;  but,  upon  good  cause,  a  procedendo  may  be  awarded, 
4  Burr.  2458.  But  this  distinction  was  denied  in  the  case  of  the  King  v.  The  Inhabi- 
tant- of  Bodenham,  Cowp.  78.] 

But,  though  the  court  is  to  grant  it  at  the  suit  of  the  king,  yet  it  hath 
a  discretionary  power  in  granting  or  refusing  it  at  the  suit  of  the  defend- 
ant ;  and  agreeably  hereto  it  is  laid  down  as  a  general  rule,  that  the  court 
will  never  grant  it  for  the  removal  of  an  indictment  before  justices 
of  jail-delivery,  without  some  special  cause;  as,  where  there  is  just 
reason  to  apprehend  that  the  court  below  may  be  unreasonably  preju- 
diced against  the  defendant;  or,  where  there  is  so  much  difficulty  in  the 
.  that  the  judge  below  desires  that  it  may  be  determined  in  the 
King's  Bench;  or,  where  the  king  himself  gives  special  direction  that 
the  cause  shall  be  removed;  or,  where  the  prosecution  appears  to  be  for 
a  cause  not  properly  criminal. 

12  Hawk.  P.  V.  lb.  Salk.  144,  pi.  2,  149,  pi,  15,  150,  pi.  18,  151,  pi.  20;  Keb.  4: 

i  I  .Mod.  41 :  1  Vent.  63  ;  2  Ld.  Raym.  937  ;  2  T.  Rep.  89.] 

Neither  will  the  Court  of  King's  Bench  ordinarily,  at  the  prayer  of  the 
defendant,  grant  a  certiorari  for  the  removal  of  an  indictment  of  perjury 
or  forgery,  or  other  heinous  misdemeanour :  for  such  crimes  deserve  all 
possible  discountenance,  and  the  certiorari  might  delay,  if  not  wholly 
discourage,  the  prosecution. 

Sid.  54 :  2  Hawk.  P.  C.  c.  27,  §  28.  [To  remove  an  indictment  from  Hicks's-hall 
f  .r  bigamy,  the  consent  of  the  prosecutor  must  lie  had.  Cowp.  283.  So  from  the  Old 
Bailey,  tor  forgery.  2  Str.  717,  iS77. — But  the  court  have  granted  it,  on  the  application 
for  the  defendant,  in  perjury,  from  the  Old  Bailey,  upon  affidavit  that  he  had  twice  paid 

i-  for  not  going  on  to  trial,  the  judges  being  gone  away.  2  Str.  1049.  This,  how- 
ever, is  ni  it  usual ;  and  was,  in  this  instance,  done  upon  the  extraordinary  circumstances 
of  the  case.  Oa.  temp.  Ilardw.  3G9,  370.  They  have  also  granted  it  at  the  instance 
of  the  defendant,  upon  affidavit  that  the  prosecutor's  attorney  was  under-sheriff  of  Mid- 
dlesex.  and  attended  the  grand  jury  on  finding  the  bill.  2  Str.  1068.  So,  w.  re  the 
defendant  appeared  fco  be  a  man  of  good  repute,  and  the  prosecution  on.  slight  grounds. 
I  Si  r,  549.  So,  where  it  was  proved  that  the  prosecution  was  malicious.  1  Barnard. 
K.  B.  7.  41.  So,  in  the  case  of  a  conviction  for  compounding  felony,  where  the  objec- 
tion- in  arrest  of  judgment  were  serious  and  weighty.  lb.  415.  So,  in  the  case  of  a 
nuisance  at  the  assizes,  where  a  view  was  necessary,     2  Barnard.  K.  B.  214.] 

Nor  will  the  Court  of  King's  Bench  grant  it  for  a  conviction  of 
recusancy  on  a  default  at  the  sessions,  because  by  the  statute  such  con- 
victions are  to  be  removed  into  the  Exchequer,  and  process  on  them  is 
to  go  from  thence. 

2  li  oa  k.  I'.  ( '.  c  27,  I  29  ;  Salk.  145,  pi.  5,  S,  P.;  and  that  it  was  never  done  but 
in  the  I  Hike  of  Yoik's  case.     Vide  head  of  Papist  and  Popish  Recusants. 

[Nor  will  the  Court  of  B.  R.  grant  it  to  remove  the  record  and  pro- 
ceedings out  of  a  court  leet,  in  order  to  inquire  into  the  propriety  of  an 
iment,  where  the  fine  has  been  estreated  into  the  duchy  chamber 
of  Lancaster,  and  paid. 
Rex  v.  Ritson,  2  T.  Rep.  184.] 

Also  it  is  said  to  be  it  good  objection  against  granting  a  certiorari, 
that  issue  is  joined,  and  a  venire  awarded  for  the  trial  in  the  court 
below. 

2  Hawk.  P.  C.  c.  27,  ?  30;  16  E.  4,  5. 

A  certiorari  shall  not  be  granted  to  remove  an  indictment  or  appeal 
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(A)  Out  of  what  Court  it  issues,  &e, 

after  a  conviction,  unless  for  some  special  cause ;  as,  where  the  judge 
below  is  in  doubt  what  judgment  to  give. 

Regina  v.  Potter,  Salk.  149,  pi.  15  ;  6  Mod.  17,  S,  C. ;  2  Ld.  Raym.  937,  S.  C.  ||Rex 
v.  Gwynne,  2  Burr.  749.  Where  the  defendant,  who  had  been  convicted  in  an  inferior 
jurisdiction,  removed  the  record  into  B.  R.  by  certiorari  between  verdict  and  judg- 
ment, that  he  might  make  objections  in  arrest  of  judgment,  a  procedendo  was  awarded, 
without  going  into  the  objections;  for  that  the  record  might  be  removed  after  judg- 
ment by  writ  of  error,  and  the  sufficiency  of  the  indictment  then  questioned.  And 
Lord  Kenvon  said,  that  though  there  were  instances  in  which  the  proceedings  had 
been  removed  in  this  stage,  it  was  a  practice  which  ought  to  be  discouraged,  because 
it  was  attended  with  great  expense  and  many  inconveniences.  Rex  v.  Jackson,  6  T. 
Rep.  145.  And  in  the  case  of  the  King  v.  The  Inhabitants  of  the  County  of  Oxford, 
13  East,  411,  where  a  certiorari  was  applied  for  to  remove  an  indictment  for  a  misde- 
meanour and  proceedings  thereon  at  the  assizes  between  conviction  and  judgment, 
for  the  purpose  of  moving  for  a  new  trial,  on  the  judge's  report  of  the  evidence,  upon 
the  ground  of  the  verdict  having  been  against  evidence  and  the  judge's  direction,  it 
was  refused  in  the  first  instance  ;  and  Lord  Ellenborough  disclaimed  the  power  of  the 
Court  of  B.  R.  to  enter  into  the  merits  of  verdicts,  and  grant  new  trials  in  proceed- 
ings before  inferior  jurisdictions.|| 

But,  it  hath  been  adjudged,  that  a  certiorari  for  the  removal  of  a  pre- 
sentment before  justices  in  eyre,  of  a  matter  which  is  inquirable  and 
punishable  by  the  forest  law  only,  shall  not  be  granted  before,  but  only 
after  conviction  ;  for  if  it  should  be  granted  before,  the  offence  should 
be  dispunished ;  but  it  may  be  granted  after  conviction,  in  order  to  give 
the  party  the  right  of  whose  freehold  is  concerned  in  it,  an  opportunity 
so  far  to  traverse  it. 

Sid.  290  ;  2  Keb.  81 ;  2  Hawk.  P.  C.  c.  27,  \  32. 

The  court  hath  refused  to  grant  a  certiorari  to  remove  a  recognisance 
of  appearance  before  justices  of  oyer  and  terminer,  <f*<?.,  because  the 
court  below  is  most  proper  to  judge  upon  the  whole  circumstances  of 
the  case,  which  are  equitably  to  be  considered,  whether  it  ought  to  be 
estreated  or  not. 

2  Hawk.  P.  C.  c.  27,  §33.  0  Certiorari  to  correct  proceedings  of  inferior  courts  is 
not  a  writ  ofright;  it  is  granted  at  th.-  >.-und  discretion  of  the  court,  in  order  to  do 
justice  between  the  parties.  Drowne  v.  Simpson,  2  Mass.  4  15;  Lees  v.  Childs,  17 
Mass.  352-;  Hath  Bridge,  4c.  v.  Magoun,  8  Greenl.  293  ;  Munro  v.  Baker,  6  Cowen,  39G ; 
15  Wend.  198;  2  Hill,  367  ;  Walker,  112 ;  4  Munr.  420;  11  .Mass.  417 ;  4  Pick.  25 ;  9 
Pick.  40  ;  11  Pick.  332 ;  5  Verm.  458  ;  1  Blackf.  414 ;  8  Yerg.  162,  222 ;  3  Dev.  528.0 

By  a  rule  of  the  King's  Bench,  no  order  of  commissioners  of  sewers 
is  to  be  filed  without  notice  to  the  parties  concerned ;  neither  will  the 
court  suffer  the  return  of  a  certiorari  for  such  order  to  be  filed,  without 
hearing  (a)  affidavits  of  the  facts;  whereon  if  the  matter  appear  doubt- 
ful, it  is  usutil  in  order  to  a  trial  of  feigned  issues,  and  after  such  trial, 
either  to  file  the  return,  or  supersede  the  certiorari,  and  grant  a  proce- 
dendo, and  give  (b)  costs,  &c,  as  shall  appear  to  be  most  reasonable. 

[2  Hawk.  P.  C.  c.  27,  \  34 ;  1  Salk.  145  ;  2  Keb.  157,  seems  contrary,  (a)  A  certio- 
rari to  bring  up  an  order  for  the  rem  ival  of  their  clerk  is  of  common  right,  and  not 
discretionary.     1  Str.  009.]     [b)  Vide  2  Keb.  500. 

[The  Court  of  King's  Bench  will  not  grant  a  certiorari  to  remove  a 
conviction  before  justices  of  the  peace,  where  they  see  that  the  justices 
have  drawn  the  proper  conclusion  from  presumptive  evidence. 

Rex  v.  Bass.  5  T.  Rep.  251. 

They  will  not  grant  it,  where  an  appeal  is  given,  if  the  objection  be 
not  to  the  want  of  jurisdiction,  but  to  the  merits ;  for  that  is  more  pro- 
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(A)  Out  of  what  Court  it  issues,  &c. 

perly  the  subject  of  appeal:  d  fortiori  they  will  not  grant  it,  pending 
an  (a)  appeal. 

.  Whitbread,  Dougl.  549  ;  Rex  v.  Francis,  Abbott,  lb.  553.  (a)  Rex  v.  Spar- 
2  I'.  Rep.  L69,  a.  a.  With  respect  to  appeals,  there  is  this  dictinction ;  if  one 
party  only  has  a  righl  of  appeal,  or  no  time  is  limited  for  bringing  the  appeal,  the 
certiorari  shall  be  immediately  granted  ;  for  in  the  one  ease,  the  party  having  the  right, 
niav  waive  it:  and  in  the  other,  if  the  objection  were  to  be  allowed,  the  certiorari 
might  never  issue  :  but  if  both  parties  have  a.  right  to  appeal,  and  the  time  is  fixed; 
in  that  case,  it  -hall  not  he  granted,  until  after  the  appeal  hath  been  made,  or  the 
time  for  making  it  hath  elapsed.  Rex  v.  Ilarman.  Aiulr.  343.  But,  notwithstanding 
an  appeal  depending,  if  the  order  must  be  obeyed  before  the  validity  of  it  can  be  deter- 
mine!, a  •/  will  lie.  -J  Str.  991.  Advantage  must  be  taken  of  this  rule,  in  the 
ease  of  an  order,  before  the  order  is  filed.      J   Salk.  144. 

They  \\ill  not  -rant  it.  upon  the  ground  of  public  inconvenience,  to 
remove(5)  a  poor's  rate,  or  the  assessments  (e)  of  the  land-tax,  or  pro- 
ceedings  before  commissioners  (d)  of  sewers. 

\.  tJttoxeter,   2  Sua.  'X'd  ;  Rex  v.  The  Justices  of  Shrewsbury,  lb.  975. 
Res  \.  Kin-.  2  T.  Rep.  234.     (J)  Rex  v.  Commissioners  of  Sewers  in  Yorkshire, 
■.  G09. 

The  writ  of  certiorari  is  used  for  the  purpose  of  removing  not  only 
legal,  hut  likewise  equitable  proceedings;  for  when  an  equitable  right 
i-  sui  d  for  in  an  inferior  court  of  equity,  and  by  reason  of  the  limited 
jurisdiction  of  the  court,  the  defendant  cannot  have  complete  justice,  or 
the  cause  is  without  the  .jurisdiction  of  the  inferior  court;  the  defend- 
ant (.  i  may  file  a  bill  in  Chancery  praying  this  writ  to  remove  the  cause 
into  the  Court  of  Chancery.  And  when  the  bill  is  filed,  he  must  enter 
into  ;t  bond  with  one  surety  in  the  penalty  of  100?.  to  the  Master  of  the 
Rolls  and  the  senior  Master  in  Chancery,  to  prove  the  suggestions  of  the 
hill  within  fourteen  days:  and  in  default  of  proof,  &  procedendo  may 
be  applied  for  of  course. 

-  Ch.  Rep.  109;  Pr.  If  s.  11  ;  Boh.  Priv.  Lond.  291;  Car.  Rep.  48;  1  Vern.  178; 
Eq.  A.br.  80.     (<  -  The  plaintiff  below,  it  seems,  is  not  at  liberty  to  make  this  appli- 
es    Earrison's  Ch.  Pr.  119.] 

||  Upon  an  indictment  of  a  parish  for  not  repairing  a  highway,  the  right 
to  repair  may  come  in  question  so  as  to  entitle  the  parish  to  remove  it 
by  certiorari  under  the  5  W.  &  M.  c.  11,  §  6,  though  the  parish  plead 
only  not  guilty. 

Res  v.  Taunton,  St.  Mary.  .",  Maule  &  S.  465. 

A  certiorari  was  granted,  as  of  course,  on  the  application  of  the  attor- 
teral  on  behalf  of  a  prisoner,  to  remove  an  indictment  for  mur- 
der from  the  session.,  lor  the  city  of  Rochester,  on  an  affidavit  disclosing 
circumstances  tending  to  show  that  an  impartial  trial  could  not  be  had. 

The  Kin-  v.  Thomas,  4  Maule  &  S.  442  ;  and  see  4  Term  R.  161. 

It  has  been  said,  that  a  habeas  corpus  is  the  only  means  of  removing 
ejectments  brought  in  an  inferior  court;  but  it  is  now  settled,  that  an 
ejectment  may  be  removed  by  certiorari 

Doe  v.  Driii-,  1  Barn.  &  C.  253  ;  Patterson  v.  Eades,  3  Barn.  &  C.  550. 

An  appointment  of  overseers  by  two  justices  may  be  removed  into 
ill-  Court  of  King's  Bench  by  certiorari,  without  appealing  against  it  to 
the  Quarter  Sessions. 

Standard  Hill,  I  Maule  &  S.  378. 

A  plaint  in  replevin  cannot  be  removed  from  a  county  court  in  Wales 
into  the  King's  Bench  by  certiorari.  N.  B.  This  was  before  the  Welsh 
judicature  act,  1  W.  4. 

Edwards  v.  Bowen,  5  Ram.  &  C.  20G.|| 
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(B)  To  what  Court  it  lies. 

The  Couvts  of  Chancery  and  King's  Bench  may  award  a  certiorari 
to  remove  the  proceeding  from  any  inferior  courts,  whether  they  be  of 
an  ancient  or  newly  created  jurisdiction, (a)  unless  the  statute  or  charter, 
which  creates  them,  exempts  them  from  such  jurisdiction. 

2  Hawk.  P.  C.  c.  27.  \  22  ;  S.  P.  C.  70 ;  Salk.  144,  pi.  3,  140,  pi.  7.  148,  pi.  13 ;  Ld 
Raym.  113,  252,  454:  Carth.  421,  491 ;  Comvus,  70.  See  12  Mod.  386,  643  ;  2  Ld. 
Raym.  836;  7  Mod.  138;  3  Salk.  79,  pi.  4:  2  Lev.  86;  Lev.  312;  Cro.  Car.  265  ;  3 
Mod.  93  ;  12  Mod.  145.  (a)  As  the  statutes  concerning  the  commissioners  of  Cam- 
bridgeshire Fens,  &c,  are  said,  by  some,  to  have  done.  Sid.  296,  cont. ;  2  Keb.  43, 
7:22.  [But  there  must  be  express  words  in  the  statute  to  take  awav  the  jurisdiction 
•f  the  Court  of  King's  Bench.  2  Burr.  1041.  For,  per  Holt,  C.  J.,  this  court  will 
examine  the  proceedings  of  all  jurisdictions  erected  by  act  of  parliament.    lLd.  Raym. 

0.]     02  Caines,  179;  8  T.  R.  542.tf 

And  therefore  it  is  agreed,  that  the  King's  Bench  may  award  such 

certiorari  to  justices (b)  in  eyre,  or  of(c)  jail  delivery,  or  of  a.(d)  county 

palatine,  and  to  the(e)  college  of  physicians,  having  a  special  power  by 

statute  to  impose  fines,  &c,  and  to  justices  of  the  peace,  &c,  even  in 

those  (g)  cases,  which  they  are  empowered  by  statute  finally  to  hear 

and  determine ;  and  to  (/*)  commissioners  of  sewers ;  for  the  clause  in 

13  Eliz.  cap.  9,   That  such  commissioners  shall  not  be  compelled  to 

make  any  return  of  their  ordinances,(i)  hath  been  construed  to  intend 

only  to  exempt  them  from  returning  their  orders  into  Chancery,  as  by 

the  statute  of  23  H.  8,  c.  5,  they  were  obliged  to  do. 

(6)  Sid.  226;  2  Keb.  81;  4Inst.294.  (c)  Salk.  144,  pi.  3.  {d)  2  Mod.  229;  2  Lev. 
223  ;  Salk.  146,  pi.  7  :  Roll.  Abr.  595  ;  Allen,  49.  (e)  Salk.  144,  pi.  3.  (</)  3  Mod. 
93;  12  Mod.  145,  pi.  5.  (h)  Salk.  145,  pi.  6;  Keb.  129;  March,  196;  Raym.  186. 
0)  Mod.  44.  45  ;  Lev.  288  ;  Vent.  66. 

Also,  it  seems  settled  at  present,  that  a  certiorari  lies  to  the  courts  of 

the  cinque  ports,  to  remove  an  indictment  from  those  courts,  and  that 

the  privilege  of  the  cinque  ports,  which  they  have  enjoyed  time  out  of 

mind,  that  the  king's  writs  do  not  run  there,  is  to  be  intended  only  of 

civil  (k)  causes  between  party  and  party. 

Cro.  Car.  252,  291 ;  Roll.  Abr.  395  ;  Style,  14  ;  2  Lev.  86  ;  3  Keb.  154.  (k)  Cro. 
Eliz.  910;  Palm.  54;  Cro.  Jac  531 ;  Sid.  432;  Hard.  475. 

Also,  a  certiorari  lies  from  the  King's  Bench  to  the  courts  of  grand 
sessions,  and  to  other  courts  in  Wales,  whether  in  the  old  Welch  coun- 
ties, or  in  the  lordships  marches;  and  whether  such  indictments  be  for 
inferior  crimes  or  for  felony.  [But  (I)  it  cannot  be  sued  out  as  of  course, 
without  laying  some  special  ground.] 

2  Hawk.  P.  C.  c.  27,  \  25  ;  1  Str.  704;  3  T.  Rep.  658 ;  4  Burr.  2456.  [(I)  Zink  v. 
Langton,  Dougl.  749 ;  Williams  v.  Thomas,  lb.  751,  note  (2).] 

[It  lies  also  to  Berwick  and  other  dominions  of  the  crown. 

2  Burr.  856.] 

Also,  it  lies  to  remove  an  indictment  from  any  court  of  criminal  juris- 
diction in  London  or  Middlesex ;  but  by  the  city  charter,  it  is  said,  only 
the  tenor  of  the  indictment  shall  be  removed. 

2  Hawk.  P.  C.  e.  27,  §26. 

[It  lies  to  the  quarter  sessions  of  a  corporation. 

2Ld.  Raym.  1452. 

It  lies  to  remove  a  presentment  in  a  court-leet ;  and  the  presentment, 
when  removed,  is  traversable. 

Cowp.  458. 
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I1    What  the  Party,  who  applies  for  it,  must  do  before  it  is  granted. 

It  lies  to  remove  examinations  taken  before  justices  of  the  peace  m 
pursuance  of  -  &  3  l\  &  M.  c.  10. 

Rex  v.  Bolton,  M.  26  G.  3;  2  Elawk.  P.  C.  c.  27,  g  21),  note. 

It  li<  -  to  remove  an  information  before  justices  of  assize,  against 
a  parson  for  non-residence,  for  they  have  no  jurisdiction.  But(6)  not 
to  justices  of  oyer  and  terminer  to  remove  a  recognisance  of  appearance. 
Andr.  27.     (6)  L0  Mod.  278. 

I:  lies(c)  to  remove  orders  of  conviction  on  the  conventicle  act,  22  Car. 
•J.  c.  1  :  and  orders(d)  on  appeal  from  a  scavenger's  rate;  and  orders(e) 
of  bastardy,  if  applied  for  in  six  months.  , 

(c)  2  Burr.  1040.     {d)  3  Hun-.  1  158.     (e)  2  Wils.  35. 

It  lies  to  remove  an  inquisition  taken  by  the  sheriff  under  a  private 
act  of  parliament,  and  the  verdict  and  judgment  thereon. 

4  Burr.  2244.] 

It  has  been  seen,  p.  167,  that  a  certiorari  does  not  lie  to  the  great  ses- 
sions of  Wales,  without  some  special  ground  shown.  And  in  one  case, 
where  it  had  issued  without  such  cause,  and  without  notice  given  to  the 
opposite  party,  the  court  quashed  the  writ,  and  awarded  a  procedendo 
and  costs  against  the  party  issuing  it. 

Jones  \.  Davis,  1  Barn.  &  ('.  143.  By  1  W.  4,  c.  70,  $  14,  the  jurisdiction  of  the 
Court  of  Great  Sessions  in  Wales  is  abolished,  and  the  jurisdiction  of  the  K.  B.,  C. 
P.  and  Exchequer  at  Westminster,  is  extended  to  Wales. || 

(C)  Where  it  is  necessary,  or  the  Record  may  be  removed  without  it. 
If  a  justice  of  peace,  or  other  judge  of  record,  having  taken  a  recog- 
nisance or  inquisition,  or  recorded  a  riot,  or  done  away  other  executory 
matter.  >till  continue  in  the  commission  without  interruption,  the  King's 
Bench  may,  without  any  certiorari,  receive  the  record  from  his  hands: 
also,  the  clerk  of  the  assizes  may,  without  certiorari,  bring  in  the  records 
of  nisi  /'fins  on  the  death  of  the  justices  :  but  the  executor  of  the  judge 
cannot  do  it  without  writ ;  neither  can  a  record  executed,  as  by  acquit- 
tal. &(•.,  be  brought  into  a  higher  court  without  writ;  neither  can  a  jus- 
tice who  is  out  of  the  commission  at  the  time,  nor  one  who  hath  been 
out,  and  is  restored,  certify  any  record  without  writ. 

Vide  2  Hawk.  P.  C.  c.  27,  §  44,  and  several  authorities  there  cited.     j3ln  Pennsyl- 
vania, the  proceedings  of  justices  of  the  peace,  under  the  landlord  and  tenant  law,  may 
be  removed  into  the  Common  Pleas,  M'Clure  v.  White,  Addis.  192,  or  into  the  Supreme 
rt.     Fahnestock  v.  Faustenauer,  5  S.  &  R.  174 ;  Lenox  v.  M'Call,  3  S.  &  R.  95.     A 
ran  to  remove  a  justice's  judgment  is  not  grantable  upon  matters  that  occur 
after  the  rendition  of  the  judgment.     Wheelock  v.  Wright,  4  Stew.  &  Port.  163. if 

I '  What  the  Party,  who  applies  for  it,  must  do  before  it  is  granted. 
By  the  21  Jac.  1,  cap.  8,  §  6,  7,  all  certioraris  for  indictments  of 
riots,  forcible  entry,  or  assault  and  battery,  found  at  any  quarter  sessions 
of  the  peace,  or  otherwise,  shall  be  delivered  at  some  quarter  sessions 
of  the  peace  in  open  court;  and  the  parties  indicted  shall,  before  the 
allowance  thereof,  become  bound  to  the  prosecutor  in  the  sum  of  10?., 
with  such  sureties  as  the  justices  at  their  quarter  sessions  of  the  peace 
shall  think  fit,  with  condition  to  pay  to  the  prosecutor  within  one  month 
after  conviction  such  reasonable  costs  and  damages  as  the  justices  of  the 
county,  where  the  indictment  shall  be  found,  in  the  sessions  of  the 
peace  shall  assess  or  allow  ;  and  in  default  thereof  it  shall  be  lawful  to 
proceed,  such  certiorari  notwithstanding. 
£  By  the  common  law,  before  a  certiorari  will  be  allowed  in  civil  cases,  an  affidavit 
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is  requisite,  7  Cowen,  538;  unless  error  appears  upon  the  record.  Charlt.  279,  303; 
8  Wend.  519.  In  such  cases  surety  must  be  given  to  prosecute  the  certiorari  with 
effect.  3  Yerg.  408  ;  1  Dev.  356  ;  6  Yerg.  317.  436  ;  see  3  Hawks,  342;  1  Overt.  344; 
6  Halst.  22 ;  1  Hayw.  28  ;  1  Car.  Law  Kepos.  379.0 

And  the  like  recognisance  in  the  sum  of  40?.  is  required  by  13  & 
14(a)  Car.  2,  cap.  6,  on  certiorari^  for  indictments  on  that  statute  con- 
cerning the  highways. 

(a)  But  this  statute  is  repealed  by  13  Geo.  3,  c.  78. 

These  statutes  do  not  extend  to  all  indictments  at  sessions  in  general, 
but  only  to  those  particular  ones  therein  mentioned :  but  this  defect  was 
in  a  great  measure  supplied  by  the  rules  of  the  Court  of  King's  Bench, 
which  upon  the  removal  of  an  indictment  from  London  to  Middlesex, 
required  a  recognisance  from  the  defendant,  to  carry  down  the  record 
to  trial  the  same  term  on  which  the  certiorari  was  returnable,  or  the 
sittings  after,  and,  on  the  removal  of  an  indictment  from  other  counties, 
required  such  recognisance  for  a  trial  at  the  next  assizes. 
Keb.  225  ;  2  Salk.  526,  pi.  8 ;  2  Hawk.  P.  C.  c.  27,  \  47. 

And  agreeably  hereto  it  is  enacted  by  5  W.  &  M.  cap.  11,  and  8  &  9 
W.  3,  cap.  33,  that  all  parties  indicted  at  a  general  or  quarter  sessions 
of  the  peace,  prosecuting  a  certiorari^  before  the  allowance  thereof  shall 
find  two  sufficient  manucaptors,  who  shall  enter  into  a  recognisance  in 
the  sum  of  20?.  before  one  or  more  justices  of  the  peace  of  the  county 
or  place,  (or  else  before  one  of  the  judges  of  the  King's  Bench,  in 
which  case  such  judge  shall  make  mention  of  it  under  his  hand  on  the 
back  of  the  writ,)  and  the  recognisance  shall  be  with  condition,  at  the 
return  of  such  writ,  to  appear  and  plead  to  the  indictment  or  presentment 
in  the  Court  of  King's  Bench,  and  at  his  own  costs  to  procure  the  issue 
that  shall  be  joined  upon  the  said  indictment  or  presentment,  or  any  plea 
relating  thereto,  to  be  tried  at  the  next  assizes  for  the  county  wherein 
Hie  indictment  was  found,  and  after  such  certiorari  shall  be  returnable, 
if  not  in  London,  Westminster,  or  Middlesex  ;  and  if  there,  then  to  cause 
it  to  be  tried  the  next  term  after  wherein  such  certiorari  shall  be  granted, 
or  at  the  sitting  after  the  said  term,  if  the  Court  of  King's  Bench  shall 
not  appoint  any  other  time  for  the  trial  thereof;  and  if  any  other  time 
shall  be  appointed  by  the  court,  then  at  such  other  time,  and  to  give  due 
notice  to  the  prosecutor,  or  his  clerk  in  court ;  and  also  that  the  party 
or  parties  prosecuting  such  certiorari,  shall  appear  from  day  to  day  in 
the  said  Court  of  King's  Bench,  and  not  depart  till  he  or  they  shall  be 
discharged  by  the  said  court ;  '  and  such  recognisance,  certiorari^,  and 
indictments,  shall  be  filed  in  the  King's  Bench,  and  the  name  of  the  pro- 
secutor, (if  he  be  the  party  grieved  or  injured,)  or  some  public  officer, 
endorsed  on  the  back  of  the  indictment ;  and  if  the  person  prosecuting 
such  certiorari,  being  the  defendant,  shall  not  before  allowance  thereof 
procure  such  manucaptors  to  be  bound  in  a  recognisance  as  aforesaid, 
the  justices  of  the  peace  shall  and  may  proceed  to  trial  of  the  indictment 
notwithstanding  such  certiorari. 

And  it  is  further  enacted  by  the  said  statute  of  5  &  6  W.  k  M.  cap. 
11,  and  8  &  9  "W.  3,  c.  33,  that  if  the  defendant  prosecuting  such  certio 
rari  be  convicted,  the  King's  Bench  shall  give  reasonable  costs  to  the 
prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a  civil  officer 
who  shall  prosecute  on  account  of  any  fact  that  concerned  him,  as  officer, 
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to  prosecute  or  presenl  :  which  costs  shall  be  taxed  according  to  the 
course  of  tlio  said  court  :  and  the  prosecutor  for  the  recovery  of  such  costs, 
shall  within  ten  days  after  demand  made  of  the  defendant  and  refusal 
o\'  payment  on  oath,  have  an  attachment  granted  against  the  defendant 
by  the  said  court  for  such  his  contempt,  and  the  said  recognisance  shall 
nol  be  discharged  till  the  costs  so  taxed  shall  be  paid. 

[This  act,  it  is  said,  relates  only  to  quarter  sessions  of  the  peace,  not  to  indictments 
from  the  court  of  <■>/<  r  and  t<  rminerat  Hicks' s-hall.  Tor  the  sessions  sit  there  in  both 
capa  ad  draw  up  their  orders,  with  one  title,  or  with  the  other,  according  to  the 

tnd  the  certioraris  arc  directed  accordingly.     1  Burr.  11;  3  Burr.  1462.] 

And  the  like  in  effect  is  enacted  by  the  said  statute  of  5  &  6  W.  &  M. 
cap.  1  1.  concerning  the  removal  of  indictments  by  certiorari,  within  the 
counties  palatine  of  Chester,  Lancaster,  and  Durham. 

In  the  construction  of  these  statutes,  the  following  points  seem  most 
remarkable. 

That    notwithstanding  the  express  words  are,  that  justices  may  pro- 

1  to  trial,  &c,  if  a  proper  recognisance  be  not  given,  notwithstanding 

such  certiorari,  yet  they  will  be  in  contempt  if  they  make  no  return  to 

it  :  for  all  writs  must  be  obeyed,  unless  good  cause  shown  to  the  contrary. 

lvrli.  225  :  Sid.  70;  2  Hawk.  P.  C.  c.  27,  \  51.  j3The  return  to  a  common  law  cer- 
tiorari should  state  the  facts  requisite  to  determine  upon  the  points  of  jurisdiction, 
and  such  other  questions  of  law  arising  in  the  course  of  the  proceedings,  15  Wend. 
451  ;  6  Wend.  564;  but  sometimes  it  is  provided  by  statute  that  the  proceedings  and 
evidence  should  be  returned.  3  Johns.  23,  1  16,  439;  2  Cowen,  575  ;  8  Cowen,  13;  2 
Ciiincs.  110;  1  Ashm.  64;  1  Stew.  20.  And  it  is  also  sometimes  required  that  the 
directions  of  the  court  below  on  matters  of  law  on  the  facts,  or  the  admission  of  evi- 
dence,  should  be  returned.  2  Pick.  386.  The  return  should  contain  a  complete  his- 
tory of  the  proceedings  ;  it  must  refer  to  and  adopt  the  affidavit  on  which  the  certiorari 
was  granted.  3  Cowen,  61.  If  in  making  the  return  facts  have  been  improperly 
stated  they  will  not  be  noticed  by  the  court.  1  Ashm.  51,  64;  2Caines,  179;  7  Cowen, 
LOS;  -  Johns,  l'.i.'!.  In  general  the  return  should  be  made  by  the  judges,  but  a 
return  by  the  clerk  of  the  Circuit  Court  of  the  United  States,  to  which  a  certiorari 
was  directed,  was  held  to  be  sufficient.  9  Wheat.  526.  See  7  Cowen,  103.  In  Penn- 
sylvania, Torr's  case,  1  Eawle,  76,  and,  it  seems,  in  New  Jersey,  Lamberson  v.  Owen, 
2  I  rreen,  506,  the  original  record  must  be  sent  up  with  the  certiorari.  But  in  Ohio, 
1.  in  v.  Hanley,  a  transcript  is  sufficient.  See  1  Caines,  86;  2  South,  542;  3  Dev. 
.  383.£/ 

That  these  statutes  extend  only  to  certioraris  procured  by  defendants, 
and  therefore  those  procured  by  prosecutors  remain  as  they  were  at 
common  law. 

6  Mod.  '2  16.  ,3  A  certiorari  will  be  granted  on  motion  to  bring  up  a  full  record,  for 
the  purpos  ■  of  sustaining  a  judgment,  even  after  argument  on  errors  assigned.  Jud- 
son  v.  Eslava,  Minor,  71;  Ibid.  98,  370.$ 

That  these  statutes  being  in  the  affirmative,  as  to  the  taking  of  recog- 
nisances, do  not  take  away  the  power  which  the  justices  of  the  King's 
Bench  had  before:  and  therefore,  if  such  a  justice  take  a  recognisance 
variant  from  the  form  prescribed  by  the  statute,  it  will  be  as  effectual  as 
before:  but  it  is  said,  that  in  such  case  the  certiorari,  if  procured  by 
the  defendant,  will  be  no  supersedeas,  because  the  statutes  seem  to  be 
express,  that  the  sessions  may  proceed  notwithstanding  any  certiorari 
procured  by  a  defendant,  whereon  such  recognisance  is  not  given  as  is 
prescribed. 

2  Hawk.  P.  C.  c.  27,  \  53 ;  2  Salk.  504,  pi.  3 ;  2  Ld.  Raym.  756. 

That  if  the  persons  offering  to  be  sureties  appear  to  be  worth  twenty 
pounds,  the  justices  cannot  refuse  them. 
March,  -±-  ;  2  Hawk.  P.  C.  c.  27,  \  54. 
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That  if  there  be  several  defendants,  and  some  find  sureties,  and  others 
not,  the  indictment  shall  be  removed  as  to  those  at  least  who  find  sure- 
ties, because  they  shall  not  be  prejudiced  by  the  fault  of  others ;  and 
as  (a)  some  say,  it  shall  be  removed  as  to  all. 

2  Hawk.  P.  C.  c.  27,  \  55  ;  March,  27.     (a)  Keb.  231 ;  Salk.  55,  pi.  5. 

That  in  the  taxing  of  costs,  those  only  are  to  be  considered  that  were 
subsequent  to  the  certiorari. 

2  Ld.  Raym.  854. 

That  the  prosecutor,  by  accepting  the  costs  so  taxed,  is  not  restrained 
from  aggravating  the  fine,  because  he  has  a  right  to  them  by  the  express 
words  of  the  statute ;  but  in  other  cases,  if  a  prosecutor  accept  costs 
from  a  defendant,  he  cannot  afterwards  aggravate  the  fine,  because, 
having  no  right  to  the  costs,  if  he  takes  them  at  all,  he  must  take  them 
in  satisfaction  of  the  wrong;  after  which  it  is  unreasonable  for  him  to 
harass  the  defendant. 

2  Hawk.  P.  C.  c.  27,  \  57 ;  Salk.  55,  pi.  5 ;  2  Ld.  Raym.  854. 

That  notwithstanding  the  condition  of  the  recognisance  be,  that  the 
defendant  shall  procure  a  trial  at  the  next  assizes,  yet  the  recognisance 
shall  not  be  forfeited  unless  the  prosecutor  give  rules,  &c. 

Salk.  370,  pi.  4. 

That  after  the  recognisance  is  forfeited  for  not  procuring  a  trial,  &c, 
no  motion  shall  be  made  to  quash  the  indictment. 

Salk.  380,  pi.  26 ;  2  Hawk.  P.  C.  c.  27,  \  59,  sed  qu. 

[That  the  statute  of  5  <S;  6  W.  &  M.  c.  11,  respecting  costs,  doth  not 
extend  to  a  prosecutor,  even  when  bound  over  by  the  magistrate  to 
prosecute,  unless  he  be  either  a  civil  officer,  or  the  party  injured.  But  (b) 
if  it  be  proved  that  he  is  so,  it  is  immaterial  whether  the  name  be  on  the 
buck  of  the  indictment  or  not. 

1  Wils.  130;  1  Burr.  431;  (6)  1  Burr.  54;  2  T.  Rep.  47.] 

i|  That  the  prosecutor  of  an  indictment  for  stopping  a  common  foot- 
way, who  had  used  it  for  some  years  before  it  was  stopped,  is  a  party 
grieved  within  this  act,  and  as  such  entitled  to  costs. 

Rex  v.  Williamson,  7  T.  Rep.  32. 

That  persons  specially  aggrieved  by  a  public  nuisance,  and  prosecuting 
an  indictment  fur  it,  are  entitled  as  parties  grieved  to  their  costs  under 
this  act. 

Rex  v.  Dewsnap,  1G  East,  194. 

That  the  prosecutor  is  not  entitled  to  the  costs  of  a  trial  at  bar,  the 
statute  extending  only  to  small  offences. 

2  T.  Rep.  48. 

That  a  justice  of  the  peace  prosecuting  to  conviction  a  jailer  for  suf- 
fering a  prisoner  to  escape  committed  by  him  on  a  charge  of  felony,  is 
not  entitled  to  costs,  the  statute  extending  only  to  those  officers  who 
prosecute  or  present  ex  officio. 

Rex  v.  Sharpness,  2  T.  Rep.  47. || 

[That  costs  being  given  only  by  the  statute,  if  the  recognisance  be 
taken  as  at  common  law,  and  not  upon  the  statute,  the  prosecutor  is  not 
entitled  to  them.  But,  if  the  defendant  (c)  forfeit  his  recognisance  under 
the  statute,  such  recognisance  shall  stand  as  a  security  to  the  prosecutor 
for  his  costs  (if  taxed)  for  the  defendant's  not  going  to  trial  pursuant  to 
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the  condition,    notwithstanding  he   was  afterwards  acquitted,  and  the 
cutor  had  taken  him  in  execution  for  the  amount  of  them. 

;   1  Burr.  11  Burr.  L463.     (3By  the  common  law,  neither  party 

s  on  a  certiorari.     7  Cowen,  536 ;   L2  Wend.  262 ;  11  Mass.  465  ;  3  N.  H. 

-  Johns.  321.     See  4  Watts,  151  ;  4  Cowen,  20;  4  Ham.  200;  7  Cowen, 

s,  387 ;  3  Johns.  540 ;   13  Johns.  350 ;  15  Johns.  195 ;  Coxe,  38 ;  4  Mass. 

That  as  the  statute  of  .">  &  ti  W*.  &  M.  empowers  the  court  to  give 
reasonable  costs,  it'  the  prosecutor  hath  received  a  part  of  the  fine,  and 
thru  applies  for  his  costs  under  the  recognisance,  they  will  order  what 
lie  hath  received  to  he  deducted  from  the  amount  of  the  taxation.  But 
the  payment  of  a  fine  doth  not  discharge  the  defendant's  recognisance 
for 
4  Burr.  2125  :  Ilex  v.  Osborn,  Say.  Law  of  Costs,  207. 

That  the  representatives  of  the  prosecutor  are  entitled  to  the  costs 
taxed  .luring  his  life,  though  no  personal  demand  were  ever  made  by  him. 

1  T.  Rep.  103. 

It  is  enacted  by  stat.  16  Geo.  8,  c.  30,  §  19,  against  deer-stealers,  that 
no  certiorari  shall  be  allowed  to  remove  any  conviction  or  proceedings 
on  that  act.  unless  the  party  convict  shall,  before  the  allowance  thereof, 
become  hound  to  the  prosecutor  in  one  hundred  pounds,  with  [such  (a)] 
sufficient  sureties  as  the  justice  or  justices  before  whom  the  offender  was 
convicted  [shall  approve  (6)J  with  condition  to  pay  to  the  prosecutor, 
within  thirty  days  after  such  conviction  confirmed,  or  a  procedendo 
granted,  Ins  full  costs  and  damages  to  be  ascertained  on  his  oath;  and 
shall  become  also  bound  to  such  justice  or  justices,  with  such  sufficient 
sureties  as  he  or  they  shall  approve  of,  in  sixty  pounds  for  each  offence, 
with  condition  to  prosecute  such  certiorari  with  effect,  and  to  pay  such 
justice  or  justices  the  forfeitures  due  by  such  conviction,  to  be  distributed 
as  therein  directed,  or  to  render  the  convict  to  such  justice  or  justices 
within  thirty  days  next  after  the  conviction  confirmed,  or  a  procedendo 
granted ;  and  in  default  thereof  it  shall  be  lawful  to  proceed  to  the 
levying  of  the  penalty  mentioned  in  the  conviction,  in  such  manner  as 
if  no  certiorari  had  been  awarded.  And  the  like  in  effect  is  enacted  by 
4  ,v  5  W.  &  M.  c.  23,  and  5  Ann.  sess.  2,  c.  14,  in  relation  to  convictions 
on  those  acts  of  offences  concerning  the  game. 

(a)  '  duitted  in  the  printed  statute,     (b)  Omitted. 

Ami  whereas  in  many  cases  his  majesty's  justices  of  the  peace  by  law 
are  empowered  to  give  or  make  judgments  or  orders,  and  divers  writs 
of  certiorari  have  been  procured  to  remove  such  judgments  or  orders 
into  his  majesty's  Court  of  King's  Bench  at  Westminster,  in  hopes  there- 
by to  discourage  and  weary  out  the  parties  concerned  in  such  judgments 
or  orders  by  great  delays  and  expenses;  it  is  therefore  enacted  by  5  Geo. 
2,  c.  19,  §  -.  "That  no  certiorari  shall  be  allowed  to  remove  any  such, 
judgment  or  order  unless  the  party  or  parties  (c)  prosecuting  such  certio- 
rari, before  the  allowance  thereof,  shall  enter  into  a  recognisance  with 
sufficient  sureties,  before  one  or  more  justices  of  the  peace  of  the  county 
or  place,  or  before  the  justices  at  their  general  quarter  sessions,  or  gene- 
ral sessions,  where  such  judgment  or  order  shall  have  been  given  or 
made,  or  before  any  one  of  his  majesty's  justices  of  the  said  Court  of 
King  s  Bench,  in  the  sum  of  fifty  pounds,  with  condition  to  prosecute 
the  same  at  his  or  their  own  costs  and  charges  with  effect,  without  any 
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wilful  }r  affected  delay,  and  to  pay  the  party  or  parties,  in  whose  favour, 
and  for  whose  benefit  such  judgment  or  order  was  given  or  made,  within 
cne  month  after  the  said  order  or  judgment  shall  be  confirmed ;  their 
full  costs  (d)  and  charges,  to  be  taxed  according  to  the  course  of  the 
court  where  such  judgments  or  orders  shall  be  confirmed ;  and  in  case 
the  party  or  parties  prosecuting  such  certiorari  shall  not  enter  into  such 
recognisance,  or  shall  not  perform  the  conditions  aforesaid,  it  shall  and 
may  be  lawful  for  the  said  justices  to  proceed  and  make  such  further  order 
or  orders  for  the  benefit  of  the  party  or  parties  for  whom  such  judgment 
shall  be  given,  in  such  manner  as  if  no  certiorari  had  been  granted." 

(c)  This  requisition  cannot  be  dispensed  with.  Rex  v.  Boughey,  4  T.  Rep.  281. 
(d)  But  costs  are  not  to  be  paid  -where  any  material  part  of  an  order  is  quashed. 
2  Str.  1108. 

And  it  is  further  enacted,  §  3,  "That  the  recognisance  to  be  taken  as 
aforesaid  shall  be  certified  into  the  Court  of  King's  Bench,  and  there 
filed  with  the  certiorari,  and  order  or  judgment  thereby  removed ; 
and  if  the  said  order  or  judgment  shall  be  confirmed  by  the  said 
court,  the  persons  entitled  to  such  costs,  for  the  recovery  thereof  with- 
in ten  days  after  demand  made  of  the  person  or  persons  who  ought 
to  pay  the  said  costs,  upon  oath  made  of  making  such  demand  or  refu- 
sal, shall  have  an  attachment  granted  against  him  or  them  by  the  said 
court  for  such  contempt,  and  the  recognisance  so  given  upon  the  allow- 
ing of  such  certiorari  shall  not  be  discharged  until  the  costs  shall  be  paid, 
and  the  order  so  confirmed  shall  be  complied  with  and  obeyed." 

And  for  the  better  preventing  of  vexatious  delays  and  expenses  occa- 
sioned by  suing  forth  writs  of  certiorari  for  the  removal  of  convictions, 
judgments,  orders,  and  other  proceedings  before  justices  of  the  peace  ;  it 
is  further  enacted  by  13  G.  2,  c.  18,  §  5.  "That  no  writ  of  c<  rtiorari 
shall  be  granted,  issued  forth,  or  allowed  to  remove  any  conviction, 
judgment,  order,  or  other  proceedings  had  or  made  by  or  before  any 
justice  or  justices  of  the  peace  of  any  county,  city,  borough,  town  cor- 
porate, or  liberty,  or  the  respective  general  or  quarter  sessions  thereof, 
unless  such  certiorari  be  moved  or  applied  for  within  six  calendar 
months  next  after  such  conviction,  (a)  judgment,  order,  or  other  proceed- 
ings shall  be  so  had  or  made,  (b)  and  unless  it  be  duly  proved  upon  oath, 
that  the  said  party  or  parties  suing  forth  the  same  hath  or  have  given 
six  days'  (c)  notice  thereof  in  writing  to  the  justice  or  justices,  or  two  of 
them,  (if  so  many  there  be,)  by  and  before  whom  such  conviction,  judg- 
ment, order,  or  other  proceedings  shall  be  so  had  or  made,  to  the  end 
that  such  justice  or  justices,  or  the  parties  therein  concerned,  may  show 
cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or  granting  of 
such  certiorari." 

(a)  The  certiorari  must  he  applied  for  within  six  months  after  the  date  of  the  con- 
viction ;  ||  Rex  v.  Boughey.  4  T.  Rep.  281,  or  after  the  order  of  sessions,  though  made 
subject  to  the  opinion  of  B.  R.  on  a  case  to  be  stated,  which  case  was  afterwards 
stated  ami  settled  by  the  justices  at  sessions.  Rex  v.  The  Justices  of  Sussex,  1  Maule 
&  Selw.  631. ||  (6)  These  words  give  the  act  a  retrospective  operation.  1  Wils.  35. 
[(c)  This  notice  must  be  given  before  moving  for  a  rule  to  show  cause  why  the  cer- 
tiorari should  not  be  granted.  Rex  v.  The  Justices  of  Glamorganshire,  5  T.  Rep.  279.] 
PSeelEast,  298.£f 

||  The  notice  required  by  the  13  G.  2,  c.  18,  §  5,  for  removing  an  order 
of  justices,  must  state  on  the  face  of  it  the  name  of  the  party  applying 
for  the  writ. 

Rex  v.  The  Justices  of  Lancashire,  -1  Barn,  it  A.  289. 
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(E)  Where  the  King's  Bench  is  restrained  from  granting. 

The  5  <!.  2,  c.  19,  §  -,  is  not  complied  with  by  the  party  and  his  two 
sureties  entering  into  a  recognisance  in  25?.  each,  but  it  must  be  in  the 
entire  sum  of  501. 

Res  v.  Dunn,  8  Term  E.  217. 

The  court  will  not  grant  a  certiorari  to  remove  an  indictment  from 
the  quarter  sessions  after  judgment  has  been  pronounced  in  that  court. 

Rex  v.  [nhab.  of  Pennegoes,  1  Barn.  &  C.  142. 

On  moving  for  a  rule  nisi  for  a  certiorari,  the  affidavits  must  not  be 
entitled  in  any  cause. 

Exparti  Nokro,  1  Barn.  &  C.  2G7. 

An  indictment  may  be  removed  from  the  sessions  by  certiorari  with- 
out the  six  days'  notice  required  to  be  given  by  the  13  G.  2,  c.  18,  §  5, 
for  that  statute  does  not  apply  to  prosecutors. 

Tin'  Kin-  v.  Battams,  1  East  R.  298. 

By  5  C.  4,  c.  106,  §  23,  it  is  provided  that  no  writ  of  certiorari  shall 
issued  to  remove  any  action,  bill,  plaint,  cause,  suit,  or  other  proceed- 
ing at  law  had  in  any  of  his  majesty's  courts  of  great  session  in  Wales, 
unless  it  be  duly  proved  upon  oath  that  the  party  suing  forth  the  same 
hath  given  seven  days'  notice  thereof  in  writing  to  the  other  party;  and 
unless  the  party  suing  for  such  writ  shall,  upon  oath,  show  to  the  court 
in  which  application  shall  be  made,  sufficient  cause  for  issuing  such  writ, 
and  so  that  the  parties  therein  concerned  may  have  an  ^ opportunity  to 
show  cause  against  the  issuing  or  granting  such  certiorari. 

5  G.  4,  c.  IOC,  I  23. 

It  has  been  held  sufficient  cause  for  granting  a  writ  of  certiorari  to 
remove  proceedings  in  replevin  from  the  Court  of  Great  Sessions,  that 
the  title  to  the  freehold  is  in  question. 

Edwards  v.  Bowen,  2  Russell,  R.  153  :  and  see  5  Barn.  &  C.  206,  S.  C.  Pierce  v 
Thomas,  -Jamb.  \\.  54.   By  1  W.  4,  c.  70,  §  14,  the  Court  of  Great  Sessions  is  abolished.  || 

If  no  recognisance  hath  been  entered  into,  the  court  have  no  power 
under  the  above  act  of  13  Geo.  2,  to  award  costs  upon  the  removal 
of  summary  proceedings :  but  to  obviate  this  mischief,  they  have  resolved, 
before  they  allow  the  certiorari,  to  oblige  the  party  applying  for  it  to 
enter  into  such  recognisance. 
sr.  Jenkinson,  1  T.  Rep.  82. 

By  the  12  Ann.  st.  1,  c.  2,  it  is  provided,  "That  if  any  malt  happens 
to  be  burnt  after  the  duty  paid,  the  proprietor  may  apply  to  the  next 
quarter  sessions,  who  are  to  adjust  the  quantum,  and  give  him  a  certifi- 
cate,  which  entitles  him  to  receive  back  the  duty."  The  proceedings 
of  the  sessions  in  this  case  cannot  be  removed  by  certiorari;  their  grant- 
ing or  denying  the  certificate  cannot  be  considered  as  an  order  of  ses- 
sion- :  and  the  certiorari  goes  only  to  fetch  up  their  orders. 

The  case  of  Mayo  and  Parsons,  1  Str.  391.] 

(E)  Where  by  Acts  of  Parliament  the  Court  of  King's  Bench  is  restrained  from 

granting  it. 

Hv  the  1  k  -1  Ph.  &  Ma.  c.  13,  it  is  enacted,  "That  no  writ  of  habeas 
corpus  or  certiorari  shall  be  granted  to  remove  any  prisoner  out  of  any 
jail,  or  to  remove  any  recognisance,  except  the  same  writs  be  (a)  signed 
with  the  proper  hand  of  the  chief  justice,  or,  in  his  absence,  of  one  of  the 
justices  of  the  court  out  of  which  the  same  writ  shall  be  awarded  or 
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(E)  Where  the  King's  Bench  is  restrained  from  granting. 

made,  upon  pain  that  he  that  writeth  any  such  writs,  not  being  signed 
as  is  aforesaid,  to  forfeit  for  every  such  writ  five  pounds." 

(a)  If  a  certiorari  be  taken  out  in  vacation,  and  tested  of  the  precedent  term,  the 
fiat  for  it  must  be  signed  by  some  judge  of  the  court  some  time  before  the  essoin 
day  of  the  subsequent  term,  otherwise  it  is  irregular;  and  the  court,  upon  motion, 
will  order  a  procedendo  ;  but  it  is  said,  that  there  is  no  need  for  any  judge  to  sign  the 
writ  nf  certiorari  itself,  but  only  in  such  rases  wherein  it  is  required  by  statute. 
Salk.  150,  pi.  L9.  |3See  Commonwealth  v.  M'Ginnis,  2  Whart.  117;  Commonwealth 
v  Profit,  4  Binn.  428;  Commonwealth  v.  Lyon,  4  Ball.  302;  State  v.  Morris  Canal, 
I  Green,  192;  Anon.  4  Halst.  2;  2  Virg.  Cas.  268.0 

And  by  5  W.  &  M.  cap.  11,  no  certiorari  in  term-time,  at  the  prose- 
cution of  the  defendant,  shall  be  granted  out  of  the  King's  Bench,  to 
remove  any  indictment  or  presentment  from  any  general  or  quarter  ses- 
sions before  trial,  but  on  motion  and  rule  in  open  court :  but  in  vacation, 
such  writ  may  be  granted  by  any  judge  of  the  said  court,  whose  name 
shall  be  endorsed  thereon :  and  also  the  party's  name  at  whose  instance 
it  is  granted. 

[It  is  enacted  by  13  G.  3,  c.  78,  §  24,  "  That  the  justices  shall  make 
presentment  of  any  highway,  causeway,  or  bridge,  at  their  respective 
assizes  or  sessions,  wherein  the  same  do  lie,  and  not  elsewhere ;  and  that 
no  such  presentment,  nor  any  indictment  shall  be  removed  by  certiorari, 
or  otherwise,  out  of  such  jurisdiction,  till  such  indictment  or  presentment 
be  traversed,  and  judgment  thereupon  given,  except  where  the  duty  or 
obligation  of  repairing  such  highways,  causeways,  or  bridges  may  come 
in  ([uestion." — And  by  §  81,  it  is  further  enacted,  "that  no  proceedings 
to  be  had  or  taken  in  pursuance  of  this  act  shall  be  quashed  or  vacated 
for  want  of  form,  or  removed  by  certiorari,  or  any  other  writ  or  proi 
whatsoever  (except  as  therein  before  excepted)  into  any  of  his  majesty's 
courts  at  Westminster." 

But  it  is  enacted  by  5  &  6  W.  &  M.  c.  11,  "That  if  the  right  or  title 
to  repair  such  causeways,  &c,  may  come  in  question,  upon  suggestion  and 
affidavit  of  the  truth  thereof,  a  certiorari  may  be  granted  to  remove 
such  indictment  into  the  King's  Bench,"  upon  the  like  recognisance 
which  is  required  by  this  statute  for  the  removal  of  indictments  from 
sessions. 

It  hath  been  adjudged,  that  if  the  sessions  manifestly  exceed  their 
authority  in  making  orders  concerning  the  highway.-,  such  orders  maybe 
removed  by  certiorari  into  the  King's  Bench,  and  quashed. 

■2  Str.  944;  Say.  Rep.  128. 

It  hath  been  adjudged  too,  that  these  acts  relate  only  to  certioraris 
applied  for  on  the  part  of  the  defendants :  that  a  certiorari  lies  for  the 
prosecutor  without  affidavit,  or  recognisance,  and  before  traverse  and 
judgment. 

||  R.  v.  Farewell,  2  Str.  1209 ;  1  East,  305,  S.  C. ;  R.  v.  The  Inhabitants  of  Boden- 
ham,  Cowp.  78  ;  R.  v.  Battams,  1  East,  298  ;  R.  v.  The  Inhabitants  of  the  County  of 
Cumberland,  6  T.  Hep.  194;  3  Bos.  &  Pull.  354;  R.  v.  Davis,  5  T.  Rep.  626;  It.  v. 
Allen,  15  East,  333;  It.  v.  Tindall,  Ib.|| 

||  The  king,  notwithstanding  these  acts,  may,  if  he  sees  fit,  have  a  cer- 
tiorari in  the  name  of  the  defendant,  without  laying  any  special  ground, 
and  after  the  expiration  of  the  six  months. 

R.  v.  Tindall,  E.  27  G.  2;  It.  v.  Burgess,  E.  27  G.  2;  both  referred  to  in  4  Burr. 
2458  ;  U.  v.  James,  M.  26  (i.  3  ;  1   East,  304,  notes;  R.  v.  Stannard,  4  T.  Rep.  161.|| 

It  is  enacted  by  12  Car.  2,  c.  23,  §  35,  concerning  the  excise,  "That  no 
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(E)  Where  the  King's  Bench  is  restrained  from  granting. 

writ  of  certiorari  shall  supersede  execution  or  other  proceedings,  upon 
any  order  by  justices  of  peace,  in  pursuance  of  that  statute,  but  that 
■utii'ii,  and  other  proceedings  shall  and  may  be  had  thereupon,  any 
such  writ  or  allowance  thereof  notwithstanding."  And  the  like  is  gene- 
rally enacted  by  other  statutes  concerning  the  revenue. 

[If  a  now  offence  be  created  by  statute,  and  a  special  jurisdiction  out 
of  the  course  of  the  common  law  be  prescribed,  in  that  case,  though 
there  be  no  words  of  exclusion,  vet  the  superior  courts  are  ousted,  be- 
cause they  never  could  have  jurisdiction.  Not  so,  where  a  new  offence 
rated,  and  directed  to  be  tried  in  an  inferior  court  established  ac- 
cording to  the  course  of  the  common  law;  for  in  that  case  the  inferior 
court  tries  the  offence  as  a  common  law  court,  subject  to  be  removed  by 
writs  of  error,  habeas  corpus,  certiorari,  and  to  all  the  consequences  of 
common  law  courts.  In  this  last  case,  therefore,  the  Court  of  King's 
Bench  cannot  be  ousted  of  its  jurisdiction  without  express  negative 
words.  But,  if  a  statute  creating  an  offence  take  away  the  certiorari, 
and  another  statute  be  afterwards  passed  inflicting  heavier  punishment 
upon  the  offender,  but  not  expressly  taking  away  the  certiorari ;  the 
clause  in  the  former  act  for  taking  away  the  certiorari,  cannot  be  ex- 
tended to  proceedings  under  the  latter  act. 

Cowp.  524  :  Rex  v.  Terret,  2  T.  Rep.  735.] 

By  the  7  .v  8  W.  3,  cap.  6,  made  for  the  recovery  of  small  tithes  be- 
fore justices  of  the  peace,  it  is  enacted,  "  That  no  proceedings,  or  judg- 
ment by  virtue  thereof,  shall  be  removed  or  superseded  by  any  writ  of 
certiorari  out  of  any  court  whatsoever,  unless  the  (a)  title  of  the  tithes, 
&c,  shall  come  in  question." 

7  &  8  W.  3,  c.  34,  \  4.  (a)  If  the  party  insists  on  any  matter  of  law  before  the 
justice  of  peace,  which  is  any  way  doubtful ;  as.  on  a  custom  in  a  parish  to  be  dis- 
charged  of  a  certain  kind  of  tithe,  &c,  the  order  may  be  removed,  within  the  intent 
of  the  statute.     2  Hawk.  P.  C.  c.  27,  g  38.     A  certiorari  is  not  grantable  on  the 

wing  proceedings:  Bridges,  1  Ann.  st.  1,  c.  18,  §  5 ;  Hides,  9  Ann.  c.  11,  §  47; 

hes,  1  G.  c.  57,  \  6  ;  1-  Geo.  3,  c.  74 ;  Malt,  12  Ann.  st,  1,  c.  2,  g  37;  Coffee.  10 
G.  c.  L0,  \  42;   Woollen  Manufacture.  13  G.  c.  23,  g  6 ;  Seamen,  1  G.  2,  c.  25,  g  15; 

rneys,  2  G.  2,  e.  23,  \  25  :  Turnpikes,  8  G.  2,  c.  20,  g  16 ;  County  rates,  12  G.  2, 
r.  2'.'.  I  21  :  House  of  Correction,  17  G.  2,  c.  5,  g  31;  Swearing,  19  G.  2,  c.  21,  g  8 ; 
Havens,  19  G.  2.  c.  22.  \  5  ;  Coals,  19  G.  2,  c.  35,  g  23;  Wages,  20  G.  2,  c.  19,  g  6 ; 
Artifi     r-.  23  l  \.  2,  c.  L3,  \  9  ;  Soap,  &c.,  23  G.  2,  c.  21,  g  33;  Small  debts,  23  G.  2, 

!,  \  4:   Bawdy-houses,  25  G.  2.  c.  30,  g  10;  Clocks  and  Watches,  27  G.  2,  c.  7, 

\  4  :  Stealing  Lead,  &c,  2'.)  G.  2,  c.  30,  g  7;  London  Bridge,  29  G.  2,  c.  40,  g  39: 

G.  2,  c.  24.  g  20:   [For  obtaining  goods  by  false  pretences,  30  G.  2.  c.  24. 

§  1 :  Cowp.  24:  2  T.  Rep.  472-,]  Militia,  30  G.  2.  c.  25,  g  58,  &c;  Bread,  31  G.  2, 

c.  29,  \  37,  &c. :  The  Thames,  32  G.  2,  c.  16,  g  24,  27;  2  G.  3,  c.  28,  g  11;  London 

-.  33  G.  2,  c.  30,  g  31.     See  further,  the  Tables  to  the  Statutes,  title  Certiorari. 

The  1 7  G.  3,  c.  56,  §  22,  takes  away  the  certiorari  only  from  offence- 
the  first  time  created  by  the  22  G.  2,  c.  27,  and  does  not  apply  to 

those  created  by  12  G.  1,  c.  34,  and  extended  to  the  silk  and  cotton 

trades  by  ±1  G.  2,  c.  27. 

Rex  v.  R  _  rs,  5  Barn.  &  A.  773. 

An  indictment  found  at  the  quarter  sessions  on  the  statute  of  1  W.  & 
M.  c.  18,  for  disturbing  a  dissenting  congregation,  may  be  removed  intc 
the  King's  Bench  by  certiorari  before  verdict. 

..  Hubs,  5  TermR.  512. 
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(E)  Where  the  King's  Bench  is  restrained  from  granting. 

So  also  an  indictment  found  at  the  quarter  sessions  upon  statute  52  G. 
3,  c.  155,  §  12,  for  disturbing  a  religious  assembly. 
Rex  v.  Wadley,  4  Maule  &  S.  508. 

Where  the  appeal  is  against  overseers'  accounts  by  individuals  paying 
rates  within  the  parish,  the  certiorari  is  not  taken  away  by  50  G.  3,  c. 
49,  that  act  only  applying  to  appeals  by  the  overseers  against  the  dis- 
allowance of  any  items  in  their  accounts  by  the  magistrates. 

Rex  v.  Bird,  2  Barn.  &  A.  522. 

An  appointment  of  surveyors  of  highways  under  the  13  G.  3,  c.  78, 
cannot  be  removed  into  the  Court  of  King's  Bench  by  certiorari,  since 
it  is  taken  away  by  the  eighty-first  section. 

Rex  v.  The  Justices  of  St.  Albans,  3  Barn.  &  C.  698.  See  Rex  v.  Justices  of  Somer- 
setshire, 5  Barn.  &  C.  816. 

A  certiorari  can  only  be  taken  away  by  express  words ;  and  where  a 
Statute,  authorizing  a  summary  conviction  before  a  magistrate  gives  an 
appeal  to  the  sessions,  who  are  directed  to  hear  and  finally  determine  the 
matter,  this  does  not  take  away  the  certiorari,  even  after  such  an  appeal 
made  and  determined. 

Rex  v.  Jukes,  8  Term  R.  542.     See  Rex  v.  Fell,  1  Barn.  &  Adol.  380. 

If  a  defendant  remove  an  indictment  by  certiorari,  giving  the  usual 
recognisance  under  5  &  6  W.  &  M.  c.  11,  and  he  be  found  guilty,  and 
die  before  the  day  in  banc,  his  bail  are  liable  on  the  recognisances  to 
pay  the  costs. 

Rex  v.  Finmore,  8  Term  R.  409 ;  Rex  v.  Turner,  3  Barn.  &  C.  160. 

If  the  judgment  be  arrested,  no  costs  can  be  taxed  for  the  prosecutor  ; 
for  the  word  "convicted"  in  the  statute  means  convicted  by  judgment. 
Rex  v.  Turner,  15  East,  570. 

The  costs  of  conveying  the  defendant  to  jail,  in  execution  of  his  sen- 
tence, are  reasonable  costs  within  the  meaning  of  the  act,  and  will  be 
allowed. 
Rex  v.  Gilbie,  5  Maule  &  S.  520. 

The  recognisance  under  the  statute  will  not  be  discharged  till  all  the 
costs  are  paid,  although  they  exceed  the  sum  named  in  the  recogni- 
sance. 

Rex  v.  TeflJ,  13  East,  4. 

Prosecutors  on  an  indictment  for  stopping  a  way  which  they  have  used 
before  it  was  stopped,  are  parties  grieved,  and  entitled  to  costs  within  the 
statute  5  &  G  W.  ,v  M.  c.  11. 

Rex  v.  AVilliamson,  7  Term  R.  32 ;  Rex  v.  Taunton,  3  Maule  &  S.  465. 

So  also  are  prosecutors  dwelling  near  a  steam-engine  emitting  smoky 
affecting  their  breath,  eyes,  furniture,  and  dwelling-houses. 
Rex  v.  Dewsnap,  16  East  R.  194. 

But  where  the  prosecutor  of  an  indictment  for  stopping  a  way  had 
not  used  it  before  it  was  stopped,  and  whilst  it  was  stopped  declared  he 
did  not  care  about  it,  and  did  not  apply  for  costs  till  two  years  after 
judgment  given,  the  court  held  him  not  entitled  as  a  party  grieved. 

Rex  v.  Incledon,  1  Maule  &  S.  268.11 
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(F)  To  whom  it  ought  to  be  directed. 

Regi  larly,  :i  certiorari  ought  to  be  directed  to  the  judge  of  the  in- 
ferior  court  :  but  in  some  cases  it  may  be  directed  to  the  officer  known 
to  have  the  custody  of  tbe  record  :  and  in  some  other  cases  to  others,  as 
shall  be  most  agreeable  to  the  course  of  approved  precedents;  which 
seems  to  be  the  best  guide  in  this  matter. 
2  Hawk.  P.  C.  c.  27,  §41. 

If  the  person  who  ought  to  certify  a  record,  as  a  justice  of  (a)  peace, 

who  hath  taken  a  recognisance;  or(ft)  a  judge  of  nisi  prius,  who  hath 

taken  a  verdict .  or  a  (<?)  coroner,  who  hath  taken  an  inquest,  die  with  the 

record  in  his  custody,  the  certiorari  may  go  to  his  executor,  &c. 

(a)  2  Keb.  750;  8  H.  4.  3  ;  Cro.  Jac.  069.  (6)  Dyer,  103;  Rast.  Ent.  439;  2  Inst. 
424;  2  Roll.  A.br.  629.     (c)  Bro.  Certiorari,  9;  Indictment,  23. 

Also  it  hath  been  adjudged,  that  it  may  be  directed  to  a  justice  of 
•  ■.to  certify  a  record  of  assize  taken  before  his  companion  in  his 
absence. 

11  II.  7.  5  :  Bro.  Receipt.  81 ;  2  Hawk.  P.  C.  c.  27,  §42. 

Certioraris  for  the  removal  of  indictments,  &c,  from  sessions  of  the 
peace,  are  commonly  directed  either  to  the  justices  of  the  peace  of  the 
district  generally,  or  to  some  of  them  in  particular  by  name,  and  not  to 
the  custos  rotulorum  ;  yet  it  hath  been  holden,  that  after  a  recognisance 
is  brought  into  him  lie  shall  (d)  certify  it. 

Reg.  90;  F.  X.  B.  81 ;  Hob.  133.  {d)  Vide  2  Hawk.  P.  C.  c.  27,  §43,  leaves  it  a 
doubt  whether  it  can  be  certified  by  him,  unless  he  does  it  as  justice  of  peace. 

[A  certiorari  to  remove  an  order  of  two  justices  may  be  directed  to 
the  sessions  and  returned  by  them. 

Rex  v.  Inhabitants  of  Warminster.  1  Str.  470. 

If  a  certiorari  be  misdirected,  no  third  person  can  object  to  it,  if  the 
proper  officer  in  whose  keeping  the  record  was,  waives  the  objection,  and 
returns  the  record  upon  the  writ. 
Daniel  v.  Phillips,  4  T.  Rep.  499.] 

(G)  How  far  it  is  a  Supersedeas  to  the  Court  below. 

It  is  clearly  settled,  that  after  a  certiorari  is  allowed  by  the  court  be- 
low, all  subsequent  proceedings  on  the  record  are  erroneous.  Also  before 
21  Ja.  1,  c.  8,  (which  requires  that  all  certioraris  for  indictments,  forcible 
entries,  at  sessions,  shall  be  delivered  in  court,)  the  delivery  of  such  cer- 
tiorari to  any  one  justice  of  the  peace  of  the  same  place,  made  all  sub- 
sequent proceedings  erroneous ;  and  if  any  process  had  been  before 
awarded  on  the  indictment,  the  justice  to  whom  the  certiorari  w as  de- 
livered, ought  immediately  to  have  awarded  a  supersedeas  to  the  sheriff, 
in  order  to  have  stopped  the  execution  of  it;  and  it  seems  that  the  de- 
livery of  such  a  supersedeas  to  the  sheriff  before  he  hath  begun  to  put 
a  process  in  execution,  makes  his  subsequent  execution  of  it  wholly  void, 
because  it  is  but  a  ministerial  act:  but  if  it  be  not  delivered  till  after 
the  execution  is  begun,  he  may  afterwards  go  through  with  it,  by  virtue 
of  a  (a)  writ  of  venditioni  exponas. 

Cr<>.  Car.  261;   Salk,  L48,  pi.    13;  Cro.  Eliz.  915;  Dyer,  98;  Mod.  077;  2  Ld. 

Ravm.  336;  7  Mod.  L38;   1^  Mod.  643;  3  Salk.  79,  pi.  4.     ,3  Patchin  v.  Mayor,  &c. 

;-.ii.    1.;  Wend.  664;  Kingsland  v.  Gould,  1  Halst.  161;  Mairs  v.  Sparks, 

-   -  >uth.  513  ;  Gardiner  v.  Murray,  4  Veates,  500;  2  Johns.  Cas.  27.     Sec  4  Cowen, 
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(H)  In  what  Manner  it  is  to  be  returned. 

f>44.£/  (a)  But  2  Hawk.  P.  C.  c.  27,  \  63,  questions  whether  without  such  writ  he  can 
proceed,  ji  An  execution  begun  to  be  executed  is  not  superseded  by  a  certiorari  after- 
wards allowed  to  remove  the  proceedings.  Blanchard  v.  Myers,  9  Johns.  66 ;  13 
Wend.  664.  And,  in  Pennsylvania,  a  certiorari  is  not  a  supersedeas  to  an  execution 
under  the  landlord  and  tenant  law.     4  Dall.  214  ;  1  Yeates,  49.£f 

It  is  said  that  the  bare  delivery  of  a  certiorari  makes  all  subsequent 
proceedings  on  the  record,  whether  before  or  after  the  return  of  the  cer- 
tiorari, erroneous,  by  force  of  the  words  coram  nobis  terminari  volu- 
tins et  non  alibi;  in  which  respect  a  certiorari  is  of  greater  force  than 
a  writ  of  error :  for  that  becomes  of  no  effect  if  the  record  be  not  cer- 
tified in  a  reasonable  time :  also  it  hath  been  holclen  that  the  very  issuing 
of  a  certiorari  is  of  itself  a  supersedeas,  though  it  be  never  delivered, 
in  the  same  manner  as  an  appearance  in  the  court  above  :  and  a  super- 
sedeas purchased  there,  though  not  delivered  to  the  sheriff  till  after 
the  quinto  exactus,  will  avoid  an  outlawry  pronounced  after :  but  it 
seems  the  better  opinion,  that  if  a  certiorari  be  not  delivered  before 
issue  is  joined,  or  at  least  before  the  return  of  it  is  expired,  it  is  of  no 
effect :  however  it  is  of  no  force  at  this  day  as  to  indictments  at  sessions, 
as  appears  supra,  (D.) 

Vide  2  Hawk.  P.  C.  c.  27,  §  64,  and  the  authorities  there  cited. 

[A  certiorari  removes  all  things  done  between  the  teste  and  return. 

2  Ld.  Raym.  838,  1305.] 

A  certiorari  for  the   removal  of  a  recognisance  for  good  behaviour, 

or  for  an  appearance  at  the  sessions,  will  not  supersede  its  obligation; 

because  it  would  be  highly  inconvenient  that  the  party,  against  whom 

there  may  be  very  just  matter  of  complaint,  should  be  let  loose  upon  the 

bare  bringing  of  a  writ. 

( !ro.  -la.  282;  Yelv.  207 ;  Skin.  244 ;  2  Hawk.  P.  C.  c.  27,  \  64 ;  2  Roll.  Abr.  402, 
and  Dalt.  c.  75,  conL  ' 

(H)  In  what  manner  it  is  to  be  returned. 
The  return  of  a  certiorari  ought  to  be  under  the  seal  of  the  (a)  in- 
ferior court,  or  of  the  justice  or  justices  to  whom  it  is  directed;  and  if 
such  court  have  no  proper  seal,  it  may  be  under  any  (A)  other  seal. 
Also  it  must  be  made  by  the  person  to  whom  the  certiorari  is  directed; 
for  if  to  the  justices  of  peace  of  such  a  place,  a  !  the(c)  clerk  of  the 
peace  only  return  it;  or  to  the  constable,  or  to  the  recorder  of  B,  and 
the(</)  deputy  constable  or  deputy  recorder  return,  (without  showing  in 
the  return,  that  the  principal  had  power  to  make  a  deputy;)  or  to  the 
steward  of  St.  Paul's,  and  the  steward  of  the  church  of  (e)  St.  Peter  and 
St.  Paul  return  it ;  nothing  is  removed. 

(a)  Cro.  Eliz.  821.  (6)  Lev.  311.  (c)  2  Salk.  479,  pL  27.  [d]  Roll.  Abr.  752;  2 
Keb.  "'n:>.  (e)  2  &eb.  385,  cited.  3\  return  made  by  the  clerk  of  the  Circuit  Court 
of  the  United  States,  to  which  a  certiorari  was  directed,  has  been  held  to  be  sufficient. 
art  v.  Ingle,  9  Wheat,  526.  See  7  Cowen,  103.  After  a  justice  had  left  the  state, 
a  certiorari  directed  to  him  may  lie  returned  by  the  party's  taking  from  the  docket  of 
the  justice  a  true  copy  of  the  record,  annexing  it  to  the  writ,  returning  it  to  the  court, 
and  proving  by  competent  evidence  the  correctness  of  the  copv.     Ball  v.  Van  Houten, 

1  South.  32.$/ 

But,  if  it  be  directed  to  the  justice  of  Chester,  it  may  he(g)  returned 
by  A  B,  chief  justice ;  for  the  same  officer  is  known  to  be  meant  in  the 
writ  and  return,  and  his  description  in  both  is  in  substance  the  same. 

Sid.  64;  Lev.  50;  Keb.  165;  2  Salk.  452,  pi.  3.  (y)  But  if  a  certiorari,  directed 
to  several  justices,  be  returned  bv  one  of  them  onlv,  qucere,  what  shall  be  done  ?    Vide 

2  Hawk.  P.  C.  c.  27,  §  71. 
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(IT)  In  what  Manner  it  is  to  be  returned. 

A  recognisance  taken  by  a  justice  of  peace,  ought  to  be  certified  by 
such  justice  only  till  it  be  made  a  record  of  the  sessions,  after  which  it 
shall    be    certified  in  the  same  manner  as  the  other  records  of  the 
ms. 
Cro.  Jac.  669. 

The  return  to  a  certiorari,  directed  to  justices  of  the  peace  for  the 
removal  of  an  indictment,  ought  to  have  the  clause  nee  non  ad  diver- 
felonias,  &c,  in  the  description  of  the  justices  who  make  the  return, 
where  such  clause  is  necessary  in  the  caption  of  an  indictment. 
2  Hawk.  P.  C.  e.  27,  §73. 

A  a  rtiorari  issued  to  remove  an  indictment  upon  the  statute  5  Eliz. 
e.  \.  for  exercising  a  trade  in  a  borough,  to  which  the  mayor  made  this 
return,  viz.  humillime  certifico  <jti<>il  ad  xessionem  pacis,  Jj-c,  per  jura- 
tores  praesentatem  existit  </uod  billa  sequens  est  vera,  viz.  quod  prse- 
dict.  S  J  did  exercise,  omitting  the  clause  juratores  pro  domino  rege 
presentant  quod,  <w.,  and  though  the  court  held  that  without  these 
words  no  indictment  was  returned,  yet  they  would  not  quash  it,  but 
ordered  the  mayor  to  amend  his  return:  also  the  court  held,  that  humil- 
lime certifico  was  not  a  good  return. 

Carth.  223,  The  King  v.  Berry.  See  the  form  of  returns  to  certioraris,  Lamb.  b.  2, 
c.  2,  LOT;  Dalt.  c,  73,  and  134.' 

The  person  to  whom  a  certiorari  is  directed,  may  make  what  return 
to  it  he  pleases,  and  the  court  will  not  stop  the  filing  of  it,  on  affidavit 
of  its  (a)  falsity,  except  only  where  the  public  good  requires  it;  as  in 
the  case  of  the(6)  commissioners  of  sewers,  or  for  some  other  special 
reason. 

Mod.  90.     (a)  2  Hawk.  P.  C.  205.     (b)  But  an  action  on  the  case  lies  for  a  false 
m  ar  the  suit  of  the  injured  party,  or  there  may  be  an  information  at  the  suit  of 
the  kin,-.     6  Mod.  90;  2  Hawk.  1'.  0.  c.  27,  I  74.     See  1  Str.  63. 

"\\  hatsoever  is  put  into  the  return  to  a  certiorari,  by  way  of  explana- 
tion or  otherwise,  besides  what  is  ordered  to  be  returned,  is  put  in  with- 
out warrant,  and  not  to  be  regarded. 

2  Salk.  192,  pi.  58  ;  2  Hawk.  P.  C.  c.  27,  §  75 ;  j32  Caines,  179;  1  Ashm.  51,  64; 
2  Johns.  L93  ;  7  Johns.  23  ;  7  Cowen,  108.0 

Generally,  the  record  itself,  or  the  tenor  of  it,  or  the  tenor  of  the  tenor, 
is  to  be  certified  in  the  return  of  a  certiorari,  according  as  the  writ  re- 
quires ;  for  if,  on  a  certiorari  to  return  an  order  of  justices  of  the  peace, 
the  tenor  of  it  be  only  certified,  the  return  is  naught;  but  the  return  of 
the  tenor  of  an  indictment  from  London  is  good,  by  the  city  charter: 
also  it  i-  -aid  to  be  sufficient  to  certify  the  tenor  only  in  all  cases  where 
the'  purport  of  the  certiorari  is  not  to  proceed  on  the  record  removed, 
bul  only  to  try  the  issue  of  mil  fid  record.  However  it  seems  clear, 
that  if  the  court,  which  .awards  a  certiorari,  have  no  jurisdiction  to 
proceed  on  the  record  ordered  to  be  removed,  as  where  the  Court  of 
Common  Pleas  award  a  certiorari  for  an  indictment,  the  tenor  only  shall 
be  removed,  lest  there  should  be  a  failure  of  justice. 

2  Hawk.  P.  <'.  c.  27.  '',.  76,  and  vide  several  authorities  there  cited,  and  note  in  F. 
N.  B.  242,  15:  2  Atk.  318. 

||1  \i  n  a  certiorari  to  remove  a  conviction  by  a  justice  of  the  peace 
on  the  deer-stealing  act.  16  G.  3,  c.  30,  a  return  that  the  record  is  re- 
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(I)  Where  the  Record  shall  be  said  to  be  removed. 

mrned  to  the  sessions,  and  that  a  copy  is  annexed  to  the  writ,  is  sufficient ; 
for  justices  ought  in  all  cases  to  return  convictions  to  the  sessions. 

Rex  v.  Eaton,  2  Term  R.  285. 

Third  persons  cannot  object  to  the  misdirection  of  a  certiorari  if  the 
proper  officer  waive  the  objection  and  return  the  record. 

Daniel  v.  Phillips.  4  Term  R.  499. 

A  magistrate  is  justified  in  returning  to  a  certiorari  a  conviction  of 
the  party  in  a  more  formal  shape  than  that  in  which  it  was  at  first  drawn 
up,  and  of  which  a  copy  had  been  delivered  to  the  party  by  the  magis- 
trate's clerk,  provided  the  conviction  returned  is  warranted  by  the  facts. 

Rex  v.  Barker,  1  East  R.  186. 

Where  justices,  to  whom  a  certiorari  was  directed,  signed  the  return, 
but  did  not  seal  it  or  add  their  description  as  justices,  the  court  sent  back 
the  return  to  be  amended. 

Rex  v.  Kenyon,  6  Barn,  &  C.  640.|] 

(I)  Where  the  Record  shall  he  said  to  be  removed. 

Where  the  writ  of  certiorari  is  improperly  directed  or  returned,  nothing 
can  be  removed  by  it. 

For  which  vide  supra  (F,)  (G,)  and  (II.) 

A  certiorari  may  remove  a  record  coming  within  its  description  before 

the  time  of  its  return,  though  there  were  no  such  record  at  the  time  of 

its  teste,  or  at  the  time  of  its  delivery  to  the  court  below. 

Salk.  148,  pi.  13.  2  Ld.  Ravin.  836.  [A  certiorari  to  remove  an  indictment,  will 
not  remove  a  conviction.  2  Ld.  Raym.  971,]  It  will  remove  an  indictment,  though 
there  were  a  discontinuance  below,  in  the  same  manner  as  a  rnordare  will  remove  a 
plaint  that  was  discontinued  below.  2  Hawk.  P.  C.  c.  -~.  \  7'.'.  [A  verdict  cannot 
be  removed  from  the  sessions  before  judgment.     2  Str.  763,  819.] 

But  it  removes  no  record  which  materially  varies  from  the  record 

described  in  it ;  as  where  the  writ  describes  a  record  taken  before  A  B 

justiciario  nostro  and  eight  others,  and  the  record  certified  was  taken 

before  A  B  and  seven  others  only,  or  before  him  and  others,  besides  the 

eight,  or  before  C  D  and  the  other  eight,  or  before  justices  of  a  former 

reign  ;  or  where  the  writ  describes  an  indictment  for  stealing  two  horses, 

or  an  order  concerning  foreign  salt,  or  the  manor  of  Anesley ;  and  the 

record  certified  mentions  one  horse  only,  or  salt  in  general,  or  relates 

only  to  the  manor  of  Ansley,  without  showing  in  the  return,  that  Ansley 

and  Anesley*  are  the  same,  &c. ;  or  where  the  writ  mentions  orders  of 

indictments  against  A  B  and  C,  and  those  certified  are  against  A  only, 

or  against  A  and  B  only. 

Vide  -1  Hawk.  P.  C.  c.  27,  §81,  82,  83,  84,  and  the  several  authorities  there  cited, 
most  of  which  were  on  the  returns  to  writs  of  error,  for  which  vide  head  of  Error. 
*  See  post  next  clause  but  one. 

But  a  writ  for  the  removal  of  all  indictments  against  A  may  remove 
an  indictment  against  A  and  twenty  others,  so  far  at  least  as  it  (a)  con- 
cerns him ;  because  in  judgment  of  law  it  is  a  several  indictment  against 
each  defendant. 

Salk.  146,  pi.  9  ;  2  Hawk.  P.  C.  c.  27,  \  85.  See  1  Str.  116.  (a)  Butter  2  Hawk. 
P.  C.  ibid,  it  is  nut  agreed  whether,  in  such  a  case,  the  indictment  shall  be  removed, 
so  far  as  it  concerns  the  other  twenty. 

A  variance  between  the  certiorari  and  the  record  certified  in  the 
spelling  only,  where  the  words  are  of  the  same  sound,  as  Bird  and  Burd, 

Q 
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K    <  If  the  Proceedings  after  the  issuing  out  of  the  Certiorari. 

sonns  not  to  be  material,  because  it  appears  not  by  any  record  of  the 
court,  but  that  the  name  in  the  certiorari  may  be  the  true  one,  and  that 
in  the  record,  being  in  the  same  sound,  shall  be  intended  to  mean  the 
same  person :  neither  doth  it  seem  to  be  a  material  variance  that  the 
•  /•/omits  an  addition  which  the  record  gives  the  party:  but  if 
the  certiorari  give  the  party  an  addition  which  the  record  doth  not,  the 
variance  is  fatal:  and  so  d  fortiori  is  a  variance  in  giving  the  party 
names  of  a  different  sound,  or  additions  of  a  different  kind  in  the  certic- 
rari  and  record  certified:  as  where  the  one  calls  him  William  Giggure, 
and  the  other  William  Giggeer;  or  the  one  calls  him  Henry  Coachman, 
quocunque  nomine  censeatur,  and  the  other  Henry  Murton  Coachman; 
or  the  one  calls  him  John  of  S..  and  the  other  John  S. ;  or  the  one  calls 
him  knight  and  baronet,  and  the  other  baronet  only;  or  the  one  calls 
him  Garret,  and  the  other  Gerrard  ;  or  the  one  J.  S.  nuper  de  B.,  and  the 
other  J.  S.  nuper  de  C. ;  or  the  one  J.  S.  de  B.  sadler,  the  other  J.  S. 
de  15.  salter. 

Vide  2  Hawk.  P.  ('.  ,-.  27,  \  86,  and  the  authorities  there  cited.    Vide  head  of  Mis- 
nomer.    [A  certiorari  will  remove  an  indictment  upon  a  statute,  though  it  do  not  so 
describe  it.     2  Str.  8  15.     But  to  remove  an  indictment  after  conviction,  it  must  give 
arty  a  day  in  court.     2  \A.  Raym.  971.] 

I  .  the  case  of  summary  proceedings,  orders,  and  convictions  before 
magistrates,  the  proceedings  may  be  removed  by  certiorari  after  judg- 
ment, because  such  proceedings  can  be  removed  only  by  certiorari:  but 
re  a  judgment  has  been  given  on  an  indictment,  the  record  must  be 
removed  by  writ  of  error.  And  though  the  certiorari  be  issued  before 
judgment,  if  it  is  not  severed  till  after,  it  will  be  quashed. 
7    '  "  ;-  The  King  v.  Inh.  of  Seton.     See  2  Mass.  T.  Ren.  445;  3  Mass.  T. 

1  ""•} 

(K)  <  ;  'roceedings  of  the  Superior  or  Inferior  Court,  after  the  issuing  out  of  the 

C(  rtiorari. 

After  the  certiorari  delivered,  if  the  inferior  court  proceeds,  where 
by  law  it  ought  not,  it  is  a  contempt,  for  which  the  court  will  grant  an 
'.•incur. 

Raym.  186;  Vent.  66;  Salk.  144.  p  See  13  Wend.  C64:  1  Halst.  161;  2  South. 
513;  2  J  is.  27;  4  iTeates,  560.tf 

But,  if  an  indictment  be  removed  after  issue  joined  and  remanded, 
the  inferior  court(a)  shall  proceed  as  if  no  certiorari  had  been  granted. 
2  Hawk.  P.  C.  c.  27,  \  •  But  by  the  common  law  if  a  certiorari  be  once  filed, 

" sedings  below  can  never  be  revived  by  any  procedendo.     2  Hawk.  P.  C.  c.  27, 

[It  is  true,  that  while  it  continues  on  the  file,  the  court  cannot  award  a,  procedendo* 
But  it  may  be  taken  off  the  file,  if  it  have  issued  improvide;  and  when  that  is  done, 
a  procedendo  will  be  granted.     1  Burr.  488  ;  4  Burr.  2459,  2522.] 

Abo.  if  a  certiorari  issues,  and  the  record  is  not  thereby  removed,  the 
court  i7-)  above  cannot  proceed  upon  it,  but  will (<?)  quash  the  writ,  and 
awat  a    new  one   or  suffer   the  court  below  to  proceed,   and  take 

suchu)  order  in  relation  to  the  defendant's  appearance,  either  in  the  one 
court  or  the  other,  to  answer  the  further  prosecution  of  the  cause  against 
him,  as  shall  in  discretion  appeal'  to  be  most  proper. 

L2  H.  7:  25  Sid.  193;  2  Keb.  142.     (c)  Keb.  LO]  ;  Salk.  147.     ,3 It  must  first 
rurre-d.     8  T.  R.  219.0  2  Hawk.  P.  C.  c.  27,  \  87.     (e)  12  II.  7,  25  ;  3  Ass. 

J'1.3;  2  R.  2,  9;  2  K  >b.  14 ;  Carth.  223. 

If  the  defendant,  against  whom  a  record  is  removed  into  the  King's 
Bench,  do  not  appear,  the  like  proc<  38   -hall  go  from  thence  as  if  the 
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cause  had  been  commenced  there ;  but  since  the  record  is  put  without 
day,  by  the  removal,  there  is  no  way  to  nonsuit  the  plaintiff  before  he 
has  appeared  there,  but  by  taking  out  a  scire  facias  to  warn  him  to 
prosecute,  whereon,  if  the  sheriff  (a)  return  a  scire  feci,  he  may  be  non- 
suit. 

6  Mod.  264 ;  Salk.  61 ;  (a)  But  if  two  nihils  are  returned,  quaere  -what  is  to  be  done? 
2  Hawk.  P.  C.  297. 

[If  the  defendant  is  convicted  by  confession,  and  the  prosecutor  brings 
a  certiorari,  the  defendant  shall  have  a  procedendo. 
2  Burr.  749.] 

||  "Where  a  writ  of  certiorari  had  been  issued  before  verdict,  but  not 
served  till  after  judgment,  on  an  indictment  for  a  misdemeanour,  the 
court  quashed  it,  because  after  judgment  the  record  can  be  removed 
only  by  writ  of  error. 

Res  v.  Inhabitants  of  Seton,  7  T.  Rep.  373.  || 
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Champerty  is  the  unlawful  maintenance  of  a  suit  in  consideration  of 
some  bargain  to  have  part  (b)  of  the  thing  in  dispute,  or  some  profit  out 
of  it. 

1  Hawk.  P.  C.  c.  84;  2  Inst.  208;  Co.  Lit.  308  b;  Stat,  of  Conspirat.  33  E.  1 ; 
P  Brown  v.  Beauchamp,  5  Monr.  416;  Rust  v.  Lame,  I  Lift.  417  ;  Thurston  v.  Per- 
cival,  1  Pick.  416;  Key  v.  Vattier,  1  Hani.  132.&I  (6)[That  is,  <;i/<tj,nui  partire. 
Champerty  is  derived  immediately  from  the  French  C/iampart,  which  signifies  a  divi- 
sion of  the  profits  of  the  land,  being  a  part  of  the  crop  annually  due  to  tin'  landlord 
by  bargain  or  custom.  In  our  sense  of  the  word,  it  signifies  tin-  purchasing  of  a  .suit, 
or  right  of  suing.  This  was  an  offence  extremely  abhorred  by  our  law.  Nor  was  it 
less  so  by  tin-  laws  of  other  countries.  By  a  statute  of  Robert  I.  of  Scotland:  "  Nee 
terrain  seu  aliquant  rem  aliam  capiat  ad  champarte,  ad  defendendum,  differendum,  seu 
prolongaiidum  jus  alterius  extra  formam  juris.  Du  Fresne,  verbo  Campiparticeps." 
And,  by  the  Roman  law,  "qui  improbe  coeunt  in  alienam  litem,  ut  quicquid  ex  con- 
demnatione  in  rem  ipsius  reductum  fuerit  inter  eos  communicaretur,  lege  Julia  de  vi 
privata  tenewbur."  F.  4s.  7.  6,  and  the  offenders  were  punished  by  the  forfeiture  of  a 
third  part  of  their  goods,  and  perpetual  infamy.     4  Bl.  Com.  135.] 

[|  Champerty  is  a  species  of  maintenance,  and  was  an  offence  at  com- 
mon law ;  for  the  rule  of  law  is,  culpa  est  se  immiscere  rei  ad  se  non  per- 
tinenti.     And  pendente,  lite  nihil  innovetur. 

2  Inst.  208. 

By  st.  Westm.  1,  or  3  E.  1,  c.  25,  (which  Lord  Coke  saith,  is  the 
foundation  of  all  the  acts  and  book-cases  that  ensued  upon  this  subject.) 
"No  officer  of  the  king  by  themselves  nor  by  other,  shall  maintain  pleas, 
suits,  or  matters  hanging  in  the  king's  courts  for  lands,  tenements,  or  other 
things  for  to  have  part  of  the  profit  thereof  by  covenant  made  between 
them,  and  he  that  doth  shall  be  punished  at  the  king's  pleasure." 

2  Inst.  209. 

As  the  translation  given  in  the  statute  books  of  the  early  acts  is  not 
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very  exact,  we  insert  the  original.  "  Nul  ministre  le  Rey  ne  mainteigne, 
par  li  ne  par  autre,  les  pies  poles,  ou  bosoignes  q  sont  en  la  court  le  Rey, 
de  teres,  tenement  ou  de  autre  chose,  por  aver  part  de  ceo,  ou  antregs 
tit  par  covenant  fet  entre  cans,  e  qe  le  fra  seit  puni  a  lavolentele  Rey." 

The  words  "en  la  court  le  Rey"'  mean  some  of  the  king's  courts  of 
rec  >rd. 

2  [nst.  2 

Maintenance  in  an  action  personal,  to  have  part  of  the  debt  or  da- 

mages,  Ls  within  the  statute. 

47  Ass.  pi.  5  :  34  Wend.  310;  6  Cowen,  R.  131  ;  5  Mum-.  413  ;  1  Greenl.  292.  The 
purchase  by  a  stranger  out  of  possession  of  a  dormant  title  to  lands,  from  a  party  not 
seised,  if  made  for  the  purpose  of  disturbing  the  tenant  in  possession,  is  maintenance, 
and  punishable  by  indictment.  Swettv.  Poor,  11  Mass.  553  ;  Everenden  v.  Beaumont, 
7  Mass.  78  ;  Wolcott  \ .  Knight,  6  Mass.  421  ;  Brinley  v.  Whiting,  5  Pick.  359.  But 
advancing  money  to  a  ji.hu-  man  to  prosecute  his  suit  is  not  maintenance,  Perine  v. 
Dunn,  3  Johns.  Ch.  508  :  and  when  the  relation  of  landlord  and  tenant,  master  and 
servant  exists,  or  when  the  acts  done  are  charity  to  the  poor,  or  in  the  lawful  exer- 
ciseof  the  legal  profession,  there  will  be  no  unlawful  act  of  maintenance.  Thalhimer 
v.  Brinckerhoff,  .">  Cowen,  647. £( 

A  grant  of  rent  out  of  the  lands  in  question  is  within  the  statute ;  but 
not  a  grant  of  rent  out  of  other  lands. 
F.  N.  B.  172,  M. ;  1  Hawk.  P.  C.  c.  84,  §  4. 

Any  covenant  or  agreement,  whether  in  writing  or  by  parol,  is  within 
the  statute. 
2  Inst.  209,  563  ;  P.  N.  B.  172,  L. 

By  st.  Westm.  2,  or  13  E.  1,  c.  49,  "  The  chancellour,  treasurer,  jus- 
-,  nor  any  of  the  king's  council,  no  clerk  of  the  Chancery,  nor  of  the 
Exchequer,  nor  of  any  justice  or  other  officer,  nor  any  of  the  king's 
house,  clerk  ne  lay,  shall  not  receive  any  church  nor  advowson  of  a 
church,  land,  nor  tenement  in  fee,  by  gift,  nor  by  purchase,  nor  to  farm, 
nor  by  champerty,  nor  otherwise,  so  long  as  the  thing  is  in  plea  before 
us,  or  beforr  any  of  our  officers;  nor  shall  take  no  reward  thereof.  And 
he  that  doth  contrary  to  this  act,  either  himself  or  by  another,  or  make 
any  bargain,  shall  be  punished  at  the  king's  pleasure,  as  well  he  that 
purchaseth,  as  be  that  doth  sell. 

"  Chaunceler,  Tresorer,  ne  Justice,  ne  nul  de  Consayl  le  Roy,  ne  Clerk 
de  la  Cliauncelerye,  del  Escheker,  ne  de  Justice,  ne  autre  Ministre,  ne 
nul  del  hostel  le  Roy,  Clerk  ou  lay,  ne  puisse  receivre  Eglise,  ne  Avoe- 
son  de  Eglise,  ne  tore  ne  tenement,  ne  fee,  ne  par  doun,  ne  par  achat  ne 
a  ferine,  ne-  a  chaumpart,  ne  en  autre  manere ;  taunt  come  la  chose  est 
en  plee  devaunt  no,  ou  devant  nul  de  noz  Ministres,  ne  nul  loer  ne  seyit 
pris.  Eki  ceste  chose  face,  ou  par  lui,  ou  par  autry,  ou  nul  baret  y  face, 
puni  a  la  volente  le  Roi  auxi  bien  celui  q  le  purchasera,  com  celui 
q  le  fera." 

i.  I  I  ike  is  positive  that  this  chapter  was  not  so  late  as  the  13th  E.  1.  He  refers 
it  to  th  •  3d  E.  1.  and  considers  it  as  an  addition  to  the  stat.  Westm.  1,  2  Inst.  217. 
statute  of  Westm.  1,  is  in  French,  whereas  the  statute  of  Westm.  2,  is  in  Latin 
upon  the  Roll,  though  it  appears  in  many  manuscripts  in  French.  The  present  chap- 
ter is  wholly  omitted  in  the  Tower  Roll,  and  in  many  other  copies  which  give  the  sta- 
tu!" in  Latin,  but  is  found  in  those  copies  which  ^ive  the  statute  in  French.  In  no 
copy,  however,  is  it  inserted  but  in  French.  It  seems  upon  the  whole  to  be  exceed- 
ingly questionable  whether  it  originally  belonged  to  this  statute.  See  the  note  in  the 
first  volume,  page  95,  of  the  statutes  lately  published  by  his  majesty's  command. 
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This  statute  extends  only  to  the  officers  therein  named. 

2  Inst.  484. 

It  hath  been  holden,  that  it  so  strictly  restrains  all  such  officers  from 
purchasing  any  land,  pending  a  plea,  that  they  cannot  be  excused  by 
any  consideration  of  kindred  or  affinity,  and  that  they  are  within  the 
meaning  of  the  statute  by  barely  making  such  a  purchase,  whether  they 
maintain  the  party  in  his  suit  or  not ;  whereas  such  a  purchase,  for  good 
consideration,  made  by  any  other  person.,  or  any  ter-tenant,  is  no  offence 
unless  it  appear  that  he  did  it  to  maintain  the  party. 

1  Hawk.  P.  C.  c.  84,  \  13  ;  2  lust.  4-4. 

By  st.  28  E.  1,  c.  11,  "  Because  the  king  hath  heretofore  ordained  by 
statute,  that  none  of  his  ministers  shall  take  no  plea  for  maintenance,  by 
which  statute  other  officers  were  not  bounden  before  this  time ;  the  king 
wills,  that  no  officer  nor  any  other,  for  to  have  part  of  the  thing  in  plea, 
shall  not  take  upon  him  the  business  that  is  in  suit ;  nor  none  upon  any 
such  covenant  shall  give  up  his  right  to  another ;  and  if  any  do  and  he 
be  attainted  thereof,  the  taker  shall  forfeit  unto  the  king  so  much  of  his 
lands  and  goods  as  doth  amount  to  the  value  of  the  part  that  he  hath 
purchased  for  such  maintenance.  And  for  this  atteindre,  whosoever  will 
shall  be  received  to  sue  for  the  king  before  the  justices,  before  whom  the 
plea  hangeth,  and  the  judgment  shall  be  given  by  them.  But  it  may 
not  be  understood  hereby,  that  any  person  shall  be  prohibit  to  have 
counsel  of  pleaders,  or  of  learned  men  in  the  law  for  his  fee,  or  of  his 
parents  and  next  friends. 

"  Derechief,  par  ceo  q  le  Roi  avoit  avant  ordine  par  estatut  q  nul  de 
ses  Ministres  ne  preist  nul  plai  a  champart,  &  p  eel  estatut  autres  q  Mi- 
nistres  ne  estoient  pas  avant  ces  houres  a  ceo  lieez,  voet  le  Roi,  q  nul 
Ministre,  ne  nul  autre,  pur  part  aver  de  chose  q  est  en  plai,  enpreigne 
les  busoignes  q  sont  en  plai ;  ne  nul  sur  tieu  covenant  soen  droit  ne  lesse 
a  autri;  et  si  nul  le  fet,  ,V  de  ceo  soit  atteint,  soit  forfet  &  encouru  devers  le 
Roi.  des  biens  ou  de  tres  lempnour,  la  value  dautant  come  sa  Dtie  do  son 
purchaz  p  tele  enprise  ainontera.  E  a  ceo  atteindre  soit  reseeu  celui 
qui  suire  vodra  pur  le  Roi  devant  les  Justices  devant  quieus  le  plai  avera 
este,  k  p  eus  soit  le  agard  fet.  Mes  en  ceo  cas  ne  est  mie  a  entendre  q 
home  ne  puit  aver  consail  de  contours,  &  des  sages  gentz,  pr  du  soen 
donant,  ne  de  ses  parentz  &  ses  pcheins." 

By  a  statute,  which  has  been  heretofore  printed  as  of  the  33  E.  1, 
under  the  title  of  "the  Statute  of  Champerty;"  but  which  in  the  volume 
lately  printed  by  his  majesty's  command  is  placed  among  the  statutes  of 
uncertain  date,  under  the  title  of  "  Statutum  de  Conspiratoribus,"  recit- 
ing, "Where  it  is  contained  in  our  statute,  that  none  of  our  court  shall 
take  any  plea  to  champerty  by  craft  nor  by  engine,  and  that  no  pleaders, 
apprentices,  attorneys,  stewards  of  great  men,  bailiffs,  nor  any  other  of 
the  realm,  shall  take  for  maintenance  or  the  like  bargain,  any  manner 
of  suit  or  plea  against  other,  whereby  all  the  realm  is  much  grieved,  and 
both  rich  and  poor  troubled  in  divers  manners  :  It  is  provided  by  a  com- 
mon accord,  That  all  such  as  from  henceforth  shall  be  attainted  of  such 
emprises,  suits,  or  bargains,  and  such  as  consent  thereunto,  shall  have 
imprisonment  of  three  years,  and  shall  make  fine  at  the  king's  pleasure." 

This  statute  is  spoken  of  by  Lord  Coke,  2  Inst.  217,  as  of  the  11th  of  E.  1.  In  the 
oldest  printed  copies  by  Pynson  and  Berthelet,  the  first  part  of  it  is  given  as  a  separate 
instrument,  entitled  "  Statutum  de  Champertie,"  and  dated  at  Berwick,  11  E.  1.     In 
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those  old  printed  copies  is  also  inserted  an  instrument  intituled  "Statutum  do  Conspira- 
toribus"  as  of  33  E.  1,  in  which  the  statuteot  champerty  is  again  erroneously  printed 
with  some  verbal  variations,  with  the  date  20  E.  1,  and  the  provision  and  writ  against 

;pirators  is  subjoined.  In  Tottel's  printed  copy,  1556,  the  "  Statutum  de  Chain- 
pertie"  and  "  Statutum  de  Conspiratoribus"  are  given  asseparate  articles;  the  former 
with  the  date  11  E.  1.  and  the  latter  without  a  date  In  (Jay's  edition  a  copy  of  the 
first  pari  is  given  from  MS.  Cott.  (Maud.  D.  II.  fol.  L63,  where  it  is  inserted  without 
any  title,  immediately  after  the  statute  of  Gloucester,  which  is  marked  "  Exrp  rotulfl." 
In  a  manuscript  marked  M.  m.  v.  L9,  in  Cambridge  University  Library,  is  a  copy  of 
tins  first  part,  immediately  after  the  statute  of  Gloucester,  which  in  that  manuscript 
is  also  marked   as  examined   by  the  Roll.      This  copy  agrees  with  that   in   MS.  Cott 

pt  that  at  the  head  thereof  there  is  a  little  addition.  See  note  in  page  216,  of  the 
above  mentioned  volume  id' the  statutes. 

;*  Cum  content!  seit  en  nre  estatut  ke  mil  de  nre  Curt  enprenge  play  a 
champart,  ne  par  art,  ne  par  engin,  Cunteurs  ne  atturnez  ne  apprentifs, 
seneschaus,  des  hautz  homes  baillifs  ne  autrcs  de  la  tre  nenprengent  a 
champart  ne  par  autres  barettours  de  tute  manere  de  play,  ou  tute 
manere  de  gent,  parnnt  tote  la  tre  est  greve,  riches  &  poures  sunt  tra- 
vaillez  en  mutz  de  maneres:  Purveu  est  par  commun  acord  ke  tuz  ceus 
ke  desoremes  sunt  atteintz  de  celes  enprises,  suters  &  Bargayngnurs,  e 
ceus  ke  a  cele  chose  assentent  eyent  la  prison  de  trois  annz,  e  ne  purk- 
aunt  seient  reintz  a  la  volunte  le  Rey.  Done  a  Berewyk  sur  Twede  Ian 
du  regne  le  Rey  Edward,  fiz  le  Rey  Henr,  vintime."|| 

The  maintenance  of  the  tenant  or  defendant,  is  as  much  within  the 
meaning  of  the  statute,  as  the  maintenance  of  a  demandant  or  plaintiff. 

1  Hawk.  P.  C.  c.  84,  §9. 

A  grant  of  part  of  a  thing  in  suit,  made  in  consideration  of  a  prece- 
dent debt,  is  not  within  the  meaning  of  the  statute,  but  such  only  as  is 
made  in  consideration  of  maintenance. 

2  Roll.  Abr.  113,  pi.  3;  15  11.7,  2,  a;  Bro.  tit.  Champerty,  0. 

In  a  prosecution  on  this  statute,  it  doth  not  seem  material  whether  the 
plea,  wherein  the  maintenance  is  alleged,  be  determined  or  not;  or 
whether  the  party  did,  or  did  not  suffer  any  prejudice  by  it. 

1  Hawk.  \\  ( '.  e.  8  1.  '<  8.  /3  It  is  not  an  essential  part  of  the  offence  of  charnperiv, 
that  a  suit  should  have  been  commenced  at  the  time  of  the  contract.  Rust  v.  Larne 
4Litt.  417.0 

||  By  4  E.  3,  c.  11,  the  justices  of  the  one  bench  and  of  the  other,  and 
the  justices  assigned  to  take  assizes,  whensoever  they  shall  come  to  hold 
their  sessions,  or  to  take  inquests  upon  Nisi  Prius,  shall  inquire,  hear, 
and  determine  as  well  at  the  king's  suit,  as  at  the  suit  of  the  party  of 
maintainers,  &c,  and  also  of  champertors.|| 

Champerty  in  any  action  at  law,  seems  to  be  agreed  to  be  within  the 
statute  of  28  E.  1,  and  a  purchase  of  land,  pending  a  suit  in  equity  con- 
cerning it.  hath  also  been  holden  to  be  within  it:  also  a  lease  for  life  or 
»r  a  voluntary  gift  of  land,  pending  a  plea,  is  as  much  within  the 
statute  as  a  purchase  for  money. 

Lawk.  1'.  <'.  c.  84,  \  li'i.     I  That  the  offence  is  not  confined  to  courts  of  common 
law,  see  3  \  es.  502;   L5  Ves.  L56;  18  Ves.  120.|| 

||  An  assignment  of  part  of  the  subject  of  a  prize  suit  then  depending, 
was  declared  void,  as  amounting  to  champerty. 
Stevens  v.  Bagwell,  15  Ves.  L39. 

"N  here  an  attorney  had  obtained  a  conveyance  from  his  client,  pend- 
ing the  suit,  of  the  estate,  which  was  the  subject  of  it,  Lord  Eldon 
relieved  against  it,  considering  the  transaction  as  being  actually  chain 
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perty,  and  decreed  the  conveyance  to  stand  as  a  security  only  for  what 
was  actually  due.  And  a  subsequent  conveyance  after  a  recovery  in 
ejectment  in  right  of  the  plaintiff,  and  possession  taken  under  it,  upon  a 
suggestion  of  doubts  of  the  validity  of  the  former  instrument,  possession 
not  having  then  been  recovered,  was  also  decreed  to  stand  only  for  a 
security ;  his  lordship  not  considering  it  as  a  confirmation,  because  not 
a  separate,  independent,  voluntary  transaction,  but  as  under  the  same 
pressure,  and  called  for  under  the  covenant  for  farther  assurance. 

Wood  v.  Dowries,  18  :  Yes.  120.||  j3An  agreement  amounting  to  champerty  cannot 
be  supported  either  at  law  or  in  equity.  Arden  v.  Patterson,  5  Johns.  Ch.  R.  44  ;  Key 
v.  Vattier,  1  Ham.  132.  In  New  York,  the  purchase  of  land  while  a  suit  concerning 
the  title  is  pending,  when  made  with  a  knowledge  of  the  suit,  is  void  for  champerty. 
Jackson  v.  Ketohum,  8  Johns.  47U  ;  Jackson  v.  Andrews,  7  Wend.  152  :  Murray  v. 
Ballon,  1  Johns.  Ch.  573  :  2  Johns.  Ch.  444.  Counsel  who  had  made  a  contract  with 
their  client,  void  on  the  ground  of  champerty,  are  nevertheless  entitled  to  a  just  com- 

Eensation  for  their  services.      Caldwell's  adm'rs.  v.  Shepherd's  heirs,  G  Monr.  390; 
iust  v.  Larne,  4  Litt.  425.0 

But  neither  a  conveyance  executed,  pending  a  plea,  in  pursuance  of  a 
precedent  bargain,  nor  any  surrender  by  a  lessee  to  his  lessor,  nor  any 
conveyance  or  promise  thereof  made  by  a  father  to  his  son,  or  by  any 
ancestor  to  his  heir  apparent ;  nor  a  gift  of  land  in  suit,  after  the  end  of 
it,  to  a  counsellor  for  his  fee  or  wages  without  any  kind  of  precedent 
bargain  relating  to  such  gift,  is  within  the  meaning  of  the  statute. 

Hawk.  P.  C.  c.  84,  \  15,  18,  19,  21 1. 

||  But,  though  a  gift  of  part  of  the  land  in  suit  after  the  end  of  the  suit 
to  a  counsellor  for  his  wages  is  not  within  the  meaning  of  the  act,  if  it 
evidently  appears  there  was  no  kind  of  precedent  bargain  '  ting  to 
such  gift,  yet  it  seems  dangerous  to  meddle  with  any  such  giu,  since  it 
cannot  but  carry  with  it  a  strong  presumption  of  champerty.  The 
plaintiff,  by  descent  a  Swede,  but  born  in  England,  claimed,  as  heir  of  a 
Swede,  a  large  estate;  being  in  indigent  circumstances  he  applied  to 
"Willis,  an  attorney,  who  agreed  to  undertake  his  cause,  if  a  fund  could 
be  procured.  A  subscription  was  proposed,  and  Willis  became  one  of 
the  subscribers  upon  these  terms;  that  the  plaintiff,  if  he  succeeded, 
should  pay  the  subscribers,  and  among  them  Willis,  double  the  sun  is 
advanced;  and,  if  he  failed,  the  subscribers  were  to  lose  their  money. 
A  bond  was  given  with  a  penalty  of  4000?.;  and  1000?.  was  advanced. 
Lord  Northington  decreed,  that  the  bond  could  not  be  permitted  to  stand 
as  a  security  for  more  than  the  1000?.  actually  advanced;  stating  in  his 
decree,  that  this  transaction,  though  not  strictly  champerty,  Avas  so  near 
it,  that  it  could  not  be  permitted  to  prevail ;  that  it  savoured  of  cham- 
perty :  and  was  therefore  dangerous  to  public  justice. 

Strachan  v.  Brandon  in  Cane.  1707,  cited  by  lord  ehaneellor  in  18  Yes.  127.  j3An 
agreement  made  between  a  client  and  hi--  attorney  after  judgment  has  been  recovered, 
by  which  the  attorney  shall  have  a  part  of  the  money  arising  from  the  judgment,  wheu 
collected,  is  not  void  in  Tennessee,  under  the  statute  of  1821,  c.  66.  Floyd  v.  (iood- 
win.  -  Xerg.  I84.jf 

Where  a  creditor  who  had  instituted  proceedings  at  law  and  in  equity 
against  his  debtor,  enters  into  an  agreement  to  abandon  those  proceed- 
ings, and  give  up  his  securities  in  consideration  of  a  debtor  giving  him  a 
lieu  on  securities  in  the  hands  of  another  creditor,  with  authority  to  sue 
such  other  creditor,  and  agreeing  to  use  his  best  endeavours  to  assist  in 
adjusting  his  account  with  the  holder  of  the  securities,  and  in  recovering 
his  securities ;  held,  that  the  agreement  does  not  amount  to  champerty, 
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but  would  have  done  so,  if  it  had  stipulated  that  creditor  should  have 
maintained  such  proceedings  against  the  holder  of  securities,  in  consi- 
deration of  profits  to  be  derived  by  debtor  from  the  suit. 

Eartley  v.  Russell,  2  Sim.  &  Stu.  1244. 

Persons  having  a  common  interest  may  agree  to  unite  in  a  defence, 
but  the  agreement  must  not  be  beyond  the  common  object:  and  there- 
fore an  agreement  between  several  owners  and  occupiers  of  land  in  a 
parish,  to  concur  in  defending  any  suit  that  may  be  commenced  against 
any  of  them,  by  the  present  or  any  future  rector,  for  the  tithes  of  articles 
covered  by  certain  specified  moduses,  binding  themselves  not  to  com- 
promise or  settle,  and  not  limited  to  their  continuance  in  the  parish,  or 
to  any  particular  time,  seems  illegal. 

Stone  v.  V.m.  1  -lac  R.  426. 

An  equitable  interest,  under  a  contract  of  purchase,  may  be  the  sub- 
ject of  sale  :  the  sub-contract  converts  the  original  vendee  into  a  trustee 
of  his  equitable  interest  for  his  vendee,  who  acquires  the  same  rights 
which  he  had  to  the  benefits  to  be  derived  under  the  primary  contract. 
Such  sub-contracts  are  not  within  the  doctrine  of  champerty  and  main- 
tenance. 

Wood  v.  Griffiths,  1  Swanst.  56. 

An  agreement  to  communicate  such  information  as  shall  enable  a 
party  to  recover  a  sum  of  money  by  action,  and  to  exert  influence  for 
procuring  evidence  to  substantiate  the  claim,  on  condition  of  receiving  a 
portion  of  the  sum  recovered,  is  illegal. 

Stanley  v.  •Jones,  7  Bing.  369. 

An  agreement  between  the  seller  and  purchaser  of  an  estate,  that  the 
purchaser,  hearing  the  expense  of  certain  suits  commenced  by  the  seller 
against  an  occupier  for  arrear  of  rent,  should  have  the  rent  to  be  so  reco- 
vered, and  any  sum  that  could  be  recovered  for  dilapidations;  and  that 
the  purchaser,  bearing  the  expenses,  might  use  the  seller's  name  in 
actions  he  might  think  fit  to  commence  against  the  occupier,  for  arrears 
of  rent  or  dilapidations,  is  not  void  as  savouring  of  champerty. 

WiUiams  v.  Protheroe,  5  Bing.  309.  || 
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(A)  Of  the  several  Statutes  prohibiting  to  purchase  in  Mortmain. 

The  clergy  in  former  days  had  so  great  an  ascendant  over  the  people, 
by  instilling  in  them  the  notions  of  purgatory,  and  had  so  'wrought  on 
them  by  their  art  and  management,  that  they  prevailed  on  them  to  be 
very  liberal  of  their  possessions,  and  especially  at  their  deaths,  to  dispose 
of  them  to  those  only  who  could  promise  them  happiness  in  another 
world.  This  proving  very  prejudicial  to  the  lords,  who  thereby  lost  the 
advantages  of  wardships,  marriage  relief,  escheat,  &c,  (lands  in  the 
hands  of  a  religious  house  or  person  being  considered  as  in  a  dead  hand, 
yielding  no  fruits  to  the  lord,)  occasioned  the  clause  in  the  statute  of 
Magna  Charta,(a)  by  which  it  is  enacted,  That  it  shall  not  be  lawful 
for  any  to  give  his  lands  to  any  religious  house,  and  to  take  the  same 
lands  again  to  hold  of  the  same  house,  &c. 

See  too,  2  Bl.  Com.  268 ;  9  II.  3,  c.  36.  (a)  [Licenses  in  mortmain  were  necessary. 
before  the  granting  of  Magna  Charta,  both  from  the  king,  as  ultimate  lord  of  the  fee, 
and  from  the  intermediate  lord  between  the  king  and  the  alienor.  And  if  no  such 
license  was  "btained,  the  king,  or  the  lord,  might  respectively  enter  on  the  lands  aliened 
in  mortmain,  as  a  forfeiture.  The  necessity  of  this  license  from  the  crown  was 
acknowledged  by  the  constitutions  of  Clarendon,  in  r^pect  of  advowsons,  which  the 
monks  always  greatly  coveted,  as  being  the  ground-work  of  subsequent  appropriations. 
"  Ecclesice  defeudo  domini  regis  mm  possunt  in  perpetuum  dari  sine  assensu  </  conces- 
sione  ipsius."  .MS.  Cotton.  Claud.  B.,  fol.  26.  When  a  license  could  not  be  obtained, 
the  clergy  seem  to  have  had  this  contrivance:  that,  as  the  forfeiture  for  such  aliena- 
tions accrued,  in  the  first  place,  to  the  immediate  lord  of  the  fee,  the  tenant  who  meant 
to  alienate  first  conveyed  his  lands  to  the  religious  house,  and  instantly  took  them 
back  again  to  hold  as  tenant  to  the  monastery;  which  kind  of  instantaneous  seisin 
was  probably  holden  not  to  occasion  any  forfeiture ;  and  then,  by  pretext  of  some 
other  forfeiture,  surrender,  or  escheat,  the  society  entered  into  those  lands  in  right  of 
such  their  newly  acquired  signory,  as  immediate  lords  of  the  fee.  And  this  was  the 
mischief,  which  the  clause  in  Magna  Charta  was  intended  to  provide  against.  2  Bl. 
Com.  26 

But  religious  men  found  means  to  avoid  this  statute,  by  purchasing 
lands  holden  of  themselves,  and  by  taking  long  leases  :  also  all  ecclesias- 
tical persons  regular,  as  abbots,  kc  thought  themselves  out  of  this  sta- 
tute. To  meet  therefore  with  these  evasions,  the  7  Ed.  1,  stat.  2,  called 
the  statute,  De  viris  religiosis,  was  made. 

|| By  that  statute  it  is  provided,  "That  no  person,  religious  or  other, 
whatever  he  be,  that  will  buy  or  sell  any  lands  or  tenements,  or  under 
the  colour  of  gift  or  lease,  or  that  will  receive  by  reason  of  any  other  title 
whatsoever  it  be,  lands  or  tenements,  or  by  any  other  craft  or  engine 
will  presume  to  appropriate  to  himself  under  pain  of  forfeiture  of  the 
same,  whereby  such  lands  or  tenements  may  anywise  come  into  mort- 
main :  and  that  if  any  person,  religious  or  other,  do  presume  either  by 
craft  or  engine  to  offend  against  this  statute,  it  shall  be  lawful  for  us  and 
others  chief  lords  of  the  fee  immediate  to  enter  into  the  land  so  aliened 
within  a  year  from  the  time  of  the  alienation,  and  to  hold  it  in  fee  as  an 
inheritance,''  &c. 

Co.  Lit.  2 ;  Burn's  E.  L.  tit.  Mortmain. 

We  give  the  original,  and  subjoin  another  translation: 
"Providimus,  quod  nullus  Iteligiosus  aut  alius  quicunque  terras 
ant  tenementa  aliqua  emere  vel  vender e,  aut  sub  colore  donationis  aut 
termini  vel  <ili,-,-ius  tituli  cujuscunque,  ah  aliquo  recipere,  aut  alio 
quovis  modo  arte  vel  ingenio  sibi  appropriare  prcesumat,  sub  foris- 
facturd   eorundem,  per  quod  ad  vtanum  mortuam  terrce  et  tenementa 
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hujusmodi  deveniant  ijin></uo  modo.  Providimus  etiafn,  quod  si  quis 
R  'igiosus  «>it  alius  contra  prozsens  statutum  aliquo  mode  arte  vel 
ingenio  venire  prcesumpserit,  limit  nob  in  el  alii*  iinmcdiatis  capi- 
talibus  dominis  feodi  taliter  alienati,  illud  infra  annum  a  tem- 
pore alienationis  hujusmodi  ingredi  et  tenere  in  feodo  et  heredi- 
tate"  &c. 

"We  have  provided,  that  no  person,  religious  or  other,  whatsoever 
he  be,  presume  to  buy  or  sell,  or  under  colour  of  gift  or  lease,  or  any 
other  title  whatsoever,  to  take  of  any  person,  or  by  any  other  means  by 
craft  or  engine  to  appropriate  to  himself  any  lands  or  tenements  where- 
by such  lands  and  tenements  may  in  anywise  come  into  mortmain,  on 
pain  of  forfeiture  of  the  saute.  We  have  provided  also,  that  if  any  per- 
son religious  or  other,  presume  in  any  manner  by  craft  or  engine  to 
offend  against  this  statute,  it  be  lawful  for  us  and  the  other  immediate 
f  lords  of  the  fee  so  aliened  into  the  same  within  a  year  from  the 
time  of  such  alienation  to  enter,  and  to  hold  it  in  fee  and  inheritance," 
&C.|| 

The  clergy,  when  they  found  themselves  prohibited  by  Magna 
Charta  from  purchasing  lands,  and  perceived  that  their  evasion  of  that 
law  was  provided  against  by  7  E.  1,  stat.  2,  which  prohibited  them  not 
only  from  purchasing  but  also  ulld  arte  vel  ingenio  terras  sibi  ipsis  ap- 
propriare  sub  pound  forisfaeturo3  earundem,  began  to  apply  the  judg- 
ments of  the  courts,  against  the  intention  of  the  law,  to  their  own 
advantage  ;  for  they  brought  their  praecipe  against  the  tenant  who  had 
agreed  either  to  give  or  sell  them  the  lands  in  demand,  and  prosecuted 
the  suit,  as  if  it  had  been  really  an  adversary  one,  till  the  tenant,  accord- 
ing to  the  precedent  agreement,  made  default,  which  was  always  looked 
upon  as  sufficient  ground  for  a  judgment  in  favour  of  the  demandant; 
and  the  judges  presuming  all  recoveries  just  and  lawful,  which  were 
prosecuted  in  the  usual  course  of  law,  would  not  bring  those  covinous 
ones  within  the  statute,  though  they  were  apparently  in  fraudem  legis, 
and  attended  with  all  the  inconveniencies  which  the  statutes  were  made  to 
prevent.  But  the  clergy  were  quickly  stopped  in  this  course,  for  (a)  the 
statute  of  Westm.  -  made  these  recoveries  by  default  to  be  mortmain; 
and  the  exposition  of  this  statute  by  the  judges  hath  been  carried  as  far 
beyond  the  letter,  as  their  exposition  on  7  E.  1  seems  to  have  fallen 
short  of  the  meaning  and  intention  of  that  law;  for  though  the  letter  of 
this  act  extends  only  to  recoveries  by  default,  yet  they,  (and  with  good 
reason  too,)  have  extended  it  to  all  other  recoveries,  whether  by  demur- 
rer or  verdict,  or  otherwise  ;  for  if  these  should  not  be  within  the  mean- 
ing of  the  act,  an  issue  might  be  taken  so  much  in  favour  of  the  clergy, 
and  the  evidence  offered  might  be  so  weak,  that  the  whole  intention  of 
the  statute  would  be  eluded. 
2  Inst.  75  ;  Comp.  Incunib.  374.    (a)  13  E.  1,  c.  32 ;  2  Inst.  429,  430. 

Afterwards  they  found  out  the  method  of  conveying  to  uses,  which 
was  first  introduced  to  evade  the  statutes  of  mortmain:  and  this  served 
them  effectually;  for  they  generally  sitting  in  Chancery,  where  uses 
were  solely  cognisable,  obliged  the  feoffee  to  execute  the  use  according 
the  tr»i3t  and  confidence  reposed  in  him.  But  this  mischief  wad 
provided  ag^nst  by  the  statutes  of  15  Rich.  2,  cap.  5,  and  23  H.  8, 
cap.  Vj. 
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(B)  What  things  are  exempt  from,  or  out  of  the  Statutes  of  Mortmain. 

Where  the  (a)  king  (b)  licenseth  any  corporation,  civil  or  religious, 
they  may  purchase,  notwithstanding  the  above-mentioned  statutes  of 
mortmain.  This  power  the  king  seems  always  to  have  had ;  but  the 
dispensing  power  having  been  carried  too  high,  and  greatly  abused  in  a 
late  reign,  it  was  thought  proper  to  restrain  it  by  1  W.  &  M.  st.  2,  c.  2, 
§  12,  (also  vide  3  W.  &  M.  c.  2,  §  17.) 

Co.  Lit.  99.  (a)  Formerly  this  license  or  dispensation  -was  to  hare  been  made  by 
the  king  and  all  the  lords  mediate  and  immediate:  but  now  by  7  &  8  W.  3,  it  may  be 
granted  by  the  king  alone,  of  whomsoever  the  lands  are  holden.  (b)  And  it  hath  been 
holden,  that  such  license  is  good  without  any  clause  of  non  obstante.  Co.  Lit.  99; 
Plow.  5(12  ;  Dyer,  269.  Also  if  the  king  dies  before  execution  thereof,  it  may  be  exe- 
euted  afterwards.     Co.  Lit.  52  b. 

By  the  7  &  8  W.  3,  c.  37,  it  is  enacted,  "  That  it  shall  and  may 
be  lawful  to  and  for  the  king,  his  heirs  and  successors,  when  and 
so  often,  and  in  such  cases  as  his  majesty,  his  heirs  or  successors,  shall 
think  fit,  to  grant  to  any  person  or  persons,  bodies  politic  or  corporate, 
their  heirs  and  successors,  license  to  alien  in  mortmain,  and  also  to  pur- 
chase, acquire,  take,  and  hold  in  mortmain,  in  perpetuity,  or  otherwise, 
any  lands,  tenements,  rents,  or  hereditaments  whatsoever,  of  whomso- 
ever the  same  shall  be  holden.  And  it  is  thereby  declared  that  lands. 
tenements,  rents,  or  hereditaments  so  aliened  or  acquired,  and  licensed, 
shall  not  be  subject  to  any  forfeiture,  for  or  by  reason  of  such  alienation 
or  acquisition." 

[See  the  note  in  Co.  Lit.  99  a,  l.°)th  ed.] 

By  17  Car.  2,  cap.  3,  §  7,  for  the  augmentation  of  poor  benefices 
with  cure,  it  is  enacted,  "That  every  owner  or  proprietor  of  any  impro- 
priation, tithes,  or  portion  of  tithes,  in  any  parish  or  chapelrv.  within  the 
kingdom  of  England  or  dominion  of  Wales,  shall  be  enabled  and  em- 
powered  to  give  or  bestow,  unite  and  annex  the  same,  or  any  part 
thereof,  unto  the  parsonage  or  vicarage  of  the  parish  or  chapel  where 
the  same  or  any  part  thereof  do  lie  or  arise,  or  settle  the  same  in  trust 
for  the  benefit  of  the  said  parsonage  or  vicarage,  or  of  the  curate  and  cu- 
rates th  re  successively,  where  the  parsonage  is  impropriate,  and  no  vicar 
endowed,  according  to  his  or  their  respective  estates,  without  any  license 
of  mortmain."  And  it  is  further  enacted,  §  8,  "  That  if  the  settled  main- 
tenance of  such  parsonage,  vicarage,  churches  and  chapels  so  united,  or 
of  any  other  parsonage  or  vicarage  with  cure,  shall  not  amount  to  the 
full  sum  of  1001.  per  annum,  clear  and  above  all  charges  and  reprizes; 
that  then  it  shall  be  lawful  for  the  parson,  vicar,  and  incumbent  of  the 
same,  and  his  successors,  to  take,  receive,  and  purchase  to  him  and  his 
successors,  lands,  tenements,  rents,  tithes,  or  other  hereditaments,  with- 
out any  license  of  mortmain." 

By  the  2  Ann.  cap.  11,  a  corporation  is  erected  for  the  disposing  of 
the  first-fruits  to  the  clergy,  with  power  to  take  lands  and  tenements  for 
the  use  of  the  clergy,  having  no  settled  competent  provision,  by  bai-gain 
and  sale  enrolled,  according  to  the  statute  27  H.  8,  cap.  16,  or  by  last 
will  and  testament  in  writing,  duly  executed  according  to  law.  without 
any  license  or  writ  of  ad  quod  damn  urn.  notwithstanding  the  statute  of 
mortmain. 

By  st.  43  Geo.  3,  c.  108,  every  person  having  in  his  own  right  any 
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te  or  interest  in  possession,  reversion  or  contingency  of  or  in  any 
lands  or  tenements,  or  of  any  property  in  goods  or  chattels,  may  by 
deed  enrolled  (in  England  under  st.  ~~  II.  8,  c.  1(3,  and  in  Ireland  under 
st.  10  Car.  _.  c.  L,  §  17.)  or  by  will  (the  deed  or  will  to  be  executed  at 
least  three  months  before  his  decease,  including  the  days  of  the  execu- 
tion and  death.)  give  to  any  person  or  persons,  bodies  politic  or  corpo- 
rate, their  heirs  and  successors,  lands  not  exceeding  five  acres,  or  goods 
and  chattels  not  exceeding  in  value  500/.  for  or  towards  the  erecting, 
rebuilding,  repairing,  purchasing  or  providing  any  church  or  chapel 
where  the  liturgy  and  rites  of  the  united  church  shall  be  used,  or  any 
mansion  house  for  the  residence  of  any  minister  of  the  united  church 
officiating  in  such  church  or  chapel,  or  of  any  out-buildings,  offices, 
church-yard  or  glebe  for  the  same,  to  be  applied  for  those  purposes, 
according  to  the  will  of  the  benefactor  in  the  deed  or  will  expressed,  the 
consent  of  the  ordinary  being  first  obtained ;  and  in  default  of  such 
direction,  in  such  manner  as  shall  be  directed  by  the  patron  and  ordi- 
nary with  the  consent  of  the  incumbent;  and  such  persons  and  bodies 
politic  and  corporate  shall  have  capacity  to  purchase,  receive  and  hold 
as  well  from  such  persons  as  shall  be  so  charitably  disposed  to  give  the 
same,  as  from  all  other  persons  who  shall  be  willing  to  sell  or  alien  to 
them  any  lands,  &c,  without  any  license  or  writ  of  ad  quod  damnum, 
the  statute  of  mortmain,  &c,  notwithstanding. 

But  by  §  2,  it  is  provided  that  only  one  such  gift  shall  be  made  by 
any  one  person ;  and  where  the  gift  shall  exceed  the  amount,  the  lord 
chancellor  may.  upon  petition,  make  an  order  for  reducing  it.  And  by 
^  3,  no  glebe  containing  upwards  of  fifty  acres  shall  be  augmented  with 
more  than  one  acre,  the  excess  to  be  reduced  as  in  the  last  proviso. 

By  §  4,  plots  of  land  not  exceeding  one  acre  holden  in  mortmain  may 
be  granted  either  by  exchange  or  benefaction  for  the  above  purposes. 

By  st.  51  Geo.  3,  c.  115,  the  king  may  grant  land  not  exceeding  five 
acres,  by  any  deed  or  writing  under  the  great  seal  or  under  the  seal  of 
the  Duchy  of  Lancaster,  as  the  case  may  be,  for  the  purposes  aforesaid. 

By  §  2,  any  person  seised  of  or  entitled  to  the  fee  simple  of  any  ma- 
nor may  -rant  to  the  minister  of  any  parochial  church  or  chapel  any 
parcel  of  the  waste  (not  exceeding  five  acres)  discharged  of  all  right  of 
common  within  the  parish,  or  within  any  extra-parochial  district,  where- 
in  such  church  or  chapel  shall  be  or  be  intended  to  be  erected  for  the 
purpose  of  erecting  thereon,  or  enlarging  any  such  church  or  chapel,  or 
for  enlarging  a  churchyard  or  burying-ground  therein,  or  for  a  glebe  for 
tli"  minister,  or  to  erect  a  mansion  house  or  other  buildings  thereon, 
or  to  make  other  conveniences  for  the  residence  of  the  minister. || 

Also,  by  the  custom  of  London,  any  citizen  being  a  freeman  of  Lon- 
don, and  being  resident  there,  and  taxable  to  scot  and  lot,  may  by  will 
in  writing  devise  his  lands  lying  (a)  in  the  said  city  in  mortmain,  not- 
withstanding the  above  statutes. 

I '  ct.  &  Stud.  c.  10,  Bridgm.  103  ;  Bro.  tit.  Customs,  7  :  38  Ass.  pi.  18 ;  45  Ed.  3, 
26;  Roll.  Abr.  566.  (a)  [But  he  cannot  so  devise  lands  lying  out  of  London.  Mid- 
dleton  v.  Cater,  I  Br.  Ch.  Rep.  409.] 

(C)  What  is  a  good  Charitable  Use  within  the  43  Eliz. 

Che  statute  43  Eliz.  cap.  4,  enacts,  "  That  the  commissioners  em- 
powered by  the  lord  chancellor  shall  inquire,  gc,  as  to  the  lands,  gc, 
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given  by  well  disposed  people,  for  relief  of  aged,  impotent,  and  poor 
people ;  for  maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools,  and  scholars  in  universities  ;  for  repair 
of  bridges,  ports,  havens,  causeways,  churches,  sea-banks,  and  high- 
ways; for  education  and  preferment  of  orphans;  for  or  towards  the 
relief,  stock,  or  maintenance  of  houses  of  correction  ;  for  marriages  of 
poor  maids;  for  supportation,  aid,  and  help  of  young  tradesmen,  handi- 
craftsmen, and  persons  decayed ;  and  for  relief  or  redemption  of  pri- 
soners or  captives,  and  for  aid  or  ease  of  any  poor  inhabitants  concern- 
ing payment  of  fifteens,  setting  out  of  soldiers,  and  other  taxes." 

Vide  35  Eliz.  c.  7;  39  Eliz.  c.  5  ;  1  Co.  24  ;  11  Co.  70.  That  a  disposition  to  any 
of  these  uses  will  be  good  at  this  day,  without  any  license,  notwithstanding  the  statutes 
of  mortmain.  ,<3This  statute  of  43  Eliz.  c.  4,  is  in  force  in  Kentucky,  Gass  v.  Wilhite, 
2  Dana,  170,  and  North  Carolina,  Griffin  v.  Graham,  1  Hawks,  96.  It  is  not  in  force 
in  Maryland,  Dashiell  v.  Attorney-General,  5  Har.  &  J.  392,  nor  in  Virginia,  Gallego 
v.  Attorney-General,  3  Leigh,  450.  See  4  Wheat.  1  ;  3  Pet.  481.  In  Massachusetts 
aiyi  Pennsylvania,  the  principles  adopted  in  the  English  Courts  of  Chancery,  respect- 
ing charitable  uses,  under  the  43  Eliz.  have  been  adopted  as  the  common  law  of  those 
states.  Going  v.  Emery,  16  Pick.  107  ;  4  Dane's  Ab.  6;  Witman  v.  Lex,  17  S.  &  R. 
88;  Mayor,  &c,  v.  Elliot,  3  Rawle,  170;  M'Girr  v.  Aaron,  1  Penna.  R.  49;  Addis. 
362;  5  Rawle,  151;  3  Pet.  114;  9Cranch,332;  1  Greenl.  271 ;  9  Mass.  44;  10  Mass. 
97;  12  Mass.  537.  See  also,  7  Verm.  241;  3  Verm.  400;  9  Cowen,  486;  2  Conn. 
287 ;  6  Conn.  293  ;  5  Call,  31 1  ;  7  Johns.  Ch.  292 ;  3  Pet.  99.  g/ 

In  the  construction  of  this  statute,  it  has  been  holden, 
That  lands,  &c,  given  for  the  building  of  an  hospital,  for  the  relief  of 
poor  people,  is  a  charitable  use  within  the  equity  of  the  statute. 

Duke's  Char.  109,  £3  Rawle,  170;  Inglis  v.  Sailor's  Snug  Harbour,  3  Pet.  99.g/ 

So,  for  the  building  of  a  sessions-house  for  a  city  or  county  ;  the  mak- 
ing of  a  new  or  repairing  of  an  old  pulpit  in  a  church,  or  the  buying 
of  a  pulpit-cushion  or  pulpit-cloth,  or  the  setting  up  of  new  bells,  where 
none  are,  or  the  amending  them  where  they  are  out  of  order. 

Duke's  Char.  109 ;  /2  Hayden  v.  Stoughton,  5  Pet.  528 ;  Griffin  v.  Graham,  1  Hawks, 
96;  3  Rawle,  170.  gf 

It  seems  settled,  that  money  given  for  the  maintenance  of  a  preaching 
minister,  though  not  a  charitable  use  (a)  mentioned  in  the  statute,  yet 
comes  within  the  equity  of  it ;  for  summa  est  ratio  quse  pro  religione 
facit. 

Poph.  139,  decreed;  Duke's  Char.  109;  S.  C.  1  Ves.  321.  (a)  A  gift  of  lands, 
&c,  to  a  chaplain  or  minister,  to  celebrate  divine  service  is  neither  within  the  letter  or 
meaning  of  this  statute;  for  it  was  on  purpose  omitted  in  the  penning  of  the  act  lest 
the  gifts  intended  to  be  employed  in  purposes  grounded  on  charity,  might,  in  change  of 
time,  contrary  to  the  mind  of  the  giver,  be  confiscated  into  the  king's  treasury ;  for 
religion  being  variable,  according  to  the  pleasure  of  succeeding  princi  s,  that  which  at 
one  time  is  held  for  orthodox,  may,  at  another,  be  accounted  superstitious ;  and  then 
such  lands  are  forfeited,  as  appears  by  the  statute  of  1  Ed.  6,  c.  14  ;  Sir  Francis  Moor's 
Reading  on  the  statute  43  Eliz.  c.  4. 

But,  if  a  school-house  is  erected  by  the  voluntary  contributions  of  the 
inhabitants  of  A  on  the  waste  of  the  lord  of  the  manor,  and  the  lord 
enfeoffs  trustees,  in  trust  that  the  inhabitants  of  A  may  forever  have  a 
school,  as  of  the  gift  of  the  lord  of  the  manor ;  this  is  not  a  free-school, 
and  so  not  a  charity  within  the  statute  of  43  Eliz.  for  which  the  inhabit- 
ants have  a  right  to  sue  in  the  attorney-general's  name. 

Attorney-General  v.  Hewer,  2  Vern.  387. 

So,  if  the  lord  of  the  manor  should  erect  a  mill,  and  convey  it  to 
Vol.  II.— 25  R 
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trustees,  to  the  intent  that  the  inhabitants  might  have  the  convenience 
of  grinding  there,  this  would  not  be  a  charity  within  the  statute. 

Attorney-General  v.  Hewer,  2  Vern.  387.  /?An  association  for  the  purposes  of  mutual 
benevolence  among  its  members  only,  is  not  an  association  for  charitable  uses.  Babb  v. 
Ri  i  .1,  .')  Rawle,  151.  - 

[  Augmentations  made  by  ecclesiastical  persons  to  small  vicarages  and 
curacies  under  the  act  of  29  Car.  2,  c.  8,  are  to  be  considered  by  §  7,  of 
thai  art.  as  charities  within  the  intent  of  stat.  43  Eliz. ;  therefore  an 
information  may  be  filed  in  the  name  of  the  attorney-general  to  establish 
a  right  to  a  curacy  so  augmented. 

Attorney-General  v.  Breton,  2  Ves.  425.] 

|j  Where  there  is  a  gift  to  charity,  in  general,  whether  it  is  to  be 
■  \  cuted  by  individuals  selected  by  the  testator  himself,  or  the  king,  as 
parens  patriae,  is  to  execute  it,  it  is  the  duty  of  such  trustees  on  the  one 
hand,  and  of  the  crown  on  the  other,  to  apply  the  money  to  charity,  in 
the  sense  which  the  determinations  have  affixed  to  that  word  in  the 
Court  of  Chancery;  viz.  either  to  such  charitable  purposes  as  are 
expressed  in  the  statute  of  43  Eliz.  or  to  purposes  having  analogy  to 
those.  The  expression  "  charitable  purposes,"  as  used  in  that  court,  has 
been  applied  to  many  acts  described  in  that  statute,  and  analogous  to 
those,  not  because  they  can  with  propriety  be  called  charitable,  but 
as  that  denomination  is  by  the  statute  given  to  all  the  purposes  des- 
cribed. 

By  Lord  Eldon,  10  Ves.  541. ||  /2The  Courts  of  Chancery  of  North  Carolina  have  the 
like  jurisdiction  as  the  English  Court  of  Chancery  have  of  administering  the  prerogative 
of  the  crown  incases  of  charity.  The  political  rights  of  the  king,  on  the  American 
Revolution,  devolved  on  the  people,  and  by  statute,  this  power,  in  this  respect,  has  been 
placed  in  the  courts.    1  Hawks,  96.     See  2  Pet.  584;  3  Pet.  498;  9  Cowen,  481.  # 

||  By  an  act  of  the  13  Geo.  3,  commissioners  were  authorized  to  levy  a 
rate  on  occupiers  of  houses  in  Brighton,  for  paving,  watching  &c.  the 
town:  and  another  rate  on  every  chaldron  of  coals  brought  into  the 
town,  for  repairing  or  building  works  to  protect  the  town  against  the 
sea  :  on  an  information  filed  against  the  commissioners  for  a  misapplica- 
tion of  the  coal  rate,  the  court  held  that  the  object  of  the  act  was  a 
charitable  use  within  the  statute,  and  therefore  the  court  had  jurisdiction 
to  take  an  account  of  the  duty,  and  see  how  it  had  been  applied. 

Htorney-General  v.  Brown,  1  Swanst.  R.  265;  and  see  Attorney-General  v.  Heelis, 
2  Sim.  &  Stu.  67  ;  Gort  v.  Attorney-General,  6  Dow.  136. 

A  bequest  to  the  widows  and  orphans  of  the  parish  of  Lindfield,  was 
neid  a  good  charitable  bequest. 

Attorney-General  v.  Comber,  2  Sim.  &  Stu.  93. 

The  whole  series  of  decisions  under  the  43  Eliz.  in  favour  of  devises 
to  charity,  proceed  on  the  principle  that  where  there  is  ability  in  the 
grantor  to  grant,  and  the  gift  is  for  charitable  purposes,  the  grant,  though 
void  at  the  time  when  it  was  made,  is,  by  the  effect  of  the  43  Eliz. 
rendered  operative;  but  if  there  is  inability  to  grant,  the  court  has  not 
interfered  to  make  good  a  grant  of  a  thing  that  the  grantor  had  no  power 
to  grant. 

See  Attorney-General  v.  Skinners'  Company,  2  Russ.  417.|j 
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A  superstitious  use  is  described  to  be  where  lands,  tenements,  rents, 
goods,  or  chattels  are  given,  secured,  or  appointed,  for  and  towards  the 
maintenance  of  a  priest  or  chaplain  to  say  mass; (a)  for  the  mainte- 
nance of  a  priest,  or  other  man,  to  pray  for  the  soul  of  any  dead  man, 
in  such  a  church,  or  elsewhere  ;  to  have  or  maintain  perpetual  obits, 
lamps,  torches,  ik.c.  to  be  used  at  certain  times,  to  help  to  save  the  souls 
of  men  out  of  purgatory;  these,  and  such  like  uses,  are  declared  to  be 
superstitious,  to  which  the  king,  by  force  of  several  (b)  statutes,  and 
as  head  of  the  church  and  state,  and  intrusted  by  the  common  law,  to 
see  that  nothing  is  done  in  maintenance  or  propagation  of  a  false  religion, 
is  entitled,  so  as  to  direct  and  appoint  all  such  uses  to  such  as  are  truly 
charitable 

4  Co.  104;  Bridg.  10.");  Cro.  Jac.  51  ;  Salk.  16-2,  pi.  1.  (c)[Since  the  Reformation, 
a  charitable  foundation  for  saying  mass,  praying  for  the  souls,  &c.  is  adjudged  to  be  per- 
formed by  saying  the  service  according  to  the  Liturgy.  Co.  Lit.  95,  b.]  fi  In  Kentucky, 
any  trust  or  use  made  for  the  benefit  of  a  religious  society,  cannot  be  denounced  as  a 
superstitious  use.  Gass  v.  Wilhite,  2  Dana,  170.  g/  (A)  Vide  1  E.  0,  c.  14  ;  15  Rich.  2. 
c.  5  ;  23  H.  8,  c.  10;  1  Geo.  l,c.  55.  ||  There  is  no  statute  making  uses  void  generally. 
The  statute  of  1  E.  G,  relates  only  to  superstitious  uses  of  a  particular  description  then 
existing.  The  statute  of  H.  8,  relates  only  to  assurances  of  lands  to  churches  and 
chapels  ;  which,  if  for  a  longer  term  than  twenty  years,  it  declares  absolutely  void.  The 
statute  of  Geo.  1,  was  only  temporary.  || 

And  all  limitations  of  land,  &c.  in  fee-tail,  for  life  or  years,  to  any 
of  the  above-mentioned  uses,  are  said  to  be  superstitious  and  to  belong 
to  the  king,  who  is  to  direct  and  appoint  them  in  coclem  genere  ;  so  that 
they  cannot  revert  to  the  donor,  his  heirs  or  representatives,  during  the 
time  that  they  were  to  continue  to  the  purposes  aforesaid. 

Duke's  Char.  107. 

So,  if  lands  be  given  on  condition  to  find  a  priest,  &c,  though  no 

priest  be  found,  yet  this  is  a  superstitious  use,  to  which  the  king  is 

entitled. 

4  Co.  104;  Duke's  Char.  106.  /2A  devise  to  a  Roman  Catholic  priest,  who  might 
succeed  the  testator  in  a  certain  place,  to  be  entailed  on  him  and  his  successors  in  trust, 
was  held  to  be  valid,  as  intended  in  case  of  the  congregation.  1  Penna.  49 ;  Addis. 
362.  - 

But,  if  there  be  a  charitable  use  intermixt  with  the  superstitious  use  ; 
so  that  they  may  be  distinguished,  the  king  shall  have  only  so  much  as 
is  limited  to  the  superstitious  use. 

4  Co.  104  ;  Duke's  Char.  107. 

It  was  found  by  inquest,  that  A  devised  to  J  S  and  his  heirs  absolutely, 
without  a  trust;  that  he  did  it  for  the  good  of  his  soul:  and  that  the 
devisee  owned  that  this  estate  was  not  his,  but  belonged  to  God,  and  his 
saints :  the  Court  of  King's  Bench  held,  that  this  could  not  be  averred  to 
be  a  superstitious  use,  by  reason  of  the  statute  of  frauds  and  perjuries  ; 
and  said  that  a  monk  might  now  take  by  purchase,  and  seemed  to  think 
so  of  a  nun  ;  but  an  informal  ion  being  exhibited  in  the  Exchequer,  for 
a  discovery,  and  that  an  application  might  be  made  of  the  devise  to  a 
use  truly  charitable,  (c)  it  was  holden  there,  that  the  statute  of  frauds 
did  not  bind  the  king ;  that  he,  as  head  of  the  commonwealth,  is 
intrusted  and  empowered  to  see  that  nothing  is  done  to  the  disherison 
of  the  crown,  or  the  propagation  of  a  false  religion,  and  to  that  end 
•ntitled  to  pray  a  discovery  of  a  trust  to  a  superstitious  use;  and  that 


196    CHARITABLE  USES  AND   MORTMAIN. 

(E)  How  Charitable  Gifts,  &c.  have  been  construed. 

this  being  a  superstitious  use,  the  king  shall  order  it  lo  be  applied  to  s 
proper  use. 

Salk.   162,  pi.   1,  The   King;  and   Lady   Portington.     [|(c)See   Lord   Hardwicke's 
observations  on  this  point  in  giving  judgment  in  Adlington  v.  Cann,  3  Atk.  154.  [t 

A  legacy  lor  such  purposes  as  the  superior  of  a  convent  or  his 
successor  shall  judge  most  expedient,  would  seem  to  be  void  as  a  super- 
stitious use. 

Smart  v.  Prujean,  6  Ves.  560.  See  also  De  Garcin  v.  Lawson,  4  Ves.  433,  note.  || 
.V.  being  a  beneficed  clergyman,  devised  600/.  to  Mr.  Baxter,  to  be 
distributed  by  him  among  sixty  pious  ejected  ministers,  and  added,  that 
he  did  not  give  it  to  them  for  the  sake  of  their  nonconformity,  but 
ause  he  knew  many  of  them  to  be  pious  and  good  men,  and  in  great 
want :  he  also  gave  Mr.  Baxter  20/.,  and  20/.  to  be  laid  out  in  a  book 
of  bis,  entitled,  Baxter's  Call  to  the  Unconverted ;  and  this  was  holden 
;i  superstitious  use,  which,  though  void,  yet  the  charity  is  good,  and  shall 
be  applied  in  eodem  genere  ;  and  it  was  decreed  for  the  maintenance 
of  a  chaplain  in  Chelsea  college. 

.  -218,  Attorney-General  v.  Baxter.  Decreed  by  North,  Lord  Keeper;  but  this 
decree  was  reversed,  1  W.  \:  M.  by  the  Lords  Commissioners.  See  the  case  in  2  Vem. 
Id."),  by  the  name  of  Attorney-General  v.  Hughes.  ||  This  case  is  mentioned  in  Lord 
Hardwicke's  note-book  thus:  "The  case  of  Mr.  Baxter  upon  Mayo's  will  :  the  decree 
reversed  ;  not  upon  any  thing  contradicting  the  general  principle  reported  to  have  been 
stated,  but  because  really  a  legacy  to  sixty  particular  ejected  ministers  to  be  named  by 
Baxti  r,  and  as  if  a  legacy  to  those  sixty  individuals."  7  Ves.  76.  A  trust  in  favour  of  a 
dissenting  congregation  is  most  clearly,  since  the  toleration-act,  enforceable  in  equity. 
Lloyd  v.  Spillet,  W  P.  Wins.  34  1,  and  2  Atk.  1 18  ;  Attorney-General  v.  Cock,  2  Ves.  273  : 
Attorney-General  v.  Fowler,  15  Ves.  85.  || 

A,  by  will,  charged  his  estate  with  an  annual  sum  for  the  maintenance 

of  Scotchmen  in  the  university  of  Oxon,  ||  to  enter  into  holy  orders  as 

soon  as  capacitated  by  the  canons  of  the  church  of  England,  ||  to  be  sent 

into  Scotland,  to  propagate  the  doctrine  of  the  church  of  England  there; 

and  presbyteries  being  settled  in  Scotland  by  act  of  parliament,  the 

question  was.  Whether  this  devise  should  be  void,  and  so  fall  into  the 

•  state  and  go  to  the  heir,  or  should  be  applied  cy  pres?  But  the  matter 

doth  not  appear  by  the  report  to  have  been  determined. 

J  \  ern.  266;  Pasch.  1692.  Attorney-General  and  Guise.  ||  The  decree  in  this  cause 
as  to  the  charity  was,  that  the  trustees  named  in  the  will  should  convey  over  the  estate 
in  question  to  the  six  senior  fellows  of  Baliol  college,  Oxford  (one  of  the  colleges  men- 
tioned in  the  testators  will)  subject  to  mortgages,  annuities,  &c,  as  therein  mentioned, 
to  be  disposed  of  as  in  the  said  decree  particularly  mentioned,  the  end  of  the  decree 
being  "  for  the  effectual  execution  of  the  said  trust  as  near  as  can  be  to  the  said  will  and 
intention;"  the  heir  at  law,  &c,  to  have  their  costs.  Reg.  Lib.  1692,  A.,  fob  1074.  See 
another  suit  as  to  this  charity  mentioned  by  Lord  Loughborough  in  3  Ves  650.  ||  #The 
English  doctrine  of  cy  pres  does  not  apply  in  North  Carolina.    1  Dev.  Eq.  R.  276. g/ 

f 
(E)  How  Charitable  Gifts  and  Dispositions  have  been  construed  ;  [and  how  far  favoun  < 

in  Equity.] 

Our  chancellors  have  been  very  liberal  in  their  constructions  as  to 
charitable  dispositions,  so  as  to  make  them  answer  the  intention  of  the 
donors,  and  for  that  purpose  have  dispensed  with  several  ceremonies 
required  in  other  grants:  and  therefore  it  has  been  holden,  that  an  ap- 
pointment to  a  charity  without  livery  of  seisin,  or  attornment,  is  good. 

Duke's  Char.  109,  110.  [The  uniform  rule  of  a  court  of  equity,  before,  at,  and  after 
the  statute  of  Elizabeth,  hath  been,  that  where  the  uses  are  charitable,  and  the  person 
hath,  in  himself,  full  power  lo  convey,  it  will  aid  a  defective  conveyance  to  such  uses. 
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Per  Lord  Henley,  keeper.  1  Bl.  Rep.  90.  Where  a  donor  hath  expressed  himself  so 
obscurely,  as  to  leave  it  quite  doubtful  whether  he  intended  to  give  a  principal  sum  to  a 
charity,  or  only  the  interest  and  produce  of  it,  a  court  of  equity,  it  seems,  will  not  con- 
fine it  to  the  latter.    2  Atk.  328.] 

So,  a  deed  of  bargain  and  sale  to  a  charitable  use,  though  not  good  by 
27  H.  8,  c.  16,  for  want  of  enrolment,  yet  shall  be  good  as  an  appoint- 
ment within  the  statute  43  Eliz.  c.  4. 

Preced.  Chan.  391. 

So,  if  copyhold  lands  are  devised  to  a  charity,  they  shall  pass  without 

any  surrender,  and  shall  bind  the  heir,  but  the  lord  shall  not  lose  his  fine. 

Duke's  Char.  110;  1  Ves.  225;  Attorney-General  v.  Andrews.  [But,  where  there 
are  prior  limitations  of  the  copyhold  to  several  persons,  a  court  of  equity  will  not  inter- 
fere in  favour  of  a  charity.    Attorney-General  v.  Lady  Downing,  Ambl.  573.] 

Tenant  in  tail,  without  levying  a  fine  or  suffering  a  recovery,  may 
devise  to  a  charity,  and  such  disposition  shall  be  good,  by  way  of  ap- 
pointment within  the  statute  43  Eliz.  c.  4,  which  being  subsequent  in 
time,  hath  so  far  repealed  and  abrogated  the  statute  de  donis. 

Duke's  Char.  110;  2  Vern.  453,  S.  P.;  Preced.  Chan.  390,  S.  P. 

[If  a  devise  be  to  a  charitable  use,  though  the  object  be  not  in  esse, 
and  though  it  depend  on  the  will  of  the  crown  whether  it  shall  be  ever 
called  into  existence,  equity  will  establish  it. 

Attorney-General  v.  Lady  Downing,  Highmore,  134;  Ambl.  572. 

An  appointment  to  a  charity,  made  precedent  to  the  stat.  of  Eliz.,  and 
so  void,  was  holden  to  be  made  good  by  the  statute. 

Smith  v.  Stowel,  1  Ch.  Ca.  195.] 

But,  if  A  devises  lands  by  will,  not  duly  executed  within  the  statute 
of  frauds  and  perjuries,  such  disposition  is  void,  and  cannot  operate  as 
an  appointment;  for  the  statute  of  frauds  is  subsequent  to  the  43  Eliz. 
c.  4 ;  and  requires,  that  all  devises  of  lands,  &c,  should  be  in  writing 
duly  attested,  &c,  without  making  any  exceptions  as  to  charitable  dis- 
positions. 

2  Vern.  597;  Salk.  163,  pi.  3,  S.  P.;  Preced.  Chan.  270,  390.  [But,  where  copy, 
hold  lands  were  surrendered  to  the  use  of  a  will,  and  devised  in  charity,  Lord  Hardwicke 
held  the  will,  though  not  signed  in  the  last  sheet,  and  without  witnesses,  to  be  a  o-ood 
appointment  of  the  estate  for  the  chanty,  under  the  stat.  43  Eliz.  Attorney-General  v. 
Sawtell,  2  Atk.  497 ;  Attorney-General  v.  Andrews,  1  Ves.  225 ;  Habergham  v.  Vin- 
cent, 4  B.  Ch.  Rep.  353;  2  Ves.  Jun.  204,  S.  C] 

Also,  if  an  infant,  lunatic,  or  feme  covert,  by  will  or  deed,  give  any- 
thing to  a  charitable  use,  it  shall  be  void  in  the  same  manner  as  all  other 
acts  of  theirs  are. 

Duke's  Char.  110;  Moor,  822. 

But  choses  in  action,  as  statutes,  bonds,  &c,  though  not  assignable  at 
law,  yet  a  gift  of  them  is  good,  as  an  appointment  to  a  charity. 

Duke's  Char.  79. 

Also,  if  lands  are  given  to  churchwardens  of  a  parish,  to  a  charitable 
use,  although  the  devise  be  void  in  law,  they  not  being  a  corporation 
capable  of  taking  lands  in  succession,  yet  they  shall  be  capable  for  this 
purpose. 

Duke's  Char.  82,  said  to  be  decreed.     Qu.  et  vide  Gravenor  v.  Hallum,  Ambl.  644. 
[Where  a  conveyance  was  to  certain  officers  of  a  corporation,  and  not  to  the  body  corpo- 
rate, equity  supplied  the  defect.     1  Bl.  Rep.  91  ;  Ambl.  351.]     A  devise  to  the  princi 
pal,  fellows,  and  scholars  of  Jesus  College  in  Oxford,  and  their  successors,  for  maintenance 
of  a  scholar,  is  good,  and  they  shall  be  in  nature  of  trustees  for  this  purpose;  though 

R  2 
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3   Eliz.  c.  1.  such  disposition  would  have  been  mortmain  by  22  H.  8,  c.  10 
11        136;  Lev.  284,  S.  P. 

So,  where  an  impropriator  devised  to  one  who  served  the  cure,  ani 
to  all  that  should  serve  the  cure  after  him,  all  the  tithes  and  other  pro- 
tits.  &c,  though  the  curate  was  incapable  of  taking  by  this  devise,  in 
such  manner,  for  want  of  being  incorporate,  and  having  succession;  yet 
it  was  holden,  that  the  heir  of  the  devisee  should  be  seised  in  trust  for 
irate  for  the  time  being. 

2  Vent.  349. 

Where  there  hath  been  an  uncertainty  in  the  description  of  the  per- 
sons to  take,  the  courts  have  been  very  liberal  in  their  expositions;  as, 
where  a  devise  of  lands  to  a  charity  was  to  a  corporation  by  a  wrong 
name  ;  as  to  the  mayor  and  chamberlain,  instead  of  the  mayor  and  com- 
monalty. 

Duke's  Char.  82  ;   Mayor  of  London's  case. 

Si>.  where  money  was  given  generally  to  a  parish,  it  was  holden,  that 
it  must  be  intended  to  the  poor  of  the  parish. 

West  v.  Knight,  1  Ch.  Ca.  134. 

So,  where  lands  were  devised  to  A  for  life,  remainder  to  the  church 
of  St.  Andrew's,  Ilolborn,  it  was  holden,  that  the  parson  of  the  church 
should  have  this  remainder. 

Duke's  Char.  113.] 

||  Where  500/.  was  bequeathed  to  the  church  of  St.  Helen's,  it  was 
holden  it  should  not  go  to  the  vicar  or  stipendiary  of  the  church,  but  that 
it  belonged  to  the  churchwardens  for  the  repairing  and  adorning  of  the 
fabric. 

Attorney-General  v.  Ruper,  2  P.  Wms.  125.  || 

[So,  a  legacy  to  the  poor  inhabitants  of  Saint  Leonard,  Shoreditch, 
was  deemed  to  go  to  the  poor  not  receiving  alms. 

Attorney-General  v.  Clarke,  Ambl.  422. 

a  legacy  was  given  to  the  poor,  the  court  directed  it  to  be 
given  to  the  poor  French  refugees,  it  appearing  that  the  testator  was  a 
French  refugee. 

Attorney-General  v.  Ranee,  cited,  Ambl.  422. 

So,  where  a  bequest  was  for  the  benefit  of  poor  dissenting  ministers 
living  in  any  of  the  counties  of  England,  it  was  holden  to  be  good ;  and 
it  being  in  proof,  that  there  are  three  distinct  societies  of  dissenters,  and 
that  collections  are  made  for  the  poor  ministers  of  each,  it  was  directed 
to  be  so  applied. 

Walker  v.  Childs,  Ambl.  524. 

It'  the  gift  is  for  the  poor  of  any  city,  and  other  parishes  are  afterwards 
admitted  within  the  precincts  of  the  city,  and  added  thereto;  the  poor 
of  the  parishes  admitted  shall  have  a  proportion  of  the  charity. 

Attorney-General  v.  Corporation  of  Rochester,  Finch,  194.  Qu. 

A  legacy  of  51.  was  bequeathed  to  the  poor  of  two  hospitals  in  Can- 
terbury, naming  them;  and,  by  a  codicil,  an  annuity  of  51.  to  all  and 
every  the  hospitals:  it  appearing  that  the  testatrix  lived  at  Canterbury 
many  years,  and  died  there;  and  that  she  had  taken  notice  by  her  will, 
of  two  Canterbury  hospitals;  the  charity  was  holden  not  to  be  void  for 
uncertainty,  but  to  have  been  intended  far  all  the  hospitals  in  Canter 
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Miry ;  but  not  to  extend,  as  was  pressed,  to  an  hospital  about  a  mile  out 
Df  Canterbury,  though  founded  by  the  same  archbishop,  and  governed 
by  the  same  statutes. 

Masters  v.  Masters,  1  P.  Wms.  4-25. 

One  Penning,  of  Saffron  Walden,  and  several  others,  subscribed  to  a 
charity-school  there,  of  twelve  boys  and  girls,  which  subscription  was 
only  during  the  pleasure  of  the  benefactors.  Penning,  pleased  with  see- 
ing these  children,  declared  he  would  leave  them  something  at  his  death  : 
there  was  also  a  free-schocl  in  the  same  town ;  and  Penning  made  his 
will,  giving  "500/.  to  the  charity-school."  Lord  Chancellor  Parker  said, 
that  though  the  free-school  be  a  charity-school ;  yet  the  charity-school 
for  boys  and  girls  went  more  commonly  by  that  name  :  and,  as  the  tes- 
tator was  fond  of  the  latter,  and  declared  he  would  leave  them  a  legacy; 
therefore,  tk(it,  and  not  the  free-school,  was  entitled  thereto. 

Attorney-General  v.  Hudson,  1  P.  Wms.  671. 

A  sum  of  money  was  bequeathed  to  be  distributed  every  year,  on  cer- 
tain days,  to  the  poor  of  the  parish  of  L  in  the  county  of  M,  in  which 
county  there  was  no  such  parish  ;  but  there  was  in  the  county  of  D  :  the 
court  established  the  will,  because  it  appeared  that  the  testator  was  born 
there,  and  that  both  he  and  his  parents  lived  and  died  there. 

Owen  v.  Bean,  Finch,  3'J5. 

Noel,  Lord  Carron,  formerly  ambassador  here  from  the  States-General, 
being  seised  in  fee  of  a  great  house  in  Lambeth,  called  Carron-house, 
and  the  lands  thereto  belonging  called  the  Park,  and  having  built  an 
almshouse  in  that  parish,  wherein  he  placed  seven  poor  women  of 
Lambeth,  of  sixty  years  of  age  and  upwards,  whilst  he  lived,  and  ap- 
pointed 4/.  to  be  paid  to  them  every  year  quarterly,  did,  in  order  to  esta- 
blish the  same  as  a  perpetual  charity,  by  his  will,  change  the  premise* 
with  28l.per  annum,  to  be  distributed  equally  among  seven  poor  women  ; 
and  directed  that  when  one  or  more  of  them  died,  their  places  should  be 
supplied,  at  the  appointment  of  the  owners  of  Carron-house,  by  other 
poor  women,  who,  as  it  was  suggested,  and  as  had  always  been  the  case 
during  his  life,  he  intended  should  be  poor  women  of  that  parish.  It 
appeared  that  the  owners  of  Carron-house  had  for  some  time  paid  the 
charity,  but  of  late  had  refused,  so  that  it  was  become  in  arrear;  neither 
did  they  fill  up  the  vacant  places,  pretending  that  the  charity  was  not 
payable  in  succession,  there  being  no  such  direction  in  the  will  of  the 
donor,  but  only  to  seven  poor  women  who  were  in  possession  at  his 
death ;  or  that  if  it  must  be  paid,  yet  it  might  be  to  other  poor  women 
out  of  any  other  parish  at  their  own  appointment.  A  bill,  therefore, 
was  brought  against  the  owners  of  Carron-house,  to  have  the  charity 
established  forever,  and  the  arrears  thereof  paid  by  the  defendants,  and 
the  growing  payments  duly  made  for  the  time  to  come,  and  the  poor 
women  to  be  chosen  in  succession  out  of  Lambeth  parish,  and  not  out 
of  any  other  parish;  for  otherwise  the  charity  would  rather  be  an  injury 
than  a  kindness  to  Lambeth  ;  because,  if  taken  out  of  other  parishes, 
Lambeth  must  maintain  them,  the  4/.  per  annum  being  not  sufficient.  It 
was  decreed  as  prayed,  and  a  charity  was  established  in  the  hands  of  the 
churchwardens  in  succession,  though  not  given  so  in  direct  words. 

Finch,  353. 
||  A  bequest  to  poor  relations  may  be  sustained  as  a  charity. 

White' v.  White,  7  Ves.  422. 
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So,  v  here  there  was  a  devise  to  A  and  his  heirs,  with  a  direction,  that 

yearly  he  ami  his  heirs  should  forever  divide  and  distribute  according  to 

...s  ami  their  discretion  among  the  testator's  poor  kinsmen  and  kinswo- 

.  and  amongst  their  offspring  and  issue  dwelling  in  the  county 

on  201. ;  it  was  adjudged  to  be  in  the  nature  of  a  charitable  be- 

t,  and  (the  will  being  made  in  1581)  was  sustained,  and  inquiries 

directed  as  to  the  poor  relations  living  in  that  county. 

rney-General  v.  Price,  17  Ves.  371 ;  Isaac  v.  De  Frieze,  lb.  not. ;  S.  P.  Bransden 
v.  Woodridge,  Ambl.  .'>>>?. 

A  legacy  tor  a  general  charity-purpose  wholly  undefined  is  void. 

.  i:  ssctt.  ."{  Ves.  155.     5  3  Leigh.  450;  4  Wheat.  1  ;  3  Pet.  481;  6  Conn.  293; 
2  Caim  s,  <  las.  Er.  :::;:  ;  but  vide  5  Call,  311.  g/ 

A  bequest  for  such  objects  of  benevolence  and  liberality  as  the  trustee 
in  his  discretion  shall  approve,  cannot  be  supported  as  a  charitable 
legacy,  but  is  a  trust  for  the  next  of  kin. 

Morice  v.  Bishop  of  Durham,  9  Ves.  399,  and  S.  C.  on  appeal,  10  Ves.  522. 

Where  a  fund  was  vested  by  will  in  trustees,  "  to  be  from  time  to  time 
forever  applied  in  the  purchasing  of  such  books,  as  by  a  proper  disposi- 
tion of  them  under  the  following  directions  might  have  a  tendency  to 
promote  the  interests  of  virtue  and  religion,  and  the  happiness  of  man- 
kind ;  the  same  to  be  disposed  of  in  Great  Britain,  or  in  any  other  part 
of  the  British  dominions;  this  charitable  design  to  be  executed  by  and 
under  the  direction  or  superintenclency  of  such  persons,  or  under  such 
rules  and  regulations  as  by  any  decree  or  order  of  the  high  Court  of 
Chancery  shall  from  time  to  time  be  directed  in  that  behalf;"  Lord 
Thurlow  was  of  opinion,  that  the  testator,  not  having  given  the  court 
more  of  specific  direction  as  to  the  nature  of  the  books,  than  that  they 
were  to  be  such  as  may  have  a  tendency  to  promote  the  interests  of  vir- 
tue and  religion,  and  the  happiness  of  mankind,  had  not  given  direction 
enough  :  and  therefore  held  the  next  of  kin  entitled. 

Brown  v.  Vcale,  stated  in  7  Ves.  50,  note. 

lint,  where  a  testatrix  bequeathed  to  trustees  the  residue  of  her  per- 
sonal estate,  "for  the  use  of  the  Welch  circulating  charity-schools,  as 
long  as  the  same  should  continue,  and  for  the  increase  and  improvement 
of  Christian  knowledge,  and  promoting  religion  in  such  manner  as  the 
trustees  for  the  time  being  should  think  most  proper  and  conducive  to 
tin  said  charitable  purposes;  and  moreover  that  they  should  purchase 
from  time  to  time  new  Bibles  and  other  religious  books,  pamphlets,  and 
tracts  as  they  should  think  fit  for  such  pious  uses  and  purposes  as  were 
intended  for  those  already  bought,  and  should  apply  and  dispose  of  the 
said  books,  effects,  and  personal  estate  accordingly  ;  and  in  the  meantime 
should  deposit  all  the  said  Bibles,  books,  pamphlets,  and  tracts  in  the 
house,*'  which  she  devised  for  that  purpose;  and  also  made  provision 
in  her  will  for  keeping  up  the  number  of  trustees;  the  devise  of  the 
house  was  declared  void ;  but  the  personal  bequest  was  sustained  as  a 
general  charitable  purpose  of  promoting  Christian  knowledge,  to  be  exe- 
cuted, regard  being  had,  as  far  as  reasonably  might  be,  to  the  particular 
charity  pointed  out,  with  checks  for  the  purpose  of  making  it  conform- 
able to  the  establishment  of  the  country. 

Attorney-General  v.  Stepney,  10  Ves.  22. 

Henry  Fryer  enfeolfed  several  persons  in  trust,  and  by  his  will  ap- 
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jointed  them  to  pay  100/.  per  annum  to  three  parishes  in  London,  viz. 
A,  B,  &  C,  for  the  poor  of  those  parishes ;  and  appointed  some  other 
charities  since  determined,  and  of  the  residue  he  declared  they  should 
stand  seised  for  the  use  of  the  poor  in  general  forever.  After  the  testa- 
toi's  death,  Dr.  Fryer,  his  son  and  heir,  whom  he  had  disinherited  upon 
some  displeasure,  contested  the  will  and  settlement  in  the  Court  of 
Wards,  and  at  last  the  matter  was  referred  to  the  king,  who  awarded, 
that  the  100/.  per  annum  should  be  distributed  among  the  three  pa- 
rishes, viz.  20/.  to  A,  and  40/.  a-piece  to  B  &  C,  and  that  SO/,  per  annum 
forever  should  go  to  the  rebuilding  and  repair  of  the  church  of  St.  Paul, 
London,  and  the  residue  to  Dr.  Fryer  and  his  heirs.  This  award  was 
confirmed  by  several  orders  in  the  Court  of  Wards,  but  no  formal  decree 
was  made  there,  nor  in  the  Court  of  Chancery,  by  a  decree  of  which 
court  also  the  king  by  his  award  ordered  it  to  be  settled.  And  the  trus- 
tees were  to  convey  the  laud  subject  to  these  uses  to  Dr.  Fryer,  and  the 
land  having  been  enjoyed  by  him,  and  the  trust  performed  accordingly, 
the  commissioners  of  charitable  uses  upon  complaint  to  them,  made  a 
decree,  whereby  they  settled  the  whole  estate  to  charitable  uses,  without 
regard  to  former  proceedings.  And  the  decree  of  the  commissioners 
was  quashed  by  the  Lord  Keeper  Finch,  because  this  being  a  general 
charity,  and  for  the  poor  in  general,  the  commissioners  have  nothing  to 
do  with  it;  bv  it  is  to  be  determined  by  the  king  himself  in  the  Court 
of  Chancery ,  upon  an  information  by  the  attorney-general  in  behalf  of 
the  king,  which  accordingly  he  directed  to  be  brought.  And  upon  the 
information,  the  lord  keeper  said,  that  this  general  charity  belongs  to  the 
king  himself  to  dispose  of,  but  yet  to  the  poor.  And  therefore  the  dis- 
posal of  80/.  per  annum  to  Paul's  was  out  of  the  trust  and  void,  and  the 
distribution  to  the  three  parishes  good,  and  to  be  confirmed.  But  as  to 
the  poor  kindred  of  Fryer,  who  prayed  to  be  considered,  he  said  that  no 
consideration  could  be  had  of  them,  for  the  disposition  is  to  be  such  as 
may  endure  forever,  and  they  cannot  live  poor  forever.  But  before  he 
would  dispose  of  the  residue,  he  said  he  would  acquaint  the  king  with 
the  case  and  the  value  of  the  estate,  to  have  his  directions  how  the  dis- 
position of  this  general  charity  should  be,  and  that  to  be  confirmed  by 
the  decree  of  the  court.  And  afterwards  the  king  directed  it  should  go 
to  the  maintenance  of  the  mathematical  scholars  in  Christ's  Hospital ; 
which  was  accordingly  confirmed  by  the  decree  of  the  court. 

Attorney-General  v.  Matthews,  2  Lev.  167;  S.  C.  Finch,  245,  by  the  name  of  Fryer 
v.  Peacock.  It  appears  in  some  places  by  the  name  of  Attorney-General  v.  Peacock. 
This  case  is  given  at  length  in  the  words  of  the  reporter,  as  being  the  earliest  upon  the 
subject,  and  as  having  been  marked  with  particular  attention  by  Lord  Chancellor  Eldon, 
in  delivering  his  judgment  in  the  case  of  Moggridge  v.  Thackwell.  The  result  of  his 
lordship's  reasoning  upon  this  and  the  several  other  cases  which  he  examined  was,  that 
where  there  is  a  general  indefinite  purpose  of  charity,  not  fixing  itself  upon  any  object, 
and  no  trust  interposed,  the  disposition  is  in  the  king  by  sign  manual :  but,  where  the 
execution  is  to  be  by  a  trustee  with  general  or  some  objects  pointed  out,  there  the  court 
upon, an  information  administers  the  trust,  and  a  scheme  for  that  purpose  is  laid  before 
the  master.  Motjgridge  v.  Thackwell,  7  Ves.  86;  Paice  v.  Archbishop  of  Canterbury, 
11  Ves.  372  ;  2  Freem.  261 ;  Attorney-General  v.  Pearce,  2  Atk.  87;  Cook  v.  Ducken- 
field,  lb.  569  ;  Clifford  v.  Francis,  2  Freem.  330- 1| 

A  having  devised  100/.  to  be  applied  to  such  charitable  uses  as  he 
had,  by  writing  under  his  hand,  formerly  directed,  and  no  such  writing 
being  to  be  found,  it  was  holden  that  the  king  should  appoint,  who  gave 
it  to  the  mathematical  boys  in  Christ's  Hospital;  which  was  decreed 
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irdingly;  and  thai  the  parties  should  be  indemnified  againstthe  writ- 
ing refei  red  to. 

V  in.  y-Ceneral  v.  Syderlin,  ||  I  Vorn.  224.  See  the  statement  of  this  case  from  the 
Ri  gistrar's  book,  ?  Ves.  43,  note  ;  and  a  further  account  of  it  by  Lord  Eldon,  lb.  70, 
&c.  ?  \  es.  J.  43,  n.  70,  S.  ('.  cited.  If  the  general  substantial  intention  of  a  will 
is  charily,  hut  the  objects  of  it  are  nol  fixed — or  if  the  objects  are  pointed  out,  but 
the  charily  cannot  be  effectuated  in  that  particular  mode,  because  it  is  unlawful — the 
charity  is  no(  destroyed;  but,  in  the  former  case,  the  mode  of  application  will  be  directed 
in  some  instances  by  the  king,  and  in  others  by  the  Court  of  Chancery;  and,  in  the  lat- 
ter  case,  another  mode  of  devoting  the  property  to  charitable  purposes  will  be  substituted. 
\\  hether  the  king  or  the  Chancery  will  direct  the  new  disposition  of  the  fund  depends  on 
this  distinction — that  when  there  is  a  general  indi  finite  purpose  of  charity,  without  any 
particular  objects  being  fixed,  or  trusties  selected,  the  disposition  is  in  the  king  by  sign 
manual;  but  where  the  execution  is  to  be  by  a  trustee  with  general  or  some  objects 
•  urt  will  take  the  administration  of  the  trust.  7  Ves.  J.  3G,  Moggridge 
v.  Thackwell;  lb.  490,  Cary  v.  Abbot;  9  Ves.  J.  405,  Morrice  v.  Bishop  of  Durham. 
A  bequest  in  trust  for  suck  objects  of  benevolenct  and  liberality  as  the  trustee  in  his  own 
tion  shall  most  approve,  cannot  be  supported  as  a  charitable  bequest.  The  mean- 
ing of  that  term,  as  employed  in  Chancery,  is  derived  chiefly  from  st.  43  Eliz.  c.  4. 
purposi  s  are  considered  charitable,  which  that  statute  enumerates,  or  which  by 
analogies  are  deemed  within  its  spirit  and  intendment;  and  to  some  such  purpose  every 
bequest  to  charity  generally  shall  be  applied.  But  there  are  many  objects  of  liberality 
and  Inn.'  voh  nee  not  included  in  that  statute,  which  however  cannot  be  excluded  from  the 
y  any  construction  of  the  will.  The  bequest  has  never  been  held  charitable,  win  re 
tin  testator  has  not  either  used  that  word  to  denote  his  general  purpose,  or  specified 
some  particular  purpose,  which  Chancery  has  determined  to  be  charitable  in  its  nature. 
And  the  trust  being  void,  as  it  is  for  uncertain  objects,  the  property  is  undisposed  of  and 
geos  to  the  next  of  kin.  9  Ves.  .T.  399,  .Morrice  v.  Bishop  of  Durham;  10  Ves.  J.  522, 
S.  C.     See  6  East  328,  Doe  v.  Copestake.} 

A  testator  devised  the  residue  of  his  property  to  trustees  to  be  paid 
to  charitable  and  pious  uses.  Lord  Apsley  said  there  was  no  objection 
to  the  uncertainty  of  the  object,  for  the  king  may  appoint,  and  that  he 
would  apply  to  his  majesty,  as  Lord  Nottingham  did  in  the  case  of  the 
Attorney-General  v.  Peacock,  (su/rrit.) 

Attom<  y-General  v.  Derrick,  Ainbl.  712.  ||     /2  Going  v.  Emery,  16  Pick.  107.g/ 

[A,  by  his  will,  devised  all  his  lands  and  tenements,  in  the  event  of 
his  son's  dying  under  age  or  without  issue,  to  the  defendant  and  four 
others  by  name,  for  such  charitable  uses  and  purposes  as  he  should  direct 
by  codicil  or  otherwise.  By  bis  codicil,  he  ordered  and  directed,  pursu- 
ant to  that  clause  in  his  will,  that  the  said  lands  and  tenements  should, 
at  the  discretion  of  his  said  trustees,  be  sold  and  disposed  of,  or  kept  in 
their  hands  and  possession  ;  and  that  the  purchase-money  arising  there- 
by, or  the  rents  and  profits  thereof,  should  be  applied  and  distributed  to 
and  amongst  such  persons,  or  to  and  for  such  uses  or  purposes,  in  such 
manner  as  he  should  by  any  writing  appoint;  and  for  want  of  such 
direction  and  appointment,  then  to  such  person  or  persons,  or  to  such 
uses  and  purposes,  as  they  the  said  trustees,  or  the  major  part  of  them, 
or,  in  case  of  death,  the  survivors  or  survivor  of  them,  or  the  heirs  of 
such  survivor,  should  judge  fit  and  convenient.  The  testator's  son  died 
under  age  and  without  issue.  The  testator  left  no  directions  by  writing 
or  memorandum  as  to  the  application  of  the  estates  devised.  The  trus- 
tees insisted  upon  the  beneficial  interest  in  them:  the  heir  at  law  of  the 
testator  claimed  them  as  a  resulting  trust.  But  Lord  Hardwicke  decreed, 
that,  as  the  intention  of  the  testator  was  clear  in  favour  of  charity,  a 
scheme  should  be  laid  before  the  master  for  applying  the  estate  to  sucl 
charitable  uses  and  purposes  as  should  answer  bis  intention,  and  also 
for  the  application  and  distribution  of  the  money  that  should  be  coming 
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in  out  of  the  growing  rents  and  profits,  or  out  of  the  money  that  should 
arise  by  any  future  sale. 

Cook  v.  Duckenfield,  2  Atk.  562. 

A,  by  his  will,  gives  to  Bread-street  ward  200/.,  according  to  Mr. 
's  will :  Lord  Hardwicke  decreed,  that  the  money  should  be  dis- 
posed of  in  such  charities  as  the  aldermen  and  inhabitants  of  the  ward 
should  think  most  beneficial. 

Baylis  and  Church  v.  Attorney-General,  2  Atk.  239. 

The  testator,  by  his  will,  gave  a  moiety  of  the  residue  of  his  estate 
to  such  of  the  lying-in  hospitals  as  his  executor  should  appoint.  Af- 
terwards he  struck  out  of  his  will  the  name  of  his  executor,  but  did  not 
appoint  any  other  executor.  It  was  decreed  by  Lord  Thurlow,  that  the 
court  would  appoint ;  and  it  was  accordingly  referred  to  a  master,  to 
which  of  the  lying-in  hospitals  the  legacy  should  be  paid. 

White  v.  White,  1  Br.  Ch.  Rep.  12.    See  Wheeler  v.  Shove,  Mos.    288,  301,  conlr. 

Sir  George  Downing  devised  an  estate  to  trustees  for  the  purpose  of 
founding  a  college ;  and  directed  them  to  form  a  plan  for  the  govern- 
ment of  it :  the  trustees  died  in  the  testator's  lifetime ;  and  Lord  Cam- 
den held  the  heirs  at  law  entitled  to  the  conduct  of  the  charity. 

Attorney-General  v.  Lady  Downing,  Ambl.  575.] 

||  A  legacy  was  given  to  B,  to  he  disposed  of  for  the  benefit  of  non- 
conforming ministers,  with  the  advice  of  C  and  D  :  B,  C,  and  D,  all  died 
in  the  testator's  lifetime  ;  yet  the  court  sustained  the  legacy. 
Attorney-General  v.  Hickman,  2  Eq.  Ca.  Abr.  tit.  Charity,  pi.  14. 

So,  where  a  residue  was  given  to  J  V,  with  a  desire  that  he  would 
dispose  of  it  in  such  charities  as  he  should  think  fit,  recommending  poor 
clergymen  who  have  large  families  and  good  characters,  and  J  V  died 
in  the  lifetime  of  the  testatrix;  yet  the  charity  was  sustained,  and  exe- 
cuted by  the  court. 

Moggridge  v.  Thackwell,  3  Br.  Ch.  Rep.  517;  1  Ves.  Jun.  464,  S.  C;  7  Ves.  36, 
S.  C.  reheard.  || 

[W.  left  money  to  be  distributed  in  charity  at  the  discretion  of  his 
three  executors,  one  of  whom  died  before  the  information  was  filed. 
Lord  Hardwicke  held,  that  this  not  being  a  bare  authority,  but  coupled 
with  an  interest,  survived  to  the  other  two  executors :  but  that  the  exe- 
cutors, in  this  case,  could  not  divide  the  charities  into  three  parts,  and 
each  executor  nominate  a  third  absolutely,  because  the  determination  of 
the  property  of  every  object  was  left  by  the  testator  to  the  direction  of 
all  the  executors. 

Attorney-General  v.  Gleg,  1  Atk.  356. 

Archbishop  Seeker,  among  many  charitable  legacies,  gave  to  his 
trustees,  the  defendant  and  Dr.  Stinton,  since  dead,  1000/.  stock,  for  tht 
purpose  of  establishing  a  bishop  in  his  majesty's  dominions  in  America, 
and  ordered,  that  if  any  charity  to  which  he  had  given  a  legacy,  should 
no  longer  subsist,  such  legacy  should  fall  into  the  residue.  It  was  con- 
tended, that  there  being  no  bishop  in  those  parts  of  America,  nor  any 
likelihood  that  there  ever  would  be  one,  the  legacy  was  void,  and  fell 
into  the  residue.  But  by  Lord  Thurlow,  the  money  must  remain  in 
court,  till  it  shall  be  seen  whether  any  such  appointment  shall  take  place. 

Archbishop  Seeker  also  gave  1000/.,  to  be  laid  out  upon  repairing  par 
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ige-houses.  Tlie  counsel  for  the  Bishop  of  Chester  said,  that  the 
archbishop's  other  trustee  bum:  dead,  the  selection  of  the  objects  belonged 
to  bis  client  alone.  But,  by  Lord  Thurlow,  it  must  be  referred  to  the 
master,  and  proposals  of  proper  objects  be  laid  before  him. 

Attorney-General  v.  Bishop  of  Chester,  1  Br.  Ch.  Rep.  444.] 
Y\  here  money,  given  in  charity,  is  to  be  disposed  of  in  such  manner 
is  the  executors  or  the  survivors  shall  think  fit,  it  is  considered  as  a  per- 
sonal trust  which  dies  with  the  executors. 

Hibbard  v.  Lamb,  Ambl.  309.  || 

[The  testator  gave  200/.  to  the  corporation  of  Q.  Anne's  Bounty,  to 
augment  poor  livings,  and  directed  his  executors  to  divide  the  residue 
of  Ins  personal  estate  into  three  parts,  and  to  pay  one-third  either  to  the 
corporation  ol'  Q.  Anne's  Bounty,  or  the  Society  for  Propagating  the 
Gospel,  and  another  third  to  some  public  charity.  The  legacy  to  the 
corporation  of  Q.  Anne's  Bounty  was  holden  to  be  void,  as,  by  the  rules 
of  that  institution,  it  must  be  laid  out  in  lands.  The  legacy  which  was 
ii  to  the  same  charity,  or  to  the  Society  for  Propagating  the  Gospel, 
was.  on  the  same  account,  ordered  to  be  paid  to  the  latter.     And  the 

.  icy  to  some  public  charity  was  declared  to  be  good,  but  that  the  exe- 
cutors ought  to  dispose  of  it  under  the  eye  of  the  court,  and  therefore 
were  to  propose  a  charity  to  the  master. 

Widmore  v.  The  Corporation  of  Q.  Anne's  Bounty,  Ambl.  636;  1  Br.  Ch.  Rep.  13, 
in  not.  S.  C]    ,3  Middleton  v.  Clitherow,  3  Ves.  734.  g/ 

If  one  dispose  of  lands  worth  10/.  a-year,  to  maintain  a  preacher, 
schoolmaster,  and  poor  people  in  Deal,  and  the  lands  after  come  to  be 
worth  100/.  a-year,  it  must  be  all  employed  to  increase  the  several 
charities. 

8  Co.  130.  School  of  Thetford's  case,  that  the  price  of  lands  increasing,  the  rents 
shall  be  raised,  and  laid  out  in  augmentation  of  the  charity.  See  ace.  Duke's  Charita- 
ble Uses.  71.  112.  [Attorney-General  v.  Mayor  of  Coventry,  2  Vern.  397  ;  2  Br.  P.  C. 
'23(3.  S.  ('.  Where  lands  were  set  at  an  under-value,  and  had  been  for  a  long  time  so 
enjoyed  ;  the  lease  was  set  aside,  and  the  tenant  decreed  to  pay  the  arrears  of  the  rent 
rdino  to  the  full  value.  Beverly  v.  Farrer,  2  Vern.  414  ;  {6  Ves.  J.  452,  Attorney- 
General  v.  Green;  10  Ves.  J.  555,  Attorney-General  v.  Owen.}  If  there  are  several 
uses,  n  urt  is  not  bound  to  direct  that  they  shall  all  be  augmented  proportionably ; 
but  may  use  its  discretion  as  to  the  method  in  which  the  surplus  shall  be  distributed. 
Ambl.  191.]     Preced.  Chan.  225. 

Where  A,  seised  of  a  manor  of  the  yearly  value  of  240/.,  devised 
several  legacies,  and  particularly  to  his  heir  at  law  40/.,  and  then  added, 
that  briii";  determined  to  settle  for  the  future,  offer  the  death  of  me 
and  my  wife,  the  manor  of  F,  with  all  lands,  woods,  and  appurte- 
nances, to  charitable  uses,  I  devise  to  M  and  N,  upon  trust,  that  they 
shall  /art/  yearly  and  forever,  several  particular  sums  to  charitable 
uses,  amounting  in  the  whole  to  120/.  per  annum  ;  and  gave  the  trus- 
tees something  for  their  pains;  there  being  an  overplus,  it  was  decreed 
to  Lro  in  augmentation  of  the  charities,  it  appearing  to  be  the  testator's 
intent  to  settle  the  whole  manor,  and  that  the  heir  should  have  no  more 
than  40/. 

Arnold  v.  Attorney-General,  Show.  P.  C.  22. 
Wherever  it  is  evidently  the  intention  of  the  testator  to  dispose  of 
the  whole  estate  to  the  charity,  and  the  revenue's  increase,  such  increase 
goes  to  the  charity,  and  does  not  result  to  the  heir  at  law. 

Attorney-General  v.  Johnson.  Ambl.  190;  Attorney-General  v.  Sparks,  Ibid.  201' 
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Attorney-General  v.  Towner,  2  Ves.  1 ;  4  Bro.  Ch.  Rep.  103 ;  Attorney-General  v. 
Minshull,  4  Ves.  11;  Attorney-General  v.  Earl  of  Winchelsea,  3  Br.  Ch.  Rep.  373; 
Attorney-General  v.  Green,  2  Br.  Ch.  Rep.  492,  in  which  case  LordThurlow  varied  tho 
nature  of  the  trust.  The  object  of  the  gift  was  to  purchase  advowsons  for  University 
College,  Oxford :  the  college  had  as  many  advowsons  as  the  legislature  would  allow 
them  to  take  ;  his  lordship  increased  those  they  already  had. 

But  if  there  are  several  uses,  the  court  is  not  hound  to  direct  that  they 
shall  all  be  augmented  proportionably ;  but  may  exercise  its  discretion 
as  to  the  method  in  which  the  surplus  shall  be  distributed. 

Attorney-General  v.  Johnson,  Ambl.  191. || 

If  in  the  constitutions  for  founding  an  hospital,  it  be  ordained  that  no 
lease  shall  be  made  for  above  twenty  years,  and  the  rent  not  to  be  raised, 
nor  above  three  years'  rent  taken  for  a  fine ;  though  the  tenant  of  the 
hospital  lands  is  entitled  to  a  beneficial  lease  upon  renewal,  yet  this 
constitution  is  not  to  be  followed  according  to  the  letter;  but  as  times 
alter,  and  the  price  of  provisions  increaseth,  so  the  rent  ought  to  be 
raised  in  proportion. 

Watson  v.  Hinsworth  Hospital,  2  Vem.  596. 

|| So,  if  an  hospital,  restrained  by  its  constitution  from  granting  a  lease 
for  any  longer  term  than  twenty-one  years,  makes  a  lease  for  twenty- 
one  years,  with  a  covenant  by  renewal  to  make  it  up  sixty  years,  and*by 
deed  of  covenants  the  lessee  covenants  to  pay  all  additional  rents,  this 
covenant  is  not  binding  in  equity,  as  being  equally  prejudicial  to  the 
hospital  as  a  lease  for  sixty  years.  And  the  corporation  are  but  trustees 
for  the  charity,  and  may  improve  for  the  benefit  of  the  charity,  but 
cannot  do  any  thing  to  its  prejudice,  in  breach  of  the  founder's  rules. 
But  the  additional  rent  and  arrears  shall  be  paid  during  the  term  of 
twenty -one  years;  for  though  it  was  an  indenture  of  mutual  covenants 
on  the  lessor's  part  to  renew,  and  on  the  lessee's  part  to  pay  the  addi- 
tional rent,  those  covenants  appeared  in  the  deed  to  have  been  made  on 
distinct  considerations,  viz.  the  covenant  for  increase  of  rent,  because  the 
price  of  provisions  was  raised,  and  the  covenant  for  renewal,  because 
the  lessee  undertook  to  lay  out  100/.  in  building. 

Lydatt  v.  Foach,  2  Vem.  410.  See  ace.  Taylor  v.  Dulwich  Hospital,  1  P.  W.  655; 
Watson  v.  The  Master,  &c,  of  Hemsworth  Hospital,  14  Ves.  324. 

In  1715,  the  trustees  of  a  charity  granted  a  lease  of  lands,  theretofore 
let  at  31/.  per  annum,  for  nine  hundred  and  ninety-nine  years,  in  con- 
sideration of  500/.  to  be  laid  out,  and  4/.  per  annum  additional  rent. 
The  court  considered  this  as  an  alienation  of  the  property  in  perpe 
tuum,  and  decreed  the  lease  to  be  delivered  up;  but,  as  the  tenant  had 
lately  laid  out  600/.  in  improvements,  he  was  to  have  just  allowances 
in  the  account.     The  present  annual  value  was  about  100/. 

Attorney-General  v.  Green,  6  Ves.  452. 

In  1747,  the  trustees  of  a  charity  demised  to  the  defendant's  ancestor, 
for  ninety-nine  years,  a  farm,  part  of  the  charity  estate,  at  the  yearly 
rent  of  32/.,  with  an  agreement  that  he  should  lay  out  40/.  in  repairs. 
The  original  lessee  died  in  1753,  and  in  1801,  the  existing  trustees  filed 
their  bill  against  his  representative,  praying  that  he  might  surrender  the 
former  lease,  and  accept  a  new  one,  which  they  offered  for  a  reasonable 
term,  and  at  a  fair  rent.  The  farm  was  proved  worth  to  be  let  at  130/. 
per  annum.  Lord  chancellor  held,  that  this  was  a  breach  of  trust  in 
fust  trustees,  and  that  the  lease  ought  to  be  delivered  up;  but  said 
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he  would  not  charge  the  defendant  with  more  rent  than  32/.  per  an- 
num previously  to  the  filing  of  the  bill,  nor  with  costs,  if  he  gave  up 
the  lease  without  trouble  ;  which  he  accordingly  did. 

Attorney-General  v.  Owen,  U>  Ves.  555. 

Where  trustees  had  granted  a  lease  of  a  charity  estate  for  seventy 
years  under  terms,  not  only  against  the  express  directions  of  the  founder, 
but  most  improvident  in  themselves,  the  court  set  it  aside,  and  would 
have  done  so  with  costs,  but  that  the  information  had  been  filed  before 
the  derisions  in  the  two  last  cases,  (supra.)  The  relators  not  wishing 
in  disturb  the  under  lessees,  the  account  was  confined  to  the  filing  of 
the  information  or  previous  demand. 

■ney-General  v.  Griffith,  !.'?  Vis.  5G5.  The  trustees  who  grant  such  leases  may 
be  relators  in  the  information 'for  the  purpose  of  setting  them  aside;  for  it  cannot  be 
objected,  that  they  como  to  set  aside  their  own  deliberate  acts,  the  court  being  the  par- 
amount trustee  of  a  charity.     Attorney-General  v.  Talbot,  cited  in  13  Ves.  571. 

But  the  length  of  the  term  would  seem  not  to  be  of  itself  a  sufficient 
reason  for  setting  a  lease  aside,  particularly  against  persons  claiming 
under  several  mesne  assignments.  Therefore  Lord  Eldon  supported  a 
charity  lease  for  eighty  years  as  to  the  interest  of  a  sub-lessee,  for  a  fair 
consideration  several  years  before,  and  without  notice  except  that  it  was 
a  charity-lease.  And  as  to  the  original  lease,  his  lordship  taking  into 
consideration  the  length  of  time,  the  surrender  of  a  former  lease,  the 
terms  of  which  did  not  appear  ;  the  rent  reserved,  and  an  expenditure, 
though  not  according  to  the  covenant,  yet  equally  beneficial ;  directed 
inquiries  to  be  made  for  the  purpose  of  ascertaining,  whether  the  lease 
Mas  reasonable,  or  unreasonable  to  such  a  degree  as  that  fraud  could 
be  inferred. 

Attorney-General  v.  Backhouse,  17  Ves.  283. ]| 

Neither  will  the  courts  sutler  a  charity  to  be  diverted  to  other  uses 
than  the  donor  intended  it ;  and  therefore  where  money  was  given  for 
the  relief  of  the  poor,  and  the  trustees  laid  it  out  in  building  a  conduit, 
this  was  holden  a  miscmployment. 

Duke's  Char.  94. 

So,  where  several  distinct  charities  were  given  to  a  parish,  viz.  12/. 
per  annum  for  repairing  the  church,  6/.  per  annum  for  mending  the 
highways,  and  so  much  to  the  poor,  in  all  40/. per  annum,  and  the 
trustees  having  paid  10.9.  for  every  day's  lecture  to  a  lecturer,  and  laid 
out  other  parts  of  it  for  the  service  of  the  parish,  but  not  according  to 
the  directions  of  the  donor;  it  was  holden  by  my  lord  chancellor,  that 
if  it  should  be  admitted  that  parishioners  might  change  and  apply  pa- 
rochial charities  as  they  thought  fit,  it  would  destroy  all  charities;  and 
therefore  ordered  that  for  what  was  paid  the  parson,  they  should  not  be 
allowed  a  farthing,  but  that  for  the  other  payments  they  should  be 
allowed  the  money,  being  promiscuously  paid  for  several  years  before ; 
but  tor  the  future,  that  it  should  be  paid  according  to  the  terms  of  the 
charity. 

Vera.  42  ;   Man  and  Ballet,  Eq.  Ca.  Abr.  99,  pi.  4,  S.  C. 

[One  seised  in  fee  of  a  manor  grants  a  rent  in  fee  out  of  it,  as  a 
charity,  for  the  support  of  several  poor  persons,  and  afterwards  grants 
the  manor  to  .1  S  in  fee:  the  nomination  of  the  poor  persons  belongs  to 
the  heir  of  the  grantor,  and  doth  not  go  with  the  manor.  But  foras- 
much as  the  grantees  and  owners  of  the  lands  had  for  upwards  of  sixty 
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years  enjoyed  the  nomination  of  the  persons,  who  had  partaken  of  the 
charity,  the  court  aliowed  to  them  all  the  payments  they  had  made  to 
anv  of  the  poor,  though  nominated  by  themselves,  and  would  not  dis- 
turb any  thing  that  had  been  already  done. 

Attorney-General,  v.  Rigby,  3  P.  Wms.  145. 

Where  trustees  of  a  charity  had  a  discretionary  power  to  lay  out 
money  on  a  road,  the  court  said  it  would  not  interpose  to  control  them, 
unless  it  had  been  shown  that  they  had  acted  corruptly  or  partially ;  at 
the  same  time  the  court  would  not  dismiss  the  information,  but  retained 
it  in  order  to  keep  a  hand  over  them,  (a) 

Attorney-General  v.  Governors  of  Harrow  School,  2  Ves.  552.]  [|  (a)  In  the  case  of 
the  Attorney-General  v.  The  Haberdashers'  Company,  1  Ves.  Jun.  295,  lord  chancel- 
lor says,  that  the  only  way  of  administering  a  charity  is  by  general  directions  to  the 
trustees:  that  the  information  is  not  to  be  kept  under  the  direction  of  the  court  to  be  exe- 
cuted from  time  to  time;  but  that  if  the  trustees  misbehave,  there  must  be  another  in- 
formation upon  the  new  ground.  || 

||  Where  trustees  of  a  charity,  whether  they  be  individuals  or  a  cor- 
porate body,  (and  a  corporate  body  for  charitable  purposes  are  con- 
sidered as  trustees,)  have  mismanaged  the  funds,  and  neglected  the 
objects,  the  court  has  decreed  them  to  make  good  the  deficiency,  and 
visited  them  with  costs. 

Attorney-General  v.  Haberdashers'  Company,  1  Br.  P.»  C.  9. 

And  where  there  has  been  very  gross  misconduct  in  a  corporation, 
misapplication,  &c.  of  the  increased  revenues,  and  inability  to  pay  the 
money  due  in  consequence,  the  court  has  directed  the  estate  to  be  con- 
veyed to  other  trustees. 

Mayor,  Bailiffs,  &c,  of  the  city  of  Coventry,  v.  The  Attorney-General,  2  Bro.  P.  C. 
236. 

But  the  court  will  not  interfere  with  the  governors  of  a  charity  esta- 
blished by  charier,  unless  they  have  also  the  management  of  the 
revenues,  and  evidently  abuse  their  trust. 

Attorney-General  v.  Foundling  Hospital,  2  Ves.  Jun.  42;  4  Br.  Ch.Rep.  167,  S.  C; 
Attorney-General  v.  Corporation  of  Bedford,  2  Ves.  505;  Eden  v.  Foster,  2  P.  Wins. 
326. 

The  Court  of  Chancery  has  jurisdiction  in  all  cases  of  abuse  and  mis- 
management of  the  revenues  of  a  charity  by  the  governors  ;  and  where 
the  heir  of  the  founder  was  a  lunatic,  an  irregular  appointment  of 
governors  and  a  schoolmaster  by  his  committee  was  vacated  upon  peti- 
tion to  the  lord  chancellor,  as  visitor. 

Attorney-General  v.  Dixie,  13  Ves.  519.  || 

[Dr.  Radcliffe,  by  his  will  devised  300/.  a  year  to  two  persons,  to  be 
chosen  by  the  Archbishop  of  Canterbury,  and  certain  other  trustees  out 
of  University  College  in  Oxford,  which  sum  he  ordered  to  be  paid  to 
them  for  ten  years  for  their  maintenance  ;  five  years  whereof  they  were 
to  spend  in  England  in  the  study  of  physic,  and  the  other  five  abroad. 
The  defendant  was  one  so  chosen,  and  studied  here  according  to  the 
direct  inns  of  the  will,  and  for  that  time  he  received  his  five  years'  salary; 
but  afterwards  did  not  go  abroad  on  account  of  the  ill  state  of  his  health; 
and  thereupoivin  the  year  1730  resigned  to  the  trustees,  who  accepted 
his  resignation,  and  chose  another  in  his  room ;  and  in  the  year  1735  an 
information  was  exhibited  against  him,  that  he  might  account  for  the 
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five  years'  salary  thus  received.  For  the  defendant,  it  was  argued,  that 
in  a  late  case  which  came  before  the  House  of  Lords,  between  Gaudy 
and  Anstice,  upon  an  appeal,  their  lordships  were  of  opinion  that 
the  word  maintenance  included  education ;  and  therefore,  though  that 
word  was  used  in  the  present  will,  education  must  be  intended  by  it,  as 
implied  ;  and  when  the  defendant  had  spent  half  of  the  time  in  his  edu- 
ction here  in  England,  and  was  prevented  by  ill  health  from  going 
abroad,  and  thereupon  had  resigned,  and  his  resignation  had  been 
accepted,  and  another  chosen  in  his  stead,  it  was  submitted  that  the 
present  suit  must  be  thought  an  unreasonable  one.  And  the  lord  chan- 
cellor was  of  that  opinion,  and  dismissed  the  information.      m 

Attorney-General  v.  Stephens,  2  Jur.  Eccl.  157;  Burn's  E.  L.  tit.  Charitable  Uses; 
1  Atk.  358,  S.  C.  5  2  Eq.  Ca.  Abr.  tit.  Charity,  (A),  pi.  17.] 

The  courts  will  not  be  easily  prevailed  on  to  change  the  terms  of  a 
charity,  though  by  the  consent  of  all  the  parties  interested;  as,  where  A 
devised  50/.  per  annum  for  a  lecturer  in  polemical  or  casuistical  divinity, 
so  as  he  was  a  bachelor  or  doctor  in  divinity,  and  fifty  years  of  age,  and 
would  read  five  lectures  every  term,  and  at  the  end  of  the  term  deliver 
fair  copies  of  the  same,  to  be  kept  in  the  University;  and  in  default  of 

such  lecturer  he  gave  the  50/.  per  annum  to College  in  Oxon, 

with  consent  of  the  heir.  Application  was  made  to  mitigate  the  rigour 
of  the  qualifications,  viz*that  a  man  of  forty  may  be  capable,  that  three 
lectures  may  be  sufficient  every  term,  and  that  if  fair  copies  are  delivered 
in  every  year  it  may  suffice ;  but  my  lord  chancellor  refused  to  inter- 
meddle, though  no  opposition  was  made,  and  said,  that  it  was  not  in  the 
power  of  the^heir  to  alter  the  disposition  of  his  ancestor. 

Attorney-General  v.  The  Margaret  and  Regius  Professors  in  Cambridge,  &c.,  1  Vera. 
55.  ||  But  the  devise,  as  to  certain  lands-,  being  considered  as  void,  the  defendant,  A  K, 
the  heir  at  law  and  administrator  with  the  will  annexed  of  the  testator,  with  a  view  to 
promote  the  design  of  the  testator,  did,  by  a  deed  duly  executed,  settle  certain  lands  to 
th(  purpi  -  s  of  The  said  intended  will.  After  taking  notice  that  the  said  settlement 
might  have  its  effect,  as  near  as  might  be,  according  to  the  intent  of  the  said  testator's 
will,  which  it  could  not  well  have  by  the  strictness  of  the  penning  of  the  will,  without 
•itatino-  a  lecturer  of  fewer  years,  and  abridging  the  number  of  lectures  termly,  the 
di  eree,  as  stated  in  the  registrar's  book,  as  to  this  part  of  the  testator's  will,  is  as  fol- 
lows: -His  lordship  doth  further  order  and  decree,  by  and  with  the  consent  of  the  said 
A  K.  as  heir  and  next  of  kin,  and  being  the  founder  of  the  said  gift,  have  made  the  set- 
tlement as  aforesaid  to  effect  the  same,  that  the  professor  to  be  chosen  by  the  electors 
shall  be  doctor,  or,  at  least,  bachelor  in  divinity,  and  capable  if  he  be  of  the  age  of  forty 
years  or  upwards,  and  that  the  said  lectures  shall  be  reduced  to  four  in  each  term,  in- 
I  of  five,  and  that  such  lectures  shall  be  delivered  in  writing  to  the  vice-chancellor 
for  the  time  being  once  only  in  every  year,  viz.  on  the  20th  of  July,  and  if  the  said  lec- 
tures an- neo-lected  to  be  read,  then  the  rents  of  the  premises  to  go  according  to  the 
will."  Reg.  Lib.  1681,  A,  fol.  892;  1  Vern.  56,  note  in  2d  edit.,  where  the  parties 
come  to  an  agreement  with  the  heir  at  law,  and  he  confirms  the  devise  of  land  to  a 
charity,  the  court  will  not  take  it  away,  for  it  becomes  the  act  and  deed  of  the  heir. 
Ambl.  158.|| 

[By  a  private  act  of  parliament tfor  regulating  Bolton  school,  the  num- 
ber of  trustees  was  limited  to  twelve,  of  whom  seven  were  to  constitute 
a  quorum  ;  and  there  was  a -clause  in  the  act,  that  if  any  of  the  consti- 
tutions or  provisions  in  the  act  should  be  found  inconvenient  or  imprac- 
ticable, the  trustees  might  apply  by  petition  to  the  lord  chancellor,  who 
_<ht  in  a  summary  way  vary  such  constitution  or  provisions.  It 
having  been  found  impracticable  to  collect  together  so  many  as  seven 
oul  of  twelve  trustees,  insomuch  that  no  meeting  had  ever  been  had,  ap 
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plication  was  made  to  the  lord  chancellor,  either  to  increase  the  number 
of  the  trustees,  or  to  reduce  the  number  of  the  quorum.  But  his  lord- 
ship thought  this  not  within  his  jurisdiction ;  that,  though  it  might  ex- 
tend to  varying  by-laws,  or  particular  provisions,  it  did  not  comprise  a 
power  to  alter  the  general  constitution  of  the  trust  itself,  and  therefore, 
that  the  application  must  be  to  parliament. 
Ex  parte  Bolton  School,  2  Br.  Ch.  Rep.  662.] 

||  Where  the  charity  intended  by  the  founder  was  a  free  grammar- 
school  at  Leeds,  for  teaching  grammatically  the  learned  languages,  the 
Court  of  Chancery  refused  to  permit  the  application  of  part  of  the  funds 
to  the  procuring  of  masters  for  French  and  German,  and  to  other  esta- 
blishments with  a  view  to  commerce ;  the  lord  chancellor  holding,  that 
it  is  not  competent  to  the  court,  as  long  as  it  can  find  any  means  of  ap- 
plying the  charitable  fund  to  the  charity,  as  created  by  the  founder,  upon 
any  general  notion,  that  another  application  will  be  more  beneficial  to 
the'  inhabitants  of  the  place,  to  change  the  nature  of  the  charity.  A  case 
may  arise,  his  lordship  added,  in  which  the  will  cannot  be  obeyed ;  but 
then  the  fund  will  not  go  to  the  heir ;  upon  the  principle,  that  an  appli- 
cation is  to  be  made  as  near  as  may  be ;  growing  out  of  another  prin- 
ciple, that  you  are  to  apply  it  to  the  object  intended,  if  you  can.  It 
must,  therefore  appear  by  the  master's  report,  that  the  court  must  despair 
of  attaining  that  object,  or  it  cannot  enter  into  the  question  in  what  other 
way  the  fund  is  to  be  applied. 

Attorney-General  v.  Whiteley,  11  Ves.  241. 

Under  a  bequest  "  to  such  number  of  the  poor  inhabitants  of  several 
parishes  at  such  times  and  in  such  proportions,  and  either  in  money, 
provision,  physic,  or  clothes,  as  the  trustees  or  the  major  part  of  them 
for  the  time  being  shall  think  fit,  for  the  better  support  and  maintenance 
of  such  poor  inhabitants ;"  the  fund  being  very  considerable  in  propor- 
tion to  the  objects,  the  court,  upon  the  principle  of  cy  pres,  extended  the 
application  of  it,  against  the  claim  of  the  next  of  kin,  to  purposes  not 
expressly  pointed  out  by  the  will,  as  instruction  and  apprenticing  of 
children. 

Bishop  of  Hereford  v.  Adams,  7  Ves.  321. 

By  will,  dated  in  1799,  a  bequest  was  made  of  200/.  to  the  congrega- 
tion of  Presbyterians  to  which  the  testator  belonged,  to  be  laid  out  in 
land,  to  raise  yearly  two  several  sums  out  of  the  profits  for  placing  out 
and  putting  apprentices  two  poor  boys  of  such  as  were  members  of  the 
said  congregation,  and  lived  in  the  parish  of  St.  Martin  in  New  Sarum. 
The  fund  being  considerably  more  than  adequate  to  that  object,  the 
lord  chancellor  directed  the  surplus  to  be  applied,  upon  the  principle  of 
cy  pres,  to  place  out,  First,  Sons  of  members  of  the  congregation  of  that 
place:  Secondly,  Such  boys  in  other  parishes:  Thirdly,  Daughters  of 
members  of  the  congregation  in  the  same  manner:  Fourthly,  Sons  of 
Presbyterians  generally.  A  proposal,  which  the  master  had  approved, 
in  favour  of  the  sons  of  persons  within  the  parish  of  the  established 
religion,  his  lordship  rejected,  observing,  that  the  Presbyterians  are  a 
body  known  to  and  tolerated  by  the  law  ;  and  that  it  is  the  duty  of  the 
court  (and  of  the  crown  where  the  distribution  is  in  the  crown  by  sign 
manual)  to  distribute  an  unexpected  surplus  cy  pres  the  object  to  which 
the  fund  was  originally  given ;  and  if  there  are  no  legal  objections,  or 
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objections  arising  out  of  considerations  of  policy,  the  surplus  must  be 
applied  as  near  as  can  be  to  that  object,  which  the  testator  meant  to 
prefer,  and  that  it  would  be  very  inconsistent  with  his  intention  to  hold, 
that  it  might  be  applied  in  placing  out,  as  objects  of  his  bounty,  children 
of  persons  o[  different  religious  persuasions,  the  Roman  Catholic,  the 
Jewish,  or  even  tin1  Church  of  England;  his  objects  being  children  of 
persons  professing  the  same  religious  worship  which  he  professed. 

Attorney-General  v.  Wansay,  15  Ves.  231. 

Trinity  Hall  in  Cambridge,  devisee  in  remainder  after  estates  for  lives, 
in  trust  tor  purposes  partly  for  their  own  benefit,  and  very  specific  with 
respect  to  themselves,  were  holden  not  to  have  accepted  the  devise  by 
acts  done  merely  for  the  preservation  of  the  fund  :  and  upon  their  refusal 
to  accept  it,  after  the  death  of  the  tenant  for  life,  the  court  directed  the 
master  to  receive  a  proposal  in  order  to  have  it  considered  whether  it 
could  be  executed  cy  pres :  and  the  testator  having  expressed  in  his  will, 
that  no  person  should  be  qualified  for  the  fellowship  he  intended  to 
found,  unless  he  should  have  been  educated  in  Merchant  Tailors'  school, 
the  master  was  particularly  directed  to  receive  a  proposal  on  the  part 
of  that  school.  A  compromise  afterwards  taking  place  to  apply  part 
of  the  fund  to  an  establishment  at  St.  John's  College  in  Oxford,  with 
which  College  the  Merchant  Tailors'  Company  are  connected,  and  to 
give  the  rest  to  the  next  of  kin,  it  was,  with  the  consent  of  the  attorney- 
general,  established  by  decree.  And  the  next  of  kin,  after  this  compro- 
mise, having  filed  a  bill  against  Trinity  College  for  an  account,  the  bill 
was  dismissed,  the  court  holding  him  bound  by  the  compromise. 

Auiirnev-General  v.  Andrew,  3  Ves.  G33  ;  Attorney-General  v.  Master,  &c,  of  Mer- 
chant Tailors'  Company,  7  Ves.  223;  Andrew  v.  Trinity  Hall,  Cambridge,  9  Ves.  525. 

Where  a  charity  cannot  be  executed  as  directed,  but  the  general  pur- 
pose appears  distinctly,  and  may  be  in  substance  attained  by  another 
mode,  it  shall  be  executed  cy  pres.  Where  a  testator  directed  bread  to 
be  distributed  among  poor  persons  attending  divine  service,  and  chanting 
his  version  of  the  psalms ;  though  that  version  could  not  be  chanted,  be- 
cause not  authorized,  yet  the  bequest  of  the  bread  was  established,  that 
being  the  testator's  general  object,  and  the  chanting  of  the  psalms  only 
accessarv. 

Attorney-General  v.  Whitchurch,  3  Ves.  141  ;  Brantham  v.  East  Burgold,  2  Ves. 
Jun.  388. 

Where  there  are  two  purposes  in  a  charitable  donation,  and  one  of 
them,  by  the  neglect  or  obstinacy  of  the  persons  who  are  to  administer 
the  charity,  is  prevented  from  taking  effect,  that  shall  not  defeat  the 
other.  Therefore,  where  upon  a  trust  for  the  vicars  of  P,  provided  they 
were  presented  at  the  recommendation  of  the  trustees,  the  trustees  neg- 
lected to  recommend,  and  the  chancellor,  the  living  being  in  the  pre- 
sentation of  the  crown,  presented  ;  it  was  holden  that  the  vicar,  so  pre- 
sented, was  entitled  to  the  benefit  of  the  trust. 

Attorney-General  v.  Boultbee,  2  Ves.  Jun.  380. 

But,  if  there  is  a  legal  purpose,  which  from  circumstances  cannot  be 
executed,  the  court  will  not  execute  the  charity  cy  pres  by  directing  it  to 
any  other  purpose.  As,  where  the  purpose  was  to  build  a  church  in 
the  parish  of  A,  and  the  parish  would  not  let  the  church  be  built,  it  was 
adjudged,  that  the  fund  could  not  be  applied  to  any  other  purpose. 

Attorney-General  v.  Bishop  of  Ox^rd,  1  Br.  Ch.  Rep.  444. 
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Where  a  legacy  was  given  to  the  trustees  of  a  Protestant  dissenting 
chapel  for  the  purpose  of  discharging  a  mortgage  upon  the  chapel,  and 
the  mortgage  was  afterwards  paid  off  by  other  funds  in  the  testator's 
lifetime;  it  was  holden,  that,  supposing  the  bequest  not  to  be  void,  (as 
it  was  under  the  statute  of  9  Geo.  2,)  it  was  evidently  confined  to  the 
chapel,  and  was  not  applicable  to  any  other  purpose. 

Corbyn  v.  French,  4  Yes.  418. 

Where  a  personal  bequest  is  attached  to  a  void  charity ;  where  there 

is  an  ulterior  bequest,  good  in  itself  and  if  it  stood  alone,  but  dependent 

for  the  extent  of  its  provision,  upon  a  prior  bequest,  which  cannot  take 

effect ;  there  the  whole  must  fail. 

Chapman  v.  Brown,  6  Ves.  404;  Attorney-General  v.  Whitchurch,  3  Ves.  141  ;  At- 
torney-General v.  Davies,  9  Ves.  535. 

Property  destined  to  superstitious  uses  is  given  by  the  statute  of  1  E. 
6,  c.  14,  to  the  king,  to  dispose  of  as  he  pleases;  and  it  falls  properly 
under  the  cognisance  of  a  court  of  revenue.  But,  where  property  is 
given  to  mistaken  charitable  uses;  to  a  purpose  prohibited  by  the  Law, 
or  inconsistent  with  the  policy  of  the  country;  the  court  distinguishes 
between  the  charity  and  the  use ;  and  seeing  a  charitable  bequest  in  the 
intention  of  the  donor,  they  execute  the  intention,  varying  the  use,  as  the 
king,  who  is  the  curator  of  all  charities,  and  the  constitutional  trustee  for 
the  performance  of  them,  may  direct  and  appoint.  Where  therefore 
there  was  a  bequest  by  a  Jew  of  the  interest  of  1200/.  for  establishing  a 
Jesuba,  or  assembly  for  reading  the  Jewish  law,  it  was  agreed  at  once, 
that  it  was  not  a  good  legacy  to  the  intent  for  which  it  was  given  :  but, 
whether  it  was  void  generally,  or  only  to  this  particular  intention ;  or, 
whether  it  should  devolve  upon  the  crown  for  its  own  use.  or  was  to  be 
applied  to  some  other  charity,  was  matter  of  consideration.  At  length 
it  was  determined,  that  as  it  was  a  charitable  bequest  in  the  intention  of 
the  testator,  though  not  of  a  nature  to  be  established  in  the  Court  of 
Chancery,  it  must  be  applied  to  some  other  charitable  use  to  be  fixed  by 
the  crown ;  and  that  it  was  not  a  superstitious  use  given  to  the  crown 
for  its  own  benefit.  His  majesty,  accordingly,  by  sign  manual,  gave 
effect  to  the  Jew's  charitable  disposition,  by  appointing  1000/.,  part  of 
the  bequest,  to  the  governors  and  guardians  of  the  Foundling  Hospital 
for  supplying  a  preacher  in  their  chapel,  and  for  the  instruction  of  the 
children  under  their  care  in  the  Christian  religion,  and  for  other  incidental 
expenses  attending  the  chapel. 

Wilm.  Op.  &  Argum.  32  ;  Da  Costa  v.  De  Pas,  lb.  34  ;  Ambl.  228,  S.  C.  erroneously 
reported  as  to  the  point  of  superstitious  use.  7  Ves.  7G,  S.  C,  cited  by  Lord  Eldon  from 
Lord  Hardwickc's  note-book.  Ambl.  S.  C.  cited  from  the  same  bonk.  Cary  v.  Abbott, 
7  Ves.  490,  S.  P.,  upon  a  bequest  of  a  residue  for  the  purpose  of  educating  children  in 
the  Roman  Catholic  faith. 

Where  a  residue  is  to  be  applied,  the  Court  of  Chancery  frequently 
directs  a  scheme,  even  where  an  unlimited  discretion  as  to  a  distribution 
is  left  to  a  trustee,  and  where,  consequently,  a  scheme  can  answer  no 
purpose,  but  to  show  that  the  fund  is  applied  to  the  proper  objects.  But, 
where  part  of  an  annual  and  temporary  income  is  to  be  disposed  of  from 
year  to  year,  according  to  a  discretion  to  be  exercised  every  year,  a 
scheme  is  not  directed,  but  the  parties  are  left  at  liberty  to  apply  to  the 
court  in  the  case  of  any  misapplication. 

Waldo  v.  Caley,  16  Ves.  211;  Supple  v.  Lawson,  Ambl.  729.  || 
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[Where  a  charity  is  so  given  that  there  can  be  no  objects  of  it,  the 
court  will  order  a  different  scheme  to  be  laid  before  it;  but,  if  the  objects 
may  exist,(«)  though  they  do  not  at  present,  it  will  not.  And  where (b) 
the  trusts  of  a  charity  cease  for  want  of  objects,  the  charity  must  be  ap- 
plied de  novo. 

Attorney-General  v.  Oglander,  3  Br.  Ch.  Rep.  lfiG.     (a)  If  there  are  no  persons  suffi 
cient  id  answer  the  description  of  the  charity,  the  land  charged  with  the  payment  of  the 
charity  shall  not  be  discharged  in  the  interim,  but  the  money  shall  accumulate,  and  be 
applied  towards  the  advancement  and  increase  of  the  charity.     Aylet  v.  Dodd,  2  Atk. 
-   -.    (6)  Attorney-General  v.  City  of  London,  3  Br.  Ch.  Rep.  171. 

The  college  of  William  and  Mary  in  Virginia,  who  were  appointed 
administrators  of  certain  charities,  having  become  subject  to  a  foreign 
power,  it  was  ordered  that  a  new  scheme  should  be  laid  before  the  court 
for  the  administration  of  the  chanties. 

3  Br.  Ch.  Rep.  171. 

Whether  a  charity  be  a  public  one,  or  not,  depends  upon  its  exten- 
siveness;  not  upon  the  charter  of  the  crown;  for  this  can  only  make  it 
more  permanent  than  it  otherwise  would  be.  A  devise  to  the  poor  of  a 
parish  is  a  public  charity.  WThere  testators  have  not  any  particular  per- 
son in  their  contemplation,  but  leave  it  to  the  discretion  of  a  trustee  to 
choose  out  the  object ;  though  such  person  is  private,  and  each  particular 
person  may  be  said  to  be  private,  yet  in  the  extensiveness  of  the  benefit 
arising  from  them,  they  may  very  properly  be  called  public  charities. 
A  sum  to  be  disposed  of  by  A  B  and  his  executors,  at  their  discretion, 
among  poor  housekeepers,  is  of  this  kind. 

2  Atk.  87.   Per  Lord  Hardwicke.] 

[Upon  a  devise  to  a  good  charitable  use,  the  heir  has  no  right  to  the 
rents  and  profits  accrued  before  the  devise  is  carried  into  effect;  but 
they  sha'l  be  applied  to  the  benefit  of  the  charity. 

3  Ves.  J.  714  ;  5  Ves.  J.  300,  Attorney-General  v.  Bowyer.} 

||  A  devise  of  real  and  personal  estate  in  trust  for  the  establishing  of  a 
perpetual  botanical  garden,  was  declared  void  upon  the  expression  of 
the  testator  that  he  trusted  it  would  be  a.  public  benefit. 
Townley  v.  Bedwell,  6  Ves.  194.  || 

[A  court  of  equity  will  give  a  proper  direction  as  to  a  charity,  with- 
out any  regard  to  the  propriety  or  impropriety  of  the  prayer  of  the 
information ;  and  though  the  relator  be  mistaken  in  the  title  he  hath  set 
up,  yet  if  in  the  cause  a  title  in  fact  comes  out,  that  title  must  be  esta- 
blished. For  it  is  a  rule  of  equity,  that  an  information  for  a  charity  is 
not  to  be  dismissed  ;  but  there  must  be  a  decree  for  its  establishment ;] 
rule,  however,  which  holds  only  in  private  charities  ;  for  charities 
founded  by  the  crown  are  already  established  by  a  higher  authority. 

1  Atk.  355  ;  2  Ves.  328,  426;  1  Ves.  43,  72,  418;  11  Ves.  247. 

If  the  original  decree  omit  to  declare  the  nature  of  the  charity,  the 
court  will  correct  it  upon  further  directions  without  a  rehearing. 

Attorney-General  v.  Whiteley,  11  Ves.  241. || 

[It  is  not  absolutely  necessary  that  the  relators  in  an  information 
should  be  the  persons  principally  interested  ;  for  the  court  will  take  care 
at  the  hearing  to  decree  in  such  a  manner  as  shall  best  answer  the  pur- 
poses of  the  charity;  and,  therefore,  any  persons,  though  the  most  remote 
in  the  contemplation  of  the  charity,  may  be  relators. 

2  Atk.  328.] 
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||  In  charity  causes,  particularly  where  there  have  been  gross  breaches 
of  trust,  the  court  has  given  the  relators  costs  beyond  the  taxed  costs  , 
s  otherwise  people  would  not  come  forward  to  file  informations.  On 
the  other  hand,  where  informations  are  brought  contrary  to  the  real 
charity,  though  colourably  for  the  benefit  of  the  charity,  the  relators 
must  pay  the  costs. 

7  Ves.  425  ;  1  Ves.  72. 

As  informations  in  these  causes  cannot  be  filed  without  the  consent 
of  the  attorney-general,  the  principle  requires  his  authority  and  consent 
throughout;  and  therefore  the  court  will  not  act  under  an  award  with- 
out his  consent,  or  without  referring  it  to  the  master  to  see  whether  it 
was  for  the  benefit  of  the  charity ;  and  though  it  will  itself  occasionally 
refer  matters  of  this  sort  to  particular  persons,  yet  it  is  not  to  them  as 
arbitrators,  but  by  name. 

Attorney-General  v.  Hewitt,  9  Ves.  232. 

Where  a  legacy  is  given  to  a  charity,  a  bill  may  be  filed  for  an  ac- 
count, &c,  without  making  the  attorney-general  a  party. 

Chitty  v.  Parker,  4  Br.  Ch.  Rep.  38.|) 

[Although  a  court  of  equity  gives  a  very  unwilling  ear  to  an  appli- 
cation to  declare  void  a  charitable  bequest  as  within  the  statute  of 
mortmain,  after  a  long  acquiescence  in  the  party  applying;  yet  it  doth 
not  think  itself  in  such  case  warranted  immediately  to  dismiss  the  bill, 
but  will  direct  a  reference  to  the  master  to  inquire  into  the  circum- 
stances. 

Pickering  v.  Earl  of  Stamford,  4  Br.  Ch.  Rep.  214. 

If  there  be  a  deficiency  of  assets,  charity  legacies  must  abate  in  pro- 
portion as  well  as  other  legacies,  notwithstanding  that  by  the  civil  law 
they  have  preference  to  all  others. 

Tate  v.  Austin,  1  P.  Wms.  2f>5;  Masters  v.  Masters,  Ibid.  422;  Attorney-General  v. 
Hudson,  Ibid.  674.  But,  where  a  testator,  among  other  bequests  to  charities,  gave  3/. 
a  piece  to  the  poor  of  three  several  parishes  ;  the  court  looked  upon  them  as  part  of  the 
funeral  expenses,  and  as  doles  at  the  funeral ;  and  therefore  held,  that  no  abatement 
ought  to  be  made  out  of  them.     Attorney-General  v.  Robins,  2  P.  Wins.  25. 

It  was  formerly  the  practice  of  the  court  to  marshal  assets  in  favour 
of  a  charity  ;  but  this  hath  been  overruled  by  the  more  recent  deter- 
minations, inasmuch  as  it  enables  a  man  to  do  that  per  obliquum,  which 
he  could  not  do  per  directum. 

Makeham  v.  Hooper,  4  Br.  Ch.  Rep.  153  ;  Attorney-General  v.  Tyndall,  Ambl.  614  ; 
Waller  v.  Childs,  Ibid.  524;  Foster  v.  Blagden,  Ibid.  704;  Hillyard  v.  Taylor,  Ibid. 
713  ;  Mogg  v.  Hodges,  2  Ves.  52  ;  Attorney-General  v.  Martin,  cited  in  3  Br.  Ch. 
Rep.  377.] 

||  Where  the  founder  of  a  free-school  directed  the  heirs  male  of  the 
feoffees  to  appoint  a  master,  and  if  they  should  fail  to  do  so,  then  the 
election  should  be  in  the  curate  and  churchwardens,  and  six  chief  in- 
habitants ;  the  chief  inhabitants  at  the  time  of  the  foundation,  and  the 
heir  of  the  last  surviving  feoffee  could  not  be  discovered,  so  that  the 
lord  chancellor  became  visitor  in  right  of  the  crown.  He  doubted  the 
power  of  the  visitor  to  elect  a  master,  but  directed  a  general  reference 
of  the  matter  to  the  attorney-general. 

Attorney-General  v.  Black,  11  Ves.  191. 

Equity  has  jurisdiction  over  all  charities  under  the  52  Geo.  3,  c.  101, 
for  the  purpose  of  administering  the  funds,  even  though  the  charity  be 
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created  by  royal  charter,  provided  the  application  does  not  extend  to 
regulate  or  alter  the  charity,  in  which  case  the  crown  can  only  interfere 
by  virtue  of  its  visitatorial  power. 

In  re  Chertsey  Market,  6  Price,  261. 

On  an  information  filed  by  the  inhabitants  of  Harrow,  against  the 
master  and  governors  of  that  school,  for  three  purposes,  1st,  The  removal 
of  such  governors  as  are  not  inhabitants,  and  unduly  elected  according 
to  the  founder's  statute  ;  2d,  The  better  administration  of  the  revenues  ; 
3d,  An  alteration  in  the  present  constitution  of  the  school:  the  informa- 
tion as  to  the  first  part  was  dismissed,  for  the  Court  of  Chancery  has  no 
jurisdiction  to  remove  corporators,  and  eleemosynary  corporators  were 
the  subject  of  visitatorial  jurisdiction  ;  therefore  when  the  crown  became 
visitor,  for  want  of  an  heir  of  the  founder,  the  removal  of  a  corporator 
de  facto  should  be  sought  by  petition  to  the  great  seal.  2d,  As  to  the 
revenues,  including  the  management  of  the  estates,  and  the  application 
of  the  income,  the  lord  chancellor  directed  an  inquiry.  3d,  As  to  the 
constitution  of  the  school,  with  a  view  to  reduce  it  to  a  mere  parochial 
school,  by  restraining  the  number  of  boys  not  on  the  foundation,  the 
lord  chancellor  refused  to  interfere:  and  as  to  the  general  education 
and  discipline  of  the  school,  he  said  it  should  be  left  to  the  governors 
and  masters;  any  substantial  deviation  from  the  principle  and  purpose 
of  the  institution  was  the  subject  of  visitatorial  jurisdiction. 
Attorney-General  v.  Clarendon,  17  Ves.  491. 

A  bequest  of  residue  "to  the  widows  and  children  of  seamen  belong- 
ing to  the  town  of  Liverpool,"  was  held  a  valid  charitable  bequest,  and 
was  directed  to  go  in  aid  of  a  subsisting  charity,  for  such  persons  of  this 
description  as  should  be  deemed  deserving  by  the  rectors  of  Liverpool 
for  the  time  being. 

Powell  v.  Attorney-General,  3  Meriv.  48 ;  and  see  Attorney-General  v.  Comber, 
2  Sim.  &  Stu.  93;  Attorney-General  v.  Corporation  of  Exeter,  1  Russell,  R.  45. 

If  land  or  money  be  properly  given  "  for  maintaining  the  worship  of 
God."  in  that  case  the  court  will  execute  the  trust  in  favour  of  the  esta- 
blished religion;  but  if  it  be  clearly  expressed  or  plainly  implied,  that 
the  purpose  is  the  maintenance  of  dissenting  doctrines,  not  contrary  to 
law,  the  court  will  execute  the  intention. 

Attorney-General  v.  Pearson,  3  Meriv.  R.  409. 

"Where  testator  directed  the  residue  of  personalty  to  be  divided  for 
"certain  charitable  purposes  mentioned  by  me,  and  such  other  charitable 
purposes  as  I  do  intend  to  name  hereafter,"  and  he  did  not  mention  any 
more,  the  court  executed  the  disposition  in  favour  of  charity  with  re- 
gard to  the  objects  pointed  out. 

Mills  v.  Farmer,  1  Meriv.  R.  55. 

A  bequest  in  trust  for  such  benevolent  purposes  as  the  trustees  in  their 
integrity  and  discretion  might  unanimously  agree  upon,  was  held  void 
for  uncertainty. 

James  v.  Allen,  3  Meriv.  17. 

Where  a  legacy  is  given  for  permanen*  charitable  purposes  to  persons 
having  no  corporate  character,  the  court  will  not,  without  a  reference  to 
the  master,  allow  the  fund  to  be  paid  out  to  those  persons,  even  where 
they  are  intrusted  by  the  testator  with  the  management. 

1  Sim.  &  Stu.  40. 
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Where  an  information  was  brought  to  set  aside  a  lease  of  a  charity- 
estate,  as  being  for  a  long  term  determinable  on  lives  at  a  small  rent  on 
payment  of  a  fine,  the  court  refused  to  disturb  it,  the  corporation  having 
always  let  in  the  same  manner :  and  Sir  William  Grant  denied  that 
there  was  any  such  principle  as  that  a  lease  of  a  charity  estate  for  lives, 
or  for  a  long  term  determinable  on  lives,  was  prima  facie  a  breach  of 
trust.  It  must  be  proved  that  the  mode  of  letting  was  so  bad,  as  that 
no  person  meaning  to  discharge  his  trust  fairly  could  resort  to  it. 

Attorney-General  v.  Exeter  Corporation,  3  Meriv.  524;  and  see  Attorney-General  y. 
Mawwood,  18  Ves.  315;  Attorney-General  v.  Brooke,  Ibid.  319;  Attorney-General  v. 
WiTson,  Ibid.  518. 

A  bequest  of  money  to  Roman  Catholic  bishops  and  their  successors 
is  void,  no  such  characters  being  known  to  the  laws  of  Ireland,  but 
otherwise  if  they  are  particularly  named. 

Attorney-General  v.  Power,  1  Ball.  &  B.  1  15. 

Where  a  residuary  estate  was  bequeathed  to  the  minister  and  church 
officers  of  a  parish  in  Scotland,  for  the  benefit  of  a  charity  or  school 
there,  the  lord  chancellor  said,  that  where  a  charity  was  to  be  admi- 
nistered in  Scotland,  this  court  did  not  take  the  administration  into  its 
hands,  but  left  it  for  the  courts  in  Scotland. 

Attorney-General  v.  Lepine,  2  Swanst.  R.  181. 

Where  the  conduct  of  the  trustees  of  a  charity  is  not  positively 
objectionable,  the  court  will  not  interfere  to  regulate  a  voluntary  charity, 
because  some  of  the  trustees  complain  of  the  acts  of  the  majority,  as 
being  adverse  to  their  intention,  and  to  that  of  others  of  the  contri- 
butors. 

In  re  Macclesfield  School,  6  Price,  214. 

Where  trustees  have  a  leasing  power,  the  court  will  control  it  for  the 
benefit  of  a  charity. 

Ex  parte  Berkhampstead  Charity,  1  Ves.  &  B.  138. 

The  founders  of  a  charity  having  named  as  trustees  the  occupiers  of 
certain  annual  offices,  other  trustees  were  appointed  by  the  court  to  hold 
the  funds,  but  the  selection  was  still  left  to  the  trustees  appointed  by  the 
founder. 

Ex  parte  Blackburne,  tn  re  Taylor's  Charity,  1  Jac.  &  Walk.  297. 

Where  in  consequence  of  an  increase  of  the  rents  of  the  charity,  it  was 
referred  to  the  master  to  suggest  a  scheme  for  their  future  application, 
and  he  suggested  an  increase  of  salary  to  a  lecturer,  it  was  held  that  the 
master  might  annex  the  condition  of  residence  to  the  increased  stipend, 
though  not  required  by  the  will  of  the  founder. 

Ex  parte  Lane,  4  Madd.  479;  and  see  2  Ves.  &  B.  134. 

Where  a  testator  devised  a  house  after  the  death  of  A,  for  the  use  of 
the  master  that  might  be  appointed  for  a  school  for  instruction  of  poor 
persons  in  W,  and  afterwards  bequeathed  a  sum  on  trust,  to  apply  the 
interest  to  procuring  a  master  and  mistress  for  instructing  poor  children 
and  keeping  the  school  in  repair,  and  to  apply  the  residue  of  the  interest 
to  the  poor;  it  was  held  that  the  bequest  to  the  school  was  void,  as 
being  connected  with  the  void  devise  of  the  house,  and  that  the  amount 
intended  for  that  purpose  being  uncertain,  the  gift  of  the  residue  was 
also  void. 

Attorney-General  v.  Hinxman,  2  Jac.  &  Walk.  270. 
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(K)  How  Charitable  Gifts,  &c,  have  been  construed. 

Where  the  corporation  ot"  Bristol   (to   whom  certain   moneys  were 
given  for  the  purposes  mentioned  in  a  deed,  and  to  the  intent  that  they 

_i;t  be  laid  out  in  the  purchase  ot'  lands  of  the  clear  yearly  value  of 
.  and  more)  covenanted  by  the  deed,  to  pay  thereout  annually  cer- 
tain sums  of  nearly  the  same  amount,  to  certain  charities  in  rotation,  the 
corporation  itself  being  one  of  those  charities,  and  there  being  no  express 
gift  of  the  surplus,  and  the  decrease  and  subsequent  increase  of  the  rents 
being  in  certain  events  provided  for;  it  was  held,  that  the  corporation 
was  not  a  mere  trustee  for  the  charities,  and  that  the  charities  were  not 
entitled  to  call  for  a  distribution  of  the  increased  rents. 
Attorney-General  v.  Mayor  of  Bristol,  2  Jac.  <fc  Walk.  294. 

In  distributing  the  increased  rents  of  a  charity  estate,  the  Court  of 
Chancery  has  authority  to  alter,  not  only  the  proportions  in  which  the 

ects  of  the  charity  would  take  under  the  original  instruments,  but 
also  the  objects  themselves. 

Attorney-General  v.  Mayor  of  Bristol,  2  Jac.  &  Walk.  294. 

Where  a  sum  of  stock  is  left  to  the  treasurer  of  a  charity  in  Scotland, 
in  order  that  the  dividends  may  be  applied  to  the  charity,  the  Court  of 
Chancery  will  order  the  stock  to  be  transferred  to  the  corporation. 

Emery  v.  Hill,  1  Russell,  R.  112. 

And  so  in  case  of  a  foreign  charity,  the  court  in  such  cases  not  having 
the  jurisdiction  to  administer  the  fund,  as  they  do  in  English  charities. 

Minet  v.  Vulliamy,  1  Russell,  R.  113. 

Where  lands  are  given  to  the  use  of  a  parish  church,  it  is  not  prima 
facie  a  due  application  of  the  charity,  to  mix  up  the  rents  with  the  pro- 
duce of  parochial  rates,  so  as  to  form  a  general  fund  out  of  which  the 
repairs  of  the  church  and  other  parochial  expenses  are  defrayed. 

Attorney-General  v.  Vivian,  1  Russell,  II.  227. 

A  relator  need  not  have  any  interest  in  the  due  administration  of  the 
charity. 

Where  a  corporation,  being  bound  to  pay  a  certain  revenue  to  a  col- 
lege out  of  charity  lands,  had,  in  the  fourth  of  James  I.,  conveyed  to  the 
college  lands  then  of  that  annual  value,  in  satisfaction  of  the  annual  sum, 
and  the  lands  had  since  much  increased  in  value,  the  court  would  not 
undo  the  arrangement. 

Attorney-General  v.  Pembroke  Hall,  2  Sim.  &  Stu.  441. 

Where  a  fund  was  given  to  a  corporation  in  England  for  a  charitable 
purpose,  it  was  ordered  to  be  paid  to  the  corporation,  without  the  settle- 
ment of  a  scheme. 

3  Russell,  142. 

209.) — Where  lands  were  given  in  the  reign  of  Henry  the 

Seventh  to  the  corporation  of  Exeter  and  their  successors,  for  the  aid 

and   relief  of  the   poor  citizens  and  inhabitants  of  Exeter,  "who  art 

ily  burdened  by  fee-farm  rents  of  that  city,  and  other  impositions 

and  talliages,"  Lord  Lyndhurst  held,  that  the  rents  ought  to  be  applied 

to  the  relief  of  the  poor  inhabitants  of  Exeter  not  receiving  parish  re- 

lief;  and  that  it  was  not  a  due  administration  of  them  to  apply  them  to 

the   payment  of  fee-farm  rents  due  from   the  city,  repairing  the  jail, 

maintaining  prisoners,  and  other  similar  public  purposes. 

Attorney -General  v.  Corporation  of  Exeter,  3  Russ.  395 ;  2  Russ.  45;  and  see  1  Jac. 
407 
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(F)  Of  the  Commissioners  of  Charitable  Uses,  &c. 

(See  page  209.) — In  recent  cases  a  provision  for  giving  instruction  in 
English,  writing,  and  arithmetic,  has  been  introduced  into  a  scheme  for 
the  management  of  a  free  grammar  school. 

Attorney-General  v.  Haberdashers'  Company,  3  Russ.  530;    Attorney-General  v 
Dixie,  Ibid.  534. 

(Page  207.) — If  there  is  a  fair  and  honest  intention  on  the  part  of 
those  who  have  ttie  management  of  a  charity,  it  is  not  the  habit  of  the 
court,  though  that  intention  should  be  founded  in  mistake,  to  hold  trus- 
tees responsible  for  acts  so  done,  or  to  call  back  money  which  they  have 
so  paid. 

Attorney-General  v.  Dean,  &c.  of  Christ  Church,  2  Russ.  324. 

Where  on  an  account  extending  over  an  unusually  long  period,  a 
large  balance  was  found  due  from  a  corporation  to  a  charity,  the  chan- 
cellor referred  it  to  the  attorney-general  to  certify  whether  it  would  be 
proper  that  the  charity  should  accept  less  than  the  balance ;  and  the 
attorney-general  having  certified  that  it  would  be  proper  to  accept  a  sum 
less  than  one-half,  a  decree  was  made  accordingly. 

Attorney-General  v.  Mayor  of  Exeter,  2  Russ.  362.  || 

(F)  Of  the  Commissioners  of  Charitable  Uses,  pursuant  to  the  Statute  43  Eliz. 

By  the  43  Eliz.  cap.  4,  it  is  enacted,  That  where  lands,  &c,  are  given 
to  any  (a)  charitable  use,  the  lord  chancellor  or  keeper  of  the  great 
seal,  may  award  commissions  under  the  great  seal,  unto  any  parts  of 
the  realm,  directed  to  the  bishop  and  his  chancellor,  in  case  there  shall 
be  any  bishop  of  the  diocese  at  the  time,  and  to  other  persons  of  good 
behaviour,  authorizing  them,  or  any  four  or  more  of  them,  to  inquire,  as 
well  by  the  oaths  of  twelve  men  or  more  of  the  county,  as  by  all  other 
good  and  lawful  ways  and  means,  of  all  and  singular  such  gifts,  limita- 
tions, &c,  of  lands,  tenements,  &c,  and  of  all  abuses,  breaches  of  trust, 
negligences,  misemployments,  not  employing,  concealing,  defrauding, 
miscon verting,  or  misgoverning  any  lands,  &c,  heretofore  or  hereafter 
to  be  given  to  any  charitable  use ;  and  after  calling  before  them  the  par- 
ties interested  in  any  such  lands,  &c,  shall  make  inquiry  by  the  oaths 
of  twelve  men  or  more  of  the  county,  (to  which  the  parties  interested 
may  make  their  challenges,)  and  upon  such  inquiry,  hearing,  and  ex- 
amination, set  down  such  orders,  judgments,  and  decrees,  as  the  lands, 
&c.,may  be  faithfully  employed  to  the  intent  for  which  they  were  given; 
which  orders,  decrees,  or  judgments,  being  agreeable  to  the  intention  of 
the  donors  or  founders,  shall  stand  good  and  be  executed  until  the  same 
be  undone  or  altered  by  the  lord  chancellor,  upon  the  complaint  of 
any  party  grieved;  which  orders,  judgments,  and  decrees  of  the  com- 
missioners, shall  be  certified  under  their  seal,  or  any  four  of  them,  within 
the  time  limited  in  the  commission,  to  the  lord  chancellor,  who  shall 
take  such  order  for  the  due  execution  of  all  or  any  the  judgments,  orders, 
or  decrees,  as  shall  be  fit  and  convenient ;  and  may  upon  the  hearing 
thereof,  at  the  application  of  any  party  grieved,  annul,  diminish,  alter,  or 
enlarge  the  orders,  judgments,  and  decrees  of  the  commissioners,  and 
may  tax  and  award  good  costs  against  persons  complaining  without 
cause. 

(a)  Vide  the  uses  before  mentioned,  letter  (C),  note.  The  same  power  is  given  to  the 
Chancellor  of  the  Duchy  of  Lancaster,  for  lands  lying  within  the  duchy.  Vide  2  Inst. 
710. 
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(F)  Of  the  Commissioners  of  Charitable  Uses,  &c. 

|| The  act  not  to  extend  to  lands,  &c.  given  to  any  of  the  colleges  in 
Oxford  or  Cambridge,  nor  to  the  colleges  of  Westminster,  Eton,  or  Win- 
chester: nor  to  any  cathedral  or  collegiate  church  within  the  realm. 
N<  ither  is  it  to  extend  to  any  city  or  town  corporate ;  nor  to  any  lands  01 
tenements  therein  given  to  charitable  uses,  where  there  is  a  special  go- 
vernor appointed  to  direct  them;  nor  to  any  college,  hospital,  or  free 
school  which  have  special  visitors  or  governors,  or  overseers  appointed 
them  by  their  founders.  Nor  is  to  be  any  way  prejudicial  to  the  juris- 
diction or  power  of  the  ordinary.  Purchasers  of  any  lands,  &c.  bona 
fide  and  without  notice  of  the  charitable  uses,  not  to  be  affected  by  the 
decrees  or  orders  of  the  commissioners;  but  power  is  given  to  proceed 
against  persons  in  trust,  or  having  notice  of  the  uses,  who  shall  break 
the  trusts  or  defraud  the  uses,  and  their  representatives,  to  the  extent  of 
the  assets,  whether  legal  or  equitable. || 

By  virtue  of  this  act   the  commissioners  may  appoint  trustees,  and 
enable  a  certain  number  of  them  to  demise  lands,  &.c.  for  the  best  advan- 
tage of  the  charity ;  and  that  when  such  a  number  of  them  die,  the 
survivors  may  elect  others,  and  so  continue  the  number  appointed. 
Duke's  Char.  124. 

They  may  likewise  turn  out  trustees  who  misbehave  themselves,  as, 
by  making  leases  at  small  fines  and  low  rents,  &c.,and  may  decree  such 
leases  void. 
2  Inst.  710;  Duke's  Char.  124. 

If  one  who  hath  a  lease  of  lands  charged  with  a  charity  commits 
waste,  this  is  a  misemployment  for  which  the  commissioners  may  decree 
the  lease  void. 

Duke's  Char.  116. 

Where  the  king  founded  a  school,  and  endowed  it,  and  appointed 
governors,  who  had  the  legal  estate  of  the  endowment  vested  in  them, 
but  without  any  express  words  appointing  them  visitors ;  it  was  resolved, 
that  a  commission  might  issue  to  visit,  and  call  these  governors  to  an 
account. 

Eden  v.  Foster,  2  P.  Wms.  325;  Gilb.  Eq   Rep.  178,  S.  C.|| 

If  a  rent-charge  is  granted  to  a  charitable  use  out  of  lands  in  several 
counties,  the  commissioners  are  to  charge  this  rent,  by  their  decree,  upon 
all  the  lands  in  every  county,  according  to  an  equal  distribution,  having 
a  regard  to  the  yearly  value  of  all  the  lands  charged  :  and  (a)  cannot  by 
their  decree  charge  one  or  two  manors  with  all  the  rent,  and  discharge 
the  residue  in  other  counties  or  places :  for  that  would  be  decreeing  con- 
trary to  the  intent  of  the  donors. 

Duke's  Char.  65.  (a)  The  town  of  A  was,  upon  a  commission  of  charitable  uses, 
decreed  liable  to  a  charity,  and  the  grantees  distrained  for  the  whole  on  one  who  held 
only  part  of  the  lands  chargeable ;  and  it  was  holden  that,  the  whole  town  being  made 
charm-able,  they  might  sue  for  the  whole,  or  any  par*. ;  but  a  commission  was  awarded 
to  apportion  each  man's  share.  Chan.  Rep.  91.  It  hath  been  holden,  that  all  the 
terretenants  of  lands  liable  to  a  charity  need  not  be  made  parties  to  the  suit,  for  this  would 
put  the  charity  to  too  great  difficulty.  Attorney-General  v.  Wyburgh,  1  P.  Wins.  599. 
But  yet  those  who  are  sued  may  make  the  others  parties  to  the  information,  and  compel 
them  to  a  contribution.  Attorney-General  v.  Shelley,  1  Salk.  163.  jl  Where  to  an  infor- 
mation to  establish  the  right  of  a  charity  to  a  small  annual  payment  charged  upon 
premises  in  London,  the  answer  raised  an  objection  that  all  the  owners  of  the  premises, 
which  were  referred  to  generally  as  house«  in  London,  without  any  particular  descrip- 
tion, were  not  parties,  lord  chancellor  thus  concludes  his  argument  in  giving  judgment: 
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(F)  Of  the  Commissioners  of  Charitable  Uses,  &c. 

'The  result  is  this  at  least,  that  if  there  is  before  the  court  a  party,  who,  in  respect  of 
the  land  possessed  by  him,  is  liable  to  the  rent  charged  upon  that  and  other  land  not 
clearly  and  distinctly  pointed  out  by  objection  for  want  of  parties  in  the  answer,  farther 
than  that  were  some  houses  originally  charged,  and  the  court  does  not  know  who  are 
liable  with  the  defendants,  the  court  will  go  on,  at  least  to  inquire  whether  the  defend- 
ants are  liable.  Whether,  if  they  are  liable,  the  court  will  charge  them,  and  leave  them 
to  a  new  suit  with  the  other  terretenants  ;  or,  first  deciding  that  those  lands  are  chargeable 
with  them,  it  seems  the  court  will  not  stop  for  want  of  parties  under  such  circumstances; 
and  I  think  it  better  to  go  on  to  determine  whether  these  lands  are  chargeable  or  not; 
for  if  not,  the  information  ought  to  be  dismissed.  But,  if  I  should  now  stop  for  want  of 
parties,  onceiving  that  I  cannot  dismiss  the  information,  I  should  then  direct  expensive 
inquiries,  at  the  hazard  that  I  might  find  the  case  had  not  been  actually  established  in 
fact,  even  as  against  the  parties  now  before  the  court.  The  best  way,  therefore,  is  to  go 
on  to  hear  the  question,  whether  the  rent-charge  can  be  proved  to  be  issuing  out  of  the 
land  in  question:  reserving  the  consideration  what  I  shall  do  as  to  any  lands  that  may 
appear  chargeable  in  the  course  of  the  hearing,  until  that  principal  question  shall  have 
been  decided."   Attorney-general  v.  Jackson,  11  Ves.  372.  || 

The  commissioners  of  charitable  uses  cannot  decree  costs  on  this 
statute;  but  if  there  be  an  appeal  from  their  decree,  my  lord  chancel- 
lor may  decree  the  costs,  not  only  of  the  appeal,  but  likewise  of  the 
commission  ;  and,  though  they  decree  costs,  yet  that  shall  not.  upon  an 
appeal,  be  sufficient  to  reverse  the  decree;  for  my  lord  chancellor 
may  either  increase  or  lessen  the  costs,  or  exempt  the  party  from  them 
entirely. 

Salk.  163;  [1  Eq.  Ca.  Abr.  126.  That  the  commissioners  have  no  power  to  award 
costs  was  expressly  determined  in  Wharton  v.  Charles,  Ch.  Ca.  Finch.  81.  See  too, 
'2  Atk.  239.  Lord  Coke  thought,  that  the  power  of  the  courts  of  appeal  to  give  costs 
being  limited  by  the  act  against  such  persons  as  liny  should  find  to  complain  without  just 
rruse,  no  costs  (if  the  order,  judgment,  or  decree  be  annulled,  diminished,  or  enlarged) 
ouffht  to  be  (riven  by  the  lord  chancellor  to  the  party  complaining.  2  Inst.  712.  But 
in  the  case  of  the  Corporation  of  Burford  v.  Lenthall,  Lord  Hardwicke,  on  consideration 
of  precedents,  allowed  costs  to  the  exceptants  upon  those  exceptions  in  which  they  had 
prevailed  ;  and  to  the  respondents  upon  the  exceptions  in  which  the  respondents  had 
prevailed  ;  and  this,  he  said,  the  courts  of  equity  had  always  done,  not  from  any  authority, 
but  from  conscience  and  honest  discretion,  as  to  the  satisfaction  on  one  side  or  other,  on 
account  of  vexation.   2  Atk.  552,  239.] 

[The  decree  of  the  commissioners  is  returned  into  the  petty-bag  office  : 
and  then  the  defendant  is  served  with  a  writ  of  execution,  upon  which 
he  may  file  exceptions,  and  pray  to  stay  proceedings  till  they  are  heard. 
||  And  in  the  case  of  the  Corporation  of  Burford  v.  Lenthall,  [ubi  supra,) 
Lord  Hardwicke  says,  the  words  of  the  act,  §  9.  "That  the  lord 
chancellor,  or  lord  keeper,  shall  and  may  take  such  order  for  the  due 
execution  of  all  or  any  of  the  said  judgments,  decrees,  and  orders  as  tc 
them  shall  seem  fit  and  convenient,"  have  put  it  in  the  shape  of  an 
original  cause,  in  which  the  exceptants  are  considered  as  plaintiffs,  and 
the  respondents  as  defendants,  and  put  in  an  answer  upon  oath  ;  and  in 
the  examination  of  witnesses  in  the  cause,  neither  side  is  bound  by  what 
appeared  before  the  commissioners,  but  may  set  forth  new  matter,  if  they 
think  proper.  ||  For  the  Court  of  Chancery  mixes  the  jurisdiction,  of 
bringing  informations  in  the  name  of  the  attorney-general  (a)  with  the 
jurisdiction  given  it  under  the  statute,  and  proceeds  either  way,  accord- 
ing to  its  discretion. 

2  Atk.  552;  1  Ch.  Ca.  135,  158,  193,  267;  3  Bl.  Comm.  428.  ||  (a)  The  jurisdiction 
of  the  Court  of  Chancery  in  informations  of  this  sort  seems  to  have  arisen  since  the  reign 
of  Queen  Elizabeth.  Prior  to  the  time  of  Lord  Ellesmere,  as  far  as  the  tradition  in  times 
immediately  following  goes,  there  was  none  ;  but  they  made  out  their  case  as  well  as 
they  could  by  law.     By  Lord  Loughborough,  3  Ves.  726.     But  Lord  Macclesfield  said, 
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(F)  Ot'  the  Commissioners  <>i'  Charitable  Uses,  &c. 

that  the  kiiiLT-  pro  bono  publico,  has  an  original  right  to  superintend  the  care  of  charities; 
so  that,  abstracted  from  the  statute  of  Eliz.  relating  to  charitable  uses,  and  antecedent  to 
-  well  as  since,  it  lias  been  every  day's  practice  to  file  informations  in  Chancery  in 
the  attorney-general's  name  for  the  establishment  of  charities.   2  P.  Wms.  119.  || 

It  was  resolved,  in  the  2  Clia.  I,  That  a  determination  once  made  by 
the  chancellor  under  this  act  could  not  be  re-examined  upon  a  bill  of 
review,  as  is  usual  in  other  eases  in  Chancery  ;  bul  that  here  the  decree 
is  conclusive, (a)  because  it  takes  its  authority  hy  the  act  of  parliament, 
which  mentions  bul  one  examination  ;  and  it  is  not  like  the  case  where 
the  chancellor  makes  a  decree  l>v  his  ordinary  authority.  But  in  the 
year  1643,  it  was  resolved  by  the  judges  and  king's  counsel,  assistants  in 
the  lh>::se  of  Peers,  that  in  such  cast:  the  party  grieved  may  petition  the 
king  in  parliament,  and  have  his  complaint  examined  there;  and  so  the 

•  e  may  he  confirmed,  altered,  or  annulled,  and  then  be  final.     All 
which  was  actually  done  in  the  aforesaid  year,  and  pursuant  to  the  afore- 
said resolution,  on  occasion  of  a  decree  of  the  Lord  Keeper  Coventry,  in 
tse  of  East  Ham,  in  Essex. 
Windsor  v.   Inhabitants  of  Farnham,  Cro.  Car.  40;    Sir  W.  Jones,  147;    S.  C. 

Pridg 's  case.  Cro.  Car.  350;  Duke,  02;  3  Bl.  Comm.  428;  Lee  v.  Warner,  Show. 

I'.  ('.  110.     (a)  ||  But  as,  according  to  Lord  Hardwicke  in  the  paragraph  immediately 

ding,  new  matter  may  be  introduced  in  the  Chancery  proceeding,  how  can  the 
decision  in  that  be  considered  as  final  ?     See  Mr.  Raithby's  note,  2  Vern.  741.  || 

Where  land  is  given  to  persons  in  trust  to  perform  a  charitable  use, 
and  the  donor  hath  appointed  special  visitors  to  see  that  the  trustees  per- 
forin the  use  according  to  his  intent;  in  that  case,  if  the  trustees  defraud 
the  trust,  the  commissioners  cannot  meddle,  but  the  visitors  are  to  per- 
form it.  But,  where  the  visitors  are  trustees  also,  there  the  commis- 
sioners may.  by  their  decree,  reform  the  abuse  of  the  charity  ;  for,  other- 
wise, such  breach  of  trust  would  escape  unpunished,  unless  in  Chancery 
or  in  parliament,  which  would  be  a  tedious  and  disagreeable  suit  for 
poor  persons. 

Duke,  68,  69.  See  too,  2  P.  Wms.  325.  The  construction  of  §  3,  of  the  43  of  El. 
saith  Lord  Hardwicke,  is.  that  where  a  college,  hospital,  or  school  is  founded,  and  a 
special  visitor  appointed,  or  a  visitor  by  operation  of  law,  the  commission  by  virtue  of 
that  statute  shall  not  interpose.  But  this  doth  not  extend  to  a  distinct,  collateral  charity. 
2  Atk.  ">.">  1.  That  the  Court  of  Chancery  will  not  interfere  where  there  are  local  visi- 
tors, or  where  the  charities  are  established  by  charter,  unless  the  persons,  appointed  as 
visitors  or  Governors,  have  also  the  management  of  the  revenues,  is  settled  in  a  variety 
of  eases.     1  Ves.  72;  2  Ves.  328,  505;  3  Atk.  108;  2  Ves.  JUn.  47.] 

Where  the  founder  of  an  hospital  directed,  that  if,  in  making  up  the 
accounts  of  the  wardens  biennially  going  out  of  office,  any  doubt  should 
arise  which  could  not  be  decided  by  the  new  wardens,  &c,  the  ordinary 
should  decide  it;  and  also  gave  to  him  the  appointment  of  a  master, 
upon  the  default  of  other  persons  to  appoint  within  certain  times;  and 
power  to  correct  or  remove  the  master  for  certain  causes ;  and  also  power 
to  sequester  the  profits  of  the  wardens,  &c,  in  case  of  the  improper  sub- 
traction of  a  certain  sum  directed  to  be  kept  in  a  chest  for  special  pur-  *. 
poses,  until  the  money  was  replaced  ;  and  also  gave  to  him  the  power 
of  interpreting  the  statutes  in  case  of  any  doubt :  and  the  founder  also 
delegated  to  the  dean  and  chapter  of  Y,  power  to  remove  the  wardens, 
&c,  consenting  to  mortgage  or  alienate  the  lands  of  the  charity;  it  was 
holden,  that  none  of  these  powers  constituted  a  visitor,  so  as  to  exclude 
the  application  of  the  powers  granted  by  this  statute,  and,  consequently, 
that  a  commission  issued  out  of  the  Court  of  Chancery  under  it  was  valid. 
Ex  parte  Kirkby  Ravensworth  Hospital,  15  Ves.  305;  8  East,  221. 
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Objections  to  a  decree  under  a  commission  as  having  issued  in  a  case 
not  warranted  by  the  statute,  may  come  on  in  the  form  of  exceptions, 
though  rather  to  be  taken  as  a  species  of  complaint,  than  strictly  as 
exception. 

15  Yes.  ubi  supra. 

A  more  summary  remedy  in  cases  of  abuses  of  trusts  for  charitable 
purposes  has  lately  been  provided ;  for  by  st.  52  Geo.  3,  c.  101,  it  is  en- 
acted, "  That  in  every  case  of  a  breach  of  any  trust  or  supposed  breach 
of  any  trust  created  for  charitable  purposes,  or  whenever  the  direction 
or  order  of  a  court  of  equity  shall  be  deemed  necessary  for  the  adminis- 
tration of  any  trust  for  charitable  purposes,  it  shall  be  lawful  for  any  two 
or  more  persons  to  present  a  petition  to  the  lord  chancellor,  lord  keeper, 
or  lords  commissioners  for  the  custody  of  the  great  seal,  or  master  of  the 
rolls  for  the  time  being,  or  to  the  Court  of  Exchequer,  stating  such  com- 
plaint, and  praying  such  relief  as  the  nature  of  the  case  may  require ; 
and  it  shall  be  lawful  for  the  lord  chancellor,  &c,  and  they  are  hereby 
required  to  hear  such  petition  in  a  summary  way,  and  upon  affidavits 
or  such  other  evidence  as  shall  be  produced  upon  such  hearing  to  deter- 
mine the  same,  and  to  make  such  order  therein,  and  with  respect  to  the 
costs  of  such  applications,  as  to  him  or  them  shall  seem  just ;  and  such 
order  shall  be  final  and  conclusive,  unless  the  party  or  parties  who  shall 
think  himself  or  themselves  aggrieved  thereby,  shall  within  two  years 
from  the  time  when  such  order  shall  have  been  passed  and  entered  by 
the  proper  officer,  have  preferred  an  appeal  from  such  decision  to  the 
House  of  Lords,  to  whom  it  is  hereby  enacted  and  declared  that  an  ap- 
peal shall  lie  from  such  order. 

•  2.  Provided  that  every  petition  so  to  be  preferred  as  aforesaid,  shall  be 
signed  by  the  persons  preferring  the  same  in  the  presence  of  and  shall 
be  attested  by  the  solicitor  or  attorney  concerned  for  such  petitioners ; 
and  every  such  petition  shall  be  submitted  to  and  allowed  by  his  ma- 
jesty's attorney  or  solicitor-general,  and  such  allowance  shall  be  certi- 
fied by  him  before  any  such  petition  shall  be  presented. 

"And  it  is  further  enacted,  that  neither  the  petitions,  nor  any  proceed- 
ings upon  the  same  or  relative  thereto,  nor  the  copies  of  any  such  pro- 
ceedings or  petitions  shall  be  subject  or  liable  to  the  payment  of  any 
stamp  duty  whatever." 

By  st.  52  G.»3,  c.  102,  (which  was  passed  on  the  same  day  with  the 
last  act,)  it  is  enacted,  that  "  a  memorial  or  statement  of  the  real  and  per- 
sonal estate,  and  of  the  gross  annual  income,  investment,  and  the  general 
and  particular  objects  of  all  and  every  charity  and  charities,  and  chari- 
table donations,  for  the  benefit  of  any  poor  or  other  persons  in  any  place 
in  England  and  Wales,  which  shall  have  been  founded,  established, 
made,  benefited,  increased,  or  secured,  together  with  the  names  of  the 
respective  founders  of  or  benefactors  thereto,  where  known,  and  also  of 
the  person  or  persons  in  whose  custody,  possession,  or  control,  the  deeds, 
wills,  and  other  instruments  whereby  such  charities  or  charitable  dona- 
tions shall  have  been  founded,  established,  made,  benefited,  increased,  or 
secured,  may  be,  and  also  of  the  names  of  the  then  trustee  or  trustees, 
feoffee  or  feoffees,  possessor  or  possessors  of  such  real  or  personal  estate, 
shall  from  and  after  six  calendar  months  after  the  passing  of  this  act,  be 
registered  by  such  person  or  persons  who  shall  then  be  the  trustee  oi 
trustees,  feoffee  or  feoffees,  possessor  or  possessors  thereof,  or  some  oi 
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one  of  such  persons,  in  manner  and  in  the  form  contained  in  the  schedule 
to  this  act  annexed,  in  the  office  of  the  clerk  of  the  peace  of  the  county, 
or  city  or  town,  being  a  county  of  itself,  within  which  such  poor  or 
oilier  persons  shall  be  ;  and  such  memorial  or  statement  shall  be  signed 
by  such  person  or  persons  causing  the  same  to  be  registered  and  left  in 
the  said  otliee  of  such  clerk  of  the  peace,  who  shall  forthwith  transmit  a 
duplicate  or  copy  of  the  same  unto  the  enrolment  office  of  the  High 
(    Mirt  of  Chancery." 

By  §  2,  "  Wherever  any  such  charity  or  charitable  donations  shall  be 
(bunded,  established,  made  or  benefited,  increased  or  secured  by  any 
ileed,  will,  or  other  instrument  hereafter  to  be  made  or  executed  by  any 

son  or  persons,  that  then  a  like  memorial  or  statement,  according  to 

lirections  hereinbefore  contained,  shall  be  registered,  and  left  and 

transmitted  as  aforesaid,  by  such  person  or  persons  as  are  hereinbefore 

mentioned,  within  twelve  months  after  the  decease  of  such  person  or 

sons  by  whom  any  such  will,  deed,  or  deeds,  or  other  instrument 
shall  have  been  made  or  executed." 

By  §  4,  "  In  case  the  persons  to  be  benefited  by  any  such  chanty  or 
charitable  donations  as  aforesaid,  shall  not  be  wholly  within  any  one 

mty,  then  and  in  such  case  such  clerk  of  the  peace  of  the  county 
where  any  such  charity  or  charitable  donation  shall  be  registered,  shall 
forthwith  notify  in  the  London  Gazette,  the  name  or  title  thereof,  accord- 
ing to  the  appellation  or  title  used  in  the  index,  and  the  names  of  the 
several  places  wherein  the  objects  of  such  charity  or  charitable  donations 
shall  be,  and  the  particular  or  general  objects  thereof,  and  also  the  name 
of  the  county  wherein  such  memorial  or  statement  shall  have  been  re- 
gistered." 

By  §  5,  "  If  any  such  charity  or  charitable  donation  shall  not  be  duly 
memorialized,  stated,  and  registered  according  to  the  provisions  of  the 
act.  it  shall  and  may  be  lawful  for  any  two  persons  or  more,  interested 
in  such  charity  or  charitable  donation,  to  present  a  petition  to  the  lord 
chancellor,  lord  keeper,  or  lords  commissioners  for  the  custody 'of  the 
great  seal,  or  master  of  the  rolls  for  the  time  being,  or  the  Court  of  Ex- 
el  tequer,  complaining  thereof;  and  they  are  required  to  hear  such  peti- 
tion in  a  summary  way,  and  upon  affidavits,  or  such  other  evidence  as 
shall  he  produced  upon  such  hearing,  to  determine  the  same,  and  to  mak3 
such  order  therein,  and  with  respect  to  the  costs  of  such  application  and 
proceedings,  as  to  him  or  them  shall  seem  fit,  which  order  shall  be  final 
and  conclusive." 

By  §  6,  "  No  proceedings  under  the  provisions  hereinbefore  men- 
tioned, shall  extend  or  be  construed  to  extend  to  decide  any  right  or  title 
as  to  the  property  that  shall  be  so  registered,  or  as  to  the  persons  who 
shall  be  entitled,  or  claim  to  be  entitled,  to  the  benefit  thereof,  or  any 
interest  therein." 

By  §  9,  "Where  any  difficulty  shall  occur  in  making  and  preparing 
such  memorial  or  statement  as  aforesaid,  so  as  to  render  it  necessary  to 
employ  any  longer  time  than  is  allowed  by  the  provisions  of  the  act  for 
registering  such  memorial  or  statement  as  hereinbefore  is  mentioned,  it 
shall  and  may  be  lawful  for  the  court  of  quarter  sessions  for  the  county, 
or  city,  or  town,  being  a  county  of  itself,  wherein  such  memorial  or  state- 
ment  is  intended  to  be  registered,  to  allow,  on  application  made  to  them, 
and  on  examination  of  the  circumstances,  such  further  time,  not  exceed- 
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ing  six  calendar  months,  as  to  such  court  shall  seem  necessary  10  be 
given,  for  the  purpose  of  duly  registering  such  memorial  or  statement  as 
nereinbefore  is  mentioned." 

By  §  10,  "  It  shall  and  may  be  lawful  for  the  court  of  quarter  sessions 
of  the  county,  or  city  or  town,  being  a  county  of  itself,  wherein  such 
statement  or  memorial  shall  have  been  registered,  to  allow  such  reason- 
able costs  and  charges  attending  the  preparing  and  registering,  notifying 
and  transmitting  such  memorial  or  statement,  with  reference  to  the 
income  of  the  charity  or  charitable  donation,  to  such  person  or  persons 
causing  the  same  to  be  registered,  as  such  court  shall  think  fit ;  and  it 
shall  and  may  be  lawful  for  such  person  or  persons  who  shall  have 
caused  such  memorial  or  statement  to  be  registered,  to  deduct  out  of  the 
income,  funds,  rents,  and  profits,  in  his  or  their  hands,  of  such  charity  or 
charitable  donation  so  by  him  or  them  memorialized  and  stated  ind 
registered,  the  sum  and  sums  so  allowed,  and  no  more  :  provided  alw  iys, 
that  the  said  court  of  quarter  sessions  shall  not  allow  any  sum  whatever 
for  and  in  respect  of  such  costs  and  charges,  unless  it  shall  be  stated  to 
them  upon  the  declaration  in  writing  of  the  person  or  persons  applying 
for  such  allowance,  and  signed  by  him  or  them,  that  such  memorial  or 
statement  is  to  the  best  of  his,  her,  or  their  knowledge  and  belief,  true  in 
every  respect,  and  that  it  doth  contain  to  the  best  of  his,  her,  or  their 
knowledge  and  belief  a  true  and  full  account  of  the  real  and  personal 
estate,  annual  gross  income,  investment,  and  the  particular  or  general 
objects  of  the  charity  or  charitable  donation  of  which  such  memorial 
or  statement  shall  have  been  registered,  together  with  the  names  ol  the 
respective  donors  or  benefactors  thereto,  where  known,  and  also  ol  the 
person  or  persons  in  whose  custody,  possession,  or  control,  the  deeds, 
wills,  and  other  instruments  hereinbefore  mentioned,  shall  at  such  time 
be,  and  also  the  names  of  the  trustee  or  trustees,  feoffee  or  feoffee.1.,  pos- 
sessor or  possessors  of  such  real  and  personal  estate  :  provided  thai  none 
of  the  provisions  hereinbefore  contained  shall  be  construed  to  extend  to 
any  charity  or  charitable  donation  not  issuing  out  of  or  secured  upon 
any  lands,  tenements,  or  hereditaments,  or  directed  by  the  founder  or 
donor  thereof  to  be  secured  thereon,  or  to  be  permanently  invested  in 
government  or  any  public  stocks  or  funds,  nor  to  any  charitable  donation 
whatsoever,  which  by  the  direction  of  the  donor  thereof,  or  by  the  lawful 
rules  of  any  charitable  institution  whatsoever,  may  be  wholly  or  in  part 
expended  in  and  about  the  charitable  purposes  for  which  the  same  may 
have  been  given,  at  the  discretion  of  the  governors,  directors,  managers, 
or  the  trustee  or  trustees  of  such  charitable  institution,  at  any  time  what- 


soever.'' 


By  §  11,  "Nothing  in  this  act  shall  be  construed  to  extend  to  any 
hospital,  school,  or  other  charitable  institution  whatsoever,  which  shall 
have  been  founded,  improved,  or  regulated  by  or  under  the  authority 
of  the  king's  most  excellent  majesty,  or  any  of  his  royal  predecessors, 
or  of  any  special  act  of  parliament  thereunto  particularly  relating;  nor 
to  any  charitable  donation  under  the  superintendence  of  any  such  hos- 
pital, school,  or  institution,  nor  to  the  governors  of  the  corporation  of 
the  charity  for  the  relief  of  poor  widows  and  children  of  clergymen, 
nor  to  any  friendly  society,  the  rules  whereof  shall  have  been  confirmed 
according  to  the  provisions  of  the  act  or  acts  for  the  encouragement  and 
relief  of  friendly  societies ;  nor  to  either  ol  die  universities  of  Oxford 
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or  Cambridge,  nor  to  any  college  or  hall  thereto  belonging,  nor  to  any 
charitable  bequest,  devise,  gift,  or  foundation  whatsoever  belonging 
thereto,  or  under  the  control,  direction,  superintendence,  or  management 
of  the  said  universities,  or  either  of  them,  or  any  college  or  hall  therein 
respectively;  nor  to  the  RadclifFe  infirmary  within  the  university  of  Ox- 
ford ;  nor  to  the  colleges  of  Westminster,  Eton,  or  Winchester,  or  any 
of  them  :  nor  to  any  cathedral  or  collegiate  church  within  England  and 
Wales  :  nor  to  the  Charter-house  ;  nor  to  the  corporation  of  the  Trinity- 
house  of  Deptford  Strond  ;  nor  to  any  funds  applicable  to  charitable 
purposes  for  the  benefit  of  any  persons  of  the  Jewish  nation." 

Nor  by  §  12,  shall  it  "extend  to  any  charitable  foundation  or  donation 
which  shall  have  been  or  shall  be  given  to  and  for  the  benefit  of  any 
person  or  persons  of  the  society  of  people  called  Quakers,  and  which  shall 
be  under  the  superintendence  and  control  of  persons  of  that  persuasion." 

Nor  by  §  L3,  shall  it  "extend  to  any  charity  or  charitable  donation  or 
foundation,  the  accounts  of  the  income  and  expenditure  whereof  shall 
have  been  directed  to  be  annually  passed  in  the  High  Court  of  Chancery, 
nor  to  any  charity  or  charitable  donation  or  foundation,  the  annual  gross 
income  whereof  shall  not  exceed  forty  shillings,  and  of  which  the  trus- 
tee or  trustees,  feoffee  or  feoffees,  possessor  or  possessors,  some  or  one 
of  them,  shall  within  six  months  after  the  passing  of  the  act  deposit  in 
the  hands  of  the  minister  of  the  parish  wherein  any  of  the  objects  of 
such  charity,  charitable  donation,  or  foundation  shall  be,  a  written  me- 
morial or  statement  in  like  form  as  in  the  schedule  annexed  to  the  act  is 
contained,  and  which  by  such  minister  shall  be  forthwith  deposited  in 
the  parish  chest." 

And  by  §  14,  "Where  any  body  corporate,  guild,  or  fraternity,  shall 
be  intrusted  with  the  possession  or  distribution  of  divers  charities  or 
charitable  donations  or  foundations,  or  of  the  rents  and  profits  thereof, 
in  such  cases  all  such  charities,  charitable  donations  and  foundations,  may 
be  registered  and  stated  in  one  and  the  same  memorial." 

A  petition  under  the  52  G.  3,  c.  101,  must  have  the  signature  of  the 
attorney-general,  or  of  the  solicitor-general,  (if  there  be  no  attorney-ge- 
neral,) which  must  not  be  affixed  without  the  same  deliberation  as  in 
case  of  an  information  regularly  filed  ;  and  if  an  information  is  filed, 
and  afterwards  a  petition  as  to  part  of  the  same  subjects,  the  court  will 
not  separate  the  two,  and  give  relief  on  the  petition  as  to  what  is  within 
its  limits,  and  dispose  of  the  rest  on  the  information. 

Ex  parte  Skinner,  in  re  Lawford  Charity,  2  Meriv.  438. 

Where  a  petition  was  presented  under  the  52  G.  3,  c.  101,  and  the 
trustees  did  not  appear,  the  court  ordered  that  they  should  show  cause 
why  the  prayer  should  not  be  granted. 

Ex  parte  Seagears,  1  Ves.  &  Bea.  496. 

The  52  G.  3,  c.  101,  is  limited  to  questions  of  abuse  of  trust,  as  be- 
tween the  trustees  and  the  objects  of  the  charity,  and  not  applicable  to 
an  adverse  claim  to  land  as  having  formerly  belonged  to  the  charity. 

Ex  parte  Iters.  3  Ves.  &  B.  10 

Constructive  trusts  are  not  witmn  tlie  aei. 

i.    j         Brown,  Coop.  295. 

Where  a  trust  is  created  for  a  charity,  it  is  a  breach  to  pull  down  a 
chapel,  sell  the  materials,  and  convey  the  burial-ground  to  other  uses: 
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and  the  court,  under  52  G.  3,  c.  101,  will  direct  a  conveyance  to  new 
trustees. 

Ex  parte  Greenhouse,  1  Madd.  R.  192. 

The  court  has  no  jurisdiction  under  the  52  G.  3,  c.  101,  to  direct  upon 
petition  an  account  of  the  assets  of  a  person  who  has  received  the  rents 
of  a  charity  estate. 

St.  Wenn's  Charity,  2  Sim.  &  Stu.  66. 

"  Whereas  an  act,  (59  G.  3,  c.  91,)  was  passed  in  the  last  session  of 
parliament,  intituled  An  act  for  appointing  commissioners  to  inquire 
concerning  charities  in  England  for  the  education  of  the  poor ;"  and 
certain  commissioners  were  appointed  for  the  execution  of  the  said  act : 
and  whereas  an  act  hath  passed  in  the  present  session  of  parliament, 
intituled  An  act  to  amend  an  Act  of  the  last  session  of  parliament 
for  appointing  commissioners  to  inquire  concerning  charities  in  Eng- 
land, for  the  education  of  the  poor,  and  to  extend  the  powers  thereof  to 
other  charities  in  England  and  Wales,  whereby  the  numbers  and  powers 
of  the  commissioners  were  extended :  and  whereas  it  is  expedient  that 
additional  facilities  should  be  afforded  for  applications  to  the  courts  of 
equity  regarding  the  management  of  estates  or  funds  appropriated  to 
charitable  purposes;  be  it  therefore  enacted,  that  whenever,  upon  any 
examination  or  investigation  had  by  or  before  the  commissioners  ap- 
pointed, or  to  be  appointed,  under  the  authority  of  the  before-mentioned 
acts,  any  case  shall  arise  or  happen  in  which  it  shall  appear  to  the  said 
commissioners  that  the  directions  or  orders  of  a  court  of  equity  are 
requisite  for  the  remedying  any  neglect,  breach  of  trust,  fraud,  abuse, 
or  misconduct  in  the  management  of  any  trust  created  for  any  charitable 
purposes  aforesaid,  or  of  the  estates  or  funds  thereto  belonging,  or  for 
the  regulating  any  administration  of  any  such  trusts,  or  of  the  estate  or 
funds  thereof,  it  shall  and  may  be  lawful  for  the  said  commissioners,  or 
any  five  or  more  of  them,  if  they  shall  think  fit,  to  certify  the  particulars 
of  such  case  in  writing,  under  their  hands,  to  his  majesty's  attorney- 
general  ;  and  thereupon  it  shall  be  lawful  for  his  majesty's  attorney- 
general  if  he  shall  so  think  fit,  either  by  a  summary  application  in  the 
nature  of  a  petition,  or  by  information,  as  the  nature  of  the  case  may 
require,  to  apply  to  or  commence,  in  a  suit  in  his  majesty's  High  Court 
of  Chancery,  or  to  or  in  his  majesty's  Court  of  Exchequer  sitting  as  a 
court  of  equity,  stating  and  setting  forth  the  neglect,  breach  of  trust, 
fraud,  abuse,  or  misconduct,  or  other  cause  of  complaint  or  application, 
and  praying  such  relief  as  the  nature  of  the  case  may  require  ;  and  when 
such  petition  or  suit  is  instituted  in  the  said  Court  of  Exchequer,  it  shall 
be  lawful  for  that  court  to  proceed  in  the  hearing  and  deciding  of  the 
same,  according  to  the  due  course  of  the  said  court ;  and  any  order  or 
decree  of  the  said  court  in  such  proceeding  shall  be  final  and  conclusive 
to  all  intents  and  purposes  whatsoever,  unless  the  party  or  parties  who 
shall  think  himself  or  themselves  aggrieved  thereby  shall,  within  one 
year  after  the  time  when  such  order  or  decree  shall  have  been  made  and 
entered  by  the  proper  officer,  prefer  an  appeal  from  such  order  or  decree 
to  the  House  of  Lords ;  and  when  such  petition  or  suit  is  presented  or 
commenced  in  the  said  High  Court  of  Chancery,  it  shall  and  may  be 
lawful  to  and  for  the  lord  chancellor,  lord  keeper,  or  lords  commissioners 
for  the  custody  of  the  great  seal,  and  they  are  hereby  required,  to  order 
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and  direct  such  petition  or  suit  to  be  heard  and  determined,  either  be- 
fore the  master  of  the  rolls  or  vice-chancellor,  as  to  the  said  lord  chan- 
cellor, lord  keeper,  or  lords  commissioners  shall  seem  meet;  and  there- 
upon the  master  of  the  rolls  or  vice-chancellor  shall  proceed  to  hear  and 
re-hear,  it'  to  him  it  shall  appear  necessary,  and  to  determine  the  same; 
and  all  decrees,  orders,  and  acts  of  the  master  of  the  rolls  and  vice-chan- 
cellor made  and  done  therein  shall  be  deemed  and  taken  to  be  respec- 
tively decree-,  orders,  and  acts  of  the  said  Court  of  Chancery,  and  be 
executed  accordingly,  subject  nevertheless  in  every  case  to  be  reversed, 
discharged,  or  altered  by  the  lord  chancellor,  lord  keeper,  or  lords  com- 
missioners for  the  custody  of  the  great  seal  for  the  time  being;  and  no 
such  decree  or  order  shall  be  enrolled  until  the  same  be  signed  by  the 
lord  chancellor,  lord  keeper,  or  lords  commissioners  of  the  great  seal  for 
the  time  being." 

§  2.  ••  And  be  it  further  enacted,  That  when  any  appeal  shall  be  made 
to  the  lord  chancellor,  lord  keeper,  or  lords  commissioners  of  the  great 
seal,  from  any  order  or  decree  of  the  master  of  the  rolls  or  vice-chancellor 
made  in  any  matter  aforesaid,  the  decree  or  order  which  shall  be  made  on 
such  appeal  by  the  lord  chancellor,  lord  keeper,  or  lords  commissioners 
of  the  great  seal,  shall  be  final  and  conclusive  to  all  intents  and  purposes; 
and  no  appeal  from  such  decree  or  order  of  the  lord  chancellor,  lord 
keeper,  or  lords  commissioners  for  the  custody  of  the  great  seal,  to  the 
House  of  Lords,  shall  be  allowed  or  entertained." 

§  3.  "  And  be  it  further  enacted,  That  no  petition  or  information,  pre- 
sented, filed,  or  prosecuted  under  this  act,  nor  any  answer  thereto,  nor 
any  deposition,  interrogatories,  affidavits,  or  proceedings,  nor  any  order 
or  decree  upon  the  same  or  in  relation  thereto,  nor  any  copies  of  any 
such  petition,  information,  answer,  deposition,  interrogatories,  affidavits, 
orders,  or  decrees,  nor  of  any  other  proceedings  whatsoever  under  this 
act,  shall  be  subject  or  liable  to  the  payment  of  any  stamp  duty  what- 
ever." 

§4.  "And  be  it  further  enacted,  That  if  any  person,  summoned  to 
appear  before  any  two  or  more  of  the  said  commissioners,  shall  wil- 
fully omit  or  refuse  to  appear  before  such  commissioners,  or  to  bring  or 
to  produce  any  deed,  paper,  or  writing,  instrument  or  other  document, 
in  his,  her,  or  their  possession,  custody,  or  power,  and  which  he,  she,  or 
they  shall  he  required,  by  the  precept  of  such  commissioners,  to  produce 
relating  wholly  to  the  estates  or  funds  which  shall  be  the  subject  of  in- 
quiry before  such  commissioners,  or  to  the  receiptor  application,  or  non- 
application  or  misapplication  thereof,  or  to  the  state  of  the  schools  or 
charities  which  shall  be  the  subject  of  inquiry  before  such  commission- 

.  or  to  the  true  copy  of  any  part  or  parts  of  any  deed,  paper,  writing, 
or  other  instrument,  (and  which  copy  any  two  of  such  commissioners 
are  hereby  empowered  to  require  by  such  precept,)  or  shall  refuse  to  be 
sworn,  or  being  a  Quaker  to  affirm,  or  being  sworn,  or  being  a  Quaker 
having  affirmed,  shall  refuse  to  answer  to,  and  before  the  said  commis- 
sioners, or  any  two  of  them,  or  to  answer  fully  any  lawful  question,  on 
oath  or  affirmation,  touching  or  concerning  any  matter  or  thing  relating 
to  such  estates  or  funds  as  aforesaid,  or  to  the  state  of  such  schools  or 
charitii  Foresaid,  (except  in  such  cases  excepted  by  the  said  first- 

ited  acl  ry   such  person  so  refusing  to  comply  with  any    such 

lawful  requisitions  of  the  said  commissioners,  shall  be  liable  to  the  pay- 
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ment  of  such  fine  to  his  majesty  as  the  Court  of  King's  Bench  or  the 
Court  of  Exchequer,  on  application  made  by  or  on  the  behalf  of  the 
said  commissioners,  or  any  two  of  them,  or  by  his  majesty's  attorney- 
general  for  the  time  being,  shall  think  fit,  to  set  and  impose ;  which  fine 
the  Court  of  King's  Bench  or  Court  of  Exchequer  is  hereby  authorized 
and  empowered  to  set  and  impose  according  to  their  discretion  respect- 
ively, and  to  enforce  payment  of  the  same  by  attachment  or  otherwise, 
in  such  manner  as  the  said  courts  respectively  may  do  in  cases  of  con- 
tempt of  the  same  courts." 

§  5.  "And  be  it  further  enacted,  that  whenever  it  shall  appear  to  the 
trustees  of  any  free-school,  hospital,  or  other  charitable  institution  or 
donation  within  the  provisions  of  this  act,  that  the  statutes  or  regulations 
thereof  are  insufficient  for  the  secure  and  due  administration  of  the  funds 
thereto  belonging,  it  shall  be  lawful  for  such  numbers  of  them  as  are  by 
the  said  statutes  or  regulations  empowered  to  do  any  act,  by  and  with 
the  consent  of  any  five  or  more  of  the  said  commissioners,  to  present  a 
petition  to  the  lord  chancellor,  lord  keeper,  or  lords  commissioners  of  the 
great  seal,  or  to  the  Court  of  Exchequer  sitting  as  a  court  of  equity, 
praying  such  relief  as  the  nature  of  the  case  may  require  ;  and  the  lord 
chancellor,  lord  keeper,  and  lords  commissioners  of  the  great  seal,  and 
the  said  Court  of  Exchequer,  are  hereby  authorized  and  empowered  to 
give  such  directions,  and  to  make  such  order,  touching  the  matter  of  the 
said  application,  as  to  them  respectively  shall  seem  fit;  which  order  shall 
be  final  and  conclusive  to  all  intents  and  purposes  whatsoever,  unless 
the  party  or  parties  who  shall  think  himself  or  themselves  aggrieved 
thereby  shall,  within  two  years  after  the  time  when  such  order  shall 
have  been  made  and  entered  by  the  proper  officer,  prefer  an  appeal  from 
such  order  to  the  House  of  Lords,  to  whom  it  is  hereby  enacted  and 
declared  that  an  appeal  shall  lie  from  such  order." 

The  master  of  a  free-school,  being  appointed  by  the  persons  acting  as 
trustees,  and  having  acted  as  such  for  many  years,  the  validity  of  his 
appointment  is  not  to  be  questioned  if  he  has  duly  executed  the  duties 
of  the  office. 

Attorney-General  v.  Hartley,  2  Jac.  it  Walk.  353. 

AVhere  a  gift  is  made  to  trustees  to  support  a  schoolmaster  generally, 
it  is  in  their  discretion  to  found  a  grammar-school,  or  a  school  for  teach- 
ing other  branches  of  learning,  subject  to  the  control  of  the  Court  of 
Chancery. 

Attorney-General  v.  Hartley,  2  Jac.  &  Walk.  353. |J 

*(G)  Of  the  Statute  9  Geo.  2,  c.  3G,  to  restrain  the  Disposition  of  Lands,  whereby  the 

same  become  unalienable. 

||  "'Whereas  gifts  or  alienations  of  lands,  tenements,  or  hereditaments 
in  mortmain  are  prohibited  or  restrained  by  Magna  Charta,  and  divers 
other  wholesome  laws,  as  prejudicial  to  and  against  the  common  utility; 
nevertheless  tin-  public  mischief  has  of  late  greatly  increased  by  many 
large  or  improvident  alienations  or  dispositions  made  by  languishing 
or  dying  p<  .  or  by  other  persons,  to  uses  called  charitable  uses,  to 

take  place  after  their  deaths,  to  the  disherison  of  their  lawful  heirs;"||  it 
is  enacted,  "That  no  manors,  lands,  tenements,  rents,  advowsons,  or 
other  hereditaments,  corporeal  or  incorporeal  whatsoever,  nor  any  sum 
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ov  sums  of  money,  goods,  chattels,  stocks  in  the  public  funds,  securities 
for  money,  or  any  other  personal  estate  whatsoever,  to  be  laid  out  and 
disposed  of  in  the  purchase  of  any  lands,  tenements,  or  hereditaments, 
shall  be  given,  granted,  aliened,  limited,  released,  transferred,  assigned, 
or  appointed,  or  anyways  conveyed  or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  inte- 
rest whatsoever,  or  anyways  charged  or  encumbered  by  any  person  or 
persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses 
whatsoever;  unless  such  gift,  conveyance,  appointment,  or  settlement 
of  any  such  lands,  tenements,  or  hereditaments,  sum  or  sums  of  money, 
or  personal  estate,  (other  than  stocks  in  the  public  funds,)  be,  and  be 
made  by  deed  indented,  sealed,  and  delivered  in  the  presence  of  two  or 
more  credible  witnesses,  twelve  calendar  months  at  least  before  the  death 
of  such  donor  or  grantor,  (including  the  days  of  the  execution  and  death,) 
and  be  enrolled  in  his  majesty's  High  Court  of  Chancery,  within  six 
calendar  months  next  after  the  execution  thereof;  and  unless  such  stocks 
be  transferred  in  the  public  books,  usually  kept  for  the  transfer  of  stocks, 
six  calendar  months  at  least  before  the  death  of  such  donor  or  grantor, 
(including  the  days  of  the  transfer  and  death,)  and  unless  the  same  be 
made  to  take  effect  in  jwssession  for  the  charitable  use  intended,  imme- 
diately from  the  making  thereof,  and  be  without  any  power  of  revocation, 
reservation,  trust,  condition,  limitation,  clause,  or  agreement  whatsoever, 
for  the  benefit  of  the  donor  or  grantor,  or  of  any  person  or  persons  claim- 
ing under  him." 

This  act  is  commonly,  hut  very  improperly,  called  the  statute  of  Mortmain;  for  it 
a  not  prevent  the  alienation  of  land  in  mortmain ;  nor  was  that  the  ohject  of  the  act. 
It  has  nothing  to  do  with  that.  The  object  was  to  prevent  devises  of  land,  or  any  inte- 
rest iu  land,  or  bequests  of  money  to  be  laid  out  in  any  such  interest,  for  any  charitable 
use  whatsoever.  By  the  Master  of  the  Rolls,  4  Ves.  427.  The  object  of  this  act  was 
the  prevention  of  the  locking  up  of  land:  the  states  of  Mortmain  had  another  view, 
viz.,  the  services  of  the  crown.  The  reasoning  which  produced  this  act  is  more  like 
the  political  reasoning  relating  to  the  statute  of  Westminster  3,  of  entails,  1  Ves.  223. 

§  2.  " Provided  ahvays,  that  nothing  herein  before  mentioned  relating 
to  the  sealing  and  delivering  of  any  deed  or  deeds,  twelve  calendar 
months  at  least  before  the  death  of  the  grantor,  or  to  the  transfer  of  any 
stock  six  calendar  months  before  the  death  of  the  grantor,  or  person 
making  such  transfer,  shall  extend,  or  be  construed  to  extend,  to  any 
purchase  of  any  estate  or  interest  in  lands,  tenements,  or  hereditaments, 
or  any  transfer  of  any  stock,  to  be  made  really,  and  bond  fide,  for  a  full 
and  valuable  consideration  actually  paid  at,  or  before  the  making  of  such 
conveyance  or  transfer,  without  fraud  or  collusion." 

By  §  3.  "All  gifts,  grants,  conveyances,  appointments,  assurances, 
transfers,  and  settlements  whatsoever  of  any  lands,  tenements,  or  other 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any  charge  or 
incumbrance  affecting,  or  to  affect  any  lands,  tenements,  or  heredita- 
ments, or  of  any  stock,  money,  goods,  chattels,  or  other  personal  estate, 
or  securities  for  money  to  be  laid  out  or  disposed  of  in  the  purchase  of 
any  lands,  tenements,  or  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect  the  same, 
to  or  in  trust  for  any  charitable  uses  whatsoever,  which  shall  be  made 
in  any  other  manner  or  form  than  by  this  act  is  directed  and  appointed, 
shall  be  absolutely  null  and  void." 

§  4.  "Provided  always,  that  this  act  shall  not  extend  to  make  void 
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the  dispositions  of  any  lands,  tenements,  or  hereditaments,  or  of  any 
personal  estate  to  be  laid  out  in  the  purchase  of  any  lands,  tenements, 
or  hereditaments,  which  shall  be  made  in  any  other  manner  or  form  than 
by  this  act  is  directed,  to  or  in  trust  for  either  of  the  two  universities ; 
or  any  of  the  colleges  or  houses  of  learning  within  either  of  the  said 
universities ;  or  to  or  in  trust  for  the  colleges  of  Eton,  Winchester,  or 
Westminster,  for  the  better  support  and  maintenance  of  scholars  only 
upon  the  foundations  of  the  said  colleges  of  Eton,  Winchester,  and 
Westminster." 

§  5.  ["Provided  nevertheless,  that  no  such  college,  or  house  of  learn- 
ing, which  doth  or  shall  hold  or  enjoy  so  many  advowsons  of  ecclesias- 
tical benefices,  as  are  or  shall  be  equal  in  number  to  one  moiety  of  the 
fellows,  or  persons  usually  stiled  or  reputed  as  fellows ;  or  where  there 
are  or  shall  be  no  fellows,  or  persons  usually  stiled  or  reputed  as  fellows, 
to  one  moiety  of  the  students  upon  the  foundation,  whereof  any  such 
college  or  house  of  learning  doth,  or  may  by  the  present  constitution  of 
such  college  or  house  of  learning  consist — be  capable  of  purchasing, 
acquiring,  receiving,  taking,  holding,  or  enjoying  any  other  advowsons 
of  ecclesiastical  benefices  by  any  means  whatsoever:  the  advowsons 
of  such  ecclesiastical  benefices  as  are  annexed  to,  or  given  for  the  benefit 
or  better  support  of  the  headships  of  any  of  the  said  colleges  or  houses 
of  learning,  not  being  computed  in  the  number  of  advowsons  hereby 
limited." 

This  act  not  to  extend  to  estates  in  Scotland. 

[A  will,  devising  lands  to  charitable  uses,  was  made  before  this  statute 
passed ;  but  the  testator  did  not  die  till  after  it  had  commenced :  it  was 
determined  by  eleven  judges,  that  the  devise  was  good  in  law,  notwith- 
standing the  statute. 

Ashburnham  v.  Bradshaw,  Burn's  E.  L.  tit.  Mortmain. 

A  will,  devising  lands  in  trust  for  a  charity,  was  made  before  the 
statute,  and  after  the  statute,  the  testator  made  a  codicil,  devising  the 
same  lands,  together  with  another  piece  of  land,  to  the  same  trustees, 
and  to  two  others,  for  the  same  charity,  making  some  slight  alterations 
in  other  parts  of  the  will,  confirming  it  in  the  rest,  and  declaring,  that 
the  codicil  should  be  annexed  to,  and  taken  as  part  of  his  will.  Lord 
Hardwicke  held,  that  as  to  the  lands  given  by  the  will,  the  devise  was 
good,  as  the  codicil  did  not  revoke  either  the  beneficial  or  trust  estate, 
but  was  intended  by  the  testator  as  a  confirmation  of  the  will ;  and, 
both  from  the  nature  of  the  instrument,  and  the  words,  was  to  be  taken 
as  a  part  of  it.  But  as  to  the  additional  land  given  by  the  codicil,  the 
devise  was  void,  it  being  devised  only  by  the  codicil,  which  was  subse- 
quent to  the  statute. 

Willet  v.  Sandford,  1  Ves.  178,  186 ;  Ambl.  453,  S.  C. 

But  a  will  of  personal  estate  admits  of  a  different  consideration :  for 
where  a  testator,  by  a  will  dated  prior  to  the  statute,  devised  the  resi- 
due of  his  personal  estate  to  be  laid  out  in  land,  and  settled  to  certain 
charitable  uses ;  and  after  the  statute,  made  a  codicil,  by  which,  after 
giving  a  few  legacies,  he  confirmed  the  will ;  Lord  Northington  declared 
so  much  of  the  will  as  related  to  the  residue,  to  be  void  by  the  statute ; 
the  codicil,  in  this  case,  by  altering  the  disposition  of  the  residue,  and 
confirming  the  will,  making  a  new  publication  of  it. 
Attorney-General  v.  Hartwcll,  Ambl.  451. 

u 
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A  (before  the  statute)  gave  real  and  personal  estate  to  a  use  that 
would  be  within  the  statute,  and  to  another  use  that  would  not  be  af- 
fected by  it :  B  (after  the  statute)  gave  personal  estate  to  the  use  of  A's 
will :  the  estate  of  A  being  sufficient  for  the  first  use,  the  whole  of  the 
second  gift  shall  go  to  the  valid  use. 

Attorney-General  v.  Hartley,  4  Br.  Ch.  Rep.  -Hi!. 

As  land  itself  cannot  be  devised  to  a  charitable  use,  so  neither  can 
personal  estate  be  laid  out  in  land:  but, (a)  if  money  is  given  to  be 
laid  out  in  lands  or  otherwise,  as  the  executors  shall  be  advised:  or, 
■'.  i  the  testator  directs  money  to  be  placed  in  the  funds,  until  it 
can  be  laid  "tit  in  lands  to  the  satisfaction  of  his  trustees;  it  hath 
been  determined,  that  such  devise  is  good,  by  reason  of  the  election 
given  to  the  trustees.  But  it  hath  been  (c)  adjudged,  that  a  devise  of 
money  to  be  laid  out  in  land,  and  until  an  eligible  purchase  can  be 
made,  to  be  placed  out  at  interest,  is  void,  because  land  ultimately  is 
the  thing  intended  to  be  given. 

[a]  Soresby  v.  Hollings,  Burn's  E.  L.  tit.  Mortmain,  (b)  Grimmet  v.  Grimmet, 
Ambl.  210;  Highmore,  79,  S.  C.  So  in  Curtis  v.  Hatton,  14  Ves.  537.  (c)  Grieve  v. 
Case,  4  Br.  Ch.  Rep.  67. 

A  devise  of  money  to  trustees  to  erect  (d)  an  hospital,  in  some  con- 
venient  place  in  or  near  the  city  of  Y ;  or,  in  (e)  order  to  and  to- 
wards  erecting  a  school ;  was  thought  by  Lord  Hardwicke  not  to  be 
within  the  statute  ;  there  being  no  express  direction  to  lay  it  out  in  the 
purchase  of  land ;  for  that  erect  as  much  imports  foundation  as 
building.  And  where  (g)  indeed  it  was  manifestly  the  intention  of  the 
testator,  that  the  money  should  be  laid  out  in  land;  his  lordship  held, 
that  though  it  could  not  be  lawfully  so  applied,  yet  it  might  be  lawfully 
applied  in  building  upon  land  already  appropriated  to  charity,  or  which 
the  trustees  could  get  by  the  generosity  of  any  person.  But  later  (A) 
determinations  have  said,  that  if  a  building  be  expressly  directed  to  be 
built  upon  ground  purchased  with  the  testator's  money,  a  court  of 
equity  is  not  at  liberty  to  direct  it  to  be  built  upon  ground  acquired  by 
other  means ;  even  though  there  be  a  clause  in  the  will  empowering 
the  trustees,  in  case  the  declared  intention  cannot  take  effect  by  law,  to 
lay  out  the  money  to  other  charitable  uses  as  near  such  intention  as  the 
law  will  admit. 

(d)  Vaughan  v.  Farcer,  2  Ves.   182.     (e)  Castril  v.  Baker,  cited  in  2  Yes.  185.     A 

gift  of  personalty  to  eslal>lish  a  .school  was  holden  good  by  Lord  Thurlow.    Attorney- 

G     eral  v.  Williams.  4  Br.  Ch.  Rep.   526.    (g)  Attorney-General  v.  Bowles,  3  Atk. 

2  Ves.  547,  S.  C.    (/*)  Attorney-General  v.  Tyndall,  Ambl.  014:  Pelham  v.  An- 

n.  1    Br.  Ch.   Rep.  444.  note;    Attorney  General  v.  Nash,  3  Br.  Ch.  Rep.  588. 

{And  by  these  and  later  cases  it  is  established  that  a  devise  to  build  or  erect  a  chapel, 

hough  there  is  no  express  direction  to  purchase  land,  is  not  good;  for  unless  the 

inctly  points  to  some  land  already  in  mortmain,  the  court  will  understand 

him  to  mean  that  an  interest  in  land  is  to  be  purchased.     6  Ves.  J.  404,  Chapman  v. 

Brown  ;  8  Ves.  J.  L91,  Attorney-General  v.  Parsons;  9  Ves.  J.  535,  Attorney-General 

v.  1  >avies.  \ 

And  where  money  (i)  was  bequeathed  to  erect  a  school-house  in  a 
parish,  and  there  was  a  piece  of  waste  ground  belonging  to  the  parish, 
on  which  an  old  school-house  formerly  stood,  yet  as  the  will  did  not 
point  to  this  particular  ground,  the  court  would  not  order  the  money  to 
be  laid  out  upon  it.  |] The  words  "erect  or  build"  import  that  land  is 
to  be  bought,  unless  the  will  manifests  a  purpose  that  it  is  to  be  other- 
wise  procured. || 

rney-General  v.  Hyde,  Ambl.  751 ;  1  Br.  Ch.  Rep.  444,  note,  S.  C.    That  a 
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bequest  of  money  to  build  or  repair  upon  land  already  in  mortmain,  is  not  within  the 
Btatute,  see  Brodie  v.  Duke  of  Chandois,  1  Br.  Ch.  Kep.  444,  note  ;  Attorney-General  v. 
Bishop  of  Chester,  Ibid.  444  ;  Glub  v.  Attorney-General,  Ambl.  373  ;  Harris  v.  Barnes, 
Ibid.  65 1  :  ( Ihapman  v.  Brown.  6  Ves.  404  ;  Attorney-General  v.  Parsons,  8  Ves.  186  ; 
Attorney-General  v.  Davies,  'J  Ves.  535.  A  bequest  for  rebuilding,  repairing,  altering 
or  adding  to  and  improving  almshouses,  is  valid  to  the  extent  of  any  application  to 
the  land  already  in  mortmain ;  but  bad,  as  to  any  additions  to  be  made  by  the  acquisi- 
tion of  other  land.     Attorney-General  v.  Parsons,  ubi  suprd. 

A  devise  of  money  to  the  corporation  of  Queen  Anne's  Bounty,  was 
holden  void,  because  they  are  bound  by  their  rules  to  lay  out  the  money 
in  laud  ;  and  though  the  crown  has  power  to  make  new  rules,  the  devise 
could  not  be  supported,  because  it  must  be  regulated  by  the  rules  in 
bein^  at  the  time  of  the  testator's  decease. 

i 

Widmore  v.  Woodroffe,  Ambl.  636.  A  bequest,  therefore,  to  the  society  for 
increasing  "Clergymen's  livings  in  England  and  Wales,  for  the  perpetual  purpose  of 
increasing  their  livings,"  was  declared  void,  there  being  no  society  that  answers  the 
description,  but  that  of  the  governors  of  Queen  Anne's  Bounty.  Middleton  v.  Clithe- 
row,  6  Ves.  734.  || 

|]If  a  large  personal  estate,  said  Lord  Hardwicke,  is  left  to  trustees 

for  a  charitable  use,  which  they  direct,  and  there  is  no  occasion  to  come 
to  a  court  of  equity  for  direction,  there  is  nothing  in  this  statute  which 
restrain-  the  trustees  front  laving  it  out  in  land;  because,  by  the  express 
proviso,  all  purchases  to  take  effect  in  possession  are  good  notwithstand- 
ing the  act,  which  is  a  matter,  perhaps,  that  may  want  a  remedy.  The 
clause  of  the  purchases,  I  very  well  know,  was  put  in  relative  to  Queen 
Anne's  Bounty,  and,  whether  that  may  want  a  remedy  hereafter,  may 
be  a  question. 

2  Ves.  188—9.H 

If  a  man  devise  his  land  to  trustees  to  be  turnrd  into  money,  and 
that  money  laid  out  in  a  charity,  ||  whether  the  charity  be  in  England 
or  elsewhere,||  it  is  not  good  within  this  act;  for  it  is  an  interest  arising 
out  of  land. 

Bum's  E.  L.  tit.  Mortmain  :  Gravenor  v.  Hallum,  Ambl.  641  ;  Attorney-General  v. 
Lord  Weymouth,  Ibid.  20;  Durour  v.  Motteux,  1  Ves.  320;  Curtis  v.  Ilatton,  14  Ves. 
537. 

So,  a  devise  of  a  mortgage,  or  of  a  term  of  years,  to  a  charity,  is  not 
good;  for  the  words  of  the  statute  are,  that  the  lands  shall  not  be  con- 
veyed or  settled,  for  any  estate  or  interest  whatsoever,  or  any  /raj/* 
charged  or  encumber*  •/.  in  trust  or  for  the  benefit  of  any  charitable 
use. 

Attorney-Generalv.Meyrick,2Ves.4  1:  Attorney-*  reneral v.  Graves,  Ambl.  155  ;  Attor- 
ney-General v.Tomkins,  [bid. 216;  Attorney-General  v. Caldwell, Ibid. 635 ;  Pickering 
v.  Lord  Stamford,  2  Ves.  Jan.  272,  581  ;  3  Ves.  392,  192;  White  v.  Evans,  1  Ves.  22; 
Paice  v.  Archbishop  of  Canterbury,  11  Ves.  364;  Carrie  v.  Pye,  17  Ves.  462  ;  {4  Ves. 
J.  21,  White  v.  Evans;  [bid.  542,  House  v.  Chapman.  A  bequest  of  money  to  pay 
off  a  mortgage  is  also  within  it.  4  Ves.  J.  418,  Corbyn  v.  French.}  A  lease  for  years 
from  the  crown  of  the  right  and  power  of  laying  chains  in  the  river  Thames  for  mooring 
ships,  and  of  all  profits  arising  therefrom,  is  an  interest  in  land,  and.  therefore,  within 
tin'  Btatute.  Negus  v.  Coulter,  Ambl.  367.]  [So  is  a  mortgage  of  turnpike  tolls,  4  ' 
Ves.  J.  [30,  n.  tlnapp  v.  Williams ;  [bid.  542,  and  a  share  in  a  navigation ;  that  being 
real  estate  and  going  to  the  heir,  1  Ves.  J.  5  12,  Souse  v.  Chapman,  and  money  se- 
cured by  an  assignment  of  the  poor  and  county  rates.     10  Ves.  J.  11,  Finch  v.  Squire.} 

||  Money  secured  upon  turnpike  tolls,  or  by  an  assignment  of  the  poor 
or  county  rates,  is  within  the  act.     So,  of  navigation  shares. 

Knapp  v.  Williams,  4  Ves.  130;  House  v.  Chapman,  Ibid.  542;  Finch  v.  Squire, 
10  Ves.  41. 

A  bequest  of  money  to  be  laid  out  in  land  to  be  a  fund  for  a  perpe- 
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tual  annuity  of  1"/.  per  annum  to  a  minister  to  preach  a  sermon  once 
a  year  to  the  testator's  memory,  to  keep  his  tombstone  in  repair,  and 
the  inscription  thereon,  and  upon  the  stone  against  the  wall,  reciting  the 
gift,  legible,  of  which  the  minister  was  then  to  make  oath;  and  21.  per 
annum  to  the  clerk,  and  21.  more  to  the  sexton  forever;  with  41.  per 
an  mi  hi  to  the  mayor  and  corporation  of  St.  Alban's  for  the  managing 
and  keeping  account  thereof,  was  adjudged  to  be  a  bequest  to  a  charitable 
use,  and  void  within  this  statute.  The  perpetual  annuity  to  the  minister, 
sail!  Lord  Hardwicke,  is  a  charitable  use,  which  is  not  prevented  by  the 
additien  of  the  annual  sermon.  So  are  the  other  two  annuities;  and 
the  rest  is  not  only  a  vain  concomitant  of  the  charitable  bequest,  but  a 
circumstance  attending  the  general  execution  thereof.  So  the  gift  to  the 
corporation  is  a  reward  for  their  service,  and  but  a  circumstance  attend- 
ing the  charitable  bequest ;  and  though  the  keeping  of  the  accounts  is 
not  void,  yet,  if  the  charity  on  which  it  was  to  attend  is  void,  it  must 
be  so  too. 

Durour  v.  Motteux,  1  Yes.  320. 

Where  a  testator  gave  a  legacy  to  a  charity,  which,  being  directed  to 
be  raised  out  of  his  real  estate,  was  void  by  this  statute,  and  he  by  a 
codicil  revoked  it,  and  gave  a  less  legacy  "instead  thereof,"  to  another 
charity :  Lord  Thurlow  considered  the  last  as  charged  upon  the  same 
fund  with  the  other,  and  therefore  void  also. 

Leacroft  v.  Maynard,  3  Br.  Ch.  Rep.  233. 

A  devise  for  a  college  in  one  of  the  universities,  though  not  in  ter- 
mini* for  the  benefit  of  the  college,  yet,  if  it  be  in  truth  so,  is  within  the 
meaning  of  the  exception  in  the  fourth  section  of  the  act,  and  unaffected 
by  the  statute. 

Attorney-*  reneral  v.  Tancred,  Ambl.  351 ;  Attorney-General  v.  Andrew,  3  Ves.  633. 
But,  where  in  an  action  for  dilapidations  by  the  present  against  the 
late  rector,  it  appeared  that  the  absolute  seisin  in  fee  of  the  land  upon 
which  part  of  the  buildings  in  question  stood  was  in  certain  devisees 
since  this  statute,  and  that  no  conveyance  was  enrolled  according  to  the 
first  section  of  it,  nor  any  disposition  made  of  it  to  any  college  accord- 
ing to  the  fourth  section ;  it  was  holden,  that  though  successive  rectors 
had  been  in  possession  of  the  land  for  above  fifty  years  past,  yet  no  pre- 
sumption could  be  made  of  any  such  conveyance  enrolled,  (which,  if  it 
existed,  the  party  might  have  shown,)  and  consequently  that  the  rector 
had  no  title  to  the  land;  although  it  appeared  also,  that  one  of  those  de- 
visees  was  the  then  rector,  and  that  the  title  to  the  living  was  in  Baliol 
college,  <  Oxford. 

Wright  v.  Smythies,  10  East,  409.(1 

If  a  man  gives  a  legacy  to  his  executors  by  name,  and  then  devises  a 
copyhold  to  A,  he  paying  his  executors  1000/.,  and  gives  the  residue  of 
•his  to  a  charity  ;  this  1000/.  will  go  to  the  executors,  not  for  their 

private  benefit,  but  in  their  capacity  of  executors,  for  the  purposes  of 
the  will  :  and  being  a  charge  on  the  real  estate,  is  within  the  statute, 
and  a  void  bequest 

Arnold  v.  Chapman.  1  Ves.  108. 

A  II.  having  a  considerable  estate  in  land,  and  also  a  large  personal 
estate  upon  mortgage  on  lands  in  Norfolk,  devised  a  sum  of  7000/.,  to 
be  laid  out  after  the  death  of  his  wife,  in  the  purchase  of  lands  in  Ire- 
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land,  the  rents  and  profits  to  be  distributed  among  poor  persons  in  Ire- 
land. E  H,  his  widow  and  executrix,  proved  his  will,  and  afterwards, 
by  her  will  reciting  the  will  of  A  H,  and  that  his  personal  estate  was  out 
upon  mortgage  in  Norfollr,  she  ordered  her  real  estate  to  be  sold,  and 
the  To""/,  to  be  paid  to  the  uses  declared  by  the  will  of  A  H.  By  the 
Lords  Commissioners,  Loughborough,  Ashhurst,  and  Hotham,  the  bequest 
to  the  charity  would  be  good,  being  to  a  charity  in  Ireland,  if  it  was  not 
made  otherwise  by  the  circumstance  of  the  money  being  upon  mortgage 
on  an  estate  here,  which  could  not  be  liable  to  the  devise  to  a  charity; 
but  it  is  too  late  to  take  that  objection  on  the  will  of  E  II,  she  admitting 
by  the  devise  to  the  same  uses,  that  she  had  personal  estate  of  the  testa- 
tor: she  is  therefore  paying  a  debt,  not  giving  money,  that  is,  upon 
mortgage,  but  only  admitting  that  she  had  7000Z.  personal  estate  from 
him;  which,  as  she  was  executrix  and  residuary  legatee,  is  admitting  a 
debt  to  his  estate.  Although  the  court  will  not  marshal  assets  for  a 
charity,  yet  it  will  make  the  legatees  go  upon  the  mortgage. 
Campbell  v.  Earl  of  Radnor,  I  Br.  Ch.  Rep.  271. 

A  charitable  devise  for  general  purposes  is  void  within  the  statute : 
secils,  of  a  devise  for  the  benefit  of  persons  sustaining  a  certain  charac- 
ter, as  children  and  grandchildren. 

Blandford  v.  Tackerell,  4  Br.  Ch.  Rep.  394. 

A  bequest  of  money,  to  arise  by  sale  of  lands,  to  be  applied  in  water- 
Works  for  the  use  of  the  inhabitants  of  a  town,  is  a  public  charitable 
use,  and  therefore  within  the  statute  and  void. 

Jonea  v.  Williams,  Ambl.  651. 

A  bequest  of  money,  to  be  laid  out  in  heritable  securities  in  Scotland, 
is  not  within  the  statute. 

Oliphant  v.  Hendrie,  1  Br.  Ch.  Rep.  571 ;  Mackintosh  v.  Townsend,  16  Ves.  830. 
S.  P. 

{A  devise  of  real  and  personal  estate  was  made  to  trustees  for  the 
purpose  of  establishing  a  perpetual  botanical  garden,  the  testator  adding 
"as  I  trust  it  will  be  a  public  benefit."  Upon  those  expressions  the 
devise  was  declared  void. 

6  Ves.  J.  194,  Townley  v.  Bedwell. } 

||  A  devise  to  trustees  of  a  reversion  in  land,  (after  payment  of  debts, 
&c,  which  were  found  to  be  paid,)  to  be  applied  by  them  and  their  suc- 
cessors, and  the  officiating  ministers  for  the  time  being,  of  a  Methodist 
congregation,  as  they  should  from  time  to  time  think  jit,  is  not  a  devise 
to  charitable  uses  within  this  statute,  and  the  trustees  are  entitled  to 
recover  at  law,  in  whatever  manner  the  Court  of  Chancery  may  hereafter 
deal  with  their  application  of  it. 

Doe  v.  Copestake,  6  East,  328. 

A  grant  of  lands,  in  trust  perpetually  to  repair,  and  if  need  be  to  re- 
build, a  vault  and  tomb  standing  on  the  land,  and  permit  the  same  to  be 
used  as  a  family  vault  by  the  donor  and  her  family,  is  not  a  charitable 
use  within  the  statute  9  G.  2,  c.  36. 

Doe  dem.  Thompson  v.  Pitcher,  6  Taunt.  359 ;  and  see  3  Maule  &  S.  407. 

If  there  be  in  a  deed  one  limitation  to  a  use,  which  is  a  charitable  use, 
Vol.  II.— 30  u  & 
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within  the  statute,  other  limitations  in  the  deed,  not  within  the  statute, 
are  ii> >i  thereby  avoided. 

6  Taunt.  359. 

Copyhold  lands  are  within  this  act:  and  therefore  a  conveyance  of 
them  to  charitable  uses  in  the  owner's  life,  must  be  made  with  the  for- 
malities required  by  the  act;  and  the  court,  after  a  long  undisturbed 
enjoyment,  would  not  presume  a  bargain  and  sale  and  enrolment  in 
Chancery.  They  did  not  decide  whether  it  would  be  sufficient,  in  the 
case  of  copyhold,  to  declare  the  uses  by  a  deed  conformably  to  the  sta- 
tute, and  to  cause  such  deed  to  be  enrolled  in  Chancery. 

Deo  dem.  Elowson  v.  Waterton,  3  Barn.  &  A.  149. 

Where  the  owner  of  land  built  a  chapel  used  for  public  worship,  and 
the  congregation  subscribed  a  sum  for  enlarging  and  improving  the 
same:  and  the  owner,  in  consideration  that  such  money  should  be  ex- 
pended for  that  purpose,  demised  the  premises  by  lease  for  twenty-three 
years,  at  a  pepper-corn  during  his  life,  and  10/.  per  annum  after  his 
death ;  and  a  declaration  of  trust  was  afterwards  executed  by  some  of 
the  trustees,  declaring  that  they  would  hold  the  premises  in  trust  for  the 
congregation  assembling  at  the  chapel ;  and  that  in  case  the  public  wor- 
ship would  he  there  discontinued,  then  that  they  should  assign  the  pre- 
mises for  civil  purposes  :  it  wTas  held,  that  this  was  a  conveyance  void 
within  the  statute  9  G.  2,  c.  80. 

Ill*  dem.  Wetland  v.  Hawthons,  2  Barn.  &  A.  96. 

The  statute  does  not  extend  to  the  colonies,  for  its  object  was  political, 
and  intended  to  have  only  a  local  operation;  and  therefore,  a  real  estate 
in  Grenada,  or  money  produced  by  its  sale,  may  be  devised  to  a  charita- 
ble use. 

Attorney-General  v.  Stewart,  2  Meriv.  R.  143. 

Nor  does  the  statute  extend  to  Ireland. 

Attorney-General  v.  Power,  1  Ball  &  Beatty,  150. 

A  Scotchman,  by  a  will  in  the  English  form,  made  in  England,  gave 
the  residue  of  his  personal  estate  to  trustees,  of  whom  some,  but  not  all, 
wrere  resident  in  Scotland,  upon  trust,  to  lay  out  the  same  in  the  purchase 
of  lands  or  rents  of  inheritance  in  fee  simple,  for  the  intent  expressed 
by  an  instrument  of  even  date  with  the  will ;  and  by  that  instimment  he 
directed  the  trustees  of  the  will  to  pay  the  rents  annually  to  certain 
other  trustees,  who  at  all  times  were  to  be  persons  residing  within  twenty 
miles  of  Montrose,  to  be  by  them  applied  to  the  relief  of  indigent  ladies 
in  Montrose,  or  within  twenty  miles  of  that  town.  It  was  held,  that 
this  bequest  was  void  under  the  mortmain  act. 

Attorney-General  v.  Mill,  3  Russ.  328. 

Where  a  testator,  after  giving  personal  estate  to  trustees  for  the  per- 
petual endowment  of  two  schools,  proceeded  to  "recommend"  his  trus- 
tees,  ;;  a  convenient  time,  to  Jay  out  the  money,  when  collected,  in  the 
purchase  of  freehold  lands,  to  effect  the  above  purpose;  although  the  gift 
of  personalty  was  valid,  yet  it  was  held,  the  word  "recommend"  was 
imperative  on  the  trustees,  and  left  them  no  discretion;  and  the  bequest 
was  therefore  void. 

Kirkbank  v.  Hudson,  7  Price,  212;  and  see  Malim  v.  Keighley,  2  Ves.  333. 

A  be  piest  of  a  sum  of  money  to  erect  a  blue-coat  school  and  establish 
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a  blind  asylum,  with  a  direction,  that  lands  should  not  be  purchased 

expressing  an  expectation  that  lands  would  be  given,  is  not  void  undei 

the  statute. 
Henshaw  v.  Atkinson,  3  Madd;  K.  306 ;  and  see  Johnson  v.  Swann,  3  Madd.  457. 

But  where  there  was  a  devise  of  a  house,  for  the  use  of  the  master 
that  might  be  appointed  to  a  school  for  the  instruction  of  poor  persons 
in  W,  and  a  bequest  of  money,  upon  trust,  to  apply  the  interest  in  pro- 
curing a  master  and  mistress  for  instructing  poor  children,  and  in  keep- 
ing the  school-house  in  repair,  and  to  apply  the  residue  of  the  interest  to 
the  poor ;  it  was  held,  that  the  bequest  to  the  school  was  void,  as  being 
connected  with  the  devise  of  the  house ;  and  the  amount  intended  for 
that  purpose  being  uncertain,  the  gift  of  the  residue  was  also  void. 

Attorney-General  v.  Hinxman,  2  Jac.  &  Walk.  270. 

A  grant,  duly  executed  according  to  the  statute,  is  not  invalid  because 
it  is  made  in  favour  of  the  rector  for  the  time  being  of  a  parish,  the 
grantor  being  himself  rector  at  the  time  of  the  grant. 

Attorney-General  v.  Munby,  1  Meriv.  327. 

An  assignment  of  a  mortgage  and  of  the  money  due  thereon  to  the 
same  college,  upon  the  like  trust,  was  held  void  as  being  executed  within 
six  months  of  the  donor's  death;  and  not  capable  of  being  set  up  by 
reference  to  a  will  made  afterwards,  whereby  the  donor  gave  the  ad- 
vowson  of  the  living  beneficially  to  the  college. 

Attorney-General  v.  Munby,  1  Meriv.  327. 

A  grant  of  land  to  a  college,  not  beneficially,  but  in  trust,  falls  not 
within  the  exception  in  favour  of  the  universities. 
Attorney-General  v.  Munby,  1  Meriv.  ;;_7. 

A  devise  of  land  to  the  British  Museum  is  within  the  statute  of  mort- 
main. 

Trustees  of  the  British  Museum  v.  White,  2  Sim.  &  Stu.  594. 

A  bequest  of  a  sum  of  money,  to  pay  off  a  debt,  secured  by  an  equit- 
able charge  only  on  a  meeting-house,  is  void. 

Waterhouse  v.  Holmes,  2  Sim.  163. 

A  testator,  after  giving  a  legacy  in  trust  for  a  charitable  purpose, 
says, — "As  money  is  of  more  uncertain  value  than  land,  I  do  also  give 
the  trustees  power  to  make  such  purchase  as  they  shall  think  lust  for 
perpetuating  the  gift."  It  was  held,  that  these  words  did  not  bring  the 
legacy  with  the  mortmain  act. 

Attorney-General  \.  Goddard,  1  Turn.  &  R.  348. 

F  having  purchased  lands,  they  were,  by  his  direction,  conveyed  by 
the  vendor  to  a  trustee  for  charitable  uses.  The  indenture  was  enrolled 
in  the  Court  of  Chancery  within  six  calendar  months ;  but  F  died  within 
twelve  calendar  months  after  its  execution.  It  was  held,  that  the  con- 
veyance was  void  under  the  9  G.  2,  c.  36. 

Price  v.  Hathaway,  G  .Madd.  304. 

A  bequest  out  of  real  estate,  to  erect  a  monument  in  a  church,  to  tes- 
tator's memory,  is  not  within  the  statute. 
Mellick  v.  The  Asylum,  1  Jac.  180. 

A  grant  of  land  is  void  under  the  9  G.  2,  c.  36,  if  there  is  a  resulting 
trust  for  the  grantor  for  his  life,  as  not  being  "  made  to  take  effect  in 
possession  for  the  charitable  use  intended,"  &c,  according  to  the  statute. 

Limbrey  v.  Gurr,  6  Madd.  151. 
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Where  there  was  a  bequest  of  stock,  to  be  laid  out  in  rebuilding  alms- 
bouses,  and  it  appeared  by  an  old  inscription  and  an  extract  from  a  local 
history  that  the  almshouses  were  in  mortmain  before  the  9  G.  2,  c.  36, 
the  bequest  was  supported. 

Shaw  v.  Pickthall,  Dan.  92;  ami  sec  Ingleby  \.  Dobson,  4  Russ.  342. 

A  bequest  to  lay  out  a  sum  in  building  a  church  is  void;  for  a  direc- 
tion to  build  is  held  to  include  a  direction  to  purchase  land  for  the  pur- 
pose of  building,  unless  the  testator  distinctly  refer  to  land  already  in 
mortmain.  (P.  230.) 

Pritchard  v.  Arbouin,  3  Russ.  456. 

r>\  '.'  (i.  I.  c.  85,  deeds  conveying  Lands  for  charitable  uses,  where  a 
valuable  consideration  is  actually  paid,  shall  be  valid,  although  the  for- 
malities required  by  9  G.  2,  c.  36,  have  not  been  duly  complied  with.|| 


CHURCHWARDENS. 


Churchwardens  (a)  are  officers  instituted  for  the  benefit  and  ad- 
vancement of  religion.  ||  Their  principal  duty,  as  their  name  imports, 
is  the  care  of  the  church,  which  respects  five  points.  1.  The  fabric  or 
building.  2.  The  utensils  and  furniture.  3.  The  churchyard.  4.  Cer- 
tain matters  of  good  order  concerning  the  church  and  churchyard. 
5.  The  endowments  of  the  church. 

(a)  Of  their  first  institution,  vide  Kennett's  Par.  Antiq.  649.  Of  sidesmen,  or 
Binodsmen,  vide  Degg's  Parson,  183.  [Burn's  E.  L.  tit.  ChurcJiwardens.  Walter 
Reynold's  Constit.  An.  1322,  \  6 ;  Chichley's  Constit.  An.  1416  ;  2  Johnson's  E.  L.] 
See  "  The  Duty  of  Churchwardens  respecting  the  Church,"  a  very  useful  little  tract 
by  Dr.  Napleton,  Chancellor  of  the  diocese  of  Hereford. 

But,  though  they  deal  chiefly  in  matters  belonging  to  the  church,  yet 

are  they  everywhere  treated  of  in  our  law  books  as  (b)  temporal  persons, 

and  are  considered  in  favour  of  the  church  for  some  purposes,  as  a  (c) 

lay  corporation  vested  with  a  temporal  right  in  their  offices,  and  a  special 

property  in  the  goods  belonging  to  the  church ;  which  further  appears 

by  the  duties  enjoined  them  by  several  statutes  and  acts  of  parliament ; 

as  will  be  more  fully  explained  under  the  following  heads. 

(h)  Vide  Hard.  379.  (c)  And  may  take  goods  for  the  benefit  of  the  church,  Roll. 
Abr.  393,  .March,  66,  but  not  lands;  Ambl.  644;  1  Salk.  167,  and  therefore,  if  a 
feoffment  lie  made  to  the  use  of  the  churchwardens  of  D,  the  use  is  void.  12  H.  7, 
27:  K-Kv.  32,  a;  Finch's  Law,  8vo.  edit,  178;  Co.  Lit.  3,  a;  S.  P.  March,  66;  S.  P. 
,  '  "/.  and  vide  Duke's  Char.  Uses,  82,  where  it  is  said,  that  lands  given  them  for. 
a  charitable  use,  shall  be  a  good  appointment  within  the  43  El.  c.  4.  But,  by  custom, 
ime  plac<  8,  as  in  London,  the  parson  and  churchwardens  are  a  corporation,  and 
may  purchase  ami  demise  lands,  &e.  Cro.  Ja.  532;  March,  66,  67;  Lane,  21 ;  5 
Mod.  395.  Am]  <<>.  Whether  they  may  not  have  land  by  prescription  for  the  repara- 
tion of  the  church?  But,  admitting  they  may,  yet  they  cannot  prescribe  generally 
in  noil  dedmando,  for  they  are  not  spiritual  persons,  though  their  office  be  a  kind  of 
ecclesiastical  office.     Roll.  Abr.  653  ;  2  Roll.  Rep.  107  ;  Comp.  Incumb.  507,  508. 

||  They  are  also  overseers  of  the  poor  by  the  stat.  43  Eliz.  c.  2,  and  a3 
such  are  joined  with  the  overseers  appointed  by  the  justices  of  the  peace 
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in  all  matters  relating  to  the  poor,  and  indeed  the  churchwardens  were 
the  original  overseers  long  before  there  were  any  others  specially  ap- 
pointed by  act  of  parliament. 
Burn's  E.  L.  tit.  Churchwardens,  \  9. 

They  are  not  an  integral  part  of  the  body  of  overseers,  so  that  acts 
done  by  a  majority  of  the  conjoint  body,  or  by  the  number  required  by 
the  legislature,  will  be  valid  without  them. 
R.  v.  Nantwich,  16  East,  228 ;  R.  v.  Clifton,  2  East,  168. 

But  their  duty  as  overseers  does  not  extend  to  townships,  which  main- 
tain their  own  poor,  and  in  which  overseers  are  appointed  under  the 
stat.  13  &  14  Car.  2,  c.  12,  §  21,  for  those  townships  are  to  be  considered 
as  not  having  churchwardens. 

R.  v.  Nantwich,  ubi  supra. 

The  st.  9  G-.  1,  c.  7,  enables  them  to  purchase  a  workhouse  for  the 
poor.|| 

(A)  Of  the  Manner  and  Right  of  choosing  Churchwardens. 

(B)  Of  their  Interest  in,  and  Power  over  the  Things  belonging  to  the  Church. 

(C)  Of  their  Power  and  Duty  in  making  Rates  in  Matters  relating  to  the  Church. 

(D)  Of  their  Power  and  Duty  in  making  Presentments,  and  hindering  Irreverence 

in  the  Church. 

(E)  Of  their  Accounts  ;  and  herein  of  Actions  brought  by,  or  against  them,  and  the 

Remedies  they  have  when  their  Time  is  expired. 
||(F)  Of  the  prohibition  against  their  supplying  goods  to  the  poor.|| 


(A)  Of  the  Manner  and  Right  of  choosing  Churchwardens. 

By  the  common  law,  the  right  of  choosing  churchwardens  belongs  to 

the  parishioners,  who  are  to  be  at  the  charge  of  repairing  the  church, 

&c,  and  (a)  therefore  it  is  but  fitting  that  they  should  have  it  in  their 

power  to  determine  what  persons  are  proper  to  be  intrusted  in  these 

concerns  :  nor  (b)  doth  any  canon  deprive  them  of  this  right ;  for  though 

by  custom  the  parishioners  in  some  places  choose  one,  and  the  parson 

another ;  yet  this  is  by  virtue  of  the  custom ;  the  validity  of  which,  as 

of  all  other  customs,  must  be  determined  in  the  king's  temporal  courts :  (c) 

nor  can  the  archdeacon  or  any  others,  who,  by  virtue  of  their  offices,  are 

to  swear  and  admit  them,  control  any  such  election ;  for  herein  their 

offices  are  purely  ministerial. 

Cro.  Jac.  332  ;  Cro.  Car.  552 ;  Xoy,  31,  139  ;  2  Roll.  Abr.  234,  pi.  1 ;  Hard.  379 ; 
Raym.  439.  [In  some  place-  the  li  ml  of  the  manor  prescribeth  for  the  appointment  of 
churchwardens:  and  this  shall  not  be  tried  in  the  ecclesiastical  court,  although  it  be  a 
prescription  of  what  appertains  t<>  a  spiritual  thing.  God.  153.]  That  they  may  be 
chosen  by  a  select  vestry,  vide  .Jones,  439;  Cro.  Car.  551.  But  qu.  They  are  to  be 
chosen  ever  Easter  week,  or  some  week  following,  according  to  the  direction  of  the 
ordinary.  I  in.  89.  What  persi  ins  are  exempted  from  serving,  vide  head  of  Pricileyes, 
and  1  W.  and  M.  c.  18,  by  which  statute,  if  any  dissenting  from  the  church  be  chosen 
churchv.  lie  may  execute  the  office  by  a  sufficient  deputy,  by  him  to  be  provided, 

who  shall  comply  with  the  laws  in  that  behalf,  (a)  And  hence  also  it  is.  that  iu  Lon- 
don, where  the  parson  and  churchwardens  are  a  corporation,  and  may  purchase  and 
demise  lands,  and  dispose  of  goods,  the  churchwardens  are  always  chosen  by  the  parish- 
ioners. Ci  i  Jac.  532;  March,  66;  Lane,  22.  [Hut  the  canon  shall  take  place  in  the 
-erected  parishes  in  London,  (unless  the  act  of  parliament,  in  virtue  of  which  any 
parish  was  erected,  shall  have  specially  provided  that  the  parishioners  shall  choose 
both:)  inasmuch  as  no  custom  v;u\  he  pleaded  in  such  new  parishes.    Gibbs,215.    (b)  By 
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89th  canon,  ami.  L603,  churchwardens  ;uv  to  ho  chosen  by  the  parson  and  parishioners 
jointly .  if  it  may  be:  if  not,  the  parson  names  one,  and  the  parishioners  are  to  choose 
another.  Bui  this  canon  is  said  not  to  be  regarded  by  the  common  law.  Hard.  378; 
pt  >■  Hale  :  Carth.  1 L8,  S.  1'..  /><  r  Holt,  <  !h.  -hist.  l!ur  vide,  2  Vent.  41,  and  the  fol- 
lowing case.  There  was  a  custom  for  the  parson  to  appoint  one  churchwarden,  and 
the  two  old  churchwardens  the  other:  but  it  wont  no  further.  The  two  old  church- 
wardens could  not  agree;  so  the  one  presents  Berwick,  and  the  other  Catton.  And 
the  court  held,  that  by  this  .disagreement  the  custom  was  laid  out  of  the  case  ;  and  then 
they  must  resort  to  the  canon:  under  which,  Catton  being  duly  elected,  they  decreed 
for  him.  Catton  v.  Berwick,  1  Str.  145.  j  (c)  For  if  the  archdeacon  refuseth  them,  a 
mandamus  lies;  of  which  there  are  numberless  instances.  Vide  6 Mod.  89;  2  Lord 
Raym.  1008  ;  3  Salk.  88.  And  where,  fur  a  false  return,  an  action  on  the  case  lies. 
2  Lutw.  1012.  And  that  in  such  action  both  the  churchwardens  may  join.  3  Lev. 
362.  And  for  an  ill  and  evasive  return,  vide  Vent.  267  ;  -  Salk.  433,  pi.  14.  And 
that  before  he  is  sworn  he  may  officiate.  Vent.  267.  And  that  there  is  no  fee  due 
for  swearing  him,  except  by  custom.     Salk.  330,  pi,  2. 

And  though  by  custom  the  rector  or  vicar  may  name  one,  yet  where 
the  vicar  of  St.  (riles  in  Northampton  was  under  a  deprivation  for  not 
taking  the  oaths  to  King  William  and  Queen  Mary,  and  the  church  being 
vacant,  the  parishioners  proceeded  to  the  election  of  two  churchwardens, 
and  presented  them  to  be  sworn;  but  the  registrar  of  the  consistory 
court  being  a  friend  to  the  vicar,  refused  to  swear  them,  unless  that 
person,  whom  the  late  vicar  approved,  was  nominated  one,  a  mandamus 
was  granted. 

Carth.  118, 

The  parishioners  are  also  judges  of  the  fitness  and  qualifications  of 
the  persons  they  choose  for  that  office ;  and  therefore  where  to  a  man- 
damus  to  swear  a  churchwarden,  chosen  according  to  custom,  the  arch- 
deacon returned,  that  the  person  presented  was  a  poor  dairyman,  who 
had  no  estate,  .and  was  persona  minus  habilis  et  idonea  for  that  office; 
the  court  granted  a  peremptory  mandamus. 

Cart  I,.  393;  Hill.  8  W.  &  M;  The  Kin-  and  Rees;  Comb.  417,  S.  C. ;  Salk.  166, 
S.  C. ;  12  -Mod.  116,  S.  C. ;  Ld.  Raym.  138,  S.  C. ;  5  Mod.  325,  S.  C. 

[Mandamus  to  the  archdeacon  of  Colchester,  to  swear  Rodney  Fane 
into  the  office  of  churchwarden.  He  returns,  that  before  the  coming  of 
the  writ,  he  received  an  inhibition  from  the  Bishop  of  London,  with  a 
signification  that  he  had  taken  upon  himself  to  act  in  the  premises.  But 
by  the  court — the  return  is  ill.  It  doth  not  appear  that  the  town  of 
Colchester  is  within  the  diocese  of  the  bishop  who  inhibits :  besides,  the 
archdeacon  is  but  a  ministerial  officer,  and  is  obliged  to  do  the  act,  whe- 
ther it  be  of  any  validity  or  not.  And  a  peremptory  mandamus  was 
granted. 

1  Str.  610.  Although  the  parishioners  neglect  never  so  long  to  choose  churchward- 
ens, yet  th"  ordinary  hath  no  power  of  appointing  them.     Stutter  v.  Freston,  1  Str.  52. 

There  hath  been  some  diversity  of  opinion  among  the  judges,  whether 
it  be  a  good  return  to  a  mandamus  to  swear  a  churchwarden,  that  he 
was  not  elected,  inasmuch  as  the  archdeacon  cannot  judge  either  of  the 

ion  or  of  the  qualities  of  the  person  elected.  But  the  proper  distinc- 
tion, as  to  this  point,  Dr.  Burn  thinks  is  taken  in  the  case  of  Q.  v.  Twitty.(ff) 
M.   1    An..    Mandamus  to  swear  a  churchwarden,  suggesting  that  he 

duly  elected.  The  return  was,  that  he  was  not  duly  elected.  It 
was  objected,  that  this  was  not  a  good  return.  But  by  Holt,  C.  J. — 
Where  the  writ  is,  to  swear  one  duly  elected,  there  a  return  that  he  was 
not  duly  elected,  is  a   good  return;  for  it  is  an  answer  to  the  writ:  but 
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where  it  is  to  swear  one  chosen  churchwarden,  there  a  return  that  he 
was  not  duly  chosen,  is  naught,  because  it  is  out  of  the  writ  and  evasive. 
Rex  v.  While,  2  Ld.  Raym.  1379  ;  Rex  v.  Harwood,  lb.  1405  ;  Regin.  v.  Guise,  lb. 
1008.     (a)  2  Salk.  433. 

To  a  mandamus  to  swear  the  plaintiff  churchwarden  of  Heston  in 
Middlesex,  the  defendant  returned,  that  he  was  not  duly  elected.  In  the 
course  of  the  trial,  the  question  was,  "Where  the  common  right  of  choos- 
ing churchwardens  rests?  The  plaintiff  insisted,  it  was  in  the  parish- 
ioners at  large  as  to  both  the  churchwardens,  and  would  therefore  have 
left  it  upon  the  defendant  to  show  a  custom  or  right  in  the  parson  to 
name  one.  The  defendant  on  the  contrary  insisted,  that  of  common 
riodit  it  was  in  the  parson  and  parishioners,  and  therefore  it  lay  upon  the 
plaintiff  to  prove  a  custom  in  the  parishioners  to  choose  both.  And  of 
this  opinion  was  Lee,  C.  J.,  and  that  though  there  are  some  dictums  to 
the  contrary,  yet  they  had  never  been  regarded.  The  plaintiff,  there- 
fore, went  on  to  prove  a  custom  to  choose  both  by  the  parishioners,  but 
failed  in  it ;  it  appearing  that  though  the  parson  had  generally  left  it  to 
the  parishioners,  yet  he  had  sometimes  interfered.  Lee,  C.  J.,  likewise 
held,  that  a  curate  stood  in  the  place  of  the  parson,  for  the  purpose  of 
nominating  one  churchwarden. 

Hubbard  v.  Sir  Henry  Penrice,  2  Str.  1246. 

A  mandamus  was  directed  to  the  commissary  of  the  consistorial  and 
episcopal  court  of  the  Bishop  of  Winchester  for  the  parts  of  Surry,  to 
admit  and  swear  Henry  Griffith  and  Thomas  Garner  churchwardens  of 
the  parish  of  St.  Olave,  Southwark.  And  a  like  mandamus  was  also 
directed  to  him  to  admit  and  swear  another  set  of  churchwardens  into 
the  same  office.  The  commissary  returned,  that  a  cause  was  depending 
before  him,  in  which  it  was  disputed,  which  of  the  two  sets  of  church- 
wardens had  been  duly  elected,  and  till  that  is  determined,  he  cannot 
admit  either  one  set  or  the  other.  By  Lord  Mansfield  and  the  court — 
The  return  is  bad;  the  commissary  cannot  try  the  right.  He  ought  to 
obey  both  writs,  and  it  is  of  no  prejudice  to  either  party. — It  was  pro- 
posed by  the  court,  and  consented  to  by  the  parties,  to  try  the  right  on 
a  feigned  issue;  the  execution  of  the  peremptory  mandamus  to  be  sus- 
pended till  after  the  trial,  and  then  the  peremptory  mandamus  to  go  to 
swear  in  those  that  should  prevail  on  the  trial. 

Rex  v.  Dr.  Harris,  3  Burr.  1420;  1  Bl.  Rep.  430,  S.  C. 

To  a  libel  in  the  ecclesiastical  court  for  not  taking  upon  him  the  office 
of  chapelwarden,  the  defendant  pleads  that  it  is  a  donative,  and  there- 
upon moves  for  a  prohibition.  Upon  debate,  it  was  denied;  the  whole 
court  being  of  opinion,  that  though  there  was  a  difference  as  to  the  in- 
cumbent, yet  as  to  the  parish  officers,  there  was  none;  for  they  are  the 
officers  of  the  parish,  and  not  of  the  patron  of  the  donative. 

Castle  \.  Richardson,  2  Str.  715.] 

Prohibition  was  granted  nisi  to  the  ecclesiastical  court,  in  a  case 
where  J  S  sued  as  churchwarden  of,  &c,  in  Colchester,  on  a  suggestion 
that  in  Colchester  there  is  a  custom  for  the  inhabitants  to  elect  the 
churchwardens,  and  that  A  and  B  were  duly  elected,  which  matter  the 
defendant  had  pleaded  in  the  spiritual  court;  but  the  plea  was  refused: 
but  it  appearing  that  J  S  was  churchwarden  de  facto,  chosen  by  the 
parson,  and  that  he  all  the  year  acted  as  such;  and  that  he,  with  the 
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inhabitants  and  another  churchwarden,  made  the  tax  for  which  the  de- 
fendant  was  sued  in  the  ecclesiastical  court ;  the  rule  for  a  prohibition 
was  discharged ;  for,  per  Cur.,  where  the  question  is  only,  Who  is 
churchwarden  ?  if  such  custom  is  alleged,  a  prohibition  shall  be  granted: 
but  the  matter  here  is  for  a  tax  for  the  repair  of  the  church ;  and  it  is 
not  materia]  now  whether  he  was  duly  elected  or  not;  it  is  sufficient 
that  he  was  guardian  de  facto;  and  it  may  be  as  well  put  in  issue. 
Whether  the  minister  was  a  rightful  minister?  Besides,  this  tax  is  not 
rated  by  the  churchwardens,  for  they  have  no  such  power;  but  it  is  a 
common  charge,  imposed  by  the  major  part  of  the  parishioners  ;  and  the 
churchwardens  do  no  more  in  assessing  it  than  the  other  parishioners; 
and  the  tax  will  be  well  assessed  by  the  major  part  of  the  inhabitants, 
though  the  churchwardens  are  against  it ;  their  chief  business  is  in  col- 
lecting it;  and  the  matter  is  a  matter  of  ecclesiastical  cognisance;  for  the 
spiritual  judge  may  inquire  touching  the  want  of  reparations  of  the 
church.  And  Note,  That  upon  the  rule  for  discharging  the  prohibition, 
all  this  matter  was  ordered  to  be  entered,  for  fear  it  should  be  afterwards 
thought,  that  a  prohibition  was  decreed  where  a  custom  was  in  question. 
Mich.  127,  Car.  2,  in  B.  II.  between  Whaley  and  Lambert;  3  Keb.  533,  542,  S.  C. 

||  Where  one  of  the  churchwardens  was  appointed  by  the  rector,  and 
the  other  chosen  by  parishioners  paying  scot  and  lot ;  and  at  the  election 
of  the  latter  there  was  no  regular  presiding  sworn  officer,  but  the 
rector's  churchwarden  in  fact  presided:  it  was  adjudged,  that  the  control 
of  the  election  devolved  at  common  law  upon  the  electors  themselves ;  (a) 
but  that,  unless  there  were  a  custom  to  regulate  the  time  for  making  the 
election  it  was  not  competent  to  a  majority  of  the  electors  assembled  at 
the  election  to  narrow  the  period  which  the  common  law  would  allow ; 
and  that  therefore  a  resolution  by  them  that  it  should  conclude  at  a 
given  time  must  at  least  limit  a  time  reasonable  in  itself  as  to  numbers 
and  distance,  and  be  of  sufficient  notoriety;  but  that  whether  a  resolu- 
tion by  a  majority  of  the  vestry  on  the  first  day  of  the  election  to  close 
the  poll  at  four  o'clock  on  the  next  day  in  a  parish  where  the  number 
of  electors  did  not  exceed  180,  and  where  the  affidavits  stated  a  custom 
for  200  years  not  to  keep  the  poll  open  for  more  than  two  days,  and  no 
instance  within  living  memory  of  extending  it  beyond  4  o'clock  of  the 
second  day,  were  sufficient  to  warrant  the  closing  of  the  poll  at  that 
time,  Avhilst  some  of  the  voters  were  coming  in  to  poll,  and  others 
had  no  notice  of  the  resolution ;  was  a  fit  question  to  be  tried  on  a  man- 
damus 

II.  v.  Commissary,  &c,  of  the  Bishop  of  Winchester,  7  East,  573.  (a)  Stoughton 
v.  Reynolds,  2  Str.  1045. 

An  indenture  landing  out  a  poor  apprentice  executed  by  W  S  church- 
warden, and  J  G  overseer  of  the  poor  of  a  hamlet  maintaining  its  own 
poor  separately  from  the  parish  at  large,  not  being  impeached  by 
tence  negativing  its  execution  by  a  majority  of  the  churchwardens 
and  overseers  of  the  hamlet,  was  deemed  good,  the  court  intending 
that  there  were  two  overseers  for  the  hamlet  as  required  by  stat.  13  & 
14  0.  2,  c.  12,  §  21,  and  only  one  churchwarden  in  the  same  place  by 
custom. 

R.  v.  Hinckley,  12  East,  301. 

A   parish  certificate   purporting  to  be  granted  "in   1761  by  an  only 
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churchwarden  and  an  only  overseer  of  the  parish,  may  he  taken  to  he  a 
good  certificate  ;  because  it  may  be  intended  in  favour  of  such  an  instru- 
ment, that  by  custom  that  there  was  only  one  churchwarden  in  the  parish, 
and  that  two  overseers  had  been  originally  appointed,  but  that  one  of 
them  died,  and  that  the  certificate  was  granted  before  the  vacancy  was 
filled  up. 

Rex  v.  Inhab.  of  Catesby,  2  Barn.  &  Cres.  814 ;  and  see  12  East,  3G1 ;  1  Barn.  & 
Aid.  275. 

To  a  mandamus  to  admit  A  B  into  the  office  of  churchwarden,  recit- 
ing that  he  had  been  duly  elected,  a  return  that  A  B  was  not  duly  elected 
is  good. 

Rex  v.  Williams,  8  Barn.  &  C.  681.  || 

(B)  Of  their  Interest  and  Power  over  the  Things  belonging  to  the  Church. 

The  churchwardens,  when  chosen,  are  a  corporation  intrusted  with  the 
care  and  management  of  the  goods  belonging  to  the  church,  which  they 
are  to  order  for  the  best  advantage  of  the  parishioners:  they  are  likev 
enabled  to  take  goods  for  the  benefit  of  the  church ;  but  cannot  dispose 
of  them  without  the  consent  of  the  parishion' 

Roll.  Abr.  393 ;  2  [net.  492;  2  Roil.  Rep.  67  ;  Yelv.  173  ;  2  Brownl.  215 ;  Comp, 
Incumb.  390;  [2  P.  Win-.  125.  Where  an  obligation  is  made  to  them  and  their  suO' 
cessors,  and  they  die,  their  executors  shall  have  the  action,  and  not  their  successors 
Yin.  tit.  Churchwardens,  D.] 

They  have  such  a  special  property  in  the  (a)  organ,(6)  bells,(c)  parish 

books, ((/)  Bible,  chalice,  surplice,  &c.  belonging  to  the  church,  that  for 

the   taking  away,  or  for  any  damage  done  any  of  these,  they  may(e) 

bring  an  action  at  law;  and  therefore  (g)  the  parson  cannot  sue  for  them 

in  the  spiritual  court. 

F.  N.  B.  91,  K.     (a)  Roll.  Abr.  393.     (6)  Cro.  Eliz.  145, 179.  >  Mod.  395, 

Ld.  Raym.  337.  (d)  Roll.  Rep.  57.  (<>)  That  the  action  must  be  for  '»»//'/  parochia- 
norum,  and  nut  bona  ecclesice.  Moil.  65,per  Cur.;  '1  Keb.  675,  S.  C.  and  S.  I'.  /«, 
Cur.;  Vent.  89,  S.  C.  and  S.  P.  and  the  court  inclined  accordingly;  hut  said,  tin 
precedents  were  both  ways. — Where  they  may  sue  at  common  law  for  damages,  and 
in  the  spiritual  court  for  the  things  in  s»tecie.  Sid.  281 ;  2  Keb.  022.  (<n  Roll.  Abr 
393  ;  2  Inst.  402. 

If  two  churchwardens  sue  in  the  spiritual  court  for  a  levy  towards 
the  reparation  of  their  church,  and  have  sentence  to  recover  and  costs 
assessed,  and  after,  one  of  them  releases,  yet  the  other  may  proceed  for 
the  cost-.  &c.  ;  for  churchwardens  have  nothing  but  to  the  use  of  the 
parish  :  and  the  corporation  consists  of  both  ;  and  one  only  cannot  release 
or  give  away  the  goods  of  the  church. 

Cro.  Jac.  23  I  ;  Yelv.  17:; ;  2  Brownl.  215,  S.  C. 

Also,  they  have  such  a  special  property  in  the  goods  of  the  church, 
that  when  they  are  stolen  they  may  bring  an  appeal  of  robbery  for 
them  :  (// 1  they  may  also  sue  the  offender  in  the  spiritual  court  pro  salute 
animse,  but  not  to  recover  damages. 

2  Hawk.  P.  C.  c.  23,  \  44.  {h)  2  Keb.  23 ;  Sid.  281 ;  2  Inst.  492 ;  1  Keb.  743. 
Reirist.  5 1 . 


- 


But  the  churchwardens  have  no  right  to,  or  interest  in,  the  freehold 
and  inheritance  of  the  church,  which  (i)  belongs  solely  to  the  parson  or 
incumbent. 

Comp.  Incumb.  381.     And  therefore  the  churchwardens  cannot  grant  a  license  for 
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burying  in  the  church,  that  being  the  freehold  of  the  parson.  Cro.  Jac.  366    Not,  104. 

the  churchwardens,  bj  custom,  may  have  a  fee  for  burying  in  the  church,  because 
the  parish  is  at  the  charge  of  repairing  the  floor.  Vent.  274  ;  3  Keb.  504,  523,  527. 
Bui  the  churchyard  is  a  common  burial-place  for  all  the  parishioners.  Comp.  In- 
cumb.  381.  (i)  If  the  walls,  windows,  or  doors  of  the  church  he  broken  by  any 
person,  or  the  trees  in  the  churchyard  cut  down,  or  the  grass  thereon  eaten  by  a 
stranger,  the  incumbent  shall  have  his  action.  21  EI.  7,  21,  b;  Bro.  Trespass,  210; 
38  I!.  6,  L9 ;  11  II.  4,  12.  And  so  may  his  lessee,  if  the  churchyard  be  let.  2  Roll. 
Ahr.  337. 

Also,  the  seats  in  the  church  being  fixed  to  the  freehold,  the  church- 
wardens (a)  cannot  dispose  of  them  alone,  nor  can  the  churchwardens 
and  rector  jointly  dispose  of  them  without  the  consent  of  the  ordinary; 
and  though  such  dispositions  have  been  made;  yet  it  hath  been  always 
presumed  that  it  was  so  done  with  the  consent  and  approbation  of  the 
ordinary. 

Vide  L2  Co.  105;  Hetl.  94,  S.  C. ;  Godb.  200,  S.  C. ;  Moor,  878,  S.  C. ;  2  Bulst.  150; 
Hoi,.  69;  Comp.  tncumb.  382;  Salk.  L67,  pi.  7:  1  Wils.  326.  (a)  But  by  the  custom 
of  London,  the  churchwardens  have  the  ordering  oft  lie  seats  there,  for  the  parishioners 
are  obliged  to  repair  the  chancel,  as  well  as  the  body  of  the  church.  Comp.  Incumb. 
387,  388;  2  Roll.  Ahr.  288  ;  Poph.  140;  2  Roll.  Rep.  24.     And  there  may  be  the  like 

im  elsewhere,  for  the  churchwardens  to  dispose  of  seats.  Raym.  246,  admitted 
per  Cur.  But  the  churchwardens  must  show  some  particular  reason  why  they  are 
to  order  the  seats,  exclusive  of  the  ordinary;  for  a  general  allegation,  that  they  used 

pair,  which  is  no  more  than  what  they  are  obliged  to  by  common  right,  is  not 
icient.     2  Lev.  241. 

But,  as  scats  are  elected  for  the  more  convenient  attending  of  divine 
service,  and  as  the  parishioners  are  at  the  expense  of  erecting  them  and 
keeping  them  in  repair,  if  any  of  them  be  taken  away,  though  they  are 
fixed  to  the  freehold,  yet  the  churchwardens,  and  not  the  parson,  shall 
bring  the  action  against  the  wrong-doer. 

Comp.  Incumb.  382;  8  H.  7,  12.  Whether  churchwardens  may  remove  seats 
erected  by  a  stranger  in  the  church.  Vide  Nov,  108;  Comp.  Incumb.  387;  Burn's 
E.  L.  tit.  Church,  g  14. 

It  is  said  to  have  been  holden,  that  at  common  law  a  churchwarden 
may  maintain  an  action  on  the  case  for  defacing  a  monument  in  the 
church. 

Godb.  279.  That  churchwardens  themselves,  nor  any  others,  cannot  take  down 
arms  in  windows,  or  deface  gravestones  or  monuments  erected  in  the  church  or 
churchyard  ;  and  if  they  do,  an  action  lies  by  the  heirs  or  executors  of  the  parties  for 
whom  they  were  erected.  Roll.  Abr.625;  Noy,  104;  Godb.  200;  Cro.  Jac.  367  ;  2  Bulst. 
151  :  ante,  tit.  Actions  on  the  Case,  (F).  But  the  ordinary  may  deface  any  super- 
ius  picture.  Noy,  104.  [Norcan  any  ornaments  be  set  up  in  the  church  without 
his  consent.  1  Str.  576.  But  it  must  be  exercised  according  to  a  prudent  and  legal 
discretion,  which  the  court  of  the  arches  hath  a  right  to  look  into,  and  correct. 
2  Sn-.  L080.] 

||  Where  land  belonging  to  a  parish  was  occupied  by  A,  and  he  paid 
rent  to  the  churchwardens,  and  they  executed  a  lease  of  the  same  land 
for  a  term  of  years  to  B,  and  gave  notice  of  the  lease.  In  an  action  for 
use  and  occupation  brought  by  B  against  A,  it  was  held  that  A  was  not 
ipped  by  having  paid  rent  to  the  churchwardens  from  disputing  B's 
title  ;  and  that  as  the  churchwardens  were  not  a  corporation  to  take  or 
errant  lands,  15  could  not  derive  a  valid  title  from  them. 

Philip.-  v.  Pearce,  5  Barn.  &  C.  433. 

By  59  <i.  '■'>.  c.  12,  $17.  nil  buildings,  lands,  and  hereditaments  pur- 
chased, hired,  or  taken  on  lease  by  churchwardens  and  overseers,  by 
authority,  and  for  the  purposes  of  that  act,  shall  be  conveyed,  demised, 
and  assured  to  the  churchwardens  and  overseers  and  their  successors 
in  trust  for  the  parish  ;  and  such  churchwardens  and  overseers  shall  and 
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may  accept,  take,  and  hold  in  nature  of  a  body  corporate  for  and  on 
behalf  of  the  parish,  all  such  buildings,  lands,  and  hereditaments,  and 
also  all  other  buildings,  lands,  and  hereditaments  belonging  to  the  parish  : 
and  in  all  actions,  indictments,  &c,  in  relation  to  such  buildings,  &c,  or 
the  rents  thereof,  or  in  relation  to  other  buildings,  &c,  belonging  to  such 
parish,  or  the  rents  thereof;  and  in  all  actions,  &c, on  any  bond  for  the 
faithful  execution  of  the  office  of  assistant  overseer,  it  shall  be  sufficient 
to  name  the  churchwardens  and  overseers  for  the  time  being,  describing 
them  as  churchwardens,  &c,  of  the  parish  for  which  they  shall  act,  and 
naming  such  act;  and  no  action,  indictment.  &c,  shall  abate  by  the 
death  of  the  churchwardens,  &c,  or  their  removal,  or  the  expiration  of 
their  office. 

A  chapelwarden  of  a  parochial  chapelry  has  not,  by  virtue  of  his  office, 
any  authority  to  enter  the  chapel  and  remove  the  pews  without  consent 
of  the  perpetual  curate. 

Jones  v.  Ellis,  2  Young  &  J.  265.  |j 

(C)  Of  their  Power  and  Duty  in  making  Rates  in  Matters  relating  to  the  Church. 

The  churchwardens  have  no  power  to  make  any  rate  themselves, 
exclusive  of  the  parishioners,  their  duty  being  only  to  summon  the  pa- 
rishioners, who  are  to  meet  for  that  purpose,  and  when  they  are  assem- 
bled, a  rate  made  by  the  majority  present  shall  bind  the  whole  parish, 
although  the  churchwardens  voted  against  it. 

Vide  Comp.  Incumb.  38 

But,  if  the  churchwardens  give  the  parishioners  due  notice,  that  they 
intend  to  meet  for  that  purpose,  and  the  parishioners  refuse  to  come,  or 
being  assembled  refuse  to  make  any  rate,  they  may  make  one  without 
their  concurrence;  for  as  they  are  liable  to  be  punished  in  the  ecclesias- 
tical eourts  for  (a)  not  repairing  the  church,  it  would  be  unreasonable 
that  they  should  suffer  by  the  wilfulness  and  obstinacy  of  others. 

Vent  367  ;  Mud.  79,  194.  (a)  By  the  civil  and  canon  law,  the  parson  is  obliged  to 
repair  the  whole  church,  and  it  i^  so  in  all  Christian  kingdoms  but  in  England;  for 
it  is  by  the  peculiar  law  of  this  nation,  that  the  parishioners  are  charged  with  the  re- 
pairs .  t'the  body  of  the  church.  Carth.  360,  per  Holt,  Ch.  -Just. — The  bishop  cannot 
appoint  commissioners  to  tax  the  parishioners,  or  make  rates  for  repairing  the  church. 
2  Mod.  8,  223.  But  the  spiritual  court  may  compel  the  parishioners  to  do  it.  and 
may  excommunicate  every  one  of  them  till  it  be  repaired  ;  but  if  any  arc  willing  to 
contribute,  they  are  to  be  absolved  till  the  greater  part  agree  to  make  ;l  tax.  Comp. 
Incumb.  388,389.  [But  it  is  remarkable,  that  the  statute,  or  writ,  cvrcumspwte 
agatis,  13  Ed.  1.  stat  I.  \  2.  which  seems  the  foundation  of  this  eci  lesiastical  juris- 
diction, is  express,  "  in  quitn  us  alia  pa  na  non  potest  infligi,  quam  pecuniaria." 
If  the  question  concerning  the  rate  depend  on  the  bounds  of  the  parish,  that  matter 
must  be  decided  ai  common  law.  Deg.  172.]  Of  the  manner  it  is  to  he  made,  vide 
5  Co.  C7 ;  Vent.  :!i>  :  2  Mod.  222,  254  ;  Lit.  Rep.  2G3  :  Poph.  197  ;  Mod.  236. 

The  churchwardens  in  summoning  the  parishioners  need  not  do  it 
from  house  to  house,  but  a  general  public  summons  at  the  church  is  suf- 
ficient, and  the  major  part  of  them  that  appear  upon  such  summons  will 
bind  the  whole  parish. 

Vent.  367  ;  Comp.  Incumb.  ! 

On  a  motion  for  a  prohibition,  it  appeared,  that  the  libel  recited  that 
J  S,  dean  of,  &c,  bad  presented  that  the  church  and  chancel  of  D  was 
out  of  repair,  &c,  and  that  the  churchwardens  of  the  said  parish  did 
make,  or  cause  to  be  made,  a  certain  rate  upon   the  inhabitants  thereof, 


2  i  i  CHURCHWARDENS. 

(D)  Of  their  Power  and  Duty  in  making  Presentments,  &c. 

towards  the  charge  of  repairing  the  said  church  and  chancel;  and  that 
the  churchwardens  had  accordingly  repaired  the  church  and  chancel, 
and  beautified  the  same  with  ornaments,  and  that  If  was  a  parishioner 
of  the  said  parish,  and  refused  to  pay  his  proportion  of  the  said  rate; 
and  it  being  objected,  1st.  That  the  churchwardens  only  could  not  make 
a  rate:  iMlv.  That  the  parson  alone  ought  to  repair  the  chancel;  a  pro- 
hibition was  granted  generally  to  the  whole  suit,  though  it  was  strongly 
insisted  that  the  prohibition  ought  to  go  quoad  the  rate  for  repairs  of  the 

chancel  only. 

Carth.  360,  Hawkins  ami    Rous;  5  Mod.  390,  S.  C. ;  Salk.  165,  pi.  3,  S.  P. ;  Ld. 

ii.  59. 

(D)  Of  their  Power  and  Duty  in  making  presentments,  and  hindering  Irreverence  in 

the  Church. 

Presentments  made  by  churchwardens  relate  to  the  church,  the 
parson  and  parishioners,  in  which  they  are  to  he  guided  by  the  articles 
delivered  them:  but  these  articles  must  be  agreeable  to  the  laws  of  the 
church,  and  particularly  to  the  canons  made  and  agreed  on  in  the  year 
1603:  they  need  not  take  a  particular  oath  upon  all  the  presentments 
they  make,  lint  may  do  it  by  virtue  of  their  (a)  general  oath  of  church- 
warden^ 

Vent.  114:  2  Vent.  42.  (a)  That  such  promissory  oath  does  not  seem  to  be 
punishable  as  perjury.     Keb.  522. 

The  oath  is  to  be  general,  viz.,  to  do  all  things  which  appertain  to 
their  office :  and  therefore  if  the  oath  tendered  requires  them  to  present  (b) 
matters  not  presentable  by  law,  they  are  not  obliged  to  take  it,(c)  nor 
are  they  to  be  required  to  present  or  accuse  themselves. 

Hard.  364.  (6)  Where  the  articles  enjoined  the  churchwarden  to  present  filthy 
talkers,  revilers,  and  common  sowers  of  sedition  among  neighbours;  the  court  held, 
that  these  general  terms  comprehended  matters  out  of  their  jurisdiction ;  and  that  if 
the  churchwarden  had  pleaded  there  quod  non  tenetur  respondere  as  to  those  matters, 
and  the  plea  had  been  refused,  a  prohibition  ought  to  have  been  granted.  Vent.  114. 
'I'll-  S.  I'.  as  to  sowing  sedition  among  neighbours.  Vent.  127.  But,  whether  any 
person  within  his  parish  hath  encroached  upon  the  churchyard,  is  lawful,  though 
matter  of  freehold.  Vent.  127.  Also,  if  the  oath  tendered  lias  these  general  words, 
viz..  '!'<}  make  ■presentations  according  io  tin'  Icing's  ecclesiastical  law;  the  particular 
articles,  by  way  of  direction,  will  not  be  sufficient  grounds  for  a  prohibition.  Vent. 
127.  "  But  to  present  every  person  in  the  parish,  does  not  include  themselves. 
Vent.  L27. 

Also,  if  the  ecclesiastical  court  proceeds  against  the  churchwardens  in 
matters  not  within  their  jurisdiction,  an  action  on  the  case  lies  against  them. 
Hard.  364,  per  Cur. 

And  if  the  churchwardens  maliciously  present  an  innocent  person  for 
any  crime,  by  which  he  is  put  to  expense,  or  suffers  in  his  good  name  or 
reputation,  an  action  on  the  case  lies. 
Car.  2R5,  291  :  Si. I.  463;  Vent.  si;. 

In  assault  and  battery  against  a  churchwarden,  he  justified  that  the 
plaintiff  was  at  church  in  time  of  prayers  with  his  hat  on,  and  that  he 
demanded  of  him  to  pull  it  off,  and  because  he  did  not  do  it,  the  church- 
warden took  off  his  hat  and  laid  it  by  him;  and  the  court  held  this  a 
good  justification ;  and  that  churchwardens  may  justify  to  wake  a  man, 
to  sv\ itch  boys  that  are  at  play,  and  turn  an  excommunicated  person  out 
of  the  church. 

:        L96,  adjudged  md  Tanner;  for  though  they  may  present  it  in  the 

ecclesiastical  court,  yet  they  ar  ■  a  t  bound  in  the  mean  time  to  permit  such  irreverence 
and  y  in  the  church.     Saund.  L3,  11.  S.  C.  adjudged  :  and  there  said  by  the 
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reporter,  that  the  court,  taking  it  to  be  a  great  misdemeanor  in  the  plaintiff,  gave 
judgment  against  him,  without  regard  to  the  exceptions  to  the  defendant's  plea. 
Sid.  301,  S.  C.  and  S.  P.  adjudged ;  Twisden  only  doubting  upon  the  words  of  the 
canon,  against  wearing  a  hat,  tic,  ■  iz..  What  hat  intended?  and  said,  they  might 
appease  a  disturbance  in  the  church ;  but  laying  hands  on  a  man  to  pull  off  his  hat, 
tends  to  the  raising  of  a  disturbance  and  breach  of  the  peace.  2  Keb.  124,  125,  S.  C. 
adjudged. 

Churchwardens  may  restrain  and  hinder  any  stranger,  not  licensed, 
from  preaching  in  their  church  or  chapel. 
Comp.  Incumb.  335.     Vide  2  BuLstr.  49.  , 

VE)  Of  their  Accounts ;  and  herein  of  Actions  brought  by,  or  against  them,  and  the 
Remedies  they  have  when  their  Time  is  expired. 

The  churchwardens,  at  the  expiration  of  their  year,  are  to  give  up 
their  accounts  to  their  (a)  parishioners,  and  on  refusal  (b)  may  be  pro- 
ceeded against  in  the  ecclesiastical  court ;  or  the  (c)  succeeding  church- 
wardens may  bring  an  (d)  action  of  account  against  them  at  common 
law. 

(a)  Or  to  a  select  committee  appointed  by  the  parishioners  according  to  the  custom 
-in''  parishes,  who  may  allow  their  accounts,  ami  such  allowance  shall  discharge 
them  from  being  called  in  question  in  the  spiritual  court.  Butt  v.  Wilkinson.  2  Lutw. 
1027.  (b)  By  the  succeeding  churchwardens,  either  in  the  spiritual  court,  or  by  writ 
of  account  at  common  law.  Godb.  279  :  Roll.  Rep.  71,  106,  107  ;  2  Keb.  6,  22;  Sid. 
281.  (c)  But  tie'  parishioners  cannot  bring  an  action  of  account  against  them  at 
common  law,  but  must  make  new  churchwardens,  who  may  maintain  the  action. 
Bro.  Account,  71,  8  K.  4,  (i :  Bro.  Corporations,  •">•"»:  4  E.  4.  6;  Bro.  Garden,  7. 
The  st.  17  G.  2,  c.  38,  requires  the  churchwardens  and  overseers,  within  fourteen 
days  from  the  appointment  of  their  successors,  to  deliver  in  to  their  successors  a  just, 
true,  and  perfect  account,  &c,  verified  by  oath,  &c.  The  st.  50  G.3,  C.  49,  directs  the 
accounts  to  he  submitted  to  two  justices  at  a  special  sessions  within  the  fourteen  days 
appointed  by  the  first  act.  The  provision  in  the  last  act  is  cumulative,  and  not  a  sub- 
stitution in  lieu  of  that  in  the  first  act  :  so  that  if  tin'  overseer  refuse  to  deliver  in  the 
account  to  his  successors  within  the  fourteen  days,  he  may  be  committed  under  the 
first  act  by  two  justices  tor  such  refusal.     Lester  16  East,  374.]      Ami  though 

a  parish  prescribe  to  choose  two  churchwardens,  ami  that  the  persons  sen  shall 

continue  in  that  office  for  two  years ;  yet  the  parish  may,  notwithstanding  the  pre- 
scription, remove  such  wardens  at  their  pleasure,  and  choose  new  ones.  'Jii  II.  8, 
5  b:  13  Co.  70 ;  Comp.  [ncumb.  390.  Vide  27  II.  s,  c.  25,  in  Rastal,  that  no  church- 
warden shall  continue  in  his  office  above  one  whole  year,  {d)  Vide  Sid.  307,  where  a 
church  varden  of  St.  Martin's  in  the  Fields  was  indicted  for  taking  a  silver  cup  of 
one  for  the  place  of  gallery-keeper,  colore  officii,  A:c.    ■ 

If  the  churchwardens,  by  the  consent  and  agreement  of  the  parish- 
ioners, take  a  ruinous  bell  and  deliver  it  to  a  bell-founder,  and  that  he 
by  their  agreement  shall  have  for  the  casting  thereof  4Z.,  and  shall 
retain  it  till  the  4/.  be  paid  :  this  agreement  of  the  parishioners  shall  (e) 
excuse  the  churchwardens  in  a  writ  of  account  brought  against  them  by 
their  successors. 

Roll.  Abr.  121,  pi.  9,  393,  S.  C.  (e)  But,  whether  they  can  plead  it  in  bar  to  the 
account,  or  I  it  forth  in  discharge  before  auditors,  vide  .Mod.  65;  Vent.  88, 

S.  C;  2  Keb.  675,  S.  C. 

If  the  churchwardens  ami  parishioners  make  an  assessment,  and  the 
churchwardens  lay  out  the  Avhole  money,  but  before  the  whole  is  col- 
lected their  time  is  expired,  and  new  churchwardens  are  chosen,  the 
former  churchwardens,  by  having  presented  such  parishioners  as  refused 
to  pay  before  the  determination  of  their  time,  may  still  proceed  against 
them  ;  otherwise  the  new  churchwardens  must  collect  such  arrears,  and 
reimburse  their  predecessors. 

[It  is  said,  the  spiritual  court  hath  no  jurisdiction  to  order  a  rate  to 
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reimburse  the  preceding  churchwardens,  and  a  prohibition  was  granted 
after  sentence,  because  upon  the  face  of  the  order  it  appeared  the  eccle- 
siastical  court  had  no  jurisdiction:  And  by  the  whole  Court  of  King's 
B  och — There  cannot  be  a  rate  made  to  reimburse  the  churchwardens; 
because  they  are  not  obliged  to  lay  the  money  out  of  their  own  pockets. 
Dawson  v.  Wilkinson,  Ca>  temp.  Hardw.  381.] 

||  1  >i  11  by  late  churchwardens  against  succeeding  churchwardens  and 
other  parishioners,  because  they  refused  to  make  a  rate  to  reimburse 
the  plaintiffs  according  to  a  vote  and  order  of  vestry  money  laid  out  by 
them  in  repairing  the  church  and  erecting  galleries,  and  which  had  been 
duly  allowed  in  their  accounts.  The  court  could  not  relieve  the  plain- 
tiffs, they  having  received  as  much  money  or  more  than  had  been  laid 
in  the  repairs.  As  to  what  remained  due  to  them  for  the  galleries, 
the  court  said  they  must  take  their  remedy  against  such  particular 
parishioners  as  had  employed  them,  or  in  the  spiritual  court. 

Batterley  v.  Cook,  Pr.  Ch.  42;  2  Vera.  2G2,  S.  C.  In  the  argument,  the  cases  of 
James  v.  Rich,  Feb.  26  ;  Car.  2,  and  Birch  v.  Barton,  Tr.  2  W.  &  M.  were  cited  as 
precedents  of  decrees  having  been  made  in  such  a  case.  So  in  Nicholson  v.  Masters, 
E.  L715,  4  Yin.  Alir.  529,  pi.  9,  a  decree  made  on  a  bill  by  executrix  of  a  late  church- 
warden against  ninety  parishioners  to  be  reimbursed  what  her  testator  had  advanced 
in  rebuilding  a  church  steeple.  So  in  Blackburne  v.  Webster,  2  P.  Wms.  632,  a 
decree  made  for  a  parish  rate.  But  see  Greenfield  v.  Reynall,  21st  Nov.  1790,  where 
Lord  Thurlow  doubted  the  authority  of  the  last  case.  And  see  French  v.  Dear,  5 
Ves.  547,  where  Lord  Eldon  considered  such  a  jurisdiction  as  injurious,  and  distin- 

med  a  church  rate  for  the  repair  of  the  church  from  a  parish  rate  for  reimburse- 
ment. But  the  bill  in  that  case  not  being  signed  by  counsel,  it  was  ordered  to  be 
taken  off  the  iile,  ami  che  plaintiff  to  pay  the  costs. || 

If  goods  belonging  to  the  church  are  taken  away,  and  the  church- 
wardens for  the  time  being  neglect  to  bring  an  action,  the  succeeding 
churchwardens  may,  by  virtue  of  their  office,  bring  an  action  against 
the  wrong-doer,  but  they  must  declare  ad  damnum  paroehianorum,  and 
not  ipsorum  :  though  the  old  churchwardens,  in  whose  time  the  fact 
was  done,  may  lay  it  either  way. 

Cro.  Eliz.  145,  179  ;  Leon.  177.     Vide  Dais.  105  ;  2  Brownl.  215  ;  Kelw.  32. 

||  Churchwardens  cannot  institute  a  suit  at  law  in  their  own  names 
after  their  year  is  out. 

Dent  v.  Prudence,  2  Str.  852: 

Churchwardens  de  facto  may  maintain  an  action  against  a  former 
churchwarden  for  money  received  by  him  to  the  use  of  the  parish, 
though  the  validity  of  their  election  to  the  office  be  doubtful,  and  though 
they  be  not  the  immediate  successors  of  the  defendant. 

Turn  iv.]  2  li.  Bl.  559.|| 

!  f  A  was  churchwarden  of  B,  and  at  the  end  of  the  year  gave  up  his 
accounts  to  his  successor,  and  yet  A  is  falsely  and  maliciously  cited  by 
1>  into  the  ecclesiastical  court,  to  render  an  account,  and  at  the  request 
of  D  he  is  excommunicated  for  not  rendering  his  account;  an  action  lies 
against  1). 

2  die-.  L32,  '   ;,  v  and  Day,  Raym.  418  ;  S.  C.  adjudged,  though  the  sentence  was 
i  by  a  i  at  fur  this  vide  Hard.  L94,  195,  &c.     [In  such  case  he  may  have 

a  prohibition.  Nutkins  v.  Robinson,  Bunb.  24".  So.  where  they  have  passed  their 
accounts  at  the  vestry.  Snowden  v.  Herring,  Ibid.  289;  Wainwright  v.  Bagshaw,  2 
Str.  '.'74.  The  spiritual  court  may  compel  the  churchwardens  to  bring  in  their  accounts, 
but  hath  no  jurisdiction  t"  settle  them.  If  they  presume  to  deride  upon  them,  a 
prohibition  will  be  granted,  even  after  sentence  allowing  the  accounts,  and  an  appeal 
Adams  v.  Rush,  2  Str.  1133  ;  Leman  v.  Goulty,  3  Term  Rep.  3.] 
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By  the  3  &  4  W.  &  M.  cap.  11.  "  In  all  actions  to  be  brought  in 
the  courts  of  Westminster,  or  at  the  assizes,  for  money  misspent  by 
churchwardens,  the  evidence  of  the  parishioners,  other  than  such  as 
receive  alms,  shall  be  taken  and  admitted." 

Churchwardens  are  comprehended  within  the  purview  of  the  statutes 
7  Jac.  1,  cap.  5,  and  21  Jac.  1,  cap.  12,  as  to  pleading  the  general  issue 
to  actions  brought  against  them,  (a)  and  as  to  double  costs  when  they 
have  judgment. 

(a)  But  in  an  action  on  the  case  against  a  churchwarden  for  a  false  and  malicious 
presentment,  though  there  be  judgment  for  him,  yet  he  shall  not  have  double  costs; 
of  the  statute  does  not  extend  to  spiritual  affairs.  ( !ro.  Car.  285,  286  ;  Jones,  305,  S.  C. 

[By  11  Geo.  2,  c.  76,  §  5.  Churchwardens,  &c,  are  required  to  carry 
hawkers  of  brandy,  &c,  before  justices  of  peace,  &c] 

||  Where  in  a  parish  two  churchwardens  were  elected  for  a  township, 
part  of  the  parish,  and  two  others  for  the  rest  of  the  parish,  and  separate 
rates  were  made  for  these  divisions;  it  was  held  that  the  churchwardens 
of  the  township  might  sue  their  predecessors  for  money  had  and  received, 
without  joining  in  the  action  all  the  present  churchwardens  as  plaintiffs, 
or  all  the  late  churchwardens  as  defendants. 

Astle  v.  Thomas,  2  Barn.  &  Ores.  271 ;  3  Dow.  &  By.  492. 

Where  twenty  parishioners  joined  at  a  vestry  in  signing  an  order  for 
the  repairs  of  the  church,  and  one  of  them,  a  churchwarden,  paid  the 
artificers,  but  the  rate  for  reimbursing  him  was  quashed;  it  was  held 
that  he  could  not  sue  for  contribution  the  other  persons  who  signed  the 
order.     See  anti,  (B. ) 

Lanchester  v.  Frewer,  2  Bing.  R.  3G1.|| 

||(F)  Of  the  Prohibition  against  their  supplying  Goods  to  the  Poor. 

By  the  55  G.  3,  c.  137,  §  6,  no  churchwarden  or. overseer  of  the  poor 
shall,  in  his  own  name  or  that  of  any  other  person,  provide,  furnish,  or 
supply,  for  his  or  their  own  profit,  any  goods,  materials,  or  provisions 
for  the  use  of  any  workhouse  or  workhouses,  or  otherwise  for  the  sup- 
port and  maintenance  of  the  poor  in  any  parish,  township,  hamlet,  or 
place  for  which  he  is  appointed,  during  the  time  of  the  appointment: 
nor  shall  be  concerned,  directly  or  indirectly,  in  furnishing  the  same  or 
in  any  contract  relating  thereto,  under  pain  of  forfeiting  100?.  with  costs 
of  suit :  provided,  that  if  it  happens  in  any  parish,  township,  hamlet,  or 
place,  that  a  person,  competent  and  willing  to  undertake  the  supply  of 
such  articles  for  the  workhouse  or  for  the  use  of  the  poor  there,  cannot 
be  found  within  a  convenient  distance  therefrom,  other  than  some  one 
of  the  churchwardens  or  overseers,  kc,  then  two  or  more  justices  may, 
(proof  thereof  having  been  made  before  them  on  oath,)  by  certificate 
under  their  hands  and  seals,  permit  any  one  or  more  of  such  church- 
ward -  nd  overseers,  &c,  to  contract  and  agree  for  supplying  such 
articles,  &c.  :  and  such  certificate  shall  be  entered  with  the  clerk  of  the 
peace  or  town  clerk  of  the  county,  city,  town,  or  district  in  which  such 
person  shall  reside,  and  a  copy  thereof  left  with  him;  for  which  entry 
every  such  clerk  shall  receive  one  shilling  and  no  more,  and  every  per- 
son named  in  such  certificate  shall  be  discharged  from  the  penalty  named 
m  the  act. 

A  fanner  who  furnishes  the  produce  of  his  land  to  the  poor  of  the 
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parish  of  which  he  is  churchwarden,  at  a  fair  market  price,  is  within  the 
penalties  of  the  act. 

Pope  v.  Backhouse,  8  Taunt.  239 ;  2  Moo.  186. 

The  statute  only  prohibits  supplying  the  workhouse  or  the  poor  gene- 
rally, and  does  not  extend  to  the  case  of  a  churchwarden  or  overseer 
who  gives  relict'  (under  an  order)  to  an  individual  pauper,  partly  in 
money  and  partly  in  goods  from  his  shop. 

Proctor  v.  Main  waring,  3  Hani.  &  A.  L45. 

The  words  '"for  his  own  profit,"  in  the  act  must  be  construed  as  over- 
riding the  whole  of  the  subsequent  clause;  and  therefore  an  overseer  or 
churchwarden  who  supplies  coals  indirectly  to  the  use  of  the  poor,  is  not 
within  the  penalty  unless  he  does  so  "for  his  own  profit." 

Skinner  v.  Buckee,  3  Barn.  &  Cits.  G.|| 
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P  A  Commitment  is  a  warrant  or  order  by  which  a  court  or  magistrate 
directs  and  authorizes  a  ministerial  officer  to  take  a  person  therein  named 
to  prison.  Bouv.  L.  D.  h.  t.  The  act  of  lawfully  putting  a  man  in  pri- 
son is  also  called  a  commitment.  The  subject  will  be  examined  by  con- 
sidering :$ 

(A)  What  Kinds  of  Offenders  are  to  be  committed. 

I  B  By  whom. 

(C  To  what  Prison. 

i  1>  What  is  to  be  done  previous  to  their  Commitment. 

(E)  What  ought  to  be  the  Form  of  the  Commitment. 

F  ,!u  whose  <  lharges  they  are  to  be  sent  to  Prison. 

(I  '•  To  what  Court  the  Commitment  is  to  be  certified. 

(II  By  what  Moans  the  Party  may  be  discharged  from  such  Commitment. 


(A)  What  Kinds  of  Offenders  are  to  be  committed. 

All  persons  who  are  apprehended  for  offences  not  bailable,  as  also  per- 
who   !  to  offer  bail  for  offences  which  are  bailable,  must  be 

committed. 

2  Hawk.  P.  C.  c.  10, 1  1. 

Also,  wherever  a  justice  of  peace  is  empowered  to  bind  a  person  over, 
or  to  >  ■  him  to  do  a  certain  thing,  he  may  commit  him  quosque,  $c, 
if  in  his  presence  he  shall  refuse  to  be  so  bound,  or  to  do  such  thing. 

2  Hawk.  P.  C.  c.  L6,  I  2. 

,  i  i  the  United  Stales,  there  cannot  be  a  commitment  by  judicial  au- 
thority in  one  state  on  the  charge  of  a  crime  committed  in  another. 
There  is  no  jurisdiction  over  it.  The  constitution  (art.  4,  s.  2)  points 
out  a  mode  by  which  offenders  flying  from  one  state  to  another  may  be 


COMMITMENTS.  049 

(B)  By  whom. 

claimed.     They  must  be  demanded  by  the  executive  authority  of  the 
state  from  which  they  fled. 

1  in.  213,  The  People  v.  Wright.     See  2  Johns.  Rep.  479,  The  People  v.  Schenk.} 
||  A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a  material 
witness  on  a  charge  of  felony,  and  who  refuses  to  appear  to  give  evi- 
dence at  the  sessions,  or  to  find  sureties  for  her  appearance. 
Bennet  v.  Watson,  3  Maule  &  S.  1. 

See  tit.  "Bail  in  Criminal  Cases."|| 

(B)  By  whom. 

It  is  laid  down  by  Serjeant  Hawkins  as  a  matter  which  seems  agreed 
by  all  the  old  (a)  books,  that  wheresoever  a  constable,  or  private  person, 
may  justify  the  arresting  another  for  a  felony  or  treason,  he  may  also 
justify  the  sending  or  bringing  him  to  the  common  jail ;  and  that  every 
private  person  hath  as  much  authority  in  cases  of  this  kind  as  the  sheriff, 
or  any  other  officer,  and  may  justify  such  imprisonment  by  his (b)  own 
authority,  but  not  by  the  command  of  another. 

2  Hawk.  P.  C.  c.  16,  j  3.     (a)  10  II.  4,  7  a;  7  E.  4.  20  a  ;  9  E.  4,  26  b,  27  a,  b ; 

20  E.  4,0  b:  49  1_I.  6,  17  b,  18  a  ;  5  II.  7,  4  b,  5  a  ;  2  H.  7,  3  b ;    II  Ed.  4.  4  b,  6  b, 
7  a,  b.     (6)  5  H.  7,  4  b,  5  a;  Fitz.  F;ilse  Imprisonment,  8. 

But,  inasmuch  as  it  is  certain,  that  a  person  lawfully  making  such  an 

arrest(c)  may  justify  bringing  the  party  to  the  constable,  in  order  to  be 

carried  by  him  before  a  justice  of  peace;  and  inasmuch  as  the  statute  of 

1  &  2  Ph.  &  M.  cap.  13,  and  2  &  3  Ph.  &  M.  cap.  10,  which  direct  in 

what  manner  persons  brought  before  a  justice  of  the  peace  for  felony 

shall  be  examined  by  him,  in  order  to  their  being  committed  or  bailed, 

seem  clearly  to  suppose,  that  all  such  persons  are  to  be  brought  before 

such  justice  for  such  purpose  :  and  inasmuch  as  the  statute  of  •">!  <  Jar.  2, 

c.  2,  commonly  called  the  habeas  corpus  act,  seems  to  suppose,  that  all 

persons  who  are  committed  to  prison  are  there  detained    by  virtue  of 

some  warrant  in  writing,  which  seems  to  be  intended  of  a   commitment 

by  some  magistrate,  and  the  constant  tenor  of  the  late  books,  practice, 

and  opinions,  is  agreeable  hereto;  it  is  certainly  most  advisable,  at  this 

day,  for  any  private  person  who  arrests  another  for  felony,  to  cause  him 

to  be  brought,  as  soon  as  conveniently  he  may,  before  some  justice  of 

peace,  that  he  may  be  committed  or  bailed  by  him. 

2  Hawk.  P.  C.  c.  16,  §3.  (c)  9  E.  4.  26  b,  27  a  ;  10  E.  4,  17  b;  II.  P.  C.  91,  112; 
Dalt.  e.  118.  j30ne  magistrate  may  commit  a  person  accused  of  crime,  upon  an  affi- 
davit made  before  another.  Ex  parte  Bollman,  &c.,  4  ('ranch,  129.  The  Circuit  Court 
may,  as  such,  commit  a  person  charged  with  an  offence  against  the  United  States. 
1  Burr's  Trial,  79.  In  Tennessee,  a  magistrate  in  one  county  may  issue  a  warrant  to 
arrest  a  person  charged  with  committing  a  felony  in  another  county,  and  commit  him 
for  trial.     Johnson  \.  Stale,  2  Yerg.  58.£j 

It  is  certain,  that  the(d)  pi'ivy  council,  or  any  one  or  two  of  them, 
or(e)  a  secretary  of  state,  may  lawfully  commit  persons  for  treason,  and 
for  other  offences  against  the  state,  as  in  all  ages  they  have  clone. 

2  Hawk.  P.  C.  c.  16,  |  4.  ('</;  And.  298.  [Crofton's  case,  Vaugh.  142;  Sid.  78; 
Fitzpatrick's  case,  Salk.  L03.  The  right  of  one  or  more  lords  to  commit  out  of  council, 
is  extremely  questionable  :  and  indeed  seems  to  have  been  denied  in  the  case  of  the 
Seven  Bishops,  both  by  court  and  counsel  on  each  side.  4  St.  Tr.  310,  311.  (e)  The 
earliest  instances  that  occur  in  our  law-books,  of  commitments  by  a  secretary  of  state, 
are  in  2  Leon.  17"),  Hellyard's  case;  and  1  Leon.  70,  71,  Howell's  case;  the  former 
in  Tr.  29  El.,  and  the  latter  in  Mich.  29  &  30  Eliz.     These  were  both  by  Sir  Francis 
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(C)  To  what  Prison. 

Walsingham,  who  is  described  as  one  of  the  principal  secretaries  of  the  lady  the  queen, 
but  with  the  addition  of  "and,  &c."  in  the  first  ;  in  the  last  expressly  of  the  words, 
••  and  one  of  the  privy-council  ;"  so  that  he  seemeth  rather  to  have  acted  in  that  charac- 
ter, than  as  seci'etary.  However,  in  Melvin's  ease,  in  the  4th  of  Car.  1,  the  next  instance 
to  be  met  with,  the  addition  liere  mentioned  is  dropped,  and  the  commitment  is  said  to 
In-  simply  by  the  Lord  Conway  s<  cretary  of  stab .  There  is  do  doubt,  but  that  the  power 
here  asserted  in  this  officer,  was  erroneous  in  its  commencement;  as  hath  been  very 
satisfactorily  proved  by  Lord  Camden,  in  his  argument  in  the  rase  of  Entiek  v.  Car- 
rington,  11  St.  Tr.  316:  but  there  is  also  no  doubt,  as  his  lordship  observed,  but  that 
he  is  now  in  the  full  legal  exercise  of  it:  because  there  hath  been  not  only  a  cleai 
practice  of  it,  at  least  since  the  Revolution,  confirmed  by  a  variety  of  precedents ;  but 
it  hath  been  recognised  and  confirmed  by  several  cases  directly  on  the  point.  Rexv. 
Kendall  and  Roe,  5  Mod.  78;  Skin.  596,  S.  c.  Ld.  Raym.  65,  S.  C;  1  Salk.  347,  S. 
C.  :  4  St.  Tr.  559,  S.  C. ;  The  Queen  v.  Derby,  Fort.  140;  Hex  v.  Earbury,  2  Barnar- 
dist.  293,  '■'<  16  :  Yaxley's  case.  Skin.  596  ;  Carth.  2!>1  :  Sir  William  Wyndham's  case, 
'.\  Vin.  Abr.  tit.  Bail,  ill.  a,)  ]>.  7:  Str.  2,  S.  C. ;  Rex  v.  Lord  Scar-dale  and  Lord 
Dupplin,  .'!  Vin.  Abr.  (11.  a.)  p.  8;  Rex  v.  Harvey.  lb.  p.  9:  Ilex  v.  Florence  Hensey, 
1  Burr.  642;  Ilex  v.  Wilkes.  2  Wils.  L50;  11  St.  Tr.  302,  S.  C. ;  Sayre  v.  Earl  of 
Rochford,  2  III.  Ken.  1165.]     fll  T.  11.  742.£j 

lint  the  kino;  cannot  coniniit,  as  is  evident  from  the  following  case, 
which  was  upon  a  habeas  corpus;  wherein  it  appeared,  the  king  had 
requested  some  of  his  ministry  to  commit  the  defendant  to  jail,  but  they, 
not  having  evidence  of  the  defendant's  guilt,  refused  to  grant  any  war- 
rant :  upon  which  his  majesty,  thinking  the  defendant  guilty,  called  for 
a  warrant,  which  he  signed  with  his  own  hand,  by  which  the  defendant 
was  committed  to  the  custody  of  a  messenger;  and  the  warrant  being 
taken  notice  of  by  the  court  of  B.  R.,  and  the  whole  matter  being  consi- 
dered, the  court  gave  their  opinion,  that  the  defendant  should  be  dis- 
charged, because  the  warrant  was  under  the  king's  own  hand,  and  not 
under  the  hand  of  any  secretary  or  officer  of  state,  or  justice  of  peace. 
And  the  reason  given  for  this  hath  been,  that  the  king  having  given  all 
his  executive  power  to  his  judges  and  justices  of  the  peace,  there  is  none 
left  in  him,  the  executive  power  being  too  mean  and  troublesome  for 
his  majesty;  and  if  the  king  erred  ever  so  much  there  is  no  remedy 
against  him,  but  there  is  a  remedy  at  law  against  any  subject  what- 
soever. 

See  2  Show.  Rep.  484,  pi.  443.     See  Pref.  to  Ld.  Fortescue's  Rep. 

(C)  To  what  Prison. 

By  the  81  Car.  2,  cap.  2,  §  12,  it  is  enacted,  "  That  no  subject  of  this 
realm,  being  an  inhabitant  or  resiant  of  this  kingdom  of  England,  domi- 
nion  of  Wales,  or  town  of  Berwick-upon-Tweed,  shall  or  may  be  sent 
prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts, 
garrisons,  island,  or  places  beyond  the  seas,  which  then  were,  or  at  any 
time  thereafter  should  be,  within  or  without  the  dominions  of  his  majesty, 
his  heirs  or  successors;  and  that  every  such  imprisonment  is  thereby 
enacted  and  adjudged  to  be  illegal;  and  if  any  of  the  said  subjects  shall 
lie  so  imprisoned,  every  such  person  or  persons  so  imprisoned  shall  and 
may.  i'ov  every  such  imprisonment,  maintain,  by  virtue  of  the  said  act, 
an  actio  lotions  of  false  imprisonment  in  any  of  his  majesty's  courts 

of  record  against  the  person"  or  persons  by  whom  he  or  she  shall  be  so 
committed,  detained,  imprisoned,  sent  prisoner,  or  transported  contrary 
to  the  trii'  meaning  of  the  said  act,  and  against  all  or  any  person  or 
persons  that  shall  frame,  contrive,  write,  seal,  or  countersign  any  war- 
rant or  writing  for  such  commitment,  detainer,  imprisonment,  or  trans- 
portation, or  shall  be  advising,  aiding,  or  assisting  in  the  same,  or  any 
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(C)  To  what  Prison. 

of  tlicm  ;  and  the  plaintiff  in  every  such  action  shall  have  judgment  to 
recover  his  treble  costs,  besides  damages,  which  damages  so  to  be  given 
shall  not  be  less  than  five  hundred  pounds;  in  which  action  no  delay, 
stay,  or  stop  of  proceeding  by  rule,  order,  or  command,  nor  no  injunc- 
tion, protection,  or  privilege  whatsoever,  nor  any  more  than  one  impar- 
lance shall  be  allowed,  excepting  such  rule  of  the  court  wherein  the 
action  shall  depend,  made  in  open  court  as  shall  be  thought  in  justice 
necessary,  for  special  cause  to  be  expressed  in  the  said  rule ;  and  the 
person  or  persons,  who  shall  knowingly  frame,  contrive,  write,  seal,  or 
countersign  any  warrant  for  such  commitment,  detainer,  or  transporta- 
tion, or  shall  so  commit,  detain,  imprison,  or  transport  any  person  or 
persons  contrary  to  this  act,  or  be  any  ways  advising,  aiding,  or  assisting 
therein,  being  lawfully  convicted  thereof,  shall  be  disabled  from  thence- 
forth to  bear  any  office  of  trust  or  profit  within  the  said  realm  of  Eng- 
land, dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  or  any  of  the 
islands,  territories,  or  dominions  thereunto  belonging:  and  shall  incur 
and  sustain  the  pains,  penalties,  and  forfeitures  limited,  ordained,  and 
provided  in  and  by  the  statute  of  provisors  and  premunire  made  in  the 
sixteenth  year  of  King  Richard  the  Second;  and  be  incapable  of  any 
pardon  from  the  king,  bis  heirs,  or  successors,  of  the  said  forfeitures, 
losses,  or  disabilities,  or  any  of  them." 

By  the  14  E.  3,  cap.  10,  it  is  enacted  as  followeth :  "In  the  right  of 
the  jails  which  were  wont  to  be  in  ward  of  the  sheriffs,  and  annexed  to 
their  bailiwicks,  it  is  assented  and  accorded,  that  they  shall  be  rejoined 
to  the  sheriffs,  and  the  sheriffs  shall  have  the  custody  of  the  same  jails  as 
before  this  time  they  were  wont  to  have ;  and  they  shall  put  in  such 
underkeepers  for  whom  they  will  answer."  And  this  is  confirmed  by 
19  II.  7,  cap.  10.  Also  it  is  recited  by  5  II.  4,  cap.  10,  "That  divers 
constables  of  castles  within  the  realm,  being  assigned  justices  of  the  peace 
by  the  king's  commission,  had,  by  colour  of  such  commissions,  used  to 
take  people  to  whom  they  bore  evil  will,  and  imprison  them  within  the 
said  castlea  till  they  have  made  fine  and  ransom  with  the  said  constables 
for  their  deliverance;"  and  thereupon  it  is  enacted,  "That  none  be  im- 
prisoned by  any  justice  of  the  peace  but  only  in  the  common  jail, (a) 
saving  to  lords,  and  others,  (which  have  jails,)  their  franchise  in  this 
case." 

(a)  But  none  can  claim  a  prison  as  a  franchise,  unless  he  have  also  a  jail-delivery ; 
nor  run  the  king  grant  to  private  persons  to  have  the  custody  of  prisoners  committed 
hv  justia  a  of  tb  And.  345  ;  Cro.  Eliz.  829  ;  9  Co.  119,  b;  Salk.  343,  pi.  1 ; 

2  Hawk.  P.  C.  e.  ID.  \  67  ;  2  Ld.  Kay....  767,  879. 

Since  this  statute  it  hath  been holden,  that  regularly  no  one  can  justify 
the  detaining  of  a  prisoner  in  custody  out  of  the  common  jail,  unless 
there  lie  some  particular  reason  for  so  doing;  as  if  the  party  be  so  dan- 
gerously (b)  sick,  that  it  would  apparently  hazard  his  life  to  send  him  to 
the  jail  ;(<■)  or  there  be  evident  danger  of  a  rescous  from  rebels,  &c. 
(d)  Yet  constant  practice  seems  to  authorize  a  commitment  to  a  messenger ; 
and  it  is  (e)  -aid.  that  it  shall  be  intended  to  have  been  made  in  order  for 
the  carrying  of  the  party  to  jail. 

20  E.  i.  6,  b;  Bro.  Faux  Imprisonment,  21,  27  ;  2  Hawk.  P.  C.  c.  16,  \  9.  3See 
E  ms,  8  T.  K  172.£/    (6)  2  E.  4,  8,  b.    (c)  11  E.  4,  4,  b,  5,  a.    (d)  2  Hawk. 

P.  C.  c.  16,  \  9.  (e)  Salk.  .J47,  pi.  1;  Skin.  596,  pi.  9,  S.  P.  [By  6  Geo.  1,  c.  19, 
justices  of  the  peace  within  their  respective  jurisdictions,  may  commit  vagrants,  and 
other  criminals  charged  with  small  offences,  either  to  the  common  jail,  or  house  of 
correction,  as  they  shall  thiuk  proper.] 


252  COMMITMENTS. 

(D)  "What  is  to  be  done  previous  to  their  Commitment. 

And  it  is  said,  that  it'  a  constable  bring  a  felon  to  jail,  and  the  jailor 
refuse  to  receive  him,  the  town  where  he  is  constable  ought  to  keep  him 
till  the  next  jail-delivery. 

II.  P.  C.  Ill:  10  H.  4,  7,  pi.  2 ;  Fit/..  Escape,  8;  Dalt.  c.  118  ;  Bro.  Faux  Impri- 
sonment,  25;  2  Hawk.  P.  C.  c.  16,  \  9. 

It"  a  person  arrested  in  one  county  for  a  crime  done  in  it,  fly  into  an- 
other county,  and  be  retaken  there,  be  may  be  committed  by  a  justice 
of  the  first  county  to  the  jail  of  such  county. 

II.  P.  C.  93;  Dalt.  c.  18;  Cromp.  172;  2  Hawk.  P.  C.  c.  16,  §8.  /3  Johnson  v. 
Stai.-.  2  Yerg.  58.£/ 

But  by  the  better  opinion,  if  he  bad  before  any  arrest  fled  into  such 
county,  be  must  be  committed  to  the  jail  thereof  by  a  justice  of  such 
countv. 

Hah.  c.  118;  H.  P.  C.  92;  11  E.  4,  4  b,  5  a;  13  E.  4,  8 ;  Plow.  37 ;  Keilw.  45 :  2 
Hawk.  P.  C.  c.  16,  I  9. 

Also  it  seems  to  be  laid  down  as  a  rule  by  some  books,  that  any 
offender  may  be  committed  to  the  jail  next  to  the  place  where  he  was 
taken,  whether  it  lie  in  the  same  county  or  not. 

Keilw.  45  ;  22  E.  4,  34  b :  2  Hawk.  P.  C.  c.  1G,  \  8.  Also,  it  seems,  that  the  Court 
of  King's  Bench  are  not  restrained  by  the  said  statutes,  but  may  commit  to  such  jail 
as  they  shall  think  most  convenient.     ||  This  is  now  clear. |[ 

[By  28  Geo.  2,  c.  26,  §  11,  and  23  G.  2,  c.  55,  If  an  offender,  against 
■whom  a  warrant  shall  be  issued  by  a  justice  of  peace  of  one  county, 
shall  escape  into  another,  he  may  be  apprehended  by  having  the  war- 
rant endorsed  by  any  justice  of  the  county  into  which  he  shall  so  escape, 
and  bailed  in  that  county,  if  he  be  bailable;  if  not,  or  he  cannot  there 
find  bail,  be  shall  be  carried  back  into  the  first  county,  and  there  com- 
mitted or  bailed.] 

As  prisoners  ought  to  be  committed  at  first  to  the  proper  prison,  so 
ought  tiny  not  to  be  removed  thence,  except  in  some  special  cases;  and 
to  this  purpose  it  is  enacted  by  31  Car.  2,  cap.  2,  "  That  if  any  subject 
of  this  realm  shall  be  committed  to  any  prison,  or  in  custody  of  any  offi- 
cer or  officers  whatsoever  for  any  criminal,  or  supposed  criminal  matter, 
that  the  said  person  shall  not  be  removed  from  the  said  prison  and  cus- 
tody into  the  custody  of  any  other  officer  or  officers,  unless  it  be  by 
h<(/icitx  ror//us,  or  some  other  legal  writ;  or  where  the  prisoner  is  de- 
livered to  the  constable  or  other  inferior  officer,  to  carry  such  prisoner  to 
some  common  jail;  or  where  any  person  is  sent  by  order  of  any  judge 
of  assize,  or  justice  of  the  peace,  to  any  common  workhouse  or  house 
of  correction  ;  or  where  the  prisoner  is  removed  from  one  prison  or  place 
to  another  within  the  same  county,  in  order  to  a  trial  or  discharge  by 
due  course  of  law;  or  in  case  of  sudden  fire,  or  infection,  or  other  ne- 
ity ;"  upon  pain  that  he  wdio  makes  signs  or  countersigns,  or  obeys 
or  executes  such  warrant,  shall  forfeit  to  the  party  grieved  one  hundred 
pounds  for  the  fust  offence,  two  hundred  pounds  for  the  second,  &c. 

■2  Hawk.  P.  C.  C.  16,  I  10. 

(I>j  What  is  to  be  done  previous  to  their  Commitment. 

By  the  2  &  3  Ph.  &  M.  cap.  10,  it  is  enacted,  "That  any  justice  or 
justices,  befoie  whom  any  person  shall  be  brought  for  manslaughter  or 
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(E)  "What  ought  to  be  the  Form  of  the  Commitment. 

felony,  or  for  suspicion  thereof,  before  he  or  they  shall  commit  or  send 
such  prisoner  to  ward,  shall  take  the  examination  of  such  prisoner,  and 
information  of  those  that  bring  him,  of  the  fact,  and  circumstances  there- 
of, and  the  same,  or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  put  in  writing,  within  two  days  after  the  said  examination  ; 
and  the  same  shall  certify  in -such  manner  and  form,  and  at  such  time, 
as  they  should  and  ought  to  do,  if  such  prisoner  so  committed  or  sent  to 
ward  had  been  bailed,  or  let  to  mainprize,  upon  such  pain  as  in  1  &  2 
Ph.  &  M.  c.  13,  is  limited  and  appointed  for  not  taking  or  not  certifying 
such  examinations,  &c."  And  it  is  further  enacted,  "  That  the  said  jus- 
tices shall  have  authority  to  bind  all  such  by  recognisance  or  obligation, 
as  do  declare  any  thing  material  to  prove  the  said  manslaughter  or 
felony  to  appear  at  the  next  general  jail-delivery  to  be  holden  within 
the  county,  city,  or  town  corporate,  where  the  trial  of  the  said  man- 
slaughter or  felony  shall  be,  then  and  there  to  be  given  in  evidence 
against  the  party  ;  and  that  the  said  justices  shall  certify  the  said  bonds, 
taken  before  them,  in  like  manner  as  they  ought  to  certify  bonds  men- 
tioned in  the  said  former  act,"  &c. 

A  justice  of  the  peace  may  detain  a  prisoner  a  reasonable  time,  in 
order  to  examine  him;  and  it  is  (a)  said  that  three  days  is  a  reasonable 
time  for  this  purpose. 

2  Hawk.  P.  C.  c.  16,  1 12.     (a)  Cro.  Eli/..  829,  s30. 

{By  the  constitution  of  the  United  States,  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation. 

Art.  G,  of  the  Amendments. 

An  affidavit  made  before  one  magistrate  will  justify  a  commitment  by 
another.  t 

4  Cran.  129:  Ex  parte  Bollman  and  Swartwout. 

A  magistrate  may  discharge  a  person  brought  before  him  on  a  charg< 
of  felony,  if  he  is  satisfied  that  the  charge  is  without  any  probable 
cau- 

2  Johns.  Rep.  203,  Secor  v.  Babcock,  4  Bl.  Com.  296 ;  1  Burr's  trial,  11. } 

(E)  What  ought  to  be  the  Form  of  the  Commitment. 

Every  commitment  must  be  in  writing,(6)  and  under  the  hand  and 
seal,  and  show  the  authority,  of  him  that(c)  made  it,  and  the  time  and 
place,  and  must  be  directed  to  the  keeper  of  the  prison. 

|| 2  Inst.  52,  591  ;  Dalt.  c.  L25 ;  II.  P.  C.  94;  2  Hawk.  P.  C.  c.  16,  §13;  Bex  v. 
York  and  another,  5  Burr.  2684.  (6)  The  commitments  here  spoken  of  mean  com- 
mitmen  tody  of  sheriffs,  jailors,  &c.     There  is  no  doubt  but  that  a  ma 

trate  may  by  parol  order  an  offender  to  be  detained  in  custody,  until  he  can  make  our 
his  warrant  of  commitment ;  and  the  Court  of  B.  R.  is  in  the  constant  habit  of  direct- 
ing commitments  verbally,  which  are  afterwards  recorded.     So,  a  magistrate,  in  the 
of  a  breach  of  the  peace  within  his  view,  may  instantly  order  the  offender  to  b< 
taken  into  ci  otherwise,  in  the  case  of  a  sudden  affray,  all  the  powers  of  the 

king's  commission  might  be  in  abej  ance  for  the  want  of  pen,  ink,  and  paper.  So,  an 
order  to  detain  in  custody,  under  the  13  G.  3,  c.  8,  for  killing  game  on  a  Sunday,  until 
after  th  be  warrant  of  distress,  may  be  by  parol.  _  Still  v.  AValls,  7  East. 

533.     (3  "When  a  court  make  an  order  of  commitment,  which  is  made  a  part  of  the 
rd,  it  authorizes  the  sheriff  to  commit  without  a  mittimus,  or  copy  of  the  order. 
State  v.  Heathman,  Wright,  691.£(     (<■)  It  may  be  made  either  in  the  king's  name, 
and  only  ttsted  by  ('  e,  or  in  the  justice's  name.    Dalt.  c.  125  ;  2  Hawk.  P.  C. 

c.  16,  \  14.     Where  a  commitment  in  execution  must  be  to  the  sheriff  and  not  to  the 
jailo  5  Mod.  21.  || 

Y 
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It  may  command  a  jailer  to  keep  the  party  in  safe  and  close  custody; 
for  this  being  what  he  is  obliged  to  do  (a)  by  law,  it  can  be  no  fault  to 
command  him  so  to  do. 

2  Haw  k.  P.  C.  c.  16,  \  15.  (a)  8  Co.  LOO ;  9  Co.  87  ;  Dalt.  118 ;  Str.  3.  j3  For  the 
requisites  of  a  commitment,  sec  Bouv.  L.  1*.  h.  t.;  I  Chit.  Cr.  Law,  110;  11  St.  Tr. 
318;   Hawk.  B.  2,  c.  16,  g  16 ;  3  Cranch,  448;  2  Str.  934.J3 

It  ought  to  set  forth  the  crime  with  convenient (6)  certainty,  whether 
the  commitment  be  by  the(<?)  privy  council,  or  any  other  authority; 
otherwise  the  officer  (e?)  is  not  punishable  by  reason  of  such  mittimus, 
for  suffering  the  party  to  escape:  and  the  court,  before  whom  he  is 
removed  by  habeas  corpus,  ought  to  discharge  or  bail  him;  and  this  doth 
not  only  hold  where  (e)  no  cause  at  all  is  expressed  in  the  commitment, 
but  also  where  it  is(</)  so  loosely  set  forth,  that  the  court  cannot  adjudge 
whether  it  were  a  reasonable  ground  of  imprisonment. 

2  Hawk.  P.  C.  c.  L6,  \  16.  (6)  II.  P.  C.  94;  Dalt.  c.  125  ;  2  Inst.  52,  591.  (c)  16 
Car  1.  c.  10;  Cro.  Car.  133,  507.  579;  2  And.  298,  cont.  Boll.  Rep.  134;  Leon.  71. 
(d)  2  Enst.  591  :  II.  P.  C.  109;  Palm.  550.  (c)  Cro.  Car.  579;  Palm.  558;  2  Hawk. 
P.  C.  c.  16,  ?  16.  (g)  As,  where  one  was  committed  for  manifold  contumacy  to  the 
high  commission  court.  Roll.  Rep.  245.  Or  for  refusing  to  answer  before  them  to 
certain  articles.  Roll.  Rep.  220,  245.  Or  for  insolent  behaviour,  and  words  spoken 
at  the  council-table.     Cro.  Car.  133,  579 ;  2  Bulst.  139,  140. 

But  a  commitment  for  high  treason  or  felony  in  general,  without  ex- 
pressing the  particular  species,  hath  been  holden  good. 

2  Inst.  52;  Cromp.233b;  Dalt.  c.  125  ;  Sid.  78;  And.  298  ;  Keb.  305  ;  Palm.  558; 
2  Hawk.  P.  C.  c.  16,  1 16.     Vide  2  Inst.  591,  cont. 

But  now,  since  the  habeas  corpus  act,  it  seems  that  such  a  general 
commitment  is  not  good;  and  therefore  where  A  and  B  were  committed 
for  aiding  and  abetting  Sir  James  Montgomery,  who  was  committed  by 
a  warrant  of  a  secretary  of  state  for  high  treason,  to  make  his  escape; 
on  a  habeas  corpus  they  were  admitted  to  bail ;  because  it  did  not  appear 
what  species  of  treason  Sir  James  was  guilty  of. 

Skin.  596,  pi.  9  ;  The  King  v.  Kendall  and  Row,  Salk.  347,  S.  C.  pi.  1  ;  Ld.  Raym. 
65  :  5  Mod.  78,  S.  C.  [but  a  commitment  for  treason  generally  is  good.     2  Wils.  158.] 
So  is  a  commitment  for  treasonable  practices.     R.  v.  Despard,  7  T.  Rep.  736. || 

It  is  safe  to  set  forth  that  the  party  is  charged  upon  oath;  but  this  is 
not  necessary ; 'for  it  hath  been  resolved,  that  a  commitment  for  treason, 
or  for  suspicion  of  it,  without  setting  forth  any  particular  accusation  or 
ground  of  the  suspicion,  is  good. 

2  Hawk.  P.  C.  c.  16,  \  17  ;  Dalt.  c.  125  ;  Cromp.  233  ;  2  Inst.  52,  591  ;  [Str.  2,  3  ; 
Yin.  Abr.  tit.  Bail.  II.  a,  p.  7  ;  2  Wils.  158  :  11  St.  Tr.  304.]  {By  the  6th  article  of 
tIh-  amendments  to  the  Constitution  of  the  United  States,  it  is  declared,  "  that  no  war- 
rant -iir  but  upon  probable  cause,  supported  by  oath  or  affirmation."  And  the 
Supreme  Court  of  the  United  States,  in  the  case  Ex  parte  Burford,  3  Cran.  448,  de- 
cided  that  a  warrant  of  commitment  is  illegal,  if  it  docs  not  state  some  good  cause  cer- 
tain  supported  by  oath.)  j8  In  Virginia,  it  seems  it  is  not  requisite  that  the  warrant 
of  commitment  should  set  forth  that  the  prisoner  was  charged  on  oath.  Common- 
wealth v.  Murray,  2  Virg.  ('as.  504.     See  2  Bailey,  290.0 

ry  such  mitt/mux  ought  to  have  a  lawful  conclusion, (li)  viz.  that 
the  party  be  safely  kept  till  he  be  delivered  bylaw,  or  by  order  of  law, 
t  by  due  course  of  law,  or  that  he  be  kept  till  further(&)  order, 
i'-li  shall  be  intended  of  the  order  of  law,)  or  to  the  like  effect:  and 
if  the  party  be  committed  only  for  want  of  bail,  it  seems(V)  to  be  a 
good  conclusion  of  the  commitment,  that  he  be  kept  till  he  find  bail: 
but  a  commitment  (m)  till  the   person  who   makes  it  shall  take  further 
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ardor,  seems  not  to  be  good :  and  it  seems  that  the  party,  committed  by 
such  or  any  other  irregular  mittimus,  may  be  bailed. 

2  Hawk.  P.  C.  c.  16,  §  18.  {h)  2  Inst.  52,  591  ;  H.  P.  C.  94;  Cromp.  233  ;  Bait. 
c,  124.  (i)  That  the  omission  of  these  words  until  he  be  delivered  by  due  course  of  law, 
makes  no  nullitv  in  the  mittimus  of  a  justice  of  peace,  for  they  are  no  more  than  the 
law  says.  3  Keb.  531.  {k)  Lev.  230,  cont.;  Cro.  Car.  558.  (1)  0  Mod.  7:;.  74  ;  2  Ld. 
Raym.  978  ;  3  Salk.  91,  pi.  1,  284,  p.  12 ;  0  Mod.  73  ;  Holt.  590.  (m)  2  Inst,  52,  591 ; 
Roll.  Rep.  220;  Lev.  230;  Cro.  Car.  579,  cont;  3  Bulst.  48,  49;  Roll.  Rep.  410. 
{The  court  may  refuse  to  bail  him  though  the  commitment  is  informal.  If  it  appears 
from  tie'  depositions  taken  before  the  committing  magistrates  and  returned  upon  the 
habeas  corpus,  that  there  is  a  felony,  he  will  be  remanded,  3  East,  15 , ,  The  King  v. 
Marks;  4  Cran.  114.  Ex  parte  Bollman  &  Swartwout.  { 

[A  commitment  of  one  for  carrying  goods  without  a  university  license, 
"until  he  gives  security  to  carry  no  more,  and  to  observe  the  statutes 
of  the  university,"  is  bad. 

Rex  v.  Barnes,  2  Str.  917.  0  A  commitment  of  an  offender  to  the  workhouse,  under 
the  sentence  of  ajustice  of  the  peace,  until  released  by  order  of  law.  is  erroneous,  be- 
cause it  is  for  an  indefinite  time.     3  Conn.  502. £f 

So  is  a  commitment  generally  to  prison,  not  specifying  what  jail,  or 
directed  to  any  particular  jailer. 

Rex  v.  Smith,  2  Str.  934.] 

Also,  a  commitment  grounded  on  an  act  of  parliament  ought  to  be 
conformable  to  the  method  prescribed  by  such  statute;  as  where  the 
churchwardens  of  Northampton  were  committed  on  the  43  Eliz.  cap. 
2,  and  the  warrant  concluded  in  the  common  form,  viz.  until  they  be 
duhj  discharged  according  to  law ;  but  the  statute  appointing  that  the 
party  should  there  remain  until  he  should  account,  for  want  of  such 
conclusion  they  were  discharged. 

Carth.  152,  L53, adjudged, and  adifference  taken  between  a  commitment  asacrimi- 
nal,  and  where  one  is  committed  as  contumacious:  [in  the  first  rase,  the  commitment 
must  be  until  discharged  according  to  law:  in  the  last,  until  he  comply.] 

So,  where  one  Bracey  was  committed  by  the  commissioners  of  bank- 
rupts for  refusing  to  answer,  and  they  concluded  their  warrant,  viz. 
until  he  conform  himself  to  our  authority,  and  be  thence  delivered  by 
due  course  of  law:  and  upon  the  return  of  a  habeas  corpus  he  was 
discharged;  for  the  statute  only  empowers  them  to  commit  until  he 
submit  himself  to  be  by  them  examined. 

[Bra  ise,  Salk.  348;   Ld.  Raym.  99,  S.  C;  5  Mod.  308,  S.  C. ;  Comb.  390, 

S.C.;Hollii  L  Salk.  351,  S.  P.     Rex  v.  Nathan,  2  Str.  SS0,  S.  P.    Mil- 

.  2  Bl.  Rep.  881  ;  3  Wils.  420,  S.  C] 

So,  where  one  Yaxley  was  committed  by  the  Earl  of  Nottingham, 
secretary  of  state,  by  virtue  of  the  35  Eliz.  for  refusing  to  answer, 
whether  he  was  a  Jesuit,  seminary,  or  a  massing  priest:  and  the  con- 
clusion of  the  warrant  was,  there  to  remain  until  he  shall  be  from 
thence  discharged  by  due  course -of  law;  whereas  the  words  of  the 
statute  are  special,  viz.  until  he  shall  answer  unto  the  question  ;  he 
was  discharged  on  being  asked  these  questions,  and  answering  them 
openly  and  directly  in  the  negative. 
Carth.  291,  pi.  .">,  Yaxley's  case. 

[So,  a  commitment  of  a  man  as  a  rogue  and  vagabond  under  17  Geo. 
2,  c.  5,  s.  7,  for  running  away  and  leaving  his  wife  and  children  to  be 
maintained  by  the  parish,  t'  to  remain  until  he  shall  be  discharged 
according  to  the  laws  and  is  of  this  realm,  was  holden  to  be  bad, 
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because  it  did  not  contain  a  direct  allegation  that  the  wife  and  children 
were  chargeable,  and  because  the  commitment  directed  by  the  statute  is 
for  a  limited  time,  whereas  this  was  indefinite. 

Rex  v.  [lall,  3  Burr.  L636.] 

Mr.  Baxter  being  committed  by  two  justices  of  the  peace  of  Middle- 
s  a  to  Clerkenwell  prison,  was  brought  by  habeas  corpus  to  C.  B. ;  the 
jailer  returns  that  he  keeps  him  by  virtue  of  a  warrant  from  the  justices 
of  the  peace  in  these  words :  Whereas  it  hath  been  proved  unto  us 
upon  oath,  that  Richard  Baxter,  clerk,  hath  taken  upon  him  to  preach 
in  an  unlawful  assembly,  conventicle,  or  meeting,  under  colour  or  pre- 
tence of  exercise  of  religion,  contrary  to  the  laws  and  statutes  of  this 
realm,  at  Acton,  where  he  now  liveth,  in  the  said  county,  not  having 
subscribed  the  oath  by  act  of  parliament  in  that  case  appointed  to  be 
taken;  and  whereas  we  having  tendered  to  him  the  oath  and  decla- 
ration appointed  to  be  taken  by  such  ax  shall  offend  against  the  said 
ute,  which  he  has  refused  to  take;  we  therefore  send  you  herewith 
the  body  of  the  said  Richard  Baxter,  strictly  charging  and  command- 
ing you,  in  his  majesty's  nam,-,  to  receire  him  the  said  Richard  Bax- 
ter into  his  majesty's  said  prison,  and  him  there  safely  to  keep  six 
months,  without  bail  or  mainprize  :  and  hereof,  fyc.  This  return  the 
court  held  insufficient,  the  warrant  being  vicious  throughout.  First, 
There  is  nothing  in  the  warrant  to  certify  to  the  court  on  what  statute 
the  justices  proceeded.  Secondly,  Admit  they  did  proceed  on  the  sta- 
tute IT  Car.  2,  (which  they  must  intend,  if  any,)  yet  the  commitment 
is  ill,  for  several  reasons.  First.  It  doth  not  appear  that  Baxter  was 
guilty  of  any  offence  at  all  against  this  act.  This  law  doth  not  forbid 
conventicles,  nor  enjoin  the  taking  of  any  oath,  or  subscribing  any 
declaration,  (nay,  there  is  no  such  thing  as  a  declaration  in  the  act;) 
the  preaching  at  conventicles  is  only  one  of  the  descriptions  that  are 
there  given  of  such  persons  as  are  not  to  come  within  five  miles,  &c, 
and  the  taking  of  the  oath  is  only  allowed  them  as  a  remedy  to  secure 
themselves  against  the  penalty  of  the  law:  the  only  offence  then  is,  of 
persons  so  described,  to  come  within  five  miles  of  a  corporation,  or  the 
place  where  they  have  taken  upon  them  to  preach.  &c.  Now  it  doth 
not  appear  by  the  warrant  that  Mr.  Baxter  did  either  of  these;  it  is 
only  said  that  he  took  upon  him  to  preach  at  Acton,  where  he  now 
liveth  :  which  last  words  are  only  the  suggestions  of  the  justices,  and 
not  any  part  of  that  which  is  proved  unto  them  upon  oath;  as  the  crime 
intended  to  be  punished  by  law  must  be.  Secondly,  It  doth  not  appear 
that  he  preached,  &c,  since  the  act  of  oblivion,  neither  is  there  any 
other  description  given  of  him  to  make  him  the  person  intended  to  be 

trained  by  the  act;  the  time  should  have  been  expressed.     Thirdly, 
It   is   not    said  who  made  the  oath  before  the  justices;  so  that  the  pri- 

nody  in  case  the  oath  were  false.     Fourthly,  If  hid 

n  were  proved  after,  &c.  yet  it  doth  not  appear  how  long 

he  continued  there;   possibly  he  might- be  sent  for  before  the  justices, 

and  committed  immediately  after  his  preaching,  and  then  he  cou;i  not 

guilty  of  any  residence  punishable  within  this  act:  and  for  thes 
reasons  he  was  discharged. 

Baxter's  case,  Mich.  20  Car.  2,  in  C.  B. 

[The   legislature  having  given  magistrates  a  power  of  examining  a 
»er  touching  his  settlement,  it   3eemeth  that  they  must  &eeessar 
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have,  as  incidental  to  such  power,  a  power  of  committing  to  prison  in 
case  of  his  refusal  to  answer  their  questions :  if  so,  a  commitment  "until 
he  shall  answer,"  is  good. 

Rex  v.  Jackson,  1  T.  Rep.  653. 

A  commitment  under  9  Geo.  c.  22,  for  setting  fire  to  a  'parcel  of  un- 
threshcd  corn,  is  bad,  as  not  describing  any  offence  within  the  act.  So 
is  a  commitment  under  the  7  Geo.  2,  c.  21,  "for  having  with  force  and 
arms  made  an  assault  on  the  prosecutor  with  intent  feloniously  to  steal, 
take,  and  carry  away  from  the  person,  &c. ;"  the  words  of  this  last  act 
being  that  "  if  any  person  shall  make  an  assault  with  an  offensive 
weapon,  or  by  menaces  or  in  a  forcible  manner  demand  money,  &c, 
from  any  other  person,  with  a  felonious  intent  to  rob  such  person,  he 
shall  be  guilty  of  felony." 
Rex  v.  Judd,  2  T.  Rep.  255  ;  Rex  v.  Remnant,  5  T.  Rep.  169.] 

||  A  commitment  in  execution  by  a  magistrate,  ought  to  state  that  the 
party  was  convicted:  if  it  only  set  forth  that  he  was  charged  on  oath 
with  the  offence,  it  is  insufficient.  It  should  also  state  before  whom  he 
was  convicted,  and  that  the  person  convicting  had  authority  to  convict. 

Rex  v.  Cooper,  6  T.  Rep.  509  ;  Rex  v.  F.  Rhodes,  4  T.  Rep.  220  ;  Rex  v.  York  and 
Another,  5  Burr.  2684. 

So,  a  commitment  in  execution  of  a  rogue  and  vagabond  under  23  Geo. 
3,  c.  88,  should  state  that  the  defendant  was  apprehended  with  the  im- 
plements of  house-breaking  upon  him  at  the  time  of  his  being  appre- 
hended. 

Rex  v.  J.  Brown,  8  T.  Rep.  26. 

A  commitment  for  nonpayment  of  a  penalty  on  a  conviction  under  the 
10  G.  3,  c.  18,  (the  dog-stealing  act,)  which  penalty  is  to  be  paid  one- 
half  to  the  informer  and  one-half  to  th^  noor  of  the  parish,  is  good  if  it 
show  who  the  informer  is,  and  what  :h°  parish,  although  upon  the  con- 
viction, as  recited  in  the  commitment,  the  jformer  is  not  named,  and  the 
justices  only  adjudge  the  penalty  to  be  applied  in  such  manner  as  the 
law  directs.  The  justices  need  not,  upon  the  conv  won.  adjudge  that  if 
the  penalty  be  not  forthwith  paid  the  offender  shall  be  committed,  but 
may,  after  affirmance  of  the  conviction  upon  appeal,  commit  the  offender 
for  refusing  to  pay  the  penalty. 

The  King  v.  Helps,  3  Maule  &  S.  331. 

Where  two  justices  committed  a  collector  of  parish  rates  to  the  county 
jail,  upon  complaint  against  him  for  refusing  to  account  and  pay  over 
moneys  collected,  adjudging  that  he  should  be  committed  to  jail,  and 
there  remain  until  he  should  have  made  a  true  account,  and  until  such 
money  as  should  appear  to  be  remaining  in  his  hands  should  be  paid  by 
him  or  his  sureties,  the  commitment  was  held  good. 

George  Goflf's  case,  3  Maule  &  S.  203. 

A  justice  of  the  peace  committing  for  a  contempt  of  himself  in  his 
office,  cannot  commit  for  punishment  unless  by  warrant  in  writing. 
Mayhew  v.  Locke,  7  Taunt.  63  ;  2  Marsh,  377 ;  and  see  7  East,  323. 

Where  a  single  woman,  having  been  delivered  of  a  bastard  child,  was 
committed  by  one  justice  of  the  peace  for  refusing  to  answer  inquiries 
as  to  who  was  the  father  of  the  child,  the  commitment  was  held  bad. 

Ex  parte  Martin,  6  Barn.  &  C.  80. 
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(F)  At  whose  Charges  they  are  to  be  sent  to  Prison. 

A  commitment  of  an  insane  person  under  the  39  &  40  Gr.  3,  c.  94,  §  3, 
is  not  a  commitment  in  execution,  and  is  not  therefore  to  be  construed 
with  the  same  strictness;  and  therefore  a  warrant  stating  that  A  B  had 
been  discovered  ami  apprehended  under  circumstances  that  denoted  a 
derangement  of  mind,  and  a  purpose  of  committing  some  crime  for 
which  he  would  be  liable  to  be  indicted,  to  wit,  an  assault,  and  that  the 
said  A  B  being  brought  before  the  justice  he  committted  him,  was  held 
to  be  sufficient,  although  it  did  not  state  the  name  of  the  person  whom 
the  prisoner  intended  to  assault,  and  it  did  not  appear  that  the  commit- 
ting magistrate  received  any  evidence  on  oath. 

Ilex  v.  Gourlay,  7  Barn.  &  C.  6G9. 
Though  the  warrant  of  commitment  be  informal;  yet,  if  upon  the 
depositions  returned,  the  Court  of  B.  R.  see  that  a  felony  has  been  com- 
initted,  and  that  there  is  a  reasonable  ground  of  charge  against  the  pri- 
soners, they  will  not  bail,  but  remand  them.  And  in  this  case,  in  order 
to  prevent  a  similar  application  to  another  court  or  judge,  they  will  not 
remand  the  prisoners  in  general  terms  to  the  former  custody,  but  will  by 
their  rule  discharge  them  from  their  imprisonment  under  the  informal 
warrant,  and  then  re-commit  them  regularly  to  the  same  custody. 

Rex  v.  Marks,  3  East,  157.  Vide  R.  v  Judd,  ubi  supra.  || 
•  A  commitment  to  the  house  of  refuge  by  an  alderman  or  justice  of 
the  peace,  is  not  such  an  adjudication  as  to  be  conclusive  of  the  truth  of 
its  contents.  All  the  facts  are  to  be  re-examined  on  the  habeas  corpus, 
and  the  managers  of  the  house  are  required  to  show  a  good  cause  of 
detainer. 

Commonwealth  v.  M'Keagy,  1  Ashm.  248;  see  1  Cowen,  144.  gr 

(F)  At  whose  Charges  they  are  to  be  sent  to  Prison. 

Bv  the  3  Jac.  1,  cap.  10,  it  is  enacted,  "  That  all  and  every  person  an  I 
persons  that  shall  be  committed  to  the  common  or  usual  jail,  within  any 
county  or  liberty  within  this  realm,  by  any  justice  or  justices  of  the 
peace,  for  any  offence  or  misdemeanour,  having  means  or  ability  there- 
unto, shall  bear  their  own  reasonable  charges  for  so  conveying  or  send- 
ing them  to  the  said  jail ;  and  the  charges  also  of  such  as  shall  be  ap- 
pointed to  guard  them  to  such  jail,  and  shall  so  guard  them  thither:  and 
if  any  such  person  or  persons,  so  to  be  committed,  shall  refuse,  at  the 
time  of  their  commitment  and  sending  to  the  said  jail,  to  defray  the  said 
charges,  or  shall  not  then  pay  or  bear  the  same,  that  then  such  justice  or 
justices  of  the  peace  shall  and  may,  by  writing  under  his  or  their  hand 
and  seal,  or  hands  and  seals,  give  warrant  to  the  constable  or  constables 
of  the  hundred,  or  constable  or  tithingman  of  the  tithing  or  township 
where  such  person  or  persons  shall  be  dwelling  and  inhabiting,  or  from 
whence  he  or  they  shall  be  committed,  or  where  he  or  they  shall  have 
any  goods  within  the  county  or  liberty,  to  sell  such  and  so  much  of  the 
goods  and  chattels  of  the  said  person,  so  to  be  committed,  as  by  the  dis- 
cretion of  the  said  justice  or  justices  of  the  peace,  shall  satisfy  and  pay 
the  charges  of  such  his  or  their  conveying  and  sending  to  the  said  jail ; 
the  appraisement  to  be  made  by  four  of  the  honest  inhabitants  of  the 
parish  o-  tithing  where  such  goods  or  chattels  shall  remain  and  be;  and 
the  overplus  of  the  money  which  shall  he  made  thereof,  to  be  delivered 
to  the  party  to  whom  the  said  Lroods  shall  belong." 

And  by  tne  statute  of  27  G.  2,  c.  3      When  any  person  not  having  goods  or  money  in 
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(H)  By  what  Means  the  Party  may  be  discharged,  &c. 

the  county  -where  he  is  taken  sufficient  to  bear  the  charges  of  himself  and  of  those 
who  convey  him,  is  committed  to  jail,  or  the  house  of  correction,  by  warrant  from  a 
justice,  then  on  application  by  the  constable,  or  other  officer,  who  conveyed  him.  to 
any  justice  for  such  county  or  place,  [such  justice]  shall  upon  oath  examine  into  and 
ascertain  the  reasonable  expenses,  and  shall,  without  fee,  by  his  warrant,  order  the 
treasurer  to  pay  the  same ;  but  in  Middlesex  the  same  shall  be  paid  by  the  overseers 
of  the  poor. 

And  it  is  further  enacted,  "  That  if  the  said  persons  so  to  be  committed, 
shall  not  have,  or  be  known  to  have  any  goods  or  chattels  which  may 
be  sold  for  the  purpose  aforesaid,  within  the  county  or  liberty,  that  then 
an  indifferent  tax  or  assessment  shall  be  made  by  the  constables  and 
churchwardens,  and  two  or  three  other  honest  inhabitants  of  the  parish, 
township,  or  tithing  where  such  offenders  shall  be  taken  or  apprehended, 
the  said  taxation  being  allowed  under  the  hand  of  one  or  more  justice 
or  justices  of  the  peace,  if  there  be  such  constables  or  churchwardens 
there  inhabiting  ;  and  in  default  of  them,  by  four  of  the  principal  inhabit- 
ants of  the  said  parish,  township,  or  tithing,  where  such  offender  shall 
be  taken  or  apprehended;  and  if  any  so  taxed  or  assessed  shall  refuse  to 
pay  their  said  taxation,  then  the  justice  or  justices  of  the  peace,  by  whom 
the  said  offenders  shall  be  committed  to  prison,  or  any  justice  of  the 
peace  near  adjoining,  shall  and  may  give  warrant  as  aforesaid  to  the 
constable,  tithingman,  or  other  officer,  there  to  distrain  the  goods  of  any 
so  assessed,  which  shall  refuse  to  pay  the  same,  and  to  sell  the  same; 
and  that  such  person  or  persons  so  authorized,  shall  have  full  power  and 
authority  so  to  distrain  ;  and  by  appraisement  of  four  substantial  inhabit- 
ants of  the  said  place,  to  sell  a  sufficient  quantity  of  the  goods  and  chat- 
tels of  the  person  so  refusing,  for  the  levying  of  the  said  taxation  ;  and 
if  any  overplus  of  money  come  by  the  sale  thereof,  the  same  to  be  de- 
livered to  the  owner." 

(G)  To  what  Court  the  Commitment  is  to  be  certified. 

By  the  3  H.  7,  cap.  3,  it  is  enacted,  "  That  every  sheriff,  bailiff  of  fran- 
chise, and  every  other  person,  having  authority  or  power  of  keeping  of 
jail,  or  of  prisoners  for  felony,  do  certify  the  names  of  every  such  pri- 
soner in  their  keeping,  and  of  every  prisoner  to  them  committed  for  any 
sucli  cause,  at  the  next  general  jail-delivery,  in  every  county  or  franchise 
where  any  such  jail  shall  be,  there  to  be  calendered  before  the  justices 
of  the  deliverance  of  the  same  jail,  whereby  they  may,  a-  well  lor  the 
king  as  for  the  party,  proceed  to  make  deliverance  of  such  prisoners 
according  to  law.  on  pain  to  forfeit  to  the  king,  for  every  default  there 
recorded,  one  hundred  shillings."' 

(  ide  title  Habeas  Corpus. 

II  j  By  what  Means  the  Party  may  be  discharged  from  such  Commitment. 

A  PERSON  legally  committed  for  a  crime,  certainly  appearing  to  have 
been  done  by  some  one  or  other,  cannot  be  lawfully  discharged  by  any 
other  hut  by  the  king,  till  he  be  acquitted  on  his  trial,  or  have  an  hjno- 
ramus  (bund  by  the  grand  jury,  or  none  to  prosecute  him  on  a  proclama- 
tion for  that  purpose,  by  the  justices  of  jail-delivery. 

K^'.v.  u  ;  3  Inst.  209,  210:   11.'  P.  C.  94;  2  Hawk.  P.  C.  c.  16,  \  22. 

But,  if  a  person  be  committed  on  a  bare  suspicion,  without  any  appeal 
or  indictment  for  a  supposed  crime,  where  afterwards  it  appears  that 
there  was  none ;  as,  for  the  murder  of  a  person  thought  to  be  dead,  who 
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afterwards  is  found  to  be  alive,  it  hath  been  holden  that  he  may  be  safely 
dismissed,  without  any  farther  proceeding;  for  that  he  who  suffers  him 
to  escape  is  properly  punishable  only  as  an  accessary,  where  there  can 
be  no  principal ;  and  it  would  be  hard  to  punish  one  for  a  contempt 
founded  on  a  suspicion  appearing  in  so  uncontested  a  manner  to  be 
groundless. 

Keilw.  34  ;    II.  P.  C.  109,  110,  114 ;  2  Hawk.  P.  C.  c.  16,  \  22. 


COMMON. 


Common  is  a  right  or  privilege  which  one  or  more  persons  claim  to 
take  or  use  in  some  part  or  portion  of  that  which  another  man's  lands, 
waters,  woods,  &c,  naturally  produce,  without  having  an  (a)  absolute 
property  in  such  lands,  waters,  woods,  &c.  It  is  called  an  incorporeal 
right,  which  lies  in  grant,  as  originally  commencing  on  some  agreement 
between  lords  and  tenants,  for  some  valuable  purposes,  which  by  age 
being  formed  into  a  prescription,  continues  good,  although  there  be  no 
deed  or  instrument  in  writing  that  proves  the  original  contract  or  agree- 
ment. 

4  Co.  37,  a;  2  Inst.  65  ;  Vent.  387.  (a)  And  therefore,  if  I  have  a  rig-lit  of  common 
in  another  man's  soil,  and  I  grant  it  to  A  reserving  rent,  if  the  rent  he  behind,  I  cannot 
distrain  the  beasts  of  A,  because  the  right  of  common,  which  every  man  hath,  runs 
through  the  whole  common ;  and  I  cannot  say  that  any  particular  part  of  the  common  is 
more  mine  than  another.  Co.  Lit.  47  a,  142  a;  2  Roll.  Abr.  446.  /S  See  Trustees  of  Western 
University  v.  Robinson,  12  S.  &  R.  29;  Van  Renssalaer  v.  Radcliff,  10  Wend.  G63.# 

(A)  Of  the  several  Kinds  of  Common:  And  herein, 

1.  Of  Common  Appendant. 

2.  Of  Common  Appurtenant. 

3.  Of  Common  in  Gross. 

4.  Of  Commun  pur  Cause  de  Vicinage. 

(B)  Of  the  Interest  of  him  who  is  Owner  of  the  Soil. 

(C)  Of  the  Commoner's  Interest  in  the  Soil:  And  herein  of  the  Remedies  the  Law 

gives  him. 

1.  Against  the  Lord  or  Owner  of  the  Soil. 

2.  Against  the  other  Commoners:  And  herein  of  Admeasurement. 

3.  Against  Strangers. 

(D)  Of  Approvement  and  Enclosure. 

(E)  Of  Apportionment  and  Extinguishment. 


(A)  Of  the  several  Kinds  of  Common. 

The  general  division  of  common,  according  to  some  books,  is  into, 
1st,  Common  of  pasture,  which  is  a  right  or  liberty  that  one  or  more 
have  to  feed  or  fodder  their  beasts  or  cattle  in  another  man's  lands; 
2dly,  [a)  Common  of  turbary,  or  a  liberty  of  cutting  turves  in  another's 
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soil ;  3dly,(6)  Common  of  piscary,  or  a  right  and  liberty  of  taking  fish 
in  another's  fish-pond,  pool,  or  river ;  4thly,  Common  of  estovers,  which 
is  a  right  of  taking  trees  or  loppings,  shrub,  underwood  in  another's 
woods,  coppices,  &c. ;  and  5thly,(c)  A  liberty,  vhich  in  some  manors  the 
tenants  have  of  digging  and  taking  sand,  gravel,  stone,  &c.,  in  the  lord's 
soil. 

(a)  Of  the  nature  of  this  kind  of  common,  and  that  it  can  only  be  appendant  to  a 
house,  vide  Tvrringhain's  case,  4  Co.  37  a.  Of  prescribing  for  it,  -vide  Hayward  v. 
Cunning-ton,  Lev.  231  ;  Sid.  354 ;  2  Keb.  290.  That  an  assize  lies  of  it,  John  Webb's 
case,  8  Co.  48.  That  bv  a"  errant  of  a  house  cum  pertinentiis,  common  of  turbary  passes, 
vide  Beaudeley  v.  Brook,  Cro.  Jac.  189,  190  ;  Solme  v.  Bullock,  3  Lev.  165.  (b)  That 
a  man  may  prescribe  to  have  separalem  piscariam,  and  exclude  the  owner  of  the  soil 
wholly  from  fishing;  for  he  has  still  the  profit  of  the  soil  and  the  water,  &c.  Co.  Lit. 
122;  Vent.  391;  Saund.  351  ;  2  Saund.  326.  How  it  must  be  prescribed  for,  vide 
Hard.  407.     (c)  For  this  vide  Co.  Lit.  41  b. 

But  the  word  Common  is  usually  understood  of  common  of  pasture, 
of  which  there  are  four  (a)  kinds ;  first,  Common  appendant ;  secondly, 
Common  appurtenant  ;  thirdly,  Common  in  g?*oss  ;  fourthly,  Common 
pur  cause  de  vicinage,  (b) 

Co.  Lit.  122  a;  Vaugh.  255.  (a)  For  shack  in  the  county  of  Norfolk,  which  is  a 
sort  of  common  pur  cause  de  vicinage  and  the  commencement  thereof,  vide  Sir  Miles 
Corbet's  case,  7  Co.  5.  (b)  [|  The  three  first  are  in  truth  the  only  rights  of  common ; 
for  though  common  of  vicinage  is  here  reckoned  among  them,  yet  it  is  not  properly  a 
right  of'common,  but  is  only  an  excuse  for  a  trespass.  If  it  were  a  right,  it  would 
prevent  an  enclosure,  which  (it  has  always  been  holden  that)  it  will  not.  Willes's  Rep. 
322.  || 

1.   Of  Common  Appendant. 

Common  appendant  of  common  right  belongs  to  arable  land  for  beasts 
that  serve  for  maintenance  of  the  plough ;  as  horses  and  oxen  to  plough 
the  land,  kine  and  sheep  to  compester  it;  and  for  such  common  there 
is  (c)  no  need  to  prescribe.* 

Co.  Lit.  122  a;  26  H.  8,  4.     0  Watts  v.  Coffin,  11  Johns.  498;  Willes,  227,  319. 
(c)  But  it  must  be  said  to  have  been  time  out  of  mind,  4  Co.  37 ;  Roll.  Abr.  401  ;   <  !ro. 
Car.  542,  must  be  appendant  time  out  of  mind,  Keilw.  129  b;  Roll.  Abr.  396  ;   Kit/.. 
Issue,  1 13,  and  cannot  be  created  at  this  day.   26  H.  8,  4 ;  5  Ass.  9 ;  Fitz.  Assise,  134  ; 
Roll.  Abr.  396. 

*  Qu.  de  hoc,  for  Lord  Coke,  in  his  commentary  on  the  same  section,  121  b,  says, 
"Appendants  are  ever  by  prescription."  [But  this  may  be  reconciled  ;  for  an  append- 
ancy  cannot  be  without  prescription,  the  former  always  implies  the  latter ;  and,  therefore, 
if  one  pleads  common  appendant,  it  is  unnecessary  to  add  the  usual  form  of  prescribing. 
Hargrave's  note,  2  Co.  Lit.  122  a.] 

As  the  lords  of  several  manors,  in  which  there  were  great  wastes, 
used  to  portion  out  some  parts  of  the  arable  lands  to  their  tenants,  which 
they  were  to  till  and  plough,  and  were  to  hold  in  nature  of  socage ;  it 
was  necessary,  in  support  of  tillage,  which  hath  always  been  greatly 
favoured  in  the  law,  that  the  cattle  employed  in  this  service  should  have 
food  and  provender  in  some  other  parts  of  the  manor ;  and  this  was 
usually  assigned  them  in  such  wastes  as  were  least  fitted  for  improve- 
ment or  cultivation. 

4  Co.  37;  2  Inst.  86. 

Hence  it  is,  that  if  before  the  statute  of  quia  emptores  terrarum,  the 
lord  of  the  manor  had  made  a  feoffment  of  parcel  of  the  manor,  to  hold 
of  him;  the  feofee,  as  incident  to  the  grant,  should  have  common  in  the 
wastes  of  the  lord. 

Roll.  Abr.  396;  4  Co.  37  a,  S.  P. ;  2  Inst.  86,  S.  P. 
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This  kind  of  common  is  regularly  appendant  (a)  only  to  arable  land; 
yet  it  may  be  claimed  by  that  name  as  appendant  to  a  manor,  farm,  a 
plough-land,  or  a  carve  of  land,  though  it  may  contain  pasture,  mea- 
dow, and  wood;  for  it  shall  be  presumed  to  have  been  all  originally 
arable  land,  though  afterwards  converted  into  meadow,  pasture,  &c. 

37  EI.  6,  34;  26  H.  8,  1  a;  4  Co.  37  a;  11  H.  6,  12;  Roll.  Abr.  396 ;  2  Brownl. 
298  :  2  In.-t.  85,  474.  (a)  It  cannot  be  appendant  to  land  which  is  approved  within 
time  of  memory  out  of  the  waste  of  the  lord.  5  Ass.  2;  Bro.  Common,  16,  S.  C. ; 
Bro.  Ass.  116,  S.  C;  Roll.  Abr.  397,  S.  C. 

(b)  It  can  only  be  for  such  cattle  as  are  necessary  in  tillage,  as  oxen 
and  horses  to  plough  the  land,  and  cows  and  sheep  to  compester  it ;  (c) 
and  therefore  a  prescription  to  have  common  appendant  for  all  manner 
of  cattle  is  not  good,  because  it  comprehends  goats,  geese,  and  such  like, 
which  is  more  properly  common  appurtenant. 

(6)  37  II.  6,  34;  10  E.  4,  10  b;  Roll.  Abr.  397  ;  Co.  Lit.  122  a  :  Willes's  Rep.  231. 

(c)  14  II.  6,  6  b  :  Bro.  Common,  13,  S.  C. ;  37  II.  6,  34,  S.  C. ;  Roll.  Abr.  397,  S.  C; 
Old  N.  B.  20  ;  25  Ass.  8. 

Common  appendant  may  by  usage  be  limited  to  any  certain  number 
of  cattle. 

17  E.  3,  27.  34:  Roll.  Abr.  399,  S.  C. 

A  man  may  have  common  appendant  for  thirty  cattle  in  one  place, 
and  to  the  said  land  common  appendant  also  in  another  place  for  part 
of  his  said  cattle,  and  so  may  take  it  where  he  pleases. 

17  E.  3.  34,  b ;  Roll.  Ala-.  397,  S.  C.    jSSee  7  East,  485. £/ 

Common  appendant  (d)  may  be  through  all  the  year,  saving  at  a  cer- 
tain time,  in  which  the  lord  useth  it. 

27  E.  3,  86  :  Roll.  Abr.  396,  S.  C.  (d)  May  be  on  condition  or  limitation  ;  as  qitam- 
diu  he  pays  so  much,  tamdiu  or  he  shall  be  living  in  such  a  house  to  which  the  common 
is  appendant.  37  II.  6  ;  34  Fitz.  Trespass,  85,  S.  C. ;  Bro.  Common,  13,  S.  C. ;  Roll. 
Abr.  397,  S.  C. 

(e)  So.  it  may  be  to  common  in  the  meadow,  after  the  hay  carried 
off.  till  Candlemas. 

17  E.  3,  26,  34:  Roll.  Abr.  397.  (e)  So,  to  common  in  the  pasture,  from  the  feast 
of  St.  Augustin  till  All  Saints.  17  E.  7,  26,  34  ;  Roll.  Abr.  397,  S.  C— So  it  may  be 
to  common  two  voars  after  the  corn  cut  and  carried  away,  till  it  is  resown,  and  every 
third  year  per  Mum  annum.  22  Ass.  42;  Roll.  Abr.  397,  S.  C. ;  Saund.  343,  S.  P. 
Vide  infra,  letter    '    . 

If  an  inhabitant  of  one  parish  hath  common  appendant  in  certain 
waste  grounds  which  lie  in  another  parish,  he  shall  be  assessed,  and  pay 
taxes  in  that  parish  where  his  farm  lies,  and  not  in  that  in  which  he 
hath  common  ;  for  the  common  is  only  incident  to  it,  and  will  pass  by  a 
grant  of  the  farm  ;  and  is  therefore  to  be  considered  as  part  of  the  farm, 
and  the  farm  to  be  taxed  the  higher. 

Salk.  169,  pi.  1. 

|[  Common  appendant  is  so  necessarily  incident  to  the  land,  that  it  can- 
not be  severed  from  it.  And  therefore  if  the  land  be  divided  never  so 
often,  every  little  parcel  of  it  is  entitled  to  common  appendant. 

Per  Willes,  C.  J.,  Bennett  v.  Reeve,  Willes's  Rep.  230.|| 

2.   Of  Common  Appurtenant. 

Common  appurtenant  can  only  be  claimed  by  (e)  prescription,  and  is 
a  right  of  commonage  for  beasts,  not  [g]  only  commonable,  (A)  as  horses, 
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oxen^  cows,  and  sheep,  but  likewise  for  beasts  not  commonable,  as  swine, 

goats,  and  geese. 

Co.  Lit.  122  a.  (e)  ||  It  may  be  claimed  by  grant  made  within  time  of  memory,  F. 
N.  B.,  180,  N;  Sacheverill  v.  Porter,  Cro.  Car.  482.  But  being  a  profit  a  prendre  in 
the  soil  of  another,  it  cannot  be  claimed  by  custom.  And  one  objection  against  claim- 
ing such  a  right  by  custom  is,  that  it  cannot  be  released  ;  whereas,  if  it  be  annexed 
to  the  fee,  it  may.  Gatewood's  case,  6  Co.  59  b ;  Grimstead  v.  Marlowe,  4  T.  Kep. 
717,  and  Hardy  v.  Holliday,  there  cited.  ||  (g)  A  man  may  prescribe  to  have  it  for  all 
manner  of  cattle.  15  E.  4,  33  ;  Roll.  Abr.  402,  S.  C.  (h)  These  are  commonable,  and 
called  magna  averia,  for  which  vide  Cro.  Jac.  580;  2  Roll.  Rep.  173  ;  Saund.  227. — 
If  the  lord  license  a  stranger  ad  ponend.  averia  into  the  common,  this  shall  be  intended 
of  commonable  cattle  only,  and  not  of  hogs.  2  Mud.  7,  per  North,  Ch.  J. — But,  if  the 
license  be  for  a  particular  time,  it  is  otherwise.    2  Mod.  7,  per  North. 

He  that  claims   common  by  force  of  a  prescription,  as  an  inhabitant 
of  a  town,  shall  have  no  other  cattle  to  common  there,  but  what  are 
levant  and  couchant  within  the  same  town. 

15  E.  3,  32;  Roll.  Abr.  393  ;  ||  Cheedley  v.  Mellor,  1  Sid.  313;  Weekly  v.  Wild- 
man,  I  Lord  Raym.  406.  ||  (a)  What  cattle  shall  be  said  levant  and  couchant,  vide 
Noy,  30,  where  by  Coke,  Ch.  Just.,  so  many  cattle  as  the  land,  to  which  the  common 
is  appurtenant,  may  maintain  in  the  winter,  so  many  shall  be  said  levant  and  couchant. 
Vent.  54;  0  Willes,  227.  #  |]  So  by  Lord  Raym.  levancy  and  couchancy  signifies  only 
so  many  as  the  messuage  or  farm  will  by  its  produce  maintain.  Rogers  v.  Benst 
Cambr.  Summ.  Assiz.  1727.  approved  by  Lee,  C.  J.,  in  Fulcher  v.  Scales;  Norfolk 
Summ.  Ass.  1738;  Selwyn's  \i.  Pri.  392,  3.  ||  And  so  many  beasts  may  be 
levant  and  couchant  upon  a  house  as  may  be  tied  there,  and  are  usually  to  be  main- 
tained in  the  house.  2  Brownl.  101.  But  per  \  augh.  253  :  Cattle  cannot  be  levant 
on  a  messuage  only.  /3  And  see  ace.  Scholes  v.  Hargreaves,  5  T.  R.  46  ;  8  T.  R.  396.  ? 
Yet  in  Salk.  169,  pi.  2,  prescription  to  have  common  for  all  beasts  levant  and  couchant. 
as  appendant  to  a  cottage,  is  good  ;  for  a  cottage  contains  a  curtilage  at  least;  and  there 
is  no  difference  between  a  messuage  and  curtilage  as  to  this.  Also  a  cottage,  by  statute, 
ought  to  have  four  acres  of  land.  6  Mod.  114,  S.  C;  11  Mod.  53,  pi.  29,  72,  pi.  3  ; 
12  Mod.  35;  Ld.  Raym.  726.  And  Holt,  Ch.. lust.,  said,  that  he  remembered  the  triai 
of  an  issue,  where  it  was  ruled  by  Hale,  Ch.  .lust.,  that  foddering  cattle  in  the  yard 
was  sufficient  evidence  of  levancy  uid  couchancy.  Emerton  v.  Selby  ;  Silk.  169,  pi.  2: 
6  Mod.  115,  S.  C. ;  2  Lord  Raym.  1015,  S.  C.  ||  It  is  certain  that  levancy  and  couch- 
ancy must  be  proved  by  showing  that  the  party  claiming  the  right  was  in  possession 
of  some  land  whereon  the  cattle  might  be  levant  and  couchant.  Scholes  v.  Hargreaves. 
5  T.  Rep.  46 ;  Benson  v.  Chester,  8  T.  Rep.  396.  The  cases  of  a  messuage  and  cot- 
tage above  referred  to,  proceed  upon  the  ground  that  after  verdict  land  shall  be  under- 
stood to  be  included  in  those  terms.  || 

If  a  man  claims  common,  by  prescription,  for  all  manner  of  common- 
able cattle  in  the  land  of  another,  as  belonging  to  a  tenement,  this  is  a 
void  prescription  ;  (b)  because  he  doth  not  say  that  it  is  for  cattle  levant 
and  couchant  upon  the  land  to  which  he  claims  it  to  be  appurtenant ; 
for  a  man  cannot  have  common  sa?is  number  appurtenant  to  land  ;  and 
when  he  claims  the  common  for  all  cattle  commonable,  and  doth  not 
say  for  cattle  levant  and  couchant  upon  the  tenement,  this  shall  be  in- 
tended common  sans  number,  according  to  the  words ;  (c)  for  there  is 
not  any  thing  to  limit  it,  when  it  doth  not  say  for  cattle  levant  and 
couchant. 

Roll.  Abr.  398.  (b)  It  is  naught  upon  a  general  demurrer,  j  Cheadle  v.  Miller,  Lev. 
196;  1  Sid.  313,  S.  C. ;  2  Keh.  103,  120,  S.  C,  and  it  would  seem  still  to  be  so,  not- 
withstanding the  statute  4  Ann.  c.  16,  for  the  averment  of  levancy  and  couchancy  is 
material  and  traversable,  Emerton  v.  Selby,  6  Mod.  115;  Robinson  v.  Raley,  1  Burr. 
316,  the  levancy  and  couchancy  beingf  the  measure  of  the  kind  of  common  which  is 
claimed  by  the  plea.  Jenkin  v.  Vivian,  Pope,  201;  Potter  v.  North,  1  Saund.  352; 
Hoskins  v.  Robins,  2  Saund.  327:  Scholes  v.  Hargreaves,  ubi  supra.  But  the  wanl 
of  such  an  averment  is  aided  after  verdict  by  the  statute  of  jeofails.  1  Lev.  ubi  supra ; 
Miller  v.  Staples,  1  Vent.   165;  Prance  v.  Tnnger,  Cro.  Jac.  44;   Bronge  v.  Moore, 
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Sty.  128;  Corporation  of  Derby,  1  Mod.  7;  Corbyson  v.  Pearson,  Cro.  Eliz^  4S&>, 
Stennel  v.  Hog,  I  Saund.  225 ;  Mellor  v.  Spateman,  Ibid.  346.||  (c)  But,  if  "a  man 
prescribes  for  common  for  a  certain  number  of  cattle,  as  belonging  to  certain  land,  he 
need  no<  aver  thai  they  were  levant  ami  couchant,  ||Stevens  v.  Austin,:!  Mud.  185; 
l>a\  v.  Spooner,  Roll.  Abr.  401,  pi.  4:  Cro.  Jac.  27,  because  il  is  no  prejudice  to  the 
owner  of  the  soil,  as  the  number  is  ascertained.  Richards  v.  Squibb,  1  Lord  Raym.  726..|| 

It  seems  agreed,  that  if  a  man  has  a  -rant  of  common  for  a  (a)  cer- 
tain number  of  beasts,  the  commoner  may  take  the  beasts  of  a  stranger, 
ami  put  them  upon  the  common,  so  that  it  exceed  not  the  number. 

22  Ass.  pi.  84;  45  E.  325  b;  11  II.  6,  26  b.  Vide  Cro.  Jac.  15,  575.  (a)  Seeds  of 
common  sans  number.  Roll.  Abr.  402.  Hut  he  that  claims  the  sole  pasture  of  land 
may  license  a  stranger  to  put  in  his  beasts.    2  Saund.  '.',21. 

Also  in  case  of  a  common  appurtenant,  it  is  said,  that  where  the  num- 
ber of  the  beasts  to  be  commoned  is  certain,  the  commoner  may  grant 
over  the  commonage  of  part,  and  reserve  the  rest  to  himself. 

Jones,  375  ;  Cro.  Car.  432. 

It  is  clear,  that  if  a  commoner  borrows  cattle  to  manure  his  land,  he 
may  use  the  common  with  them ;  for  by  the  borrowing  he  has  a  special 
property  in  them. 

■22  Ass.  84 ;  Roll.  Abr.  396,  m,  S.  C. ;  F.  N.  B.  180  b ;  Skin.  138,  S.  P.  admitted. 

||  It  is  now  clearly  settled  that  common  appurtenant  may  be  claimed  as 
well  by  grant  as  by  prescription,  and  after  a  unity  of  possession  in  the 
lord  of  the  land,  in  respect  of  which  the  right  of  common  is  claimed, 
with  the  soil  and  freehold  of  the  waste,  proof  that  the  lord  tenants  of 
the  farm  had,  for  fifty  years  past,  enjoyed  the  right  of  common,  is  evi- 
dence for  a  jury  to  presume  a  new  grant  of  common  as  appurtenant,  so 
as  to  support  a  count  in  an  action  by  a  tenant  for  surcharging  it,  de- 
claring on  his  possession  of  the  messuage  and  land  with  the  appurte- 
nants, and  that  by  reason  thereof  he  was  entitled  of  right  to  the  com- 
mon of  pasture,  as  belonging  and  appertaining  to  his  messuage  and 
land,  and  also  to  support  another  count,  in  substance  the  same,  alleging 
his  possession  of  the  messuage  and  land,  and  that  by  reason  thereof  he 
was  entitled  to  common  of  pasture,  &c. 

Cowlam  v.  Slack,  15  East,  R.  108.     Sed  vide  Clements  v.  Lambert,  1  Taunt.  205. 

A  commoner  claiming  a  common  without  the  manor  must  prescribe 
in  a  que  estate  in  the  name  of  the  lord,  and  not  in  right  of  his  own 
customary  estate ;  and  such  common  without  the  manor  is  not  extinct 
by  enfranchisement  of  the  manor. 

Barwick  v.  Matthews,  5  Taunt.  365  ;  1  Marsh.  50. 

The  lord  of  a  manor  may,  in  respect  of  his  interest  in  the  soil  of  the 
waste   commonable   lands   of  his  manor,  have  a  right  of  common   over 
common  lands  of  another  manor. 
Court,  5  15aru.  &  C.  921. 

"W  here  the  plaintiff  declared  on  a  right  of  common  for  all  commona- 
ble cattle,  and  the  proof  was  that  he  had  turned  on  all  the  cattle  he 
kept,  hut  that  he  never  kept  any  sheep,  it  was  held  that  this  was  evi- 
dence of  a  right  for  all  commonable  cattle,  which  ought  to  have  been 
left  to  the  jury. 

Manifold  v.  Pennington,  4  Barn.  &  C.  161. || 

3.   Of  Common  in  Gross. 
This  is  a  right  of  commonage  which  must  be  claimed  by  deed  or  pre- 
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acriplion,  and  hath  no  relation  to  any  land  belonging  to  the  commoner, 
it  may  be  for  a  certain  number  of  cattle,  or  sans  number;  ||  by  which 
expression  we  are  to  understand  the  commoner's  own  commonable  cat- 
tle levant  and  couchant  upon  his  lands,  of  which  as  there  may  be  in 
some  years  more  than  in  others,  the  common  is  therefore  said  to  be  sans 
number,  in  contradistinction  to  stinted  common,  where  a  man  has  a 
right  to  put  in  only  a  certain  number. 

Co.  Litt.  122  a  ;  2  Inst.  477.  What  shall  he  said  common  in  gross,  vide  Roll.  Abr. 
102  ;  Bennett  v.  Reeve,  Willes,232.  Both  these  facts,  viz.  the  levancy  and  couchancy 
and  the  property  may  bt  traversed  and  put  in  issue;  for  they  make  but  one  entire  title. 
Molliton  v.  Trevilian,  Skin.  137  ;  2  Show.  328,  S.  C. ;  Robinson  v.  Raley,  1  Burr.  316. 
yg  A  rio-ht  of  common  in  gross,  and  sans  nombre,  cannot  be  aliened  so  as  to  give  the  entire 
rio-ht  to  each  alienee  to  enjoy  the  same  in  severalty.     Leyman  T.  Abeel,  16  Johns.  30. 9 

Common  in  gross  is  a  matter  of  tenure ;  a  praecipe  will  lie  for  it,  and 
it  is  a  tenement  within  the  statute  13  &  14  Ch.  2. 
Rex  v.  Dersingham,  7  T.  Rep.  67.  || 

He  that  hath  common  in  gross  for  a  (a)  certain  number  of  cattle,  may 

put  in  the  cattle  of  a  stranger,  and  use  the  common  with  them. 

1  H.  6,  22  b  ;  Roll.  Abr.  102,  S.  C.  (a)  So  may  he  who  hath  common  sans  number 
in  gross.     1 1  H.  6,  22  b  ;  Roll.  Abr.  402,  S.  C. 

Common  appendant  cannot  be  made  common  in  gross,  for  that  is  for 
cattle  levant  upon  the  land,  to  which,  &c,  and  therefore  it  cannot  be 
severed  without  extinguishment. 

9  E.  4,  39 ;  26  H.  8,  4 ;  Roll.  Abr.  401,  S.  C. ;  Cro.  Car.  542,  S.  P. 

So,  common  appurtenant  for  cattle  levant  and  couchant  upon  the 
land,  cannot  be  made  in  gross. 

Roll.  Abr.  402;  Cro.  Jae.  15,  S.  C.  But,  though  it  cannot  by  grant  be  severed  from 
the  soil,  yet  common  appurtenant  for  a  certain  number  of  beasts  may  be  granted  over, 
per  Cur.  ||  So  by  Hale,  C.  J.,  in  Daniel  v.  Hanslak,  2  Lev.  67.  It  is  said  by  Fitz- 
herbert,  26  H.  8,  4,  that  common  appurtenant  may  be  severed  from  the  land  to  which  it 
is  appurtenant.  |J 

If  A,  and  all  those  whose  estate  he  hath  in  the  manor  of  D,  have  had 
time  out  of  mind  a  fold-course,  ss.  common  of  pasture  for  any  number 
of  sheep,  not  exceeding  three  hundred,  in  a  certain  field,  as  appurtenant 
to  the  said  manor,  he  may  grant  over  this  fold-course  to  another,  and  so 
make  it  in  gross;  because  the  common  is  for  a  certain  number,  and  by 
the  prescription  the  sheep  are  not  to  be  levant  and  couchant  upon  the 
manor,  but  it  is  a  common  for  so  many  sheep  appurtenant  to  the  manor, 
which  may  be  severed  from  the  manor  as  well  as  an  adowson,  without 
any  prejudice  to  the  owner  of  the  land  where  the  common  is  to  be 
taken. 

Roll.  Abr.  402;  Cro.  Car.  432,  S.  C,  adjudged  and  stated,  mat  it  was  granted  over 
with  parcel  of  the  manor.     Jones,  375,  S.  C,  adjudged.  {  See  Willes,  319.  > 

4.  Of  Common  pur  Cause  de  Vicinage. 

Common  pur  cause  de  vicinage  is  but  an  excuse  of  trespass,  and  no 
man  can  put  his  beasts  into  the  land  in  which  he  hath  such  common, 
but  they  must  escape  thither  themselves,  and  either  of  the  parties  that 
have  such  neighbouring  grounds  (b)  may  enclose  against  the  other. 

Co.  Lit.  122  a  ;  ||  Willes's  Rep.  322.  ||  (b)  That  by  such  enclosure  the  common  uv 
gone.     4  Co.  38;  Roll.  Abr.  399,  S.  P. 

But,  if  there  be  common  pur  cause  dc  vicinage  between  two  manors, 
Vol.  II.— 34  Z 
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and  the  lord  of  one  manor  enclose,  yet  he  shall  not  bind  a  copyholder  of 
the  same  manor,  but  that  he  may  have  common  pur  cause  de  vicinage 
as  he  had  before. 

Roll.  A!>r.  399. 

It'  iht  ic  be  common  pur  cause  de  vicinage  between  the  towns  of  A 
and  B.  and  A  have  fifty  acres  of  common,  and  B  one  hundred  acres  of 
common,  the  inhabitants  of  A  cannot  put  more  cattle  into  their  common 
than  the  fifty  acres  will  depasture,  without  any  regard  to  the  common 
of  B ;  for  the  original  cause  of  this  common  was  not  the  profit  of  either 
town,  but  to  prevent  suits  in  open  countries  for  reciprocal  escapes  from 
one  field  into  the  other. 

7  Co.  5  b.     Resolved  per  Cur. 

If  there  are  two  manors  in  one  vill,  the  tenants  of  each  may  inter- 
common  :  and  this  is  likewise  called  common  par  cause  de  vicinage. 

2  Bulst.  87. 

||  It  was  said  by  Holt,  C.  J.,  that  to  give  common  of  vicinage  the 
commons  must  be  next  adjoining,  that  is,  without  any  intermediate 
land. 

Bromfield  v.  Kirber,  11  Mod.  72. 

Where  one  of  two  adjoin-ng  commons,  with  common  of  vicinage,  was 
enclosed  and  fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a 
passage  for  a  highway  which  led  over  the  one  to  the  other ;  yet,  as  the 
separation  was  not  complete,  so  as  to  prevent  the  cattle  from  straying 
from  the  one  to  the  other  by  means  of  the  highway,  the  common  by 
vicinage  still  continued. 

Gullett  v.  Lopes,  13  East,  348.  || 

Every  common  pur  cause  de  vicinage  is  common  (a)  appendant ; 
and  therefore  a  man  need  not  prescribe  in  a  common  pur  cause  de  vici- 
nage :  but  it  is  sufficient  to  say,  that  he  and  all  those  whose  estates,  &c. 
have  used  to  intercommon  causa  vicifiagii. 

Roll.  Abr.  399.  (a)  ||  This  is  merely  the  dictum  of  Littleton,  J.,  "  quod"  as  Brooke 
observes,  "nemo  contra  dixit  neq.  a ffir mar-it."  Bro.  tit.  Commoner  and  Comen,  pi.  29  : 
7  E.  4,  26.  But  by  Wray,  C.  J.,  4  Co.  38,  common  for  cause  of  vicinage  is  not  com- 
mon appendant,  but  inasmuch  as  it  ought  to  be  by  prescription  from  time  whereof,  &c, 
as  common  appendant  ought,  it  is  in  this  respect  resembled  to  common  appendant.  And 
in  the  case  of  Jenkin  v.  Vivian,  Poph.  201  ;  Latch,  161,  it  was  holden,  that  prescription 
is  the  ground  of  common  pur  cause  de  vicinage.  \\ 

(B)  Of  the  Interest  of  him  who  is  Owner  of  the  Soil. 

The  lord  of  the  soil  hath  such  an  interest  therein,  that  it  seems  agreed 
that  a  custom  or  prescription  (b)  totally  to  exclude  him  from  all  manner 
of  profit  is  void,  as  unreasonable  and  against  law. 

Co.  Lit.  122  a.  (b)  Therefore  if  the  owner  of  the  soil  grants  to  another  common 
sans  nuiiilur  there,  yet  the  grantee  cannot  use  the  common  with  so  many  cattle  that  the 
grantor  shall  not  have  sufficient  common  for  his  cattle.  12  H.  8;  2  Roll.  Abr.  396, 
399;  Bridge,  5;  Roll.  Rep.  365;  Saund.  245,  S.  P.  admitted.  But,  where  the  lord 
shall,  by  prescription,  be  restrained  to  a  certain  number,  vide  2  Roll.  Abr.  267,  pi.  2. 

But  one  may  prescribe  or  allege  a  custom  to  have  sol  am  vesturam 
terrse  from  such  a  day  to  such  a  day,  and  exclude  the  owner  of  the 
soil. 

Co.  Lit.  122  a.  And  may  prescribe  to  have  teparalem  pasturam,  and  exclt  de  the 
owner  of  the  soil  from  feeding  there.     Ibid. 


COMMON.  267 

(C)  Of  the  Commoner's  Interest  in  the  Soil. 

Also,  it  seems,  by  the  better  opinion,  that  a  prescription  for  sol.  el  se 
para/,  pastur.  at  all  times  so  as  to  exclude  the  lord  from  feeding  there, 
is  good;  for  this  does  not  exclude  the  lord  of  all  the  profits;  for  he  shall 
have  the  mines,  trees,  &c,  and   is  not  like  a  prescription  for  the  whole 
common  to  exclude  the  lord,  for  that  is  repugnant. 

[North  v.  Cox,  Vaugh.  251 ;  I  Lev.  253,  S.  C;  Potter  v.  North,  1  Ventr.  383 : 
1  Saund.  350,  S.  C. ;  1  Lev.  268,  S.  C. ;  Hopkins  v.  Robinson,  1  Mod.  74  ;  2  Lev.  2, 
S.  C;  2  Keb.  757,  842;  1  Vent.  123,  163,  S.  C;  Pollex,  13,  S.  C] 

The  lord  without  prescription  cannot  agist  the  cattle  of  a  stranger  in 
the  common. 
30  E.  3,27;  Roll.  Abr.  396. 

But  he  may  (a)  license  a  stranger  to  put  in  his  cattle,  if  he  leaves  suf- 
ficient  common  for  the  commoners. 

2  Mod.  6,  7,  and  vide  2  Mod.  275.  (a)  And  if  the  lord  license  a  stranger  ad ponend. 
averia  into  the  common,  this  shall  be  intended  of  commonable  cattle  only,  and  not  of 
hogs;  but,  if  the  license  be  for  a  particular  time,  it  is  otherwise.  2  Mod.  7.  Ftr  North. 
Such  license  must  be  by  deed.    2  Lev.  2  ;  ||  2  Saund.  328.  |j 

If  the  lord  alien  in  fee  the  soil  where  the  common  is  taken,  saving  his 
power  of  pasture,  as  lord,  he  shall  have  common  there  as  lord;  alitor 
without  any  saving;  but  the  alienee  of  the  soil  may  depasture  it,  as  the 
lord  had  done  before. 

18  Ass.  56,  pi.  4 ;  18  E.  3,  43 ;  Roll.  Abr.  396. 

If  A  grant  common  to  B  in  a  certain  place,  A  cannot  afterwards  erect 
a  rick  there  ;  for  by  the  grant  the  cattle  of  B  are  to  range  over  the  whole 
place  without  restraint ;  and  it  shall  not  be  in  the  power  of  A  to  defeat 
his  own  grant. 

Cro.  Jac.  271,  Farmer  and  Grant.  Yelv.  201,  S.  C.  adjudged. 

[The  right  of  commoners  in  a  common  may  be  subservient  to  the  right 
of  the  lord  in  the  soil ;  so  that  the  lord  may  dig  clay  pits  there,  or  im- 
power  others  to  do  so,  without  leaving  sufficient  herbage  in  the  common, 
if  such  a  right  can  be  proved  to  have  been  always  exercised  by  him 

Bateson  v.  Green,  5  T.  Rep.  411. 

So  he  may,  with  the  consent  of  the  homage,  grant  part  of  the  soil  of 
the  common  for  building,  if  he  hath  immemorially  exercised  such  right. 
Folkard  v.  Hemmett,  Sittings  after  Easter  Term,  1776,  C.  B.;  5  T.  Rep.  417,  a. 

So,  a  custom,  that  the  owners  of  ancient  messuages,  &c,  within  a 
manor  have  had  assigned  to  them  by  the  moss-reeve  certain  portions  of 
the  common  to  be  holden  by  them  in  severalty  for  digging  turves,  &c, 
called  moss-dales,  and  having  enclosed  and  approved  such  moss-dales, 
(after  clearing  them  of  turves.)  and  holden  them  so  enclosed  in  severalty 
discharged  from  all  right  of  common,  is  good. 

Clarkson  v.  Woodhouse,  5  T.  Rep.  412,  n.] 

(C)  Of  the  Commoner's  Interest  in  the  Soil .  And  herein  of  the  Remedies  the  Law 

gives  him 

A  Commoner  hath  only  a  (b)  special  and  limited  interest  in  the  soil ; 
but  yet  he  shall  have  such  (c)  remedies  as  are  commensurate  to  his  right, 
and  therefore  may  distrain  beasts  damage-feasant,  bring  an  action  on  the 
case,  &c,  but  not  being  absolute  owner  of  the  soil,  he  cannot  (d)  bring  a 
general  action  of  trespass  for  a  trespass  done  upon  the  common. 

(6)  For  the  interest  and  power  of  a  commoner,  and  the  general  learning  thereof,  vide 
Bridg.  10,  11 ;  Godb.  123  ;  2  Leon.  201,  S.  C.  (c)  Where  he  may  maintain  an  assize, 
and  what  shall  be  a  sufficient  seisin  for  that  purpose.  Roll.  Abr.  404.  (d)  4  Mod  187; 
Carth.  285;  Skin.  432;  2  Salk.  637,  admitted;  9  Co.  Ill  b. 


268  COMMON. 

(C)  Of  the  Commoners  Interest  in  the  Soil. 

A  commoner  cannot  regularly  do  any  thing  on  the  soil  which  tends  to 
the  melioration  or  improvement  of  the  common,  as  cutting  down  bushes, 
tern.  &c. 

12  H.  8,  2;  13  II.  8,  15;  Sid.  251;  Bridgm.  10;  Godb.  182. 

Therefore  if  a  common  every  year  in  a  flood  is  surrounded  with 
water,  yet  the  commoner  cannot  (a)  make  a  {!>)  trench  in  the  soil  to  avoid 
the  water ;  because  he  has  nothing  to  do  with  the  soil,  but  only  to  take 
the  grass  with  the  mouth  of  his  cattle. 

Roll.  Abr.  405;  2Bulst  116,  S.  P.;  Godb.  52,  S.  P. i  Bridg.  10.  («)  Unless  by  special 
custom.  Godb.  1S-J.  (b)  For  it' lie  makes  any  thing  de  novo  in  the  hind,  he  is  a  trespasser; 
but  may  amend  ami  reform  a  thing  abused  ;  and  therefore,  if  the  land  be  full  of  mole-hills, 
he  may  dig  them  down.  Brownl.  228.  So,. if  there  be  holes  dug  in  the  common  to  the 
damage  of  the  land,  the  commoner  may  put  again  the  earth  dug  into  its  place.    Brownl. 

228. Also,  a  commoner  may  scour  a  trench,  as   has  been  used  to  be  done  time  out 

of  mind,  and  as  is  done  in  the  moors  of  Somerset.    Sid.  251. 

Every  commoner  may  (c)  break  the  common  if  it  be  enclosed,  and 
although  he  does  not  put  his  cattle  in  at  the  time,  yet  his  right  of  com- 
monage shall  excuse  him  from  being  a  trespasser. 

Lit.  Rip.  38,  and  vide  1  Roll.  Abr.  40(i.     (c)  Where  he  may  make  one  or  more  gaps 

to  put  in  his  cattle,  if  the  common  be  enclosed,  vide  Golds.  117  ;  2  Inst.  88. May  throw 

down  the  hedges.    2  Mod.  65;  Brownl.  228. — If  the  lord  makes  a  pond  in  the  common, 
the  commoners  may  let  the  water  out.    Brownl.  228. 

If  a  tenant  of  the  freehold  ploughs  it,  and  sows  it  with  corn,  the  com- 
moner may  put  in  his  cattle,  and  therewith  eat  the  corn  growing  upon 
the  land :  so,  if  he  lets  his  corn  lie  in  the  field  beyond  the  usual  time,  the 
other  commoners  may  notwithstanding  put  in  their  beasts. 

2  Leon.  202,  203. 

But  for  the  better  understanding  of  the  commoner's  right  and  interest 
m  the  common,  and  of  his  remedies  when  his  right  is  infringed,  it  may 
be  necessary  more  particularly  to  consider, 

1.  What  Remedies  he  has  against  the  Lord  or  Owner  of  the  Soil. 

If  a  commoner  find  conies  on  the  soil  spoiling  the  grass,  he  cannot 
destroy  or  drive  them  off,  nor,  consequently,  can  he  destroy  the  burrows, 
which  is,  in  effect,  destroying  the  conies;  but  to  the  law  the  commoner 
must  resort  for  his  remedy,  if  he  is  aggrieved. 

1  Burr.  266 ;  2  Wils.  51 ;  Roll.  Abr.  405,  pi.  2  ;  Cro.  Eliz.  876;  Cro.  Jac.  195,    29. 

It  is  (d)  a  general  rule,  that  a  commoner  cannot  distrain  or  chase  out 
the  cattle  of  the  lord  or  terretenant  damage-feasant ;  and  (e)  that  if  the 
lord  surcharges  the  common,  the  (g)  proper  remedy  is  an  action  on  the 
case. 

(d)  For  which  vide  2  Leon.  203  ;  Yelv.  104,  129  ;  Cro.  Jac.  208  ;  Brownl.  187;  Godb. 
182.  (e)  That  the  commoner  may  have  an  action  on  the  case,  F.  N.  B.  125;  9  Co. 
112.— And  how  such  action  is  to  be  laid.  Lutw.  107.  (g)  And  therefore  there  can  bo 
no  relief  in  equity  where  the  lord  surcharges.    2  Vern.  116. 

If  there  is  a  custom,  that  a  close  ought  to  lie  fresh  and  hained  every 
second  year  till  Lady-day  after  the  corn  cut  and  carried  away  ;  and  J  S 
hath  used  time  out  of  mind  to  have  common  in  the  said  close  after  Lady- 
day,  till  it  is  sowed  again  with  corn,  for  his  cattle  levant  and  couchant 
upon  a  certain  tenement,  as  appurtenant  thereto  ;  in  this  case,  if  the  lord 
of  the  soil  of  the  said  close  puts  in  his  cattle  into  the  said  close  against 
the  custom,  when  it  ought  to  lie  fresh  and  hained  by  custom,  the  said 
J  S  though  he  be  but  a  commoner,  (h)  may  take  the  cattle  of  the  lord 
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there  damage-feasant,  and  justify  in  an  action  of  trespass  brought  against 
him  by  the  lord  of  the  close  where  he  took  the  cattle ;  for  if  the  lord 
might  eat  the  grass  before  the  common  is  to  be  taken  pursuant  to  the 
custom,  the  tenant  would  be  defeated  of  all  the  benefit  of  his  common. 

Roll.  Abr.  405,  406,  Trulack  and  White,  adjudged.  [4  Burr.  2430,  cited  by  the 
court  and  admitted.]  (A)  So,  where  the  lord  by  custom  is  stinted  to  a  certain  number 
of  cattle,  and  yet  he  puts  in  more.  Kenrick  and  Pargiter,  Yelv.  129.  Adjudged  by  three 
judges  against  two,  who  doubted,  and  inclined  to  think,  that  a  custom  and  usage  to  dis- 
train ought  to  have  been  alleged.  Cro.  Jac.  208;  Brownl.  187.  [See  Lord  Mansfield's 
observations  on  this  case,  4  Burr.  2429,  2430.] — But  how  far  the  lord  may  be  distrained 
to  a  certain  stint,  vide  2  Roll.  Abr.  267. 

(a)  If  (b)l  have  (c)  common  of  estovers  in  the  woods  of  J  S,  and  J  S 
cuts  part,  or  all  the  wood,  yet  I  cannot  take  any  part  of  this  which  is 
cut,  (d)  but  shall  be  put  to  my  assize,  or  case,  as  my  estate  is. 

(a)  Roll.  Abr.  406  ;  Cro.  Eliz.  826,  S.  P.  per  Cur.  ,■  Cro.  Jac.  257,  S.  P.  per  Curiam. 
Roll.  Abr.  567,  pi.  3,  like  point;  Yelv.  188,  S.  P.  per  Curiam;  Brownl.  220,  S.  P. per 
Cur. ;  Bulst.  93,  94,  S.  P.  admitted  arguendo.  (6)  So,  if  one  grants  to  me  1000  cords 
of  wood,  to  be  taken  at  my  election,  and  the  grantor,  or  a  stranger,  cuts  down  all,  or  part 
of  the  wood,  I  can  take  no  part  of  that  which  is  cut  down.  Sir  Thomas  Palmer's  case. 
5  Co.  25  ;  Cro.  Eliz.  820,  S.  C. ;  Noy,  32.  S.  C. ;  Moor,  691,  pi.  955,  S.  C. ;  Yelv. 
188,  cited.  [Woodson  v.  Newton,  2  Str.  777,  S.  P. ;  Rackham  v.  Jesup,  3  Wils.  332, 
S.  P.]  (c)  But,  if  a  man  claims  all  the  thorns,  &c,  growing  on  such  a  place,  he  may 
take  them,  though  cut  down  by  another.  Douglas  and  Kendall,  Cro.  Jac.  257,  adjudged  ; 
Yelv.  188,  adjudged;  Brownl.  219,  220,  adjudged;  Btilst.  93,  94.  (d)  For  this  vide 
9  Co.  112;  Brownl.  197;  Roll.  Abr.  108,  pi.  22;  F.  N.  B.  58;  Heb.  43  ;  Yelv.  188; 
5  Co.  25. 

|]  If  the  lord  make  a  hedge  round  the  common,  or  do  any  act  that  en- 
tirely excludes  the  commoner  from  exercising  his  right,  the  lajter  may 
do  whatever  is  necessary  for  letting  himself  into  the  common  :  but,  if  h» 
can  get  at  the  common,  and  enjoy  it  to  a  certain  extent,  and  his  right  be 
merely  abridged  by  the  act  of  the  lord,  his  remedy  is  by  an  action  on  the 
case,  or  by  an  assize,  and  he  cannot  assert  his  right  by  any  act  of  his 
own.  If  his  right  be  abridged  by  coney-burrows,  he  cannot  touch  the 
soil  to  fill  them  up  :  nor,  if  trees  be  planted  to  an  excess,  can  he  cut  them 
down. 

Cooper  v.  Marshall,  2  Wils.  51 ;  1  Burr.  259,  S.  C;  Sadgrove  v.  Kirby,  6  T.  Rep. 
483,  affirmed  in  the  Exchequer  Chamber,  1  Bos.  &  Pul.  13. 

In  replevin  an  avowry  was  made  by  defendant  in  respect  of  a  right 
of  common  claimed  by  the  corporation  of  Alnwick,  under  a  grant 
from  the  De  Vesci.  The  plaintiff  pleaded  that  the  corporation  had,  from 
time  immemorial,  been  accustomed  to  appoint  a  reasonable  number  ol 
herds  for,  among  other  things,  superintending  the  common  and  be.isi- 
upon  it,  and  also  to  appoint,  for  the  pains  of  each  herd,  a  reasonable  and 
proper  number  of  stints  of  each  such  herd  to  be  depastured  on  the  locus 
in  quo.  Issue  being  taken  on  this  plea,  and  a  verdict  found  for  the  de- 
fendant, it  was  held  sufficient  after  verdict.  Qu.  If  good  .on  special 
demurrer? 

Elliott  v.  Hardy,  3  Bing.  61J| 

2.  Against  the  other  Commoners ;  and  herein  of  Admeasurement. 

The  writ  of  admeasurement  lies  by  (e)one  commoner  against  (g) ano- 
ther; but,  if  the  tenant  surcharges  the  common,  the  lord  shall  (A)  not. 
have  a  writ  of  admeasurement  against  the  tenant. 

F.  N.  B.  125,  B.  D     (e)  Per  2  Inst.  86,  it  lies  only  for  and  against  such  as  have 

Z  2 
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common  appendant ;  but  Q.  et  vide  F.  N.  B.  125  ;  Roll.  Rep.  365.  (g)  Yet  upon  this 
suit  all  the  (-"inmoners  shall  be  admeasured.  F.  N.  B.  125.  (h)  [Vide  F  tzh.  tit.  jid- 
measurement,  pi.  12,  10. j 

So.  if  the  lord  surcharge  the  common  or  approve  without  leaving  suf- 
ficient,  the  tenant  shall  not  have  a  writ  of  admeasurement  against  him, 
but  an  assize. 

F.  N.  B.  125,  D;  126,  D. 

No  writ  of  admeasurement  lies  against  a  commoner  sans  number, 

nor  shall  his  (a)  common  be  admeasured. 

F.  N.  B.  125,  D.  Vide  Ld.  Raym.  1187,  contr.  (a)  But  the  lord  may  distrain  his 
cattle.  Naund.  345. 

One  commoner  (6)  cannot  distrain  the  cattle  of  another;  for  the  right 
of  commonage,  which  every  commoner  has,  runs  through  the  whole  land. 

22  Ass.  pi.  05;  Style,  428;  Yelv.  104;  2  L'ltw.  1240;  [4  Burr.  2426  ;  1  Bl.  Rep. 
673,  S.  C.  And  after  admeasurement,  a  commoner  may  distrain  the  supernumerary 
cattle  of  a  fellow-commoner.  3  Wils.  287.  If  A  being  possessed  of  land  in  a  common 
field,  and  having  a  right  of  common  over  the  whole  field,  and  several  other  persons 
having  a  like  right  of  common,  enter  into  an  agreement  not  to  exercise  their  respective 
rights  tor  a  certain  term  of  years,  and  each  party  covenants  to  that  effect;  if,  during  that 
term,  the  cattle  of  one  of  the  persons,  party  to  such  agreement,  come  upon  the  land  of  A, 
A  may  distrain  them  ;  for  this  agreement  is  an  extinguishment  of  the  common  pro  tern- 
port  ;  and  therefore,  with  regard  to  A,  the  commoner  is  a  stranger.  Whiteman  v.  King, 
2  H.  Bl.  4.]  (J>)  But,  if  a  man  has  common  for  ten  beasts,  and  he  puts  in  more,  the 
surplusage  beyond  the  ten  may  be  taken  damage-feasant.  46  E.  3,  12  b  ;  2  Lutw.  1241  ; 
[Freem.  273,  S.  C;  9  Co.  112.]  ||  But  it  has  been  determined  that  one  commoner 
cannot  distrain  the  cattle  of  another  commoner  in  this  case.  Hall  v.  Harding,  4  Burr. 
2426;  1  Bl.  Rep.  673,  S.  C.||  [His  relief  is  either  by  writ  of  admeasurement,  or  by 
action  on  the  case.  F.  N.  B.  125.] 

3.  Jlgainst  Strangers. 

A  commoner  may  justify  the  taking  of  the  cattle  of  a  stranger  damage- 
feasant  upon  the  common,  in  his  own  name,  for  the  interest  which  he 
has  in  the  common. 

15  H.  7,  13;  14  H.  7,  3;  9  Co.  112  b;  Bridg.  10;  Roll.  Abr.  320,405;  Yelv.  130; 
Godb.  185  ;  Jenk.  144.  But  can  have  no  action  unless  laid  per  quod  his  common  was 
impaired.  Keilw.  47. 

But  in  his  avowry  he  must  allege  a  particular  damage ;  as,  that  he 
could  not  have  common  in  tarn  amplo  modo  quo  debuit  et  consuevii, 
for  without  a  particular  damage,  (c)  he  can  no  more  distrain  the  beasts 
of  a  stranger,  than  bring  an  action  upon  the  case. 

3  Lev.  104.  Woolton  and  Salter,  adjudged.  ||  Jackson  v.  Laverack,  Vin.  Abr.  tit. 
Common,  (H.  a.)  pi.  43,  S.  P.  (c)  But  Rolle,  C.  J.,  was  of  a  contrary  opinion,  because 
(by  him)  a  commoner  hath  an  interest  that  authorizes  him  to  distrain.  Bronge  v.  More, 
Style.  428.  j| 

|  To  an  action  on  the  case  for  injuring  the  plaintiff's  right  of  common, 
the  defendant  pleaded  that  he  dug  turves  under  a  license  from  the  lord. 
The  court  were  of  opinion  that  the  defendant  should  have  averred  that 
there  was  sufficient  common  left  for  the  plaintiff,  and  that  it  was  not. 
incumbent  on  the  plaintiff  to  reply  it,  as  it  was  already  alleged  in  the 
declarati  in. 

nhow  v.  Ilsley,  Willes's  Rep.  619.  || 

If  in  an  action  on  the  case  brought  by  a  commoner  against  a  stranger, 
for  putting  his  cattle  in  the  common,  per  quod  communiam  in  tarn 
ampin  modo  habere  non potuit,  the  defendant  pleads  a  license  from  the 
lord  to  put  his  cattle  there,  but  doth  not  aver  there  is  sufficient  common 
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.eft  for  the  commoners ;  this  is  not  a  good  plea ;  for  though  it  may  b  e 
objected,  the  plaintiff  may  have  replied  specially,  and  shown  there  was 
not  enough,  yet  this  being  the  very  gist  of  the  action,  the  defendant 
should  have  pleaded  it. 

2  Mod.  6;  Smith  and  Feverel,  adjudged;  ^Willes,  619.  £j 

[To  an  action  on  the  case  by  a  commoner  for  digging,  &c.,  where,  &x., 
the  defendant  pleaded  that  he  was  lord  of  the  soil,  and  that  he  had 
digged  for  coals,  doing  as  little  damage  as  possible  to  the  herbage,  and 
averred,  that  he  had  left  a  sufficiency  of  common;  the  plaintiff  demur- 
red, and  showed  for  cause,  that  the  plea  amounted  to  the  general  issue, 
and  so  thought  the  court. 
Goe  v.  Cother,  1  Sid.  136. 

Trespass  by  the  lord  of  a  manor  for  destroying  his  peat,  and  filling 
up  the  holes  out  of  which  it  was  digged  :  the  defendant  justifies  under 
a  right  of  common  over  the  waste  appendant,  &c.,and  that  the  plaintiff 
had  digged  this  peat  in  some  parts  of  the  common,  and  laid  it  up  in 
others,  whereby  the  defendant  was  hindered  from  enjoying  his  common. 
in  tarn  umplo  modo,  &c,  the  plaintiff  replies,  de  injuria  sua  propria 
absque  tali  causa :  the  plaintiff  cannot,  upon  this  issue,  give  evidence 
that  there  was  a  sufficiency  of  common  left. 

D'Ayrollesv.  Howard,  3  Burr.  1385.] 

|j  For  every  feeding  by  the  cattle  of  a  stranger,  ;t  has  been  said,  the 
commoner  shall  not  have  an  action  on  the  case,  but  the  feeding  ought  to 
be  such  per  quod  the  commoner  common  of  pasture  for  his  cattle  habere 
nonpotuit;  so  that  if  the  trespass  be  so  small  that  he  has  not  any  loss, 
but  sufficient  in  ample  manner  remains  for  him,  no  action  lies  for  it. 
But  this,  which  is  the  opinion  of  Lord  Coke,  not  any  part  of  the  judg- 
ment of  the  court,  can  only  hold  in  cases  of  mere  escapes  of  cattle  into 
the  common,  without  the  knowledge  of  the  owner,  and  driven  off  as 
soon  as  he  has  notice  :  but,  if  they  are  turned  into  the  common,  or  per- 
mitted to  depasture  it,  whether  they  belong  to  a  stranger,  or  are  the 
supernumerary  cattle  of  a  commoner,  the  commoner  may  have  this 
action,  in  which  it  does  not  seem  to  be  necessary  for  him  to  prove  that 
he  has  sustained  any  specific  injur}/.  For  these  acts  are  an  infringe- 
ment of  his  right;  and  if  overlooked  would  be  evidence  of  a  using  and 
exercising  of  the  right  by  the  defendant. 

Mary's  case,  9  Co.  113.  SCont.  Pintard  v.  Wadsworth,  2  East,  15i;s/  Atkinson 
v.  Teasdale,  2  Bl.  Rep.  817  ;  3  Wils.  278,  S.  C. ;  Wells  v.  Watling,  2  Bl.  Rep.  1233 : 
Hobson  v.  Todd,  4  T.  Rep.  73. 

So,  it  has  been  holden,  that  a  commoner  may  maintain  an  action  on 
the  case  for  an  injury  done  to  the  common  by  taking  away  from  thence 
the  man  ore  which  was  dropt  on  it  by  the  cattle,  though  his  proportion 
of  the  damage  was  found  only  to  the  amount  of  a  farthing;  at  least  the 
smallness  of  the  damage  was  no  ground  for  a  nonsuit. 

Pinder  v.  Wadsworth,  2  East,  151. 

And  in  these  actions  against  a  stranger  or  a  fellow-commoner,  the 
plaintiff  may  declare  genera/hy  for  the  disturbance. 

See  cases  supra. 

But  if  the  lord,  or  a  person  putting  in  cattle  with  the  lord's  license,  be 
the  defendant,  there  a  specific  injury  must  have  been  sustained;  and  the 
plaintiff  must  allege  in  his  declaration,  and  prove  a  particular  surcharge. 

*Mod.  7;  Lutw.  107. 
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But,  if  the  party  claiming  under  a  license  exceed  it,  he  is  then  to  be 
considered  as  ;i  wrong-doer,  and  the  plaintiff  may  declare  against  him 
generally. 

Greenhow  v.  Ilsley,  Willes's  Rep.  619. 

In  an  action  for  disturbance  of  plaintiff's  common,  the  declaration 
stated  that  he  was  possessed  of  a  messuage  and  land,  with  the  appurte- 
nants, and  by  reason  thereof  ought  to  have  common  of  pasture;  it  was 
held  that  the  allegation  was  divisible,  and  that  proof  that  the  plaintiff 
was  possessed  of  land  only,  and  of  a  right  of  common  in  respect  of  it, 
was  sufficient. 

Ricketts  v.  Salwey,  2  Barn.  &  Aid.  360;  and  see  Manifold  v.  Pennington,  4  Barn.  & 
C.  161. 

An  averment  in  a  declaration  that  plaintiff  was  entitled  to  common 
of  pasture  for  all  his  cattle  levant  and  couchant  upon  his  land,  is  well 
supported  by  evidence  that  plaintiff  was  a  joint-owner  with  defendant 
and  others  of  a  common  field,  upon  which,  after  the  corn  was  reaped 
•and  the  field  cleared,  the  custom  was  for  the  different  owners  to  turn 
out  in  common  their  cattle,  the  number  being  in  proportion  to  the  extent 
of  their  respective  lands  within  the  common  field,  although  such  cattle, 
in  fact,  wore  not  maintained  on  the  lands  during  winter,  and  although 
the  custom  proved  was  to  turn  out  in  proportion  to  the  extent,  and  not 
to  the  produce  of  the  land  in  respect  of  which  the  right  was  claimed. 
It  was  held  also  that  it  was  not  necessary  to  state  the  right  to  be  with 
exception  of  the  plaintiff's  own  land. 

Oheeseman  v.  Hardman,  1  Barn.  &  Aid.  706. || 

(D)  Of  Approvement  and  Enclosure. 

By  the  order  of  the  common  law,  there  could  be  (a)  no  approvement, 
because  the  common  issued  out  of  the  whole  waste. 

2  Inst.  85.  («)  But  by  the  common  law,  the  lord  might  improve  against  any  that 
had  common  appendant,  but  not  against  a  commoner  by  grant.  2  Inst.  474.  ||At  com- 
mon law,  saith  Mr.  J.  Lawrence,  the  lord  might  perhaps  enclose  against  common  ap- 
pendant, which  was  not  an  express  grant,  but  was  exercised  where  the  lord  granted 
arable  land  to  be  holden  of  himself:  but  it  does  not  follow  that  he  could  approve  against 
Ins  own  grant.  1  Taunt.  447.  Buller,  J.,  was  of  opinion  the  lord  might  at  common  law 
approve  against  common  by  grant.     3  T.  Rep.  448,  sed  qu.\\ 

But  now,  by  the  statute  of  Merton,  (a)  20  H.  3,  c.  4:  "Because 
many  great  men  of  England  who  have  enfeoffed  (b)  knights  and  their 
freeholders  of  small  tenements  in  their  great  manors,  have  complained 
that  they  cannot  make  their  profit  of  the  residue  of  their  manors,  as  ol 
wastes,  woods,  and  pastures,  whereas  the  said  feoffees  have  sufficient 
pasture,  as  much  as  belongeth  to  their  tenements ;  it  is  provided  and 
granted,  that  whenever  such  feoffees  do  bring  an  assize  (c)  of  novel  dis- 
seisin for  their  common  (d)  of  pasture,  and  it  is  acknowledged  before  the 
justices  that  they  have  as  much  pasture  as  sufficeth  to  their  tenements, 
and  that  they  have  free  egress  and  regress  from  their  tenements  unto  their 
pasture,  then  let  them  be  contented  therewith,  and  let  those  of  whom 
they  have  eomplained  go  quit,  for  that  they  have  made  their  profit  of 
their  lands,  wastes,  woods,  and  pastures.  But,  if  .they  allege  they  have 
not  sufficient  pasture  (e)  belonging  to  their  tenements,  or  sufficient  in- 
gress or  egn  is  much  as  belongeth  to  their  tenements,  then  let  tin 
truth  lie  inquired  by  the  assize;  and  if  it  be  found  by  the  assize  that  the 
'"-anie  deforceors  have  in  any  thing  disturbed  them  of  their  ingress  or 
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egress,  01  tuat  they  have  not  sufficient  pasture,  as  before  is  said,  then 
let  them  recover  their  seisin  by  view  of  the  inquest :  so  that  by  their 
discretion  (g)  and  oath  the  plaintiffs  shall  have  sufficient  pasture,  and 
sufficient  ingress  and  egress  in  manner  aforesaid  ;  and  let  the  disseisors 
be  amerced,  and  yield  damages,  as  they  were  wont  before  this  provision. 
But,  if  it  be  certified  by  the  assize  that  the  plaintiffs  have  sufficient  (h) 
pasture  and  sufficient  ingress  and  egress  as  before  is  said,  then  let  the 
others  make  (i)  their  profit  (k)  of  the  residue,  (/)  and  go  quit  of  that 
assize. 

(a)  Which  see  explained,  2  Inst.  85,  86;  Vaugh.  257.  (b)  So  that  it  extends  only 
to  enable  the  lord  to  approve  against  his  tenants,  2  Inst.  85.  (e)  So  it  may  be  tried  in 
an  action  of  trespass.*  2  Inst.  88;  Godb.  117.  Or  if  the  lord  enclose  any  part,  and 
»eave  not  sufficient  common  in  the  residue,  the  commoner  may  break  down  the  whole 
enclosure.  2  Inst.. 88.  (d)  It  extends  not  to  common  of  piscary,  turbary,  estovers,  &c. 
2  Inst.  37  ;  ||  Grant  v.  Gunner,  1  Taunt.  435.  But  where  there  is  common  of  pasture 
and  common  of  turbary,  or  a  right  to  dig  sand,  &c,  in  the  same  waste,  the  common  of 
turbary,  or  right  to  dig  sand,  &c,  will  not  prevent  the  lord  from  enclosing-  against  the 
common  of  pasture,  for  they  are  distinct  rights.  Fawcett  v.  Strickland,  Willes's  Rep. 
57;  Com.  Rep.  577,  S.  C;  Shakespear  v.  Peppin,  6  T.  Rep.  741.  But  if  the  enclo- 
sure operates  as  an  injury  to  these  rights  of  turbary,  &c,  the  commoner  may  have  as 
action  on  the  case  for  it.  lb.  ibid.||  (c)  So  that  it  extends  not  to  common  in  gross. 
2  Inst.  86.  (g)  So  that  if  found  they  have  not  sufficient,  the  inquest  shall  find  what  is 
sufficient,  that  the  lord  may  approve  the  residue.  2  Inst.  88.  (h)  And  though,  after  it 
should  prove  insufficient,  the  improvement  continues.  2  Inst.  87,  88.  (/)  By  enclosure. 
2  Inst.  ST  And  not  by  digging  for  coals,  &c.  Sid.  106.  And  if  the  lord  mak 
feoffment  of  part,  his  feoffee  may  enclose,  for  the  feoffment  in  its  nature  was  an  improve- 
ment. 2  Inst.  87.  ||  The  owner  of  the  soil,  though  not  lord,  may  improve.  Glover  v. 
Lane,  3  T.  Rep.  445. ||  (/.-)  And  thereby  it  is  discharged  of  the  common ;  and  if  the  tenant 
purchase  it,  his  common  is  not  extinguished.  2  Inst.  87.  (/)  But  the  lord  cannot  ap- 
prove the  whole,  leaving  them  sufficient  in  other  lands.     2  Co.  25,  b. 

*  This  must  mean  trespass  on  the  case. 

By  the  statute  of  West.  2,  cap.  46,  the  statute  of  Merton  shall  bind 
(m)  neighbours,  and  such  as  claim  common  of  pasture  appurtenant  to  their 
tenements,  but  not  such  as-  claim  common  by  special  grant  or  feoffment 
for  a  certain  number,  or  otherwise. 

(7tt)Though  the  person  dwells  in  another  town,  if  the  towns  and  commons  adjoin. 
2  Inst.  IT  I.  And  if  the  lord  hath  common  in  the  tenant's  ground,  the  tenant  may  im- 
prove within  this  act.  2  Inst.  174.  Seems  as  if  the  common  of  the  lord  was  reserved 
upon  th»j  first  feoffment.     2  Inst.  475. 

By  occasion  of  (a)  wind-mill,  sheep-cote,  dairy,  enlarging  of  a  court  {b) 
necessary,  or  (c)  curtilage,  (d)  none  shall  be  grieved  by  assize  of  novel 
disseisin  for  common  of  pasture. 

(a)  These  are  but  for  example;  for  the  lord  may  erect  a  house  for  the  habitation  of  a 
beast-keeper.  2  Inst.  476 ;  Lev.  62.  (b)  It  must  be  shown  that  it  was  done  for  his 
necessary  resiance.  Nevil  and  Hamerton,  Lev.  62,  adjudged;  Sid.  79,  adjudged; 
Keb.  283,  314.  (c)  Whether  necessary  it  should  be  an  ancient  one.  Lev.  62,  dubitatur ; 
Sid.  79,  dubilatur.  And  vide  Keb.  283,314.  (d)  Though  there  is  not  sufficient  common 
left.   2  Inst.  476;  Lev.  62. 

And  where  any  (e)  having  right  to  approve,  levies  dike  or  hedge, 
and  (g)  it  is  thrown  down  (A)  in  the  night  or  other  season,  &c,  and  it 
cannot  be  known  (i)  by  verdict  of  assize  or  jury  by  whom,  and  the  men 
of  the  town  near  (k)  will  not  indict  such  as  are  guilty  of  the  fact,  the 
towns  near  adjoining  (/)  shall  be  distrained  to  levy  the  hedge  or  dike  at 
their  own  costs,  and  to  yield  damages,  (m) 

(e)  It  is  not  necessary  to  set  forth  what  estate  the  party  has  ;  for  he  that  hath  the  he? 
bageonly  may  enclose.  Carth.  114,  and  vide  241.  (g)  The  cutting  down  of  timber  is 
not  within  the  act.   Raym.  487.     (h)  If  the  prosternation  in  the  day  or  night  was  before 

Vol.  II.— 35. 
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the  face  of  the  owners,  or  so  public  that  the  offenders  might  be  known,  it  is  not  within 
the  act.  Lev.  108.  A  traverse  taken  accordingly.  (/)  For  the  inquisition,  and  other 
proceedings  on  this  act,  vide  Cro.  Car.  280,  440,580;  Jones,  307;  Sid.  107,212; 
Mod.  t:(i;  Carth.  241;  10  Mod.  157;  Ld.  Raym.  616.  (A-)  No  time  being  appointed, 
it  shall  be  intended  within  a  year  and  a  day.  2  Inst.  476;  Roll.  Rep.  365 ;  Per  Cro. 
Car.  110,  a  convenient  time.  (/)  The  lord  shall  bring  his  action  upon  this  statute 
against  the  towns  bordering  round  about  the  town  where  the  fact  was  done,  and  judg- 
inent  shall  be  given,  that  they  shall,  at  thtir  proper  costs,  make  the  ditch,  &c.  2  Inst. 
177  ;  Roll.  Rep.  365.  [(/»)  By  stat.  6  Ceo.  1,  c.  16,  the  remedy  provided  by  this  act 
is  extended  to  the  owners  of  trees,  &c,  cut  down,  spoiled,  &c,  either  by  day  or  by 
night.] 

By  the  3  E.  6,  cap.  3,  the  statutes  of  Merton  and  West,  are  confirmed 
and  treble  damages  given  to  the  commoners  that  recover  in  such  assize 
against  the  lord. 

It  hath  been  ruled  in  (a)  Chancery,  that  a  common  which  hath  been 

enclosed  for  thirty  years  shall  not  afterwards  be  thrown  open. 

Silway  v.  Compton,  Vern.  32.  (a)  Where  upon  suggestion  that  an  enclosure  is  an 
improvement  within  the  statute  of  Merton,  Chancery  will  continue  an  injunction  till  it 
be  determined  at  law.  ||  Weeks  v.  Staker,  2  Vern.  301 ;  Arthington  v.  Fawkes,Ib.  356. 
Contr.  Constable  v.  Davenport,  Ch.  Rep.  259.  Such  a  bill  will  lie  upon  the  principle 
of  avoiding  multiplicity  of  suits,  and  should  pray  the  establishment  of  the  right.  In 
these  cases,  referred  to  in  Vernon,  said  Lord  Eldon,  the  court  would  have  done  a  very 
strong  thing  in  restraining  even  common  of  pasture  till  the  trial,  unless  upon  strong, 
probable,  and  pregnant  evidence,  that  the  commoner  would  not  suffer  in  the  meantime, 
and  that  the  event  would  in  all  probability  be,  that  there  was  sufficient  common  of  pas- 
ture left.  Hanson  v.  Gardiner,  7  Ves.  305.  ||  Where  it  will  decree  an  enclosure  pursuant 
to  an  agreement,  though  opposed  by  two  or  three  wilful  tenants.  Therveton  v.  Collier, 
Ch.  Ca.  48;  Rothwell  v.  Widdrington,  1  Vern.  456.  Where  an  agreement  to  stint  a 
common.    Delabeere  v.  Beddingfield,  2  Vern.  103,  sedcontz.  Bruges  v.  Curwin,  lb.  575. 

||  If  the  common  has  been  enclosed  twenty  years,  the  commoner  can- 
not make  an  entry,  but  must  bring  an  assize  of  common. 

Creach  v.  Wilmot,  Derby  Summ.  Assiz.  1752,  cited  by  Lawrence,  J.,  in  Hawke  v. 
Bacon,  2  Taunt.  160.  || 

[By  stat.  29  Geo.  2,  c.  36.  Owners  of  common,  with  the  consent 
of  the  majority  in  number  and  value  of  the  commoners;  majority  of  the 
commoners,  with  the  consent  of  the  owners ;  any  persons,  with  the 
consent  and  grant  of  the  owners  and  majority  of  commoners,  may 
enclose  and  hold  in  severalty,  for  the  growth  and  preservation  of  timber 
and  underwood,  any  part  of  the  commons,  for  such  time,  in  such 
manner,  and  upon  such  conditions  as  shall  be  agreed  by  them  respect- 
ively; such  agreement  to  be  in  writing,  and  signed  by  the  parties,  and 
enrolled  by  the  clerk  of  the  peace  within  three  months  after  the  execu- 
tion of  it;  and  to  be  binding  upon  all  persons  whomsoever,  if  not 
appealed  against  to  the  justices  at  sessions  within  six  months  after  its 
enrolment. 

If  wood  is  destroyed,  the  offender  may  be  punished  according  to 
1  &  6  Geo.  1 ;  but  if  not  convicted  within  six  months,  satisfaction  shall 
be  made  by  the  adjoining  parishes,  as  for  dikes  and  hedges  overthrown 
by  the  statute  Westm.  2.  Persons  cutting,  &c,  wood  upon  commonable 
grounds  shall  be  punished  in  like  manner. 

By  stat.  31  Geo.  2,  c.  41,  it  is  provided,  That  if  any  recompense  be 
agreed  to  be  given  for  such  enclosure,  it  shall  be  made  to  the  persons 
interested  in  the  right  of  common,  in  proportion  to  their  respective 
interests ;  and  not  to  the  overseers  of  the  poor,  as  was  directed  by  §  2, 
of  the  preceding  act :  and  the  powers  given  to  owners  by  that  act  may 
be  exercised  by  tenants  for  life,  or  years,  during  their  respective  interests, 
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with  a  proviso  that  nothing  done  hy  them  shall  have  effect  after  the 
determination  of  their  estates. 

By  stat.  13  G.  3,  c.  81,  it  is  <macted,  That  all  tillage  or  arable  lands, 
lying  in  common  fields,  shall  be  fenced,  cultivated,  and  improved  in 
such  manner,  and  kept  and  continued  in  such  course  of  husbandry,  and 
cultivated  under  such  rules,  as  three-fourths  in  number  and  value  of  the 
occupiers,  with  the  consent  of  the  owners  and  rector,  impropriator  or 
tithe  owner,  or  their  lessee,  shall  by  writing  under  their  hands  direct 
and  appoint ;  which  rules  shall  not  be  binding  for  any  longer  term  than 
six  years,  or  two  rounds,  according  to  the  ancient  and  established  course 
of  the  parish.  They  may  too  postpone  the  opening  of  such  common 
field  lands  for  such  reasonable  time  as  they  shall  agree  upon,  and  settle 
how  long  they  shall  continue  open,  and  what  number  of  cattle  each 
commoner  shall  turn  on.  Cottagers  however  or  commoners  without 
land,  are  not  to  be  excluded  from  their  usual  right  of  common,  unless 
they  have  agreed  in  writing  upon  some  composition  for  it  by  an  annual 
payment.  But,  if  the  commoners  agree  not  to  depasture  the  lands  in 
common  at  the  usual  times,  and  allot  what  shall  be  deemed  by  a  majority 
of  such  cottagers,  as  shall  not  have  agreed  to  compound  for  their  rigLt 
of  common,  an  equivalent  common  to  be  enjoyed  exclusively  by  them, 
such  cottagers  shall  use  their  right  of  common  only  over  those  parts 
of  the  common  field  lands  which  shall  be  so  allotted  them.  Persons 
having  a  separate  sheep-walk,  or  pasture  for  cattle,  are  not  to  be  de- 
prived of  their  right  without  their  consent. — Lords  of  manors,  with 
consent  of  three-fourths  of  the  commoners,  may  lease  out  one-twelfth 
part  of  any  common  or  waste  within  such  manor,  the  rent  to  be  applied 
in  draining,  fencing,  or  otherwise  improving  the  residue  ;  and  two-thirds 
of  the  commoners,  with  consent  of  the  lords  of  the  manors,  may  appoint 
the  time  when  common  pastures  shall  be  broken  and  depastured,  and 
when  the  same  shall  be  shut  and  unstocked  :  reserving  however  a  por- 
tion for  such  as  may  dissent. 

If  the  majority  of  commoners  agree  upon  a  by-law  for  stopping  a 
trench,  being  a  nuisance  to  the  common,  it  shall  bind  all  the  commoners, 
though  there  be  no  custom  to  support  it. 

Mo^r,  579.] 

j|  See  the  statute  of  41  G.  3,  c.  109,  which,  in  order  to  diminish  in  some 
degree  the  expense  attending  enclosure  acts,  consolidates  certain  provi- 
sions usually  inserted  in  such  acts,  and  facilitates  the  mode  of  proving 
the  several  facts  usually  required  on  the  passing  of  them. 

Where  allotments  were  made  and  awarded  to  W  L,  in  respect  of 
several  customary  estates  of  which  he  was  seised  in  fee  according  to  the 
custom  of  the  manor,  under  an  agreement  between  the  lord  of  the  manor 
and  the  commoners,  and  an  award  made  thereon,  which  were  confirmed 
by  an  enclosure  act,  and  which  agreement  contained  a  clause,  saving  to 
the  lord  all  mines  and  all  royalties  and  privileges  in  tarn  amplo  moc/o, 
as  he  had  enjoyed  thp  same  within  the  ancient  customary  tenements, 
and  the  award  contained  also  a  clause,  saving  to  the  lord  all  seignories 
and  royalties  incident  to  the  manor,  and  the  act  saved  to  him  the  seigno- 
ries, rents,  services,  courts,  &c,  as  if  the  act  had  not  been  made,  and  also 
contained  a  clause,  that  nothing  should  alter  or  annul  any  settlements, 
&c,  affecting  the  lands  to  be  enclosed,  but  that  the  several  allotments 
should  be  held  by  the  several  persons  to  whom  allotted,  to  the  same  uses 
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and  for  the  same  estates,  and  subject  to  such  limitations  as  the  lands  in 
respect  of  which  they  were  allotted  were  limited  to;  it  was  held,  that 
the  allotments  so  made  were  freehold,  and  not  customary  estates;  and 
therefore  were  not  within  the  custom  of  the  manor,  that  customary 
estates  are  not  devisable  by  will. 

Doe  dein.  Lowes  v.  Davison,  2  Maule  &  S.  175. 

A  lord  of  a  manor  is  entitled,  under  an  enclosure  act,  to  an  allotmem 
in  respect  of  his  demesnes  of  the  manor,  over  and  above  the  allotment 
awarded  to  him  by  the  act  in  respect  of  his  rights  as  lord  of  the  manor. 

Arandell  v.  Falmouth,  2  Maule  &  S.  440. 

Where  commissioners  by  an  enclosure  act,  were  empowered  to  make 
roads,  and  to  defray  the  expense  by  a  rate  on  the  several  proprietors, 
and  they  executed  their  award  as  to  the  allotments  before  the  roads 
were  completed,  or  sufficient  funds  were  raised  for  that  purpose  ;  it  was 
held,  that  they  might  afterwards  make  a  rate  to  defray  the  expense  of 
completing  the  roads. 

Haofgerston  v.  Dujnnore,  1  Barn.  &  A.  82. 

By  the  general  enclosure  act,  the  legal  title  to  an  allotment  is  not  ac- 
quired until  the  execution  and  proclamation  of  the  commissioners'1 
award.  And  where  a  local  act  directed  that,  the  commissioners,  by  no- 
tice, might  cause  all  rights  of  common  to  be  extinguished,  and  might 
then  allot  the  waste  land  amongst  the  proprietors,  and  that  the  owners 
might  fence  their  allotments  after  they  had  been  marked,  staked  out, 
and  confirmed,  and  before  the  signing  of  the  award,  and  might  also, 
within  three  months  before  the  execution  of  the  award,  sell  and  convey 
their  interest  in  the  allotments,  the  commissioners  being  thereby  author- 
ized to  allot  to  the  purchasers,  and  the  latter,  after  execution  of  the 
award,  to  hold  the  allotted  lands  in  such  manner  as  the  vendor  would 
have  done  if  there  had  been  no  sale,  provided  that  where  the  allotments 
were  copyhold  the  deed  should  be  enrolled  on  the  court  rolls  of  the  ma- 
nor, and  that  the  purchaser  should  be  admitted  tenant  thereto  at  the 
same  time  as  the  other  allottees  of  copyhold  lands,  viz.  after  the  execu- 
tion, of  the  award;  it  was  held,  that  this  authority  to  enclose  and  to  enjoy 
in  severalty,  and  the  power  to  sell  and  convey,  might  well  (considering 
the  language  in  which  that  power  was  given)  be  enjoyed  and  exercised 
without  the  legal  seisin  of  the  land,  and  that  therefore,  these  provisoes 
not  sufficiently  countervailing  those  of  the  general  enclosure  act,  the  legal 
freehold  did  not  pass  to  the  allottee  till  after  the  execution  and  procla- 
mation of  the  award. 

Farrer  v.  Billing,  2  Barn.  &  A.  171. 

Where  the  plaintiff,  being  possessed  of  a  house  and  land  in  E,  had, 
for  sixty  years  exercised  rights  of  common  in  W,but  it  appeared  that  this 
was  done  near  the  boundary  of  the  adjacent  commons  of  E  and  \V,  and 
the  parties  exercising  the  right  did  not  know  the  exact  boundary,  and' 
the  plaintiff  on  an  enclosure  of  E  common  had  obtained  an  allotment 
there  in  respect  of  his  estate;  it  was  held,  that  the  judge  was  right  in 
leaving  it  to  the  jury  to  say  whether  the  evidence  was  referable  to  an 
exercise  of  the  right  in  E,  and  a  mistake  of  the  boundary,  or  to  an  ex- 
ercise of  the  right  in  W. 

Hetherinytcn  v.  Vane,  4  Barn.  &  A.  428. 
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If  a  copyholder,  in  respect  of  his  tenement  in  A,  has  common  in  A, 
and  also  in  B,  for  all  cattle  levant  and  couchant  on  the  tenement,  he  is 
entitled,  on  enclosure  of  the  wastes  of  A  and  of  B,  to  allotments  in  each, 
in  respect  of  his  right  of  common,  and  to  the  same  extent  in  each  manor 
as  if  he  had  no  common  in  the  other. 

Barwick  v.  Matthews,  5  Taunt.  365;   1  Marsh.  50,  S.  C. 

Where  a  private  enclosure  act  does  not  vary  the  terms  of  the  eleventh 
section  of  the  general  enclosure  act,  (41  G.  3,  c.  109,)  as  to  setting  out 
and  stopping  up  roads,  if  the  commissioners,  in  their  award,  do  not  no- 
tice a  road  running  over  the  enclosed  lands,  it  is,  by  operation  of  the 
eleventh  section,  extinguished ;  and  the  proprietor  of  the  allotment  over 
which  it  runs  may  stop  it  up. 
White  v.  Reeves,  2  Moo.  23. 

As  to  allotments  in  lieu  of  tithes,  see  Cooper  v.  Walker,  4  Barn.  & 
C.  3G. 

The  Court  of  Common  Pleas,  though  empowered,  will  not  consolidate 
feigned  issues,  brought  under  an  enclosure  act,  where  the  questions  are 
different. 

Cranmer  v.  Pennington,  5  Taunt.  167. 

Where  an  enclosure  act  empowered  the  commissioners  to  declare  in 
what  township  the  several  allotments  should  be  assessed  to  rates  and 
taxes,  and  they  awarded  that  certain  allotments,  before  within  the  dis- 
trict of  H,  were  within  the  township  of  C  ;  it  was  held,  that  such  allot- 
ments did  not  thereby  become  rateable  in  C. 
Fenton  v.  Boyle,  1  Taunt.  320. 

Where  a  local  enclosure  act  gave  to  the  party  aggrieved  a  right  of 
appeal  for  any  thing  done  in  pursuance  of  the  act  or  of  the  general  en- 
closure act,  on  giving  to  the  commissioners,  and  to  the  parties  concerned, 
ten  days'  notice  in  writing,  and  a  notice  of  appeal  against  an  order  as- 
certaining the  boundary  of  two  townships,  was  given  to  the  commis- 
sioners, but  not  to  the  lady  of  the  manor,  who  was  a  party  materially 
concerned ;  it  was  held,  that  the  notice  was  insufficient. 

The  King  v.  Justices  of  Lancashire,  1  Barn.  &  A.  630. 

A  custom  for  the  lord  to  enclose  the  common,  without  limit  or  restraint, 
being  inconsistent  with  the  rights  of  the  commoners,  is  bad  in  law  ;  but 
a  custom  to  enclose  (even  as  against  common  of  turbary)  parcels  of  the 
waste,  leaving  a  sufficiency  of  common,  is  good ;  and  it  lays  on  the  lord 
or  his  grantee  to  show  that  a  sufficiency  of  common  is  left. 

Arlett  v.  Ellis,  7  Bam.  &  C.  346. || 

(E)  Of  Apportionment  and  Extinguishment. 

Common  appendant,  because  it  is  of  common  right,  shall  be  appor- 
tioned by  the  commoner's  purchase  of  part  of  the  land  in  which  he  hath 
such  common ;  but  common  appurtenant  shall  be  extinct  by  the  com- 
moner's purchase  of  part  of  the  land  in  which,  &c. ;  both  common 
appendant  and  appurtenant  shall  be  apportioned  by  alienation  of  part 
of  the  land  to  which  the  common  is  appendant  or  appurtenant. 

Co.  Lit.  122 ;  Hoh.  235  ;  8  Co.  78 ;  Owen,  122  ;  4  Co.  37. 

A  release  of  common  in  one  acre,  is  an  extinguishment  of  the  whole 
common. 

For  this,  and  where  the  unity  of  possession  of  the  whole  land  makes  an  extinguish- 
ment, vide  4  Co.  37;  8  Co.  136  ;  Show.  350;   1  Mod.  S65  ;  Carth.  342. 

2  A 
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A  copyholder  had  common  in  his  lord's  waste ;  the  lord  grants  and 
confirms  the  copyhold  land  and  messuage  to  him  and  his  heir  cum  per- 
linentiis:  it  was  resolved  the  common  was  extinct,  for  it  was  annexed 
to  his  customary  estate  by  the  custom  ;  which  estate  being  determined, 
the  common  is  also  gone,  and  cannot  continue  without  words  to  that 
intent ;  and  cum  pertinentiis  will  not  do;  for  the  common  was  no  ap- 
purtenant to  the  freehold  estate  granted  by  the  lord. 

Hob.  190;  Cro.  Jac.  253;  Yelv.  189;  Noy,  136;  2  Roll.  Abr.  61;    2  Brownl.  210; 

Moor,  667;  Cro.  Eliz.  794. 

But,  if  A,  as  appurtenant  to  a  certain  messuage  and  twenty  acres  of 
land ,  bath  common  in  the  lands  of  B,  and  after  B  enfeoffs  A  of  the  said 
lands  in  which,  &c,  per  quod  the  common  is  extinguished;  and  after  A 
leases  to  B  the  said  messuage  and  twenty  acres  of  land,  with  all  com- 
mons, profits,  and  commodities  thereto  appertaining,  vel  occupat.  vel 
usitai.  cum  prxd.  messuagio,  this  is  a  good  grant  of  a  new  common 
for  the  time ;  for  though  it  were  not  common  in  the  hands  of  the  lessor, 
yet  it  is  quasi  common  used  therewith,  and  although  (a)  it  be  not  the 
same  common  as  was  used  before,  yet  it  is  the  like  common;  but  yet 
because  it  was  not  there  averred  that  this  common  was  therewith  used 
at  the  time  of  the  lease,  it  was  adjudged  against  the  defendant  who 
claimed  the  common. 

Cro.  Eliz.  570,  Bradshaw  and  Eyre ;  4  Mod.  364,  S.  C.  cited,  (a)  So,  if  a  copyhold 
messuage  escheats,  to  which  before  common  in  the  demesnes  of  the  lord  did  belong,  and 
the  lord  by  deed  grants  it  per  nomina  messuag.  #~c.  et  communiar.  quarumcunque  dido 
ritcssuag.  spectant.,  <$t~c.  vel  cum  eodem  messuag.  usilat.  Worledge  v.  Kingswell,  Cro. 
Eliz.  794;  2  And.  168,  S.  C. 

A  copyholder  that  hath  common  of  pasture  in  the  wastes  of  the  lord 
out  of  the  manor,  hath  the  same,  as  belonging  to  his  land,  and  if  he  en- 
franchise the  copyhold  estate,  still  his  common  remains  ;  but,  where  a 
copyholder  has  common  in  the  wastes  within  the  manor,  that  belongs  to 
his  estate,  and  if  the  estate  be  enfranchised,  the  common  is  extinct. 

Salk.  170,  pi.  3;  364,  pi.  5;  Crowther  and  Oldfield,  2  Ld.  Raym.  1225,  S.  C; 
6  Mod.  19,  S.  C. 

Also  it  has  been  ruled  in  equity,  that  if  the  lord  of  the  manor  enfran- 
chises a  copyhold  with  all  commons  thereunto  belonging  or  appertaining, 
and  afterwards  buys  in  all  the  other  copyholds,  and  then  disputes  the 
right  of  common  with  the  copyholders  he  had  enfranchised,  and  recovers 
at  law ;  though  the  common  be  extinct  at  law,  yet  it  shall  subsist  in 
equity,  and  the  same  right  of  common  as  belonged  to  the  copyhold  will 
be  decreed. 

Sty  ant  v.  S  taker,  2  Vern.  250. 
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By  the  word  condition  is  usually  understood  some  quality  (a)  an- 
nexed to  a  real  estate,  by  virtue  of  which  it  may  be  (b)  defeated,  en- 
larged, or  created  upon  an  uncertain  event. 

Co.  Lit.  201 .  (a)  By  express  words,  which  is  called  a  condition  in  fact:  as,  where  a 
feoffment  is  made  of  lands,  reserving  rent  payable  Dn  a  certain  day,  upon  condition,  that 
if  it  be  not  paid  on  the  day,  the  fednor  may  re-enter,  &c.  Co.  Lit.  201.  Or  implied  by 
law,  which  is  called  a  condition  in  law;  as,  if  an  office  be  granted  to  one,  the  law  an- 
nexes, without  express  words,  a  condition,  that  the  party  shall  duly  and  faithfully  exe- 
cute it,  and  that  for  misbehaviour  the  grantor  may  discharge  him.  Co.  Lit.  233  a. 
(6)  And  note,  that  it  is  a  general  rule,  that  a  condition  which  destroys  or  defeats  the 
estate  or  grant,  is  to  be  construed  strictly.   Roll.  Abr.  438;  Co.  Lit.  220. 

Also,  qualities  annexed  to  personal  contracts  and  agreements,  are  fre- 
quently called  conditions,  and  these  must  be  interpreted  according  to 
the(c)  real  intention  of  the  parties,  and  are  usually  taken  most(^/) 
strongly  against  the  party  to  whom  they  are  meant  to  extend,  lest  by 
the  obscure  wording  of  his  own  contract,  he  should  find  means  to  evade 
and  elude  it. 

Vide  heads  of  Covenant  and  Obligations,  (c)  If  the  condition  of  an  obligation  be,  thai 
the  obligor  shall  make  all  the  linen  the  obligee  shall  wear  during  his  life,  the  obligee 
must  deliver  to  the  obligor  the  cloth  of  which  it  is  to  be  made ;  for  all  contracts  are  to  be 
interpreted  according  to  the  intent  and  subject-matter.  Lev.  93.  (d)  If  I  covenant  to  de- 
liver so  many  yards  of  cloth,  and  I  cut  it  in  pieces,  and  then  deliver  it.  Raym.  464.  If 
the  condition  of  a  bond  be  to  pay  50/.,  and  though  it  is  not  said  of  money,  yet  it  must 
be  so  intended,  and  the  obligor  cannot  tender  fifty  pounds  weight  of  stone.  Sid.  151,  &c. 
£When  conditions  impose  burdens  on  other  parties,  they  are  to  be  construed  strictly 
against  those  for  whose  benefit  they  are  introduced.     1  Sumner,  440.  g/ 

(A)  By  what  Words  created  in  a  Deed. 

(B)  By  what  Words  created  in  a  Will. 

(C)  Of  the  Manner  of  creating  the  Condition,  and  at  what  Time  it  must  be  annexed. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of  no  Condition,  but  must  be  absolute. 

(E)  To  whom  the  Condition  may  be  reserved. 

(F)  To  whom  it  shall  be  said  to  extend  to  be  bound  by  it. 

(G)  What  shall  be  said  a  Condition,  and  not  a  Covenant. 

(H)  What  shall  be  said  a  Condition,  and  not  a  Limitation,  and  how  they  differ. 

(I)  Of  Conditions  precedent  and  subsequent. 

(K)  Of  void  Conditions,  being  against  Law. 

(L)  Of  repugnant  Conditions. 

(M)  Of  impossible  Conditions. 

(N)  Of  the  Effect  of  a  void,  illegal,  or  impossible  Condition. 

(O)  Of  the  Breach  of  the  Condition :  And  herein, 

1.   What  shall  be  a  Breach  thereof. 

2    What  the  Party  must  do  to  entitle  him  to  the  Advantage  thereof:  and  herein  of 
Notice,  Request,  Tender,  and  Refusal. 

3.  What  shall  be  a  Dispensation  therewith. 

4.  How  far  he,  who  enters  for  a  Condition  broken,  is  reinstated  in  his  former  Estatt. 
(P)  Of  performing  the  Condition:  and  herein, 

1.    What  Persons  may  perform  it. 
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(A)  By  what  Words  created  in  a  Deed. 

2.  To  whom  it  may  he  performed. 

:',.  At  what  Time  it  may  be  performed. 

4.  At  what  Place  it  may  be  performed. 

5.  What  shall  be  said  a  sufficient  Performance. 

A" hat  shall  excuse  the  Non-perforniance :  and  herein, 

1.  Of  the  Act  of  God. 

2.  Of  the  Act  „f  Lair. 

3.  Of  the  Actofthe  I'arty. 

4.  Of  the  Act  of  a  Stranger. 


(A)  By  what  Words  created  in  a  Deed. 

My  Lord  Coke  says,  that  by  inserting  the  very  word  condition,  or 

sub  conditione,  conditions   are  most  properly   created ;   but  there  are 

also  (a)  other  words,  says  he,  that  will  do  as  effectually,  as  the  word  (b) 

proviso ;  but  then  it  must  not  depend  upon  another  sentence ;  also,  the 

words  must   be   those   of  the  grantor,  and  compulsory  to  enforce  the 

grantee  to  do  some  act. 

Co.  Lit.  203.  (a)  Ad  effectum,  ed  intentione,  ad  solvendum,  in  the  king's  grants 
make  a  condition,  Roll.  Abr.  4<>7  ;  10  Co.  42;  Hob.  231;  4  Leon.  70.— Where  the 
words  si  modo,  by  the  common  law,  make  a  condition,  though  it  is  otherwise  by  the 
civil  law,  as  in  a  license  from  the  archbishop  to  accept  another  living,  modo  sit  within 
ten  miles  of  the-  former.    Vide  Jones,  394;  Cro.  Car.  475  ;  Owen,  152.  (6)  2  Co.  70  b. 

It  is  said  to  have  been  adjudged  that  a  feoffment  (c)  ed  intentione 
does  not  make  a  condition ;  and  it  is  only  a  confidence  or  trust,  unless 
an  express  re-entry  be  limited. 

Roll.  Abr.  4i'7  ;  Co.  Lit.  204.  (c)  A  man  made  a  feoffment  ed  intentione  that  his 
wife  should  have  an  estate  for  life,  the  remainder  to  his  youngest  son  in  fee.  and  the 
feoffee  died  without  making  such  estate  ;  it  was  resolved  the  heir  of  the  feoffor  could 
not  enter,  for  that  there  was  no  condition,  but  an  estate  executed  presently  according 
to  the  intent.  4  Leon.  2. — If  the  king  grants  an  advowson  in  fee,  and  further,  that  the 
grantee  may  amortize  this  for  the  soul  of  the  progenitors  of  the  king ;  this  is  but  a 
license,  and  not  a  condition.  43  E.  3,  34  ;  Fitz.  Condition,  7,  S.  C. ;  Roll.  Abr.  407,  S.  C. 

Recoverors  to  a  use  before  27  H.  8,  cap.  10,  leased  by  indenture  for 
ninety-nine  years,  and  the  lessee,  by  the  same  deed,  convenanted  with 
the  recoverors  to  pay  the  rent  to  cestui  que  use,  his  heirs  and  assigns; 
proviso  senijier,  that  if  cestui  que  use  make  not  his  heir  male  his  as- 
signee, that  then  he  shall  pay  his  rent  to  the  recoverors,  their  heirs  and 
assigns;  this (cZ)  proviso  makes  not  a  condition,  but  only  abridges  the 
covenant. 

Cro.  El.  73,  adjudged;  2  Leon.  128  ;  3  Leon.  225,  S.  C.  By  the  report  of  which  the 
proviso  was,  that  if  the  lessee  should  make  his  heir  male  his  assignee,  &c.  Moor,  107, 
S.  C.  cited.  1/1  Where  the  word  proviso  m;ikes  no  condition,  but  only  a  qualification 
or  explication  of  a  covenant  or  grant.  Vide  2  Leon.  128  ;  3  Leon.  225,  226  :  Dver, 
222;  4  Leon.  70;  3  Leon.  1G  ;  Poph.  119;  Moor,  707;  Goulds.  131;  2  Co.  72  a; 
And.  71,  72. 

If  a  man  leases  to  a  woman  for  forty  years,  upon  condition  that  si  ilia 

tarn  diu  e ive ret  et  custodiret  se  ipsam  a  sole  widow,  and  should  inhabit 

upon  the  premises;  this  is  not  any  condition;  for  the  word(e)  si  makes 

the  intention  uncertain,  whether  another  thing  was  intended  besides  the 

r  of  the  term,  or  the  re-entry. 

Roll.  Abr.  410,  Sayer  and  Hardy  adjudged:  Poph.  99,  S.  C.  adjudged,  for  none  can 
imagine  what  the  conclusion  should  be  ;  but  it  was  agreed,  that  if  the  lease  had  been 
for  forty  years,  si  tan  diu  sola  vioeret  et  inhabitaret  upon  the  premises,  the  lease  had 
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determined  by  her  marriage  or  death.  Cro.  Eliz.  414,  S.  C.  adjudged  by  three  judges 
against  one,  for  every  si  ought  to  be  answered  with  a  tunc.  Owen,  107,  108,  adjudged; 
Goulds.  179,  S.  C.  adjudged;  Moor,  4^0,  pi.  525,  S.  C.  adjudged,  (e)  But,  if  this 
word  had  been  omitted,  it  would  have  been  a  condition;  or  if  sub  conditione  quod  had 
been  omitted,  it  would  have  been  a  limitation.     Goulds.  179. 

So,  if  a  man  leases  lands  to  another,  proviso  si  the  rent  be  arrear,  this 
is  not  a  condition,  because  the  word  si  makes  the  intention  uncertain ; 
for  where  the  (a)  proviso  is  hypothetical,  it  ought  to  be  shown  what  he 
would  have. 

Roll.  Abr.  410;  Moody  and  Gamon,  Roll.  Rep.  367,  S.  C;  Owen,  107,  S.  P.,  by 
two  judges  arguendo,  Cro.  Eliz.  414,  S.  P.,  by  three  judges  against  one  arguendo. 
(a)  Where  this  being  a  proper  word  of  condition,  though  put  in  an  improper  place,  shall 
make  the  estate  conditional.     2  Co.  72  b. 

If  a  man  leases  land  to  another,  proviso  if  the  rent  be  behind,  it  shall 
be  lairful  for  him  to  restrain,  caul  not  being  sufficient,  the  ground  to 
re-enter  into  the  premises,  and  the  same  to  have  again  in  his  former 
estate,  this  is  no  good  condition,  for  the  words  are  not,  that  he  shall 
restrain  the  goods  upon  the  tenement;  nor  is  it  known  what  is 
intended  by  the  word  sufficient,  scilicet,  sufficient  reparation,  rent, 
&c,  and  the  words,  the  ground  to  re-enter  itito  the  premises,  are 
insensible. 

Roll.  Abr.  410;  Moodye  and  Gamon,  Roll.  Rep.  330,  367,  S.  C.  adjudged  ;  Bulst. 
153,  151,  S.  C.  adjudged;  Moor,  848,  pi.  1551,  S.  C.  adjudged,  because  not  said  what 
shall  be  restrained,  nor  who  shall  re-enter.  Cro.  Jac.  390,  S.  C.  adjudged,  and  said, 
Coke  held  restrain  to  be  the  same  as  distrain. 

If  A  enfeoffs  B,  upon  condition  that  he  shall  render  to  C  and  his  heirs 
a  yearly  rent  of  20s.,  and  if  B  and  his  heirs  fail  of  payment  thereof, 
that  then  A  and  his  heirs  may  enter;  this  is  a  good  condition,  for  though 
a  rent  cannot  be  reserved  to  a  stranger,  yet  yearly  rent  in  this  case  («) 
shall  be  intended  of  a  yearly  sum  of  20.9.  in  gross. 

Lit.  §  345;  Co.  Lit.  213  a.  (a)  If  a  man  grants  a  walk  in  a  forest,  provided  the 
oTantee  shall  not  cut  down  any  trees  super  pnemissa,  though  the  soil  is  not  granted,  and 
Vrxmissa  hath  properly  a  relation  to  the  thing  itself;  yet  since,  in  this  case,  it  cannot 
jiave  such  construction,  it  shall  be  intended  of  trees  growing  within  the  walks.  Cro. 
Eliz.  781,  adjudged;  and  vide  Moor,  526;  Dais.  54;  Moor,  52. 

If  A  being  seised  in  fee  of  the  manor  of  B  and  of  divers  lands  in  C, 
then  in  the  possession  of  D,  for  several  years  to  come,  makes  a  feoff- 
ment thereof  to  E,  to  the  use  of  himself  in  tail  male,  remainder  to  F  in 
tail  male,  &c. ;  provided  that  E  and  the  heirs  male  of  his"  body,  or  F, 
and  the  heirs  male  of  his  body,  in  whomsoever  of  them  the  inheritance 
in  tail  of  all  the  premises  shall  happen  to  be,  shall  pay  to  the  daughter 
of  A  200/.,  according  to  the  last  will  of  A ;  and  A  makes  a  letter  of 
attorney  to  J  S  to  enter  into  the  manor  of  B,  and  the  lands  in  C,  and  in 
his  name  to  take  possession  and  deliver  it  to  E,  whereupon  possession 
is  given  to  E  of  all  but  what  was  in  the  possession  of  D,  and  D  never 
attorns,  so  that  the  lands  in  C  passed  not ;  and  after  A  by  will  bequeaths 
200/.  to  his  daughter,  and  dies  without  issue ;  yet  F  is  not  bound  by 
this  condition,  because  he  hath  not  (b)  all  the  lands  according  to  the 
purport  of  the  condition,  which  was,  that  he  that  had  all  should  pay,  &c, 
and  a  condition  ought  to  be  taken  strictly. 

Poph.  102,  103.    Slaning's  case  certified  to  the  chancellor  accordingly,  as  the  opinion 

of  three  judges.     (6)  If  a  man  makes  a  deed  of  feoffment  of  lands  in  several  counties, 

upon  condition  the  feoffee  shall  re-enfeoff  him  of  all  the  land  within  twenty  days  after 

the  date;  if  livery  is  made  but  of  part  within  the  twenty  days,  the  condition  is  not 

Vol.  If.j— 36  2  a  2 
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broken,  though  all  is  not  reconveyed  within  the  twenty  days,  according  to  the  letter  of 
the  condition,  which  is  entire.     Hob.  24. 

If  the  condition  of  an  obligation  be  in  this  manner,  viz.,  the  condition 
of  this  obligation  is  such  that  if  the  obligor  shall  appear  coram  domino 
rege  apud  Westmon.  such  a  day,  ad  respond.,  &c,  then  the  condition  of 
this  obligation  shall  be  void,  or  else  the  same  shall  be  in  full  power  and 
virtue  ;  yet  this  is  a  good  condition,  for  the  sense  is  perfect  without  these 
last  words,  and  they  shall  be  rejected  for  their  absurdity  and  repugnancy. 

2  Saund.  78,  Mauleverer  and  Hawxby,  adjudged  for  the  plaintiff  upon  demurrer,  the 
defendant  having  pleaded  the  statute  of  23  H.  6,  c.  9  ;  Sid.  456,  S.  C;  Mod.  35,  S.  C. ; 
2  Keb.  625,  S.  C.;  Ld.  Raym.  38,  S.  P. 

|| By  a  memorandum  of  agreement,  in  consideration  of  the  rents  and 
conditions  thereinafter  mentioned,  A  was  to  have,  hold,  and  occupy,  as 
on  lease,  certain  premises  therein  specified,  at  a  certain  rent  per  acre ; 
and  it  was  stipulated,  that  no  buildings  should  be  included  or  leased  by 
the  agreement ;  and  it  was  further  agreed  and  stipulated,  that  A  should 
take,  at  the  rent  aforesaid,  certain  other  parcels,  as  the  same  might  fall 
in  ;  and  lastly,  it  was  stipulated  and  conditioned  that  A  should  not 
assign,  transfer,  or  underlet  any  part  of  the  premises ;  it  was  held,  that 
by  the  last  clause  a  condition  was  created,  for  breach  of  which  the 
lessor  might  enter. 

Doe  dem.  Henniker  v.  Watt,  8  Barn.  &  C.  308;  sed  vide,  2  Bing.  13.  || 

(B)  By  what  Words  created  in  a  Will. 

As  the  intent  of  the  testator  chiefly  governs  in  wills,  such  construction 
is  always  made  of  the  words  as  will  best  support  his  intent,  and  there- 
fore these  words  ad  faciendum,  faciendo  ed  intentione,  ad  ejfectum, 
&c.,  in  a  will  create  a  condition. 

Vide  tit.  Devises,  Co.  Lit.  204  a;  Dais.  58;  Moor,  57, pi.  162;  Poph.  8;  Cro.  Eliz. 
454  ;  Owen,  92 ;  Goulds.  75. 

So,  if  a  man  seised  of  socage  lands,  having  two  daughters,  devise 

them  to  one  of  the  daughters,  to  have  and  to  hold  to  her  and  her  heirs, 

to  pay  to  her  sister  a  certain  sum  of  money  at  a  certain  day ;  these 

words  "  to  pay,  &c,"  make  a  condition  ;  so  that  the  other  sister,  if  the 

money  b  not  paid,  may  enter  into  a  moiety  for  the  condition  broken, 

because  otherwise  she  would  be  remediless. 

Roll.  Abr.  410,  411;  Cro.  Eliz.  146,  S.  C.  adjudged;  Leon.  174,  S.  C.  adjudged; 
Goulds.  134;  Co.  Lit.  236,  S.  C.  cited. 

But,  if  a  man  devise  lands  to  B  for  life,  paying  to  C  6/.  rent  yearly, 
which  he  wills  to  be  paid  at  two  feasts  half-yearly,  and  if  it  be  arrear, 
that  then  it  shall  be  lawful  to  C  to  distrain  ;  it  seems  this  word  paying 
makes  not  any  condition,  inasmuch  as  a  distress  is  limited  for  nonpay- 
ment thereof. 

Roll.  Abr.  411,  and  Lane,  56,  S.  C.  dubitatur,  and  vide  Lane,  78. 

If  a  man  devise  lands  to  his  (a)  executor  to  sell,  and  (b)  to  make  dis- 
tribution of  the  money  for  his  soul,  and  die ;  if  the  executor  do  not  sell 
them,  the  heir  may  enter,  for  this  creates  a  condition. 

38  Ass.  3;  Roll.  Abr.  410.  S.  C.(«)  For  devises  to  executors  for  payment  of  debts, 
vide  titles  Devises  and  Uses  and  Trusts,     (b)  A  man  devises  51.  yearly  out  of  his  land  to 
his  younger  son,  towards  his  education  in  learning;  this  creates  no  condition,  so  that  h 
shall  have  the  rent,  though  not  educated  in  learning.     2  Leon.  154;  3  Leon.  65;  and 
vide  Dais.  116. 
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(C)  Of  the  Manner  of  creating  the  Condition,  and  at  what  time  it  must  be  annexed. 

Conditions  cannot  be  annexed  to  estates  of  inheritance,  or  freehold 

estates  without  (a)  deed. 

Roll.  Abr.  413,  414.  (a)  Cannot  regularly  be  reserved  but  by  deed  indented.  Roll. 
Abr.  413.  But,  if  by  deed  poll,  and  the  feoffor,  &c,  gets  into  his  custody,  he  may 
plead  the  condition  against  the  feoffee,  &c.     Lit.  sect.  375;  Co.  Lit.  231. 

If  a  feoffment  be  made  of  two  acres  upon  condition,  and  for  breach 
that  he  may  re-enter  but  in  one,  this  is  good. 

Roll.  Abr.  412. 

If  a  man  agrees  with  me  to  make  a  feoffment  to  me  upon  condition, 
and  after  makes  a  charter  of  feoffment  without  any  condition,  and  after 
makes  livery  secundum  formam  chartse  without  any  condition,  this  is 
absolute  without  any  condition  ;  for  the  livery  is  not  made  according  to 
the  agreement,  but  according  to  the  charter. 

34  Ass.  1  ;  Roll.  Abr.  413. 

But,  if  A  agrees  to  enfeoff  B  in  surety  of  payment  of  certain  money, 
and  after  makes  livery  to  him  and  his  heirs  generally,  the  estate  is 
holden  by  some  to  be  on  condition,  inasmuch  as  the  intent  of  the  parties 
was  not  changed,  but  continued  at  the  time  of  the  livery. 

Co.  Lit.  222  b. 

If  a  man  makes  a  charter  of  feoffment  to  another,  and  in  the  deed 
there  is  no  condition,  but  when  the  feoffor  would  make  livery  of  seisin 
to  him  by  force  of  the  deed,  he  expressing  the  estate,  makes  livery  and 
seisin  to  him  upon  condition,  the  feoffment  is  of  like  force  as  if  no  such 
deed  had  been  made. 

Lit.  sect.  359;  Co.  Lit.  222  b. 

If  a  disseisee  releases  to  his  disseisor  all  his  right,  and  at  a  day  after, 
the  disseisor  by  indenture  grants,  that  if  he  pays  so  much  at  a  day  cer- 
tain, the  release  shall  be  void  ;  this  is  a  void  condition,  (b)  so  as  to  revive 
the  right  to  the  disseisee. 

43  Ass.  12  ;  Roll.  Abr.  414;  Co.  Lit.  236,  S.  P.  (b)  For  inheritances  execute*?  can- 
not be  defeated  by  subsequent  defeasance.  Co.  Lit.  236.  But  a  release,  feoffment, 
&c,  may  be  defeated  by  indenture  of  defeasance  made  at  the  same  time.  Co.  Lit.  236  ; 
2  Co.  71  b. 

Rents,  annuities,  warranties,  &c,  (being  inheritances  (c)  executory,) 
may  be  defeated  by  a  defeasance  made  at  the  time,  (d)  or  at  any  time 
after. 

Co.  Lit.  237  a.  (c)  But  in  case  of  a  feoffment,  &c,  where  the  estate  is  executed,  it 
is  not  to  be  defeated  by  condition  or  defeasance,  unless  contained  in  the  same  deed,  or 
in  another  executed  at  the  same  time.  2  Saund.  48.  (d)  Cro.  Eliz.  623,  adjudged  in 
case  of  a  defeasance  to  a  bond;  for  the  law  is  clear,  that  no  obligation,  judgment,  &c, 
may  be  defeated  by  a  subsequent  defeasance,  and  so  is  the  common  practice ;  for  this 
vide  Roll.  Abr.  590. 

If  the  condition  of  an  obligation  be  to  save  harmless  certain  lands 
from  all  encumbrances  made  by  the  obligor ;  and  upon  the  back  thereof 
there  be  a  memorandum  written,  that  the  condition  shall  not  extend  to  the 
extent  upon  a  certain  statute  acknowledged  by  the  obligor;(e)  this  being 
written  before  the  sealing  of  the  obligation,  is  an  explanation  thereof. 

Moor,  679,  Broke  and  Smith.  0  S.  P.  Burgh  v.  Preston,  8  T.  R.  483.  #  (e)  Where  a 
condition,  written  on  the  back  of  a  lease  before  the  execution  thereof,  was  holden  good, 
Cro.  Jac.  456.  But  for  this  vide  2  Roll.  Abr.  22,  23.  And  where  a  proviso,  inserted 
in  an  improper  place,  shall  have  reference  to  the  estate  and  make  it  conditional,  2  Co. 
72  b. 
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(D)  Where  the  .Nature  of  the  Thing  will  admit  of  no  Condition,  but  must  be  absolute. 

A  p  \rson  cannot  resign  upon  condition,  because  it  is  a  judicial  act,  to 
which  uo  condition  can  be  annexed,  any  more  than  an  ordinary  can 
admit,  or  a  judgment  be  confessed  upon  condition. 

Owen,  12,  Gay  ton's  case. 

The  tenant  cannot  (a)  attorn  to  the  grant  of  a  seignory  (b)  upon  con- 
dition, because  this  is  but  a  consent,  and  no  interest  passeth  from  him. 

Roll.  Abr.  412;  Co.  Lit.  300,  S.  P.  So,  executors  cannot  agree  upon  condition  to  a 
legacy.  4  Co.  28  l>.  (o)  Because  a  bare  assent  without  any  interest.  Co.  Lit.  300  b. 
But  a  patron,  in  respect  of  his  interest,  may  assent  upon  condition  to  charge  the  glebe 
of  the  parson.  Co.  Lit.  300.  (6)  Viz.  Upon  condition  subsequent ;  secits,  upon  a  condi- 
tion precedent.  Co.  Lit.  274.  So  a  license  to  alien  cannot  be  upon  a  condition  subse- 
quent; seeus,  as  to  a  condition  precedent,  because  in  such  case  it  is  no  license  till  the 
condition  be  performed.    Poph.  106. 

A  disseisee  may  release  his  right  to  the  disseisor  upon  condition. 

Co.  Lit.  274  b ;  Kelw.  88,  S.  P. 

But  a  condition  cannot  be  released  upon  condition. 
Co.  Lit.  274  b ;  9  Co.  85  b,  S.  P. 

An  express  manumission  of  a  villein  cannot  be  upon  condition,  for 
once  free,  and  forever  free. 
Co.  Lit.  274  b. 

Letters  patent  of  denization  of  an  alien  may  be  upon  condition  pre- 
cedent or  subsequent. 

Co.  Lit.  274.  But  a  naturalization  by  parliament  cannot  be  upon  condition,  for  it  is 
against  the  absoluteness,  purity,  and  indelibility  of  natural  allegiance.  Co.  Lit.  129  a. 

A  man  cannot  release  a  personal  thing,  as  an  obligation  upon  a  con- 
dition subsequent,  but  the  condition  will  be  void,  because  a  persona) 
thing  being  once  suspended,  is  perpetually  extinguished. 

Roll.  Abr.  412,  and  vide  Roll.  Abr.  940. 

But  a  man  may  release  a  personal  thing,  as  an  obligation,  or  such  like, 
upon  a  condition  precedent ;  for  there  the  action  is  not  suspended  till  the 
condition  performed ;  as,  where  the  release  was  of  an  obligation  with  a 
proviso,  that  he  who  released  might  enjoy  120/.  due  by  J  S,  at  a  day 
then  to  come,  which  being  a  condition  precedent  was  adjudged  good. 

Roll.  Abr.  412,  Barkley  and  Parkes,  adjudged. 

(E)  To  whom  the  Condition  may  be  reserved. 

Conditions  can  only  be  reserved  to  the  feoffor,  donor,  or  lessor,  and 
heir  heirs,  but  not  to  any  stranger. 

Lit.  §  347;  Co.  Lit.  214.     (I  Jackson  v.  Topping,  1  Wend.  388.^ 

Also,  by  implication,  without  express  words,  the  law  reserves  the 
condition  to  the  heir  of  the  feoffor,  &c. ;  for,  as  he  is  prejudiced  by  the 
disposition,  it  is  but  reasonable  that  he  should  take  the  same  advantages 
that  his  ancestor,  whom  he  represents,  might. 

Roll.  Abr.  407,  472. 

If  a  man  seised  of  lands  in  the  right  of  his  wife,  makes  a  feoffment  in 
fee  upon  condition,  and  dies,"  and  after  the  condition  is  broken,  the  (c) 
heir  of  the  husband  shall  enter ;  for  though  no  right  descended  to  him, 
yet  the  title  of  entry  by  force  of  the  condition,  which  was  created  upon 
the  feoffment,  and  reserved  to  the  feoffor  and  his  heirs,  descended. 

8  Co.  43,  44 ;  Co.  Lit.  202  a,  S.  P.  336  b,  S.  P.  (c)  So,  if  a  man  makes  a  feoff- 
ment in  fee  of  lands  in  borough-en,; Hsh,  the  heir  at  common  law  shall  enter,  but  the 
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(F)  To  whom  it  shall  be  said  to  extend  to  be  bound  by  it. 

younger  son  shall  after  enter  upon  him  and  enjoy,  &c.  Godb.  3.  By  act  in  law  a 
condition  may  be  apportioned,  in  the  case  of  a  common  person;  as,  if  a  man  leases  two 
acres,  one  of  the  nature  of  borough-english,  and  the  other  at  the  common  law,  upon  "con- 
dition, &c,  and  the  lessor  having  two  sons  dies,  each  of  them  shall  enter  for  breach  of 
the  condition.    Co.  Lit.  215  a. 

If  a  condition  annexed  to  gavelkind  lands  be  broken,  the  heir  at  com- 
mon law  shall  enter ;  but,  when  the  eldest  son  enters  for  the  condition 
broken,  the  younger  children  shall  enjoy  the  land  with  him. 

Co.  Lit.  11,  12;  Lamb.  608. 

If  cestui  que  use,  after  the  statute  of  1  Rich.  3,  c.  1,  and  before  the 
statute  21  H.  8,  c.  10,  had  made  a  feoffment  in  fee  upon  condition,  the 
feoffee  should  not  have  entered  for  the  condition  broken,  but  the  cestui 
que  use. 

Co.  Lit.  202  a,  215  a;  Moor,  212,  pi.  353  ;  Leon.  298;  Sav.  76. 

If  a  man  seised  in  fee  makes  a  lease  for  life,  rendering  rent,  and  for 
default  of  payment  a  re-entry,  &c,  and  after  dies  without  heir,  living  the 
tenant  for  life,  though  the  lord  by  escheat  shall  have  the  rent  as  incident 
to  the  reversion,  and  may  distrain  for  it,  yet  he  cannot  enter. 
Lit.  §  348;  Co.  Lit.  215  b. 

Guardian  in  chivalry  or  socage,  in  the  right  of  the  heir,  may  take 
benefit  of  a  condition  by  entry,  or  re-entry  by  the  common  law. 
Co.  Lit.  215  b. 

If  tenant  for  life  and  the  reversioner  join  in  a  feoffment,  the  condition 
may  be  reserved  to  the  lessee  only,  and  by  his  re-entry  he  shall  divest 
but  his  estate. 
Roll.  Abr.  -107. 

If  A  enfeoff  B,  upon  condition  that  if  the  heir  of  A  pays  to  B,  &c, 
20s.,  then  he  and  his  heirs  may  re-enter,  this  is  a  good  condition,  of 
which  the  heir  of  A  may  take  advantage,  and  yet  A  himself  never  can. 
Co.  Lit.  214  b. 

If  a  man  gives  lands  to  his  eldest  son  in  tail,  remainder  to  his  second 
son  in  tail,  &c.,upon  condition,  that  if  the  eldest  son,  or  any  of  his  issue, 
alien,  the  land  shall  remain  to  the  second,  &c. ;  the  consequence  of  the 
condition,  that  the  land  shall  remain  to  another  is  void,  though  upon 
such  alienation  the. donor  himself  might  enter. 
Co.  Lit.  379  a. 

||  If  A,  being  possessed  of  a  term  of  years,  assign  over  his  whole  inte- 
rest to  B,  subject  to  a  proviso  for  re-entry,  in  case  of  the  breach  of  a 
condition,  A  may  enter  for  the  condition  broken,  though  he  have  no  re- 
version. 

Doe  v.  Bateman,  2  Barn.  &  A.  168.[| 

(F)  To  whom  it  shall  be  said  to  extend  to  be  bound  by  it. 

If  an  estate  be  made  to  a  feme  covert,  she  shall  be  bound  by  the  con- 
dition, because  this  does  not  charge  her  person,  but  the  land. 

Roll.  Abr.  421  ;  Moor,  92,  pi.  <?29,  S.  P. 

So,  if  an  estate  be  made  to  an  infant  upon  an  (a)  express  condition, 
the  infant  (b)  shall  be  bound  to  perform  it. 

Roll.  Abr.  421 ;  8  Co.  44  b,  S.  P.  («)  But  where  an  infant  shall  be  bound  by  a  con- 
dition in  law,  or  not,  vide  Co.  Lit.  233  b,  234  a;  8  Co.  44  b;  Hard.  11;  Chart.  42. 
\  ide  head  of  Infants.  (6)  So,  whpre  an  estate  is  devised  to  an  infant,  on  condition,  he 
is  bound  to  take  notice  thereof,  and  perform  the  condition.  2  Lev.  21  ;  1  Mod.  86,  300; 
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(F)  To  whom  it  shall  be  said  to  extend  to  be  bound  by  it. 

Vent.  000.  £The  grantor  conveyed  an  estate  on  the  condition  that  no  window  should 
be  placed  on  the  north  side  of  the  house.  The  property  adjoining  on  the  north  did  not 
ng  to  the  grantor.  The  grantee  mortgaged  the  estate  so  conveyed,  and  the  mort- 
gagor remaining  in  possession  placed  a  window  on  that  side;  it  was  held  that  the  whole 
estate,  both  of  the  mortgagor  and  mortgagee  was  forfeited.  Gray  v.  Blanchard, 
9  Pick.  284.# 

So,  if  an  estate  be  made  to  another  in  fee,  upon  condition ;  his  heir, 
after  his  death,  though  he  be  within  age,  shall  be  bound  by  the  con- 
dition. 

Roll.  Abr.  421 ;  Jones,  390;  Cro.  Jac.  374;  3  Bulst.  58. 

If  a  man  devises  land  to  H  his  son,  and  to  the  heirs  of  his  body,  the 
remainder  to  T  and  the  heirs  male  of  his  body,  upon  condition  that  he 
or  they,  or  any  of  them,  shall  not  alien,  discontinue,  &c. ;  this  condition 
shall  extend  only  to  restrain  T  and  the  heirs  male  of  his  body,  and  not 
H  or  his  heirs. 

5  Co.  68,  Lord  Cheney's  case ;  Roll.  Abr.  422,  S.  C. ;  Moor,  727,  S.  C. 

If  a  man  leases  lands  for  years,  upon  condition  that  the  lessee,  or  his 
assigns,  shall  not  alien  the  term  to  any  but  to  one  of  his  brothers,  and 
after  the  lessee  aliens  to  one  of  his  brothers ;  this  assignee  is  not  within 
the  condition,  but  he  may  alien  to  whom  he  pleases. 

Roll.  Abr.  422;  Cro.  Jac.  398, S.  C.  adjudged  ;  Dyer,  152,  S.  P.;  2  Bulst.  290;  Roll. 
Rep.  68,  389,  S.  C.  adjudged. 

If  a  man  devises  part  of  his  'lands  to  his  eldest  son  in  tail,  and  the 
rest  of  his  land  to  his  younger  son  in  fee ;  provided  that  neither  of  his 
sons  shall  sell  or  lease,  before  he  comes  to  the  age  of  thirty  years;  and 
that  if  either  of  the  sons  shall,  &c,  the  other  son  shall  have  his  lands, 
&c. ;  the  eldest  son,  before  his  age  of  thirty,  leases,  and  the  younger 
enters  upon  him,  he  shall  hold  the  lands  discharged  of  the  proviso ;  for 
that  extends  only  to  the  immediate  estate  expressly  devised,  and  not  to 
the  new  estate  arising  upon  the  limitation. 

2  Leon.  38;  Owen,  8,  55;  Moor,  271,  S.  C. 

If  a  man  devises  land  to  his  wife,  during  the  minority  of  his  son, 
upon  condition  that  she  shall  not  do  waste,  and  dies,  and  the  wife  mar- 
ries again,  and  dies,  and  after  the  husband  commits  waste,  the  condition 
is  not  broken. 

2  Leon.  35,  Cob  and  Prior,  adjudged ;  Latch.  20,  S.  C.  adjudged,  because  a  condi- 
tion to  avoid  an  estate  shall  be  taken  strictly.  And  per  Moor,  11,  pi.  40;  Dyer,  65,  a 
proriso  that  the  lessee  shall  not  alien,  extends  not  to  his  executors. 

If  A  is  tenant  for  life,  with  power,  by  a  marriage-settlement,  to  make 
leases  for  twenty-one  years,  so  long  as  the  lessee,  his  executors  or  as- 
signs, shall  duly  pay  the  rent  reserved  ;  and  he  makes  a  lease  pursuant 
to  the  power  ;  the  tenant  is  at  his  peril  obliged  to  pay  the  rent,  without 
any  demand  of  the  lessor,  because  the  estate  is  limited  to  continue  only 
so  lou^r  ;is  the  rent  is  paid. 

Vaugh.  31,  32,  Tristram  and  Countess  of  Baltinglass. 

If  a  Lrift  he  made  in  tail,  on  condition  that  the  donee  do  not  discon- 
tinue,  and  the  donee  have  issue  two  daughters,  and  one  of  them  discon- 
tinue ;  tin-  donor  shall  enter  and  evict  them  both,  because  it  was  the 
original  condition  annexed  to  the  whole  estate,  that  no  part  of  it  should 
be  discontinued. 

Co.  Lit.  163  b.  [See  ace.  Sir  W.  Moore's  case,  26  El.  C.  B.  Hal.  MSS.  n.  4,  13tb 
ed.  Co.  Lit.  ubi  suprd.~\ 
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(G)  What  shall  be  said  a  Condition,  and  not  a  Covenant. 

If  a  man  makes  a  lease  for  years,  by  (a)  indenture,  (b)  provided 
always,  and  it  is  covenanted  and  agreed  between  the  parties,  that  the 
lessee  shall  not  alien  ;  this  is  both  a  condition  and  covenant. 

Co.  Lit.  203  b ;  Roll.  Abr.  408.  (a)  That  the  lessor  may  take  it  as  a  covenant  or 
condition,  but  not  as  both.  Dais.  8.  (6)  The  word  proviso  sometimes  amounts  to  a 
limitation,  and  sometimes  to  a  covenant.     Co.  Lit.  203  b. 

If  a  man  leases  for  years,  and  in  the  indenture  there  is  (c)  such  a 
clause,  et  nan  licebit  to  the  lessee  dare,  vendere  vel  concedere  statum 
et  terminum  suum  nlicui  per-sonx  sine  licentia  of  the  lessor,  sub 
poena  forisfacturse  termini  prsedict.,  this  is  a  good  condition. 

Roll.  Abr.  408;  Leon.  246,  S.  C.  cited,  (c)  So,  that  the  lessee  shall  continually 
dwell  upon  the  house,  upon  pain  of  forfeiture  of  the  said  term  and  interest.  Roll.  Abr. 
409  ;  Co.  Lit.  204  ;  Godb.  99.  So,  that  neither  he,  nor  his  assigns,  grant,  assign,  or  sell 
the  land  to  any  prseter,  &c,  upon  pain  of  forfeiture  of  the  term.  Roll.  Rep.  68, 69  ;  2  Bulst. 
290.     For  being  by  indenture,  they  are  the  words  of  both  parties.     Cro.  Eliz.  202. 

But,  if  a  man  leases  for  years,  and  the  lessor  covenants  that  the  lessee 
shall  have  house-bote,  hay-bote,  and  plough-bote,  without  committing 
waste,  upon  pain  of  forfeiture  of  the  lease,  this  is  a  covenant  on  the 
part  of  the  lessor,  and  therefore  no  condition  ;  and  by  Anderson  and 
Beamont  the  covenant  is  no  more  than  the  law  appoints;  therefore  that, 
and  (d)  all  that  is  subsequent  to  it,  is  void. 

Cro.  Eliz.  604.  (d)  Where  a  proviso  was  void,  because  no  more  was  to  be  done  by 
it  than  what  might  be  done  without.     Vide  Poph.  116. 

If  a  man  leases  lands  for  years,  rendering  rent,  and  the  lessee  cove- 
nants to  pay  the  rent,  and  not  to  do  waste,  and  the  lessor  binds  himself 
in  an  obligation  that  the  lessee  shall  enjoy  the  lands  for  the  said  rent, 
and  doing  according  to  the  covenants  of  the  said  indenture ;  these 
words,  (e)  for  the  rent,  make  not  a  condition,  because  he  hath  other 
remedy  for  the  rent,  scilicet,  upon  the  indenture  of  covenants. 

Roll.  Abr.  410;  Roll.  Rep.  367,  S.  C.  (e)  The  lessor  covenanted  that  the  lessee, 
paying  his  rent,  should  enjoy  the  land.  4  Leon.  50.  By  two  judges  against  one,  the 
covenant  is  conditional.  But  Sid.  280,  it  is  holden  contrary  per  Cur.  ,•  and  9,  Mod.  34, 
35,  it  is  adjudged  contr.  So,  if  a  man  leases  for  years,  excepting  the  trees,  and  liberty 
to  fell  and  carry  them  away,  reparando  sepes  et  implendo  foveas,  the  repairing  the  ditcnes, 
&c,  is  no  condition,  but  a  covenant  upon  which  the  lessee  hath  remedy  by  action. 
2  Jones,  206,  and  vide  March,  9 ;  2  Roll.  Rep.  466. 

If  a  man4eases  for  years,  rendering  rent,  and  the  lessee  covenants  to 
repair,  &c,  and  after  the  lessor  devises  to  the  lessee  for  more  years, 
yielding  the  like  rent,  and  under  such  covenants  as  were  in  the  first 
lease,  yet  this  makes  no  condition  ;  for  though,  after  the  first  lease  is 
ended,  the  lessee  shall  not  be  bound  by  the  covenants,  yet  the  will  ex- 
pressing that  the  lessee  should  have  the  lands,  observing  the  first  cove- 
nants, it  shall  not  be  taken  to  be  a  condition,  by  any  intent  to  be  col- 
lected out  of  the  will ;  for  covenants  and  conditions  differ  much. 

Owen,  54,  92;  3  Leon.  33 ;  And.  230,  S.  C.  adjudged;  Gouls.  74,  S.  C;  Godb. 
99,  S.  C;  Poph.  8,  S.  C.  cited;  Cro.  El.  288,  S.  C.  cited. 

(H)  What  shall  be  said  a  Condition,  and  not  a  Limitation;  and  how  they  differ. 

Words  which  properly  create  a  condition,  (g)  are  sub  conditions,  ita 
quod,  si  contingat,  proviso,  &c,  for  the  nonperformance  of  which,  none 
but  the  heir  at  law  can  enter;  and  regularly,  in  case  of  a  condition,  the 
estate  of  the  party  is  not  determined  without  entry  or  claim. 

Co.  Lit.  203;  2  Co.  70;  2  Sid.  152;  2  Brownl.  68;  Gouls.  134.  (g)  Per  Lord 
Coke,  10  Co.  35.     Mary  Portington's  case ;  if  there  be  express  words  of  condition  an- 
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(II)  What  shall  be  said  a  Condition,  and  not  a  Limitation. 

nexed  to  the  estate,  it  cannot  be  construed  a  limitation.  But  this  opinion  has  been 
denied  to  be  law  :  and  jxr  Hale,  C.  D.,  Vent.  200,  there  is  no  other  authority  to  support 
it:  for,  first,  though  the  words  be  proper  to  create  a  condition;  yet  if,  upon  the  non- 
performance thereof,  the  estate  be  limited  over  to  another  person,  this  shall  be  a  limita- 
tion;  f«  r  it  shall  not  be  in  the  power  of  the  heir,  by  his  not  claiming,  or  entering,  to 
defeat  the  interest  of  such  person.  Brownl.  65;  Roll.  Abr.  412,  and  Vent.  200,  pir 
Hale,  it  may  properly  be  called  a  conditional  limitation;  secondly,  if  lands  are  given  to 
the  heir,  upon  condition,  this,  upon  nonperformance,  shall  be  construed  a  limitation; 
otherwise,  no  advantage  could  be  taken  of  it ;  the  benefit  of  conditions  annexed  to  real 
estates  belonging  to  the  heir,  as  those  to  the  personal  estate  do  to  the  executor.  Cro. 
Eliz.  20-1  ;  Owen,  112;  2  .Mod.  7;  Lutw.  809;  3  Mod.  32.  /Z  See  Newkirk  v.  New- 
kirk,  2  ('nines.  34£ 

Proper  words  of  limitation,  are,  dam,  ihimmodo,  qitamdiu,  donee, 
quosque,  ubicunque,  usque  ad,  tamdiu,  or  so  long  as  he  shall  pay  such 
rent,  or  be  abbot  or  parson,  &c. ;  and  in  these  cases  the  law  (a)  vests  the 
estate  in  the  parly,  without  entry  or  claim  :  but  he  cannot  bring  a  pos- 
sessory action,  as  trespass,  &c,  without  an  actual  entry. 

Co.  Lit.  236  b.     (a)  2  Mod.  7;  2  Ld.  Raym.  750;  1  Bl.  Rep.  610. 

So,  if  an  estate  be  made  to  a  woman  (b)  dum  sola  fiterit,  this  is  a 
li /nit  a  Hon  which  determines  her  estate  upon  marriage. 

Co.  Lit.  234  b  ;  Vaugh.  32.  (b)  If  a  lease  be  made  to  a  woman  for  thirty  years,  si 
tamdiu  viveret,  d  custodiret  se  ipsam  a  widow,  it  determines  by  her  death  or  marriage. 
Cro.  Eliz.  414;  Poph.  99;  Moor,  400;  Gouls.  179,  and  vide  Roll.  Abr.  411,  843; 
Owen,  107. 

If  a  man  having  three  sons,  devises  his  lands  to  the  eldest,  upon  con- 
dition that  he  shall  pay  20/.  to  each  of  the  other  two  sons ;  and  that  if 
he  fails  in  payment  thereof  to  either  of  the  sons  that  then  they  may 
enter  and  have  the  land ;  this  is  a  limitation  ;  so  that  n  the  eldest  does 
not  pay  the  money,  the  two  sons  may  enter  into  the  land. 

Roll.  Abr.  411  ;  Hainsworth  v.  Pretty,  Cro.  Eliz.  833,  919  ;  Moor,  644 ;  Noy,  51 ; 
S.C.  adjudged,  and  Owen,  8;  2  Leon.  38;  Cro.  Jac.  56,  592  ;  Carter,  93,  S.  P.  adjudged 
between  Spittle  and  Davis. 

If  a  man  hath  issue  two  sons,  ss.  R  the  eldest,  and  H  the  youngest, 
and  also  two  daughters,  and  devises  certain  lands  thus,  viz.  to  H  in  tail, 
when  he  comes  to  twenty-four  years  of  age,  upon  condition  that  he  shall 
pay  to  my  two  daughters  20/.  a  year,  at  their  full  age;  and  if  the  said 
H  dies  before  twenty-four,  then  I  will,  that  R,  my  son  and  heir,  shall 
have  the  said  land  to  him  and  to  his  heirs,  he  giving  and  paying  to  my 
said  daughters  the  said  money,  in  such  manner  as  H  should  have  done, 
if  he  had  lived ;  and  if  my  said  sons  H  and  R,  (if  the  said  lands  come 
to  the  said  R  by  the  death  of  H)  do  not  pay  the  said  money  to  my  said 
daughters,  as  aforesaid,  then  I  will  my  said  land  shall  remain  to  my 
daughters  and  their  heirs  forever ;  and  after  the  devisor  dies ;  this  is  a 
I  i  mi  la  Hon  upon  the  estate  of  H,  and  not  a  condition  ;  so  that  if  H  does 
not  pay  the  money  to  the  two  daughters,  after  his  age  of  twenty-four 
years,  and  at  the  full  age  of  the  daughters,  R  shall  have  it  by  way 
of  limitation,  and  cannot  enter  as  for  a  condition  broken;  because 
otherwise,  if  this  should  be  a  condition,  it  would  defeat  the  portions 
given  to  the  daughters,  and  the  future  devise  to  them,  which  is  against 
the  intent  of  the  devisor.  Adjudged  in  a  writ  of  error  per  tot  am  Cu- 
riam, and  the  judgment  given  to  the  contrary  in  banco  reversed. 

Roll.  Abr.  411,  112;  Wiseman  and  Baldwin,  Cro.  Eliz.  376;  Gouls.  152;  Owen, 
112,  S.  C.  adjudged  ;  and  the  judgment  in  C.  B.  reversed  accordingly. 

It'  a  man  devises  land  to  another  in  tail,  upon  condition  that  he  shall 
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(H)  What  shall  be  said  a  Condition,  and  not  a  Limitation. 

not  alien ;  and  that  if  lie  dies  without  issue,  it  shall  remain  over  to 
another  in  fee ;  and  after  the  devisee  aliens ;  yet  he  in  the  remainder 
cannot  enter  for  the  condition  broken,  but  the  heir  at  common  law ;  for 
this  is  not  a  limitation  but  a  condition. 

Roll.  Abr.  412.    Skirne  and  Bond,  by  two  judges  ;  but  qucere. 

If  a  copyholder  in  borough-english  surrenders  to  the  use  of  his  will, 
and  after  devises  to  his  wife  for  life,  remainder  to  his  eldest  son,  (a)  pay- 
in"1  40s.  to  each  of  his  brothers  and  sisters,  within  two  years  after  the 
death  of  his  wife,  &c,  this  is  a  limitation,  and  not  a  condition ;  for  if  it 
should  be  a  condition,  it  would  extinguish  in  the  heir,  and  there  would 
be  no  remedy  for  the  money. 

Cro.  Eliz.  204,  205,  Wellock  and  Hammond,  adjudged ;  2  Leon.  114,  S.  C. ;  Cro.  Jac. 
592 ;  3  Co.  21;  2  Brownl.  08,  S.  C.  cited,    (a)  For  this  vide  Stile,  29-4 ;  2  Sid.  152, 

||  Where  a  testator  gave  lands  to  M  B,  his  sister,  in  fee,  paying  100/, 
per  annum  to  his  wife  for  her  life,  and  also  several  legacies  to  several 
of  his  nephews  and  cousins  within  twelve  months  after  the  decease  of 
the  wife;  and  several  of  the  legatees  died  in  the  lifetime  of  the  wife; 
Lord  Hardwicke  held  that  these  legacies  did  not  lapse,  but  were  trans- 
missible to  the  representatives ;  that  there  was  a  remedy  at  law  for  these 
legacies  according  to  the  above  case  of  Wellock  v.  Hammond;  that  this 
was  a  conditional  limitation  to  M  B,  until  default  in  payment  of  the 
legacies,  and  then  her  estate  would  determine ;  one  moiety  of  which 
would  then  be  in  her  as  heir  at  law,  and  the  other  moiety  in  the  son  of 
the  other  sister,  who  was  dead,  as  co-heir,  for  which  he  might  maintaia 
an  ejectment. 

Tunstall  v.  Brachem,  Ambl.  167. 

Where  a  testator  devised  his  estates  to  the  use  of  his  son  A  in  tail ; 
remainder  to  B  his  daughter  in  tail ;  remainder  to  his  daughter  C  for 
life ;  remainder  to  her  son  D,  and  his  heirs,  upon  condition  that  he  pay 
to  his  elder  sister,  plaintiff's  mother,  100/.  at  or  soon  after  his  being  pos- 
sessed of  the  estate  ;  and  in  default  that  the  estate  should  be  to  plaintiff's 
mother,  &c,  and  A,  B,  C,  and  also  the  mother  being  dead,  a  bill  was  filed 
by  plaintiff  against  D,  in  whom  the  remainder  in  fee  was  vested  in  pos- 
session as  her  executor,  to  have  the  100/.  raised,  Lord  Hardwicke  decreed 
accordingly,  saying,  This  is  a  conditional  limitation,  and  there  is  a  legal 
remedy  for  raising  the  money :  it  is  a  condition  subsequent,  as  all  con- 
ditions turned  into  limitations  are :  it  is  to  be  raised  after  D  comes  into* 
possession. 

Embrey  v.  Martin,  Ambl.  230.|| 

If  a  copyholder  in  fee,  in  borough-english,  having  three  sons,  surren- 
ders to  the  use  of  his  will,  and  devises  to  his  second  son,  upon  condition 
to  pay  20?.  apiece  to  his  daughters,  and  dies,  this  is  a  condition,  and  not 
a  limitation ;  for  there  is  no  necessity  to  expound  it  otherwise,  as  where 
a  man  devises  to  his  eldest  son. 

Cro.  Jac.  50,  Curtis  and  Woolverston,  adjudged  per  totam  curiam  prestev  Williams, 
who  held  it  was  a  limitation,  and  that  the  land  should  go  to  the  eldest  brother,  who 
is  inheritable  by  the  custom  ;  for  that  otherwise  he  would  be  prejudiced ;  and  vide 
Carter,  171. 

If  A  devises  lands  to  B,  provided  that  if  B  marries  without  the  consent 
of  C  and  others,  or  dies  without  issue,  then  to  D,  &c,  this  is  a  limitation, 
and  not  a  condition,  in  respect  the  remainder  is  limited  over  to  a  stranger, 
Vol.  II.— 37  2  B 
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and  not  to  the  heir;  for  though  the  words  proviso  et  si  (a)  are  express 
words  of  condition,  it  would  he  an  unreasonable  construction  of  the 
intent  of  the  devisor,  that  B  should  do  an  act  by  which  the  estate  of  D 
should  be  forfeited. 

2  Lev.  21,  22,  Williams  and  Fry,  adjudged  ;  Vent,  199,  S.  C.  adjudged  by  the  name 
of  Try  and  Porter;  Raym.  236  ;  Mod.  86,  S.  C.  adjudged,  (a)  Dyer,  316,  dubitatur; 
Leon.  283,  dubitatur;  It*  Co.  41  a,  conir.  :  but  in  1  Ventr.  203,  (as  in  several  other 
books.)  this  opinion  of  Coke  is  taken  notice  of.  and  denied  to  he  law.  [Words  of  an 
express  condition  shall  not  ordinarily  be  construed  as  a  limitation:  but,  where  an 
estate  is  to  remain  over  for  breach  of  a  condition,  which  is  by  express  words  a  condi- 
tion, vet  it  ought  To  lie  intended  as  a  limitation.  Per  Holt.  11  Mod.  61;  Page  and 
llavward.  2  Salk.  570,  S.  C] 

If  a  man  devises  certain  lands  to  A,  his  heir  at  law ;  and  devises  other 
lands  to  B  in  fee ;  and  if  A  molest  B  by  suit  or  otherwise,  he  shall  lose 
what  is  devised  to  him,  and  it  shall  go  to  B  ;  these  words  make  a  limi- 
tation, and  not  a  condition;  for  if  it  were  a  condition,  it  would  descend 
on  the  heir,  and  then  B  would  receive  no  benefit  by  the  breach  of  it. 

2  Mod.  7,  agreed  by  Curiam. 

[A  devised  lands  to  his  second  son,  upon  condition  that  he  or  his 
heirs  should  pay  and  satisfy  to  the  testators  six  grandchildren  (the 
children  of  the  devisee)  the  sum  of  00/.,  to  be  equally  divided  among 
them,  with  a  clause  of  entry  and  distress  in  default  of  payment  of  all 
or  part. — This  is  not  a  mere  condition,  (b)  but  a  conditional  limitation, 
there  being  an  express  limitation  over  to  the  legatees  in  case  of  nonpay- 
ment, who  were  to  enter  and  hold  in  the  nature  of  tenants  by  elegit. 

Wigg  v.  Wigg,  1  Atk.  382.  (b)  A  condition,  properly  so  called,  annexed  to  an  estate, 
differs  from  what  is  called  a  conditional  limitation  in  this,  that  it  is  the  proper  effect 
of  a  condition  to  give  title  by  the  breach  of  it  to  the  grantor,  or  those  claiming  from 
him  the  reversion  in  the  lands :  a  conditional  limitation  limits  the  estate  over  to  a 
stranger ;  and  in  the  case  of  a  conditional  limitation,  the  estate  expires  and  determines 
of  itself,  without  any  act,  as  entry  or  claim,  to  be  done  or  made  by  him  who  hath  the 
expectant  interest :  whereas,  in  the  case  of  a  condition  properly  so  called,  advantage 
must  be  taken  of  the  breach  of  it  by  the  activity  of  the  grantor,  his  heirs  or  assigns. 
2  Wooddes.  143,  144.  Conditional  limitations  so  far  partake  of  the  nature  of  con- 
ditions, as  they  abridge  or  defeat  the  estates  previously  limited ;  and  they  are  so  far 
limitations,  as,  upon  the  contingency  taking  place,  the  estate  passeth  to  a  stranger. 
Co.  Lit.  202  b,  n.  1,  13th  edit.]    0  See  2  Caines,  345.J/ 

[]  Land  was  limited  to  the  second  son,  subject  to  a  proviso,  that  if  the 
elder  son  should  die  without  issue,  the  second  should  pay  his  sister 
15,000/.  within  six  months  after  the  death  of  the  elder,  or  in  default 
-hereof,  the  land  should  go  to  the  sister  and  her  heirs.  The  elder  brother 
died  without  issue,  and  within  three  months  afterwards  the  sister  died, 
and  the  second  son  refused  to  pay  the  money.  It  was  decreed  that  this 
should  be  taken  as  land,  and  go  to  the  heir  of  the  sister ;  and  not  as  per- 
sonal estate,  and  only  a  security  for  money,  and  go  to  her  executor ; 
otherwise  the  known  and  common  difference  between  a  limitation  and 
condition  would  be  destroyed. 

Earl  of  Winchekea  v.  Wentworth,  1  Vern.  402. 

One  devised  his  real  estate  to  his  brother  and  his  heirs,  on  this  express 
condition,  that  within  three  months  after  his  decease,  he  should  execute 
and  deliver  to  his  trustee  a  general  release  of  all  demands  which  he 
might  claim  on  his  estate,  or  any  part,  for  what  cause  soever.  But,  if 
his  brother  should  neglect  to  give  such  release,  the  said  devise  to  him 
should  be  null  and  void  to  all  intents,  and  in  such  case  he  devised  the 
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estate  to  R  W,  his  heirs  and  assigns  forever.  The  brother,  the  first 
devisee  upon  this  condition,  who  happened  to  be  the  heir  at  law,  died  in 
the  testator's  lifetime.  Lord  Hardwicke  held  this  devise  to  be,  not  a 
strict  condition,  but  a  conditional  limitation,  and  that  being  so,  it  was  not 
necessary  that  every  particular  fact  should  take  place ;  that  if  in  any 
event  the  first  limitation  could  not  take  place,  the  subsequent  should ; 
and  that  it  was  clearly  the  intent  of  the  testator,  if  no  such  release  was 
executed,  whereby  the  demand  against  his  estate  would  exist,  the  estate 
should  go  over ;  and  his  lordship  decreed  accordingly. 
Aveljn  v.  Ward,  1  Ves.  420. 

E  S  devised  all  her  freehold  and  copyhold  estates  at  H  to  her  bro- 
ther and  heir  at  law,  M  S,  his  heirs  and  assigns  forever,  upon  this 
express  condition,  that  he  should,  within  six  calendar  months  next  after 
her  decease,  at  his  own  expense  make,  execute,  or  deliver,  or  tender  to 
her  executor  a  good  and  valid  release,  receipt,  or  discharge  for  the  legacy 
of  1000?.,  bequeathed  to  him  by  the  will  of  his  brother  J  S,  (whose 
executrix  the  testatrix  was,)  and  also  of  all  other  claims  and  demands 
whatsoever  upon  the  estate  of  J  S,  or  upon  her  estate  on  account  of  her 
executorship  or  otherwise ;  declaring  her  will  and  intention  that  the  said 
devised  premises  at  H  should  be  accepted  and  taken  by  her  brother 
M  S  in  full  satisfaction  and  discharge  of  the  said  legacy,  and  of  all 
other  such  claims  and  demands  as  aforesaid:  but,  if  he  should  refuse  or 
neglect  to  comply  with  the  said  condition,  she  declared  her  will  and  in- 
tention to  be,  that  at  the  expiration  of  the  said  six  calendar  months  after 
her  decease  the  said  devise  to  him  should  become  void ;  and  she  did  in 
that  case  from  and  after  the  expiration  of  the  said  six  calendar  months 
give  and  devise  all  her  said  freehold  and  copyhold  estates  at  H  to  S  M, 
her  heirs  arid  assigns  forever ;  appointing  her  sole  executrix.  The  tes- 
tatrix died  in  December,  1794.  M  S  contested  the  validity  of  the  will 
in  the  Prerogative  Court,  and  afterwards  by  appeal  to  the  delegates; 
but  probate  was  in  July,  1708,  granted  to  S  V,  formerly  S  M.  M  S 
then  filed  a  bill  against  the  executrix  and  her  husband,  stating  that 
within  six  months  after  probate  he  had  proposed  to  execute  the  release 
required  by  the  testatrix,  and  to  pay  the  costs,  on  having  the  estate  at 
II  conveyed  to  him,  and  praying  a  conveyance  accordingly- — By  the 
master  of  the  rolls — It  is  clear  from  the  case  of  Avelyn  v.  Ward,  that 
this  is  a  conditional  limitation,  and  not  a  mere  condition  :  and  being  so, 
it  seems  to  follow,  that  the  event  having  taken  place,  the  court  eannot 
possibly  relieve.  Though  the  estate  is  given  over  to  the  executrix,  who 
would  have  been  benefited  by  the  release,  yet  it  is  a  real  estate,  which 
she  could  not  take  as  executrix ;  and  therefore  the  circumstance,  that 
she  is  so,  makes  no  difference. 

Simpson  v.  Vickers,  14  Yes.  341. || 

[For  the  distinction  between  a  condition  in  deed  and  a  limitation, 
denominated  by  Littleton  a  condition  in  law,  see  2  Bl.  Coram.  155; 
Fearne,  Cont.  Rem.  194,  400.] 

(I)  Of  Conditions  precedent  and  subsequent. 

Conditions  precedent  are  such  as  must  be  punctually  performed  before 
the  estate  can  vest; (a)  but  on  a  condition  subsequent,  the  estate  is  ini- 
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mediately  executed;  yet  the  continuance  of  such  estate  dependeth  on 
the  breach  or  performance  of  the  condition. 

Eq.  Abr.  108:  [Co.  Lit.  218;  Francis's  Mex.  Eq.  44.]  j3 Precedent  conditions  are 
such  as  must  happen,  or  be  performed,  before  the  estate  can  vest  or  be  enlarged.  Van- 
hornev.  Dorrance,2  Dall,  317.  The  distinction  between  a  condition  precedent  and  sub- 
sequent is  frequently  very  important,  as  the  same  event  may  produce  different  and 
directly  opposed  effects:  for  example,  when  a  precedent  condition  becomes  impossible 
Dy  the  act  of  God,  no  estate  can  vest,  2  Dall.  317  ;  whereas,  when  the  condition  is  a 
iquent  one,  the  estate  becomes  absolute.  Co.  Lit.  206  a,  218  a;  Thomas  v.  Howell, 
1  Salk.  170. £f  (a)||This  maxim,  thai  where  the  estate  is  to  arise  upon  a  condition  pre- 
cedent,it  cannot  vest  till  that  condition  is  performed,  has  been  so  strongly  adhered  to, 
that  even  where  the  condition  is  become  impossible,  no  estate  or  interest  shall  grow 
thereon.  Harvey  v.  Aston.  3  Atk.  376;  Co.Litt.206;  Roundell  v.  Currer,  2  Br.  Ch. 
Hep.  67  :  Bertie  v.  Falkland,  2  Vern.  333.||  [If  one  party  covenants  to  do  one  thing, 
the  other  (A///*// another,  it  is  a  mutual  covenant,  and  not  a  condition  precedent.  Boone 
v.  Eyre,  2  Bl.  Rep.  1312.  But,  where  mutual  covenants  go  to  the  whole  of  the  consi- 
deration on  both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other.  Duke 
of  St.  Ail. an's  v.  Shore,  III.  Bl.  Rep.  270.  There  are  no  precise  technical  words  re- 
quired in  a  deed  to  make  a  stipulation  a  condition  precedent  or  subsequent ;  neither  doth 
it  depend  on  the  circumstance,  whether  the  clause  is  placed  prior  or  posterior  in  the 
deed,  so  that  it  operates  as  a  proviso  or  covenant.  For  the  same  words  have  been  con- 
strued to  operate  as  either  the  one  or  the  other,  according  to  the  nature  of  the  transaction. 
Hotham  v.  E.  I.  Company,  1  T.  Rep.  645  ;]  |32  R.  &  P.  297  ;  2  Caines,  352 ;  Willes, 
s  e  4  East,  221 ;  4  B  &  P.  1G3  ;  11  Ves.  170  ;  Willes,  153.gf  ||  So  by  Lord  Tal- 
bot in  Robinson  v.  Comyns,  Ca.  temp.  Talb.  166.  And  Lord  Kenyon,  in  Porter  and 
ihard,  6  T.  Rep.  668,  says  conditions  are  to  be  construed  to  be  either  preceded  or 
subsei  luent  according  to  the  fair  intention  of  the  parties  to  be  collected  from  the  instru- 
ment, and  technical  words,  if  there  be  any  such,  should  give  way  to  that  intention. || 
pSee  Newkirk  v.  Newkirk,  2  Caines,  352;  Barruso  v.  Madan,  2  Johns.  148  ;  Brock- 
enbrough  v.  Ward,  4  Rand.  352  :  Green  v.  Thomas,  2  Fairf.  318 ;  Thompkins  v.  Elliott, 

5  Wend.  496;  3  Pet.  374;  12  Mod.  464.£ 

As,  if  I  grant,  that  if  A  will  go  to  such  a  place  about  my  business,  that 
he  shall  have  such  an  estate,  or  that  he  shall  have  10?.,  &c. ;  this  is  a  con- 
dition precedent. 

3  II.  6,  7  b ;  Roll.  Abr.  414. 

So,  if  I  retain  a  man  for  40s.  to  go  with  me  to  Rome ;  this  is  a  condi- 
tion precedent,  for  the  duty  commenceth  by  going  to  Rome. 

3  II.  6,  33  b  ;  Roll.  Abr.  414.  0  An  agreement  by  A,  a  militia  man,  with  B  to  pay 
him  for  j  »erforming  a  tour  of  duty  for  him,  "  upon  his  return  from  performing  the  same," 
is  a  condition  precedent ;  and  B  having  deserted  before  he  had  fully  performed  the 
duty,  it  was  held  he  could  not  recover  against  A.  Concord  v.  Concord,  2  Virg.  Cas. 
138.  See  14  Mass.  453  ;  Wright,  388  ;  7  Wend.  330  ;  4  Wash.  C.  C.  R.  6  ;  1  J.  J. 
Marsh.  591 :  6  J.  J.  Marsh.  161 ;  Coxe,  170  ;  1  Ham.  14.  When  in  a  contract  for  the 
purchase  of  land,  no  time  has  been  limited  for  the  conveyance  of  the  property,  and  a 
time  is  limited  for  the  payment  of  the  purchase  money,  the  conveyance  is  not  a  con- 
dition precedent  to  the  right  to  demand  the  money.     Bailey  v.  Clay,  4  Rand.  346 ;  see 

6  Cowen,  669;  6  Cuwen,   624;  4  Cowen,  173. gf 

So,  if  a  man,  by  will,  devises  certain  legacies,  and  then  devises  all  the 
residue  of  his  estate  to  his  executor,  after  debts,  legacies,  &c,  paid  and 
discharged;  this  is  a  condition  precedent,  so  that  the  executor  cannot 
have  the  residue  of  the  estate  before  the  debts  and  legacies  are  dis- 
charged, i 

Roll  Abr.  415  ;  Jones.  327  ;  Cro.  Car.  335. 

||  So,  where  a  man  bequeathed  1000/.  to  A  to  be  paid  to  her  as  soon 

he  should  attain  the  age  of  twenty-one  years,  and  in  case  she  should 

live  to  attain  that  age,  and  not  otherwise,  or  upon  her  marriage,  which 

should  first  happen ;  provided  she  should  marry  with  the  consent  of  his 

executors,  and  not  otherwise;  but  in  case  she  should  happen  to  die 
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before  she  should  attain  the  age  of  twenty-one  years,  or  be  married 
without  such  consent,  then  over ;  this  is  a  condition  precedent ;  and  by 
her  marriage  under  age  without  consent,  one  of  the  executors  being  dead, 
and  the  other  resident  abroad,  is  reduced  to  the  single  contingency  of  her 
attaining  the  age  of  twenty-one  years. 
Knight  v.  Cameron,  14  Yes.  389. || 

But,  if  a  man  devises  a  term  to  A,  and  that,  if  his  wife  suffers  the  de- 
visee to  enjoy  it  for  three  years,  she  shall  have  all  his  goods  as  executrix  ; 
but,  if  she  disturbs  A,  then  he  makes  B  executor,  and  dies  ;  his  wife  is 
executrix  presently  :  for  though  in  grants  the  estate  shall  not  vest  till  the 
condition  precedent  is  performed,  yet  it  is  otherwise  in  a  will,  which  must 
be  guided  by  the  intent  of  the  parties  ;  and  this  shall  not  be  construed 
as  a  condition  precedent,  but  only  as  a  condition  to  abridge  the  power 
of  being  executrix,  if  she  perform  it  not. 

Cro.  Eliz.  219.  Jennings  and  Gore,  adjudged  per  iotam  Curiam,  though  Anderson 
at  first  inclined  contr.  Leon.  229,  S.  C.  adjudged  per  to/am  Curiam,  Anderson  changing 
his  opinion.     Winch.  115,  S.  C.  cited. 

If  A,  tenant  for  life,  and  R,  in  reversion  in  fee,  covenant  to  levy  a  fine, 
and  that  it  shall  be  to  the  use  of  A  and  his  heirs,  si  R  does  not  pay  10s. 
to  A  the  tenth  of  September  after  ;  and  if  he  does  pay,  then  to  the  use 
of  A  for  life,  and  after  to  the  use  of  R  in  fee  ;  in  this  case  this  word  si,  &c, 
is  a  condition  subsequent,  and  not  precedent ;  so  that  A  hath  an  estate  in 
fee  till  R  pays  the  10s.,  because  there  is  a  day  limited  for  the  payment 
of  the  10s.,  and  the  subsequent  words  explain  the  intent  to  be  a  subse- 
quent condition,  ss.  And  if  he  pays  it,  then  it  shall  be  to  A  for  life,  and 
after  to  the  use  of  R  in  fee,  which  shows  the  intent  to  be  that  A  shall 
have  an  estate  in  fee,  till  the  10s.  paid. 

Roll.  Abr.  415  ;  Spring  and  Cesar,  adjudged.  Jones,  389 ;  Winch.  103,  S.  C. 

A  copyholder  in  borough-english  surrenders  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  his  eldest  son  and  his  heirs,  if  he  lives  to 
twenty-one ;  provided  and  upon  condition,  that  if  he  dies  before  twenty- 
one,  it  shall  remain  to  the  surrenderor  and  his  heirs  ;  though  by  the  first 
words  it  seems  to  be  a  condition  precedent,  yet  upon  all  the  words  taken 
together  it  is  not,  but  a  surrender  to  the  use  of  the  eldest  son,  to  be  de- 
feated upon  a  condition  subsequent. 
3  Lev.  132,  adjudged. 

|]  One  bequeathed  the  residue  of  his  personal  estate  to  J  S,  provided 
she  married  with  the  consent  of  his  executors,  (who  were  but  executors 
in  trust,)  and  if  she  should  marry  otherwise,  then  he  gave  it  over  to  J  N. 
One  of  the  executors  died,  after  which  J  S,  without  the  consent  of  the 
other,  married  ;  whereupon  J  N  brought  his  bill  for  the  residue.  But 
by  the  master  of  the  rolls — In  the  nature  of  thing,  and  according  to 
the  intention  of  the  testator,  this  could  not  be  a  condition  precedent ;  for 
at  that  rate  the  right  to  the  residue  might  not  have  vested  in  any  person 
whatever  for  twenty  or  thirty  years  after  the  testator's  death ;  since  both 
the  executors  might  have  lived,  and  J  S  continued  so  long  unmarried, 
during  all  which  time  the  right  to  the  residue  could  not  be  said  to  be  in 
the  executors,  they  being  expressly  mentioned  to  be  but  executors  in 
trust.  Besides,  the  bequest  of  the  residue  is  first  to  J  S,  which,  if  the 
will  had  stopped  there,  would  have  been  an  absolute  devise  ;  so  that  the 
following  condition  annexed  must  be  a  subsequent,  not  a  precedent  one. 

2b2 
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And  the  rule  of  law  is,  that  if  there  be  a  subsequent  condition,  which 
becomes  impossible  by  the  act  of  God,  this  excuses  and  discharges  the 
grantee  from  the  condition  ;  for  lex  nan  cogit  ad  impossibilia. 

Peyton  v.  Bury,  2  P.  Wins.  626.|| 

If  A  makes  a  lease  for  five  years  to  B,  upon  condition  that  if  B  pays 
him  10/.  within  two  years,  that  then  he  shall  have  a  fee-simple  in  the 
lands,  and  makes  livery  and  seisin  to  B  ;  (a)  this  passeth  the  freehold 
immediately  ;  and  B  hath  a  fee  conditional ;  because  if  the  freehold  was 
not  to  vest  in  B  till  the  condition  performed,  it  would  be  difficult  to  de- 
termine in  whom  the  freehold  lay  ;  for  conditions  may  be  inserted  in 
such  deeds  as  are  perfected  privately,  which  might  prove  greatly  preju- 
dicial to  strangers. 

Lit.  \  350  :  Co.  Lit.  216,  217.  (a)  But  if  A  leases  land  to  B  for  five  years,  and  B 
enters,  and  after  A  by  deed  grants  to  B  that  if  he  pays  to  A  107.  during  the  term, 
that  then  he  shall  have  the  land  to  him  and  his  heirs ;  this  enures  as  an  executory 
grant,  by  increasing  the  estate;  but  the  fee-simple  passeth  not  before  the  condition 
performed.     Co.  Lit.  217  b. 

But  in  case  of  a  lease  for  life,  with  such  a  condition,  the  freehold 
passeth  not  before  the  condition  performed,  because  the  livery  may  pre- 
sentlv  work  upon  the  freehold. 

Co.  Lit.  217  b. 

So,  if  a  man  grants  an  advowson,  &c,  (which  lie  in  grant)  for  years, 
upon  such  condition,  the  grantee  shall  have  no  fee  till  the  condition  per- 
formed. 

Co.  Lit,  217. 

If  A  lease  to  B  for  years,  upon  condition,  that  if  B  pays  money  to  A 
or  his  heirs  at  a  day,  that  B  shall  have  the  fee,  and  before  the  day  A  is 
attainted  of  treason  and  executed ;  now  though  the  condition  became 
impossible  by  the  act  and  offence  of  A,  yet  B  shall  not  have  a  fee,  be- 
cause a  precedent  condition  to  increase  an  estate  must  be  performed : 
and  (/.>)  if  it  becomes  impossible,  no  estate  shall  arise. 

Co.  Lit.  218  a.  (b)  But  it  has  been  ruled  in  equity,  where  the  condition  of  a  bond 
was  to  settle  certain  lands,  in  such  a  manor,  by  such  a  day,  though  the  obligor  died 
!n  lure  the  day,  and  so  the  bund  saved  at  law,  yet  the  agreement  should  be  executed 
in  *L»-<:i>\  and  so  decreed  in  Chancery,  between  Ilotham  and  Kyland,  Eq.  Abr.  18. 

||  On  a  demise  by  a  copyholder  for  one  year,  and  thence  from  year  to 
year  for  the  term  of  thirteen  years  more,  if  the  lord  would  license,  and 
xu  as  the  same  should  not  be  liable  to  forfeiture  ;  the  license  of  the  lord 
is  a  condition  precedent  to  the  further  term  of  thirteen  years. 

Doe  v.  Lufkin,  4  East,  221 ;  11  Yes.  170,  S.  C.|| 

Also,  in  equity,  with  respect  to  conditions  precedent  and  subsequent, 
the  prevailing  distinction  seems  to  be,  to  relieve  against  the  breach  or 
non-performance,  whether  the  condition  be  precedent  or  subsequent, 
where  a  compensation  can  be  made. 

Vern.  79,  107.    ]3  Walker  v.  Wheeler,  2  Conn.  299;  2  Edw.  78.0 

As,  if  A  conveys  lands  to  B,  &c,  and  their  heirs  upon  trust,  that  if  C, 
the  son  of  A,  within  six  months  after  the  death  of  A,  shall  secure  to 
trustees  500Z.  for  the  younger  children  of  C,  then  after  such  security 
given,  to  convey  to  C,  and  his  heirs;  and  until  the  time  for  giving  such 
security,  in  trust  for  the  eldest  son  of  C  ;  and  in  default  of  such  security, 
to  convey  to  such  eldest  son  and  his  heirs ;  if  C  dies  before  any  such 
security  given,  yet  this  condition,  though  precedent,  being  only  in  nature 
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of  a  penalty,  the  intent  of  the  trust  shall  be  regarded,  which  was  to 
secure  500/.  for  the  younger  children. 

Chan.  Ca.  89,  Wallis  and  Grimes  ;  Mod.  307,  S.  C.  cited. 

The  testator  devised  his  estate  to  the  defendants,  in  trust  for  the  use 
and  benefit  of  the  plaintiff;  but  declared  his  will  to  be,  that  the  plaintiff 
should  have  no  benefit  of  the  devise,  unless  the  plaintiff's  father  should 
settle  on  the  plaintiff  two  full  thirds  of  the  estate  settled  on  the  father  on 
his  marriage  ;  (a)  and  in  default  thereof,  the  estate  to  the  defendants  ;  the 
father  made  no  settlement  on  the  plaintiff,  but  devised  all  his  estate  to 
him  for  life,  but  subject  to  the  payment  of  debts :  it  was  admitted,  and 
so  adjudged,  that  this  estate  was  executed  in  the  plaintiff  by  the  statute 
of  uses,  and,  consequently,  that  this  is  a  condition  subsequent ;  yet  the 
chancellor  declared,  that  though  conditions  subsequent,  which  are  to 
devest  an  estate,  need  not  be  literally  performed,  yet,  even  in  such  a  case, 
if  the  party  cannot  be  compensated  in  damages,  it  would  be  against  con- 
science to  relieve;  and  therefore  ordered  the  master  to  examine  the  value 
of  the  estate  devised,  and  the  amount  of  the  debts  which  that  estate  was 
charged  with,  and  to  report  to  the  court,  whether  after  debts  paid  there 
would  be  two  full  thirds  of  the  father's  estate,  which  was  settled  on  him 
in  marriage,  left  to  the  plaintiff;  and  upon  a  re-hearing,  would  not  vary 
the  former  order,  declaring  that  the  difference  was,  whether  this  case  lay 
in  compensation  or  not ;  and  if  a  compensation  was  made,  he  would 
relieve  against  the  breach  of  the  condition ;  but  in  case  (/>)  a  sufficient 
compensation  was  not  made,  he  would  then  consider  farther  of  it. 

Vern.  79,  f  67,  Popham  and  Bamfield.  (a)  ||  The  words  of  the  devise,  according  to 
the  registrar's  book,  are  "  but  in  case  the  plaintiff's  father  should  refuse  by  good 
assurance  to  settle  two  full  third  parts,"  &c,  and  the  testator  further  declared  "that 
from  and  after  plaintiff's  death  without  heir  male,  or  alter  Sir  Francis  I'opham's 
refusal  to  make  such  settlement  as  aforesaid,  that  his  trustees  should  stand  seised  in 
trust  for  Bampfield  and  Winter,  two  of  his  trustees,  and  for  one  Sir  John  St.  Barbe."|| 
2  Vern.  222,  S.  C.  cited,  as  a  case  in  which  there  was  relief.  '2  Vern.  338,  S.  C,  cited 
as  a  condition  which  was  relieved  against,  (b)  That  in  all  cases  of  forfeitures  and 
breaches  iff  a  condition,  some  kind  of  compensation  may  be  made;  therefore  this  rule 
is  to  bo  extended  no  farther  than  where  compensations  have  been  allowed,  and  not  to 
the  forfeitures  by  a  tenant  for  life,  making  a  feoffment,  levying  a  fine,  suffering  a 
recovery,  wilful  forfeitures  by  copyholders,  &c.     Preced.  Chan.  570. 

If  a  feme  covert,  having  power  by  will  to  devise  lands,  devises  them 
to  her  executors,  to  pay  500/.  out  of  them  to  her  son,  provided  that  if 
the  father  gives  not  a  sufficient  release  of  certain  goods  to  her  executors, 
that  then  the  devise  of  the  500/.  should  be  void,  and  go  to  the  executors, 
and  after  her  death  a  release  is  tendered  to  the  father,  and  he  refuses ; 
yet  upon  making  the  release  after,  the  money  should  be  paid  to  the  son ; 
for  it  was  said  to  be  the  standing  rule  of  the  court,  that  a  forfeiture  should 
not  bind  where  a  thing  may  be  done  after,  or  a  compensation  made  for 
it ;  as,  where  the  condition  is  to  pay  money,  &c,  and  though  it  is  gene- 
rally binding,  where  there  is  a  devise  over,  yet  here,  it  being  to  go  tc 
the  executors,  it  is  no  more  than  the  law  implies. 

2  Vent.  352,  Cage  and  Piussel,  adjudged  in  Cane. 

If  a  man  devises  lands  to  J  S,  upon  condition  to  pay  20,000?.  to  his 
heir  at  law,  viz.  1001.  per  annum  for  the  first  sixteen  years,  and  2000/. 
per  annum  after,  till  the  whole  should  be  paid,  and  the  heir  enters  for 
the  non-payment  of  one  of  the  1000/.  per  annum,  J  S  shall  be  relieved 
upon  payment  of  the  1000/.,  together  with  the  interest,  from  the  time  it 
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became  payable,  without  any  deduction  for  taxes ;  the  court  declaring, 
that  wherever  they  can  give  satisfaction  or  compensation  for  the  breach 
of  a  condition,  they  can  relieve. 

S  ilk.  150,  pi.  7.  Grimstone  and  Lord  Bruce  :  2  Vern.  594,  S.  C.  j3  A  general  devise 
in  words  importing  a  present  interest,  when  the  will  makes  no  other  disposition  of  the 
property,  on  a  condition  which  may  be  performed  at  any  time,  the  condition  is  subse- 
quent. Finley  v.  King,  3  Put.  370*;  Taylor  v.  Mason,  'J  Wheat.  325;  Wells  v.  Smith, 
2  Edw.  IS.gj 

If  one  having  three  daughters,  devises  lands  to  the  eldest,  upon  condi- 
tion that  she,  within  six  months  after  his  death,  pay  certain  sivms  of 
money  to  her  two  other  sisters  ;  and  if  she  fail,  then  he  devises  the  land 
to  his  second  daughter,  on  the  like  condition,  &c. ;  the  court  may  enlarge 
the  time  for  payment,  though  the  lands  are  devised  over:  and  in  all 
cases  that  lie  in  compensation,  the  court  may  dispense  with  the  time, 
though  even  in  case  of  condition  precedent. 

2  Vern.  222,  Woodman  and  Blake.  ||  In  2  Vern.  166,  this  case  is  differently  stated. 
One  having  five  daughters  by  deed  settled  his  estate  so,  that  in  case  his  eldest  daughter 
should  pay  6000?.  within  three  months  after  his  and  his  wife's  decease,  to  be  equally 
distributed  amongst  Ins  other  daughters,  then  she  should  have  the  estate,  being  worth 
10,0002.  to  be  sold  ;  if  she  failed,  then  the  like  power  to  another  daughter,  [and  so  on 
to  his  five  daughters  successively,  R.  L.,]  with  power  in  the  deed  to  alter  or  revoke  the 
same.  By  will  reciting  his  power  to  alter  or  revoke  the  deed,  he  devises  that  his  eldest 
daughter  shall  have  the  pre-emption,  and  gives  six  months'  time  for  payment  of  the 
money,  [and  in  case  she  failed,  then  as  in  the  said  deed,  R.  L.]  The  eldest  daughter, 
within  the  six  months,  made  application  to  the  trustees,  that  t  ley  would  join  in  mort- 
gage or  sale  for  raising  the  money  ;  and  some  difficulties  arising  about  it.  she,  upon 
the  expiration  of  the  six  months'  time  for  the  payment  of  the  money,  exhibited  her 
bill  in  this  court,  and  being  indebted  to  the  now  plaintiff  Woodman,  assigned  [devised 
by  her  will,  R.  L.]  her  interest  and  right  of  pre-emption  to  him.  The  lords  commis- 
sioners, by  their  decree  in  this  cause,  21st  of  .March,  1691,  declared,  "that  the  plain- 
tiff Woodman  ought  to  be  relieved,  for  that  though  the  time  for  payment  of  the  6000Z. 
was  elapsed,  yet  there  was  an  interest  and  benefit  in  Mrs.  Dennys,  (the  daughter  for 
whom  the  time  had  been  enlarged  by  the  will,)  which  was  not  forfeited,  and  do  there- 
fore think  fit  and  so  order  and  decree,  that  the  said  plaintiff  Woodman  be  let  into  the 
benefit  of  the  said  estate."  Reg.  Lib.  B.  1691,  fol.  687.  See  this  case  1  Br.  P.  C. 
12 1 ,  and  Colles,  P.  C.  74,  where  it  is  said  this  decree  was  reversed  in  the  House  of 
Lords.  And  Sir  Thomas  Man's  case,  cited  by  the  master  of  the  rolls,  2  Freem.  206, 
S.  P.,  if  not  S.  C,  where  it  was  resolved  that  the  second  daughter  should  have  the 
land,  for  the  eldest  could  have  no  relief.     Mr.  Raithby's  note,  2  Vern.  167. || 

So,  where  one  devised  lands  to  J  S,  his  kinsman,  paying  1000?.  apiece 
to  his  two  daughters,  who  were  his  heirs  at  law,  and  J  S  made  default, 
and  the  daughters  recovered  in  ejectment ;  yet  J  S  was  relieved,  on 
payment  of  principal,  interest,  and  costs ;  though  it  was  insisted,  that 
this  was  a  condition  precedent,  and  to  the  disinherison  of  the  heir  at  law, 
and  in  favour  of  (a)  a  voluntary  devisee. 

2  Vern.  366,  Barnardiston  and  Fane,  (a)  Vide  Vern.  456,  where  it  was  given  as 
one  reason,  why  the  court  refused  to  relieve,  that  the  party  who  had  not  performed 
the  condition,  was  a  volunteer. 

A  man  having  two  daughters,  devised  to  each  of  them  20,000?.,  pay- 
able at  the  age  of  twenty-five  years :  but  if  they,  or  either  of  them, 
married  before  the  age  of  sixteen ;  or  if  the  marriage  were  without  the 
-ent  of  their  mother  and  trustees,  then  they  should  lose  1000?.  of  the 
portion,  which  should  go  to  his  other  children :  one  of  them  married 
before  the  age  of  sixteen,  but  with  the  consent  of  all  the  parties ;  and 
it  was  holden,  that  the  time,  being  only  a  circumstance,  might  be  dis- 
pensed with. 

Skin.  285,  The  Earl  of  Salisbury  and  Bennet,  decreed  Hil.  2  W.  &  M.,  by  the  lorda 
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commissioners  ;  2  Tern.  223,  S.  C,  where  it  is  said  that  the  father  treated  with  the 
Lord  Salisbury  about  the  marriage,  though  he  died  before  it  was  had  :  and  there 
decreed,  that  both  parts  of  the  condition  need  not  have  been  performed,  the  father,  by 
such  treaty,  having  himself  dispensed  with  it.  But  in  2  Vent.  365,  S.  C,  which 
came  on  Pasch.  30  Ca.  2,  it  is  said,  erroneously,  that  my  lord  keeper  wan  of  opinion, 
that  both  parts  ought  to  be  observed.  [5  See  Duffield  v.  Elwas,  1  Sim.  &  Stu.  239;  1 
Bligh,  N.  S.  497  ;  Long  v.  Ricketts,  2  Sim.  &  Stu.  179;  Worthington  v.  Evans,  1  Sim. 
&  Stu.  165  ;  Ambler  v.  Macon,  4  Call,  G0G.£f 

A  devised  his  lands  to  trustees  for  three  years,  and  if  within  the  three 
years  there  happened  a  marriage  between  G,  who  was  a  distant  rela- 
tion, and  of  the  same  blood  with  the  testator,  and  W  his  niece  and  heir 
at  law,  then  to  W  for  life,  remainder  to  her  first  son,  &c.,  in  tail  male,  by 
G  to  be  begotten ;  but  if  the  marriage  should  not  take  effect  within  the 
three  years,  or  if  the  marriage  should  be  before  the  years  of  consent, 
and  not  ratified  when  of  competent  age,  then  to  F  in  tail,  who  was  like- 
wise a  remote  relation  of  the  testator,  but  not  of  the  same  blood :  the 
marriage  between  G  and  W  did  not  take  effect,  though  several  propo- 
sals were  within  the  time  made  by  her  friends  to  his  guardians,  but  not 
accepted  by  them;  and  though  she  herself  had  pressed  the  match  as  far 
as  the  modesty  of  her  sex  would  permit.  She  afterwards  married  the 
plaintiff,  and  by  her  bill  prayed  the  benefit  of  the  devise  ;  the  condition 
being  answered  by  her,  to  what  she  was  capable  of  doing,  having  mar- 
ried a  person,  as  was  urged,  equal  in  circumstances,  &c,  to  <!,  but  her 
bill  was  dismissed  by  the  advice  of  Holt  and  Treby,  Ch.  Justices. 

3  Chan.  Ca.  129  ;  Bertie  and  Lord  Falkland  ;  Salk.  231,  pi.  9,  S.  ('.,  where  it  is  said, 
that  the  decree  was  reversed  in  the  House  of  Lords  :  2  Vern.  333,  S.  (J.,  where  it  is  said 
that  the  matter  was  ended  there  by  compromise.  ||  And  so  it  would  seem  from  the  ex- 
tract made  bj  Mr.  Raithby  from  the  journals  of  the  House  of  Lords,  which  is  as  fol- 
lows :  "  Resolved,  that  the  appellants  have  relief,  and  that  Mrs.  Bertie  do  enjoy  the 
estate  for  her  life ;  and  ordered  accordingly  that  the  trustees.  Sir  William  Witlocke 
and  J.  Grant,  and  their  heirs,  do  forthwith  convey  all  the  manors,  &c.,  of  John  Carey, 
devised  to  them,  so  that  they  may  be  assured  to  Eliz.  Bertie,  the  appellant,  for  life, 
remainder  to  Lord  Viscount  Falkland  and  the  heirs  male  of  his  body  ;  remainder  to 
the  right  heirs  of  the  said  John  Carey  forever.  And  that  there  shall  do<  be  any  ac- 
count of  the  profits  of  the  premises  for  the  time  pasl  :  and  that  Mr.  Carey's  goods 
shall  go  according  to  his  will ;  and  that  so  much  of  the  order  of  dismission  of  appel- 
lant's bill,  and  of  the  decree  on  behalf  of  Lord  Falkland,  as  is  contrary  to  this  judg- 
ment, be.  reversed."  Journ.  vol.  10,  p.  230,  23b,  237,  238,  239,  240,  241,  and  see 
Colles.  P.  C.  10.  || 

||  Where  a  testator  bequeathed  his  residue  in  trust,  in  case  A  should, 
within  six  calendar  months  after  the  testator's  decease,  give  security  not 
to  marry  B  ;  then,  and  not  otherwise,  to  pay  to  the  children  of  A,  with  a 
proviso  to  go  over,  if  she  should  refuse  or  neglect  to  give  such  security, 
this  was  held  a  condition  precedent ;  and  Sir  William  Grant,  after 
reviewing  the  cases  as  to  computation  of  time,  held,  that  the  six  months 
were  exclusive  of  the  day  of  the  testator's  death. 

Lester  v.  Garland,  15  Ves.  248. 

Where  a  testator  devised  his  estate  to  trustees,  to  pay  the  rents  to  his 
son  while  unmarried :  and  in  case  of  his  marriage,  with  consent  of  the 
trustees,  to  convey  to  him  ;  but  in  case  of  his  marriage  against  their 
consent,  then  to  sell  the  estate  and  divide  the  proceeds  among  other  per- 
sons, and  the  son  married  without  the  knowledge  of  the  trustees,  and 
both  of  them  disapproved  when  they  knew  it,  the  devise  over  was  held 
to  take  effect,  since  the  marriage,  with  consent,  was  a  condition  pre- 
cedent. 

Long  v.  Ricketts,  2  Sim.  &  Stu.  179 ;  and  see  Smith  v.  Cowdery,  Ibid.  358 ;  Worth- 

VOL.  II.— 38 
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ington  v.  Evans,  1  Sim.  &  Stu.  165;  Clarke  v.  Parker,  19  Yes.  1.  As  to  condition* 
precedent,  &c,  in  charterparties  and  agreements,  see  tit.  Agreement,  vol.  i.,  Pleas  and 
Pleading,  and  1  Will.  Saund.  320  b,  c,  d.|| 

(K)  Of  void  Conditions,  being  against  Law. 

li  a  feoffment  be  made  on  condition  to  do  a  thing  that  is  malum  in 
se,  as  to  kill  or  rob  J  S,  the  estate  of  the  feoffee  is  absolute,  and  a  bond 
made  on  such  condition  is  void;  for  the  estate  settled  in  the  feoffee  shall 
not  be  defeated,  nor  shall  a  bond  be  forfeited  for  the  forbearance  of  such 
an  action  ;  and  (a)  an  obligee  is  punishable  for  taking  a  bond  to  do  a  thing 
against  law. 

2  II.  4,  0  ;  Co.  Lit.  20G  b ;  Roll.  Abr.  418.     {a)  2  Vent.  109. 

If  a  parson,  on  his  being  presented  to  a  living,  gives  a  bond,  condi- 
tioned to  resign,  such  condition  may  be  lawful,  and  not  against  31  Eliz. 
cap.  6,  of  simony  ;  as, (b)  if  the  condition  be  to  restrain  the  incumbent 
from  non-residence,  a  vicious  life,  or  that  he  shall  resign  when  the  pa- 
tron's son,  kinsman,  or  friend  become  qualified  to  take  the  living. 

Roll.  Abr.  417;  Cro.  Jac.  248,  274;  Cro.  Car.  180:  Lit,  Rep.  135;  Hutton,  111; 
Jones,  220:  2  Keb.  44^> ;  Sid.  389;  Raym.  175 ;  Comp.  Ineumb.  40,  41.  (6)  So,  a 
bond  conditioned  for  the  payment  of  money  to  the  son  of  the  last  incumbent,  so  long 
as  he  should  continue  a  student  in  Cambridge  unpreferred,  &c,  is  good.  Nov,  142. 
So,  where  ?  patron  took  bond  of  his  presentee,  to  pay  bl.  yearly  to  the  wife  and 
children  of  ir.;  last  incumbent.  Earl  of  Sussex's  case,  cited  by  Foster,  J.,  Noy,  142. 
But  Comp.  Ineumb.  39,  these  charitable  resolutions,  if  any  such  there  were,  do  not 
seem  to  be  law. 

But,  if  the  condition  be  for  a  lease  of  the  glebe  or  tithes,  or  a  sum  of 
money,  this  is  clearly  simony  within  the  statute ;  and  therefore  the  con- 
dition void,  being  against  law. 

Vide  the  authorities  supra,  and  Comp.  Ineumb.  39,  40  ;  Comb.  394.  That  the  con- 
dition must  be  averred  to  have  been  entered  into  for  a  simoniacal  purpose.  Vide  Cro. 
Jac.  274  :  Hut.  110  ;  Moor,  64.  And  where  a  special  averment  may  be,  that  an  obli 
gation  was  made  for  a  matter  against  law.  Leon.  73,  203  ;  Godb.  29 ;  2  Wils.  347. 
j3  The  obligor  may  plead  any  matter  which  shows  that  the  bond  was  given  upon  an 
Illegal  consideration,  whether  consistent  or  not  with  the  condition  of  the  bond.  9 
East,  410  n.     Pole  v.  Harrobin ;  Ibid.  408,  Paxton  v.  Popham.sf 

Also  in  equity  it  hath  been  ruled,  that  where  a  bond  of  resignation 

is  general,  as  to  resign  upon  request,  some  special  reason  must  be  shown 

to  require  a  resignation ;  for  though  such  bonds  may  in  strictness  of  law 

be  good,  yet  if  they  are  made  an  ill  use  of,  as  by  extorting  money  from 

the  incumbent,  &c.,(e)  equity  will  grant  a  perpetual  injunction  against 

them. 

2  Chan.  Ca.  399 ;  Vera.  411,  131 ;  Eq.  Abr.  86,  87.  [That  such  bonds  are  bad  at 
law,  was  determined  by  the  House  of  Lords  in  the  great  cause  of  Ffytche  v.  The 
Bishop  of  London,  May  30th,  1783.  j8  1  East,  487,  S.  C.£f  But  see  4  Term  Rep.  81, 
359.]  (c)  That  the  ordinary  may  refuse  to  accept  a  resignation  made  by  the  restraint 
of  such  bonds.  Comp.  Ineumb.  31.  /3See  1  East,  391,  Legh  v.  Lewis;  3  B.  &  P. 
231,  S.  C.  in  error;  8  Yes.  51,  Lord  Kircudbright  v.  Lady  Kircudbright;  Willes,  571, 
Layng  v.  Paine. $ 

|]  It  was  determined  by  the  Court  of  King's  Bench,  Lawrence,  J.,  du- 
bitante,  that  at  common  law  a  general  resignation  bond  of  an  office,  in 
which  the  party  has  a  freehold,  is  good.  But  upon  a  writ  of  error,  the 
Court  of  Exchequer  Chamber  merely  affirmed  the  judgment,  declining 
to  give  any  opinion  upon  this  important  point,  as  it  did  not  sufficiently 
appear  on  the  record  that   the  office  in  question,  which  was  that  of 
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schoolmaster,  was  such  an  office  as  ought,  for  the  sake  of  the  public,  to 
be  deemed  a  freehold  office. 

Legh  v.  Lewis,  1  East,  391 ;  3  Bos.  &  Pull.  231.  || 

If  the  sheriff  of  a  county  makes  B  his  under-sheriff,  and  takes  a  bond 
or  covenant  from  him  that  he  will  not  serve  executions  above  20/.  with- 
out his  special  warrant,  this  is  a  void  covenant,  because  it  is  against  law 
and  justice,  inasmuch  as  when  he  is  made  under-sheriff,  he  is  liable  by 
the  law  to  execute  all  process,  as  well  as  the  sheriff  is. 

Roll.  Abr.  417;  Hob.  12,  S.  C;  Moor,  856,  pi.  1175;  Gcdb.  212;  Brownl.  65,  S. 
C,  in  which  last  hook  it  is  said  to  be  otherwise,  where  he  voluntarily  covenanted  ;  and 
vide  title  Sheriff;  and  2  Brownl.  282.  ||  See  Hudson  v.  Wilkins,  7  Greenl.  113  ;  Ayer 
v.  Hutchins,  4  Mass.  370;  Churchill  v.  Perkins,  5  Mass.  511. gf 

But,  if  an  under-sheriff  covenants  with  the  high-sheriff  to  discharge 
and  save  him  harmless  from  all  escapes  of  prisoners  arrested  by  the 
under-sheriff,  or  any  by  him  appointed,  this  is  a  good  covenant ;  for 
since  the  high-sheriff  transfers  his  authority,  it  is  but  reasonable  he 
should  take  security  for  the  faithful  execution  of  it ;  and  there  is  nothing 
intended  against  law,  but  rather  to  prevent  than  connive  at  escapes. 

II  ib.  1'2,  13;  Moor,  856,  pi.  1175;  Godh.  212;  Brownl.  65,  resolved  per  Curiam. 

If  A,  being  a.  custom-house  officer  by  patent,  makes  B  his  deputy, 
and  covenants  inter  alia  to  surrender  the  old  patent,  and  procure  a  new 
one  to  B  and  himself  before  a  day,  and  that  if  B  dies  before  A,  that  A 
shall  pay  300?.  to  the  executors  of  B.  and  gives  bond  for  the  perform- 
ance thereof;  admit  ting  these  covenants  void(a)  per  5  Ed.  6,  cap.  16, 
the  whole  bond  is  void,  though  some  of  the  covenants  are  not  void  or 
illegal. 

Cro.  Eliz.  520 ;  Lee  &  Ux.  v.  Colshill,  2  And.  55,  S.  C,  adjudged,  because  the  obli- 
gation is  one  entire  act  and  deed  of  the  party.  3  Co.  82,  S.  C.,  cited,  (a)  So,  where  a 
aheriff  takes  a  bond  for  a  point  against  23  H.  0,  c.  9,  and  also  for  a  just  debt ;  the  whole 
bond  is  void,  according  to  the  letter  of  the  statute  ;  for  a  statute  is  a  strict  law  ;  but  the 
common  law  divides  according  to  common  reason,  and  having  made  that  void  which  is 
against  law,  lets  the  rest  stand.  Hob.  14;  .Moor.  856,  pi.  1175;  Godh.  213  ;  10  Co. 
100;  Latch.  143  ;  Mod.  35  ;  2  Drown,  282;  Vent,  237  ;  Carter,  230;  2  Wils.  351. 

As  to  bonds  entered  into  in  restraint  of  trade,  it  seems  to  have  been 
always  admitted,  and  hath  been  frequently  adjudged,  that  a  bond  re- 
straining trade  in  general,  as  that  a  person  shall  not  follow  such  a  trade 
in  any  part  of  the  kingdom,  is  void ;  the  reasons  whereof  are,  that  such 
bond  tends  to  a  monopoly,  and  is  against  the  public  good;  deprive;  the 
party  of  his  means  of  livelihood;  enables  masters  to  lay  hardships  upon 
their  servants,  apprentices.  &c. ;  tends  to  oppression;  and  is  attended 
with  immediate  and  a]  parent  damage  to  the  one  side,  only  to  free  the 
other  from  the  fear  of  a  distant  damage  that  may  or  may  not  happen : 
but  it  seems  to  be  now  agreed,  that  a  condition  restraining  trade  in  a 
particular  place,  if  done  fairly,  and  upon  a  good  and  lawful  considera- 
tion, and  with  no  ill  intention,  is  good.  Also,  it  seems  to  be  now  set- 
tled, that  there  is  no(7>)  difference  between  a  bond  and  a  promise  in  these 
cases,  viz.  that  a  bond  should  be  void,  and  a  promise  good ;  but  that  the 
true  distinction  in  these  contracts,  whether  by  bond,  covenant,  or  promise, 
is  between  those  entered  into  upon  a  just,  fair,  and  reasonable  consider- 
ation, and  those  entered  into  upon  no  consideration,  or  a  vicious  one; 
that  the  former  will  be  good,  the  latter  void. 

Cro.  Eliz.  872;  Moor,  115,  pi.  259,  242;  pi.  379;  2  Leon.  210;  3  Leon.  217; 
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March,  191  ;  Owen,  143.  And  there  said  by  Anderson,  that  he  might  as  well  bind 
himself  that  he  would  not  go  to  church.  3  An  agreement  in  restraint  of  trade  through- 
out the  state,  is  void.  Nobles  v.  Bates,  7  Cowen,  307. d  (6)  The  difference  formerly 
holden  was,  that  in  covenant  or  promise,  all  being  to  be  recovered  in  damages,  the 
jury  may  assess  them  in  regard  to  the  consideration  ;  but  otherwise  of  a  bond;  be- 
cause then  the  whole  sum  must  be  recovered,  be  the  damages  or  consideration  never 
so  small.     3  Lev.  242. 

And  therefore  where  A  and  B  living  in  the  same  town,  and  being 
both  mercers,  A  desired  B  to  buy  his  old  goods,  which  B  did,  at  such  a 
price,  upon  condition  that  he  would  not  follow  his  trade  within  the  said 
town  ;  this  was  holden  ;i  lawful  contract :  1st.  Because  it  was  a  volun- 
tary restraint,  and  the  rule  is  volenti  non  fit  injuria.  2dlv,  That  it 
was  made  upon  a  valuable  consideration,  the  use  of  his  trade  being 
compensated  by  the  price  given  him  for  his  old  goods.  3dly,  That  the 
agreement  was  neither  malum  in  se,  nor  malum  prohibitum.  4thly, 
That  a  man  may  bind  himself  not  to  live  in  such  a  place,  and  by  con- 
sequence not  to  trade  there,  othly,  That  these  kind  of  bonds  are  very 
frequent  in  London. 

Cro.  Jac.  596  ;  Jon.  13  ;  March,  77  ;  2  Roll.  Rep.  201,  Joliffe  v.  Bride.  /3  An  agree- 
ment not  to  trade  in  a  particular  place,  and  for  a  particular  time,  is  valid.  7  Cowen, 
307.  See  Tyke  v.  Thomas,  4  Bibb,  486  ;  Stearns  v.  Barrett,  1  Pick.  450  ;  Palmer  v. 
Stebbins,  3  Pick.  188;  Pierce  v.  Fuller,  8  Mass.  223  ;  Perkins  v.  Lyman,  9  Mass.  522  ; 
Pierce  v.  Woodward,  6  Pick.  206. £f 

So,  where  the  condition  of  a  bond  was,  that  whereas  A  had  taken  the 
shop  of  B,  who  was  a  baker,  for  the  term  of  so  many  years,  and  had 
given  B  so  much  money  for  it,  the  condition  of  the  obligation  was  such, 
that  if,  during  the  term  aforesaid,  B  should  not  exercise  the  trade  of  a 
baker  within  the  (a)  parish  where  the  shop  was,  that  then  the  bond  should 
be  void,  otherwise  to  remain  in  full  force ;  and  this  was  holden  a  good 
bond. 

10  Mod.  27.  85,  130:  1  P.  Wins.  181,  S.  C;  Fort,  296,  S.  C;  Mitchel  v.  Reynolds, 
(a)  [So  of  a  street.  Comb.  122  ;  Chesman  v.  Xaimby,  2  Str.  739;  3  Br.  P.  C.  349, 
S.  C.     Davis  v.  Mason,  5  Term  Rep.  118,  S.  P.] 

So,  if  the  condition  of  a  bond  is,  that  the  obligor  shall  not  buy  any 
shoeps-trotters  of  any  person  of  whom  the  obligee  had  bought  or  should 
buy,  this  is  void,  being  a  restraint  of  trade,  and  tending  to  a  monopoly. 

Show.  2;  Comb.  121 ;  Thomson  and  Harvey  adjudged.     Holt,  674. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  be  always 
ready  to  give  evidence,  and  to  testify  the  truth  in  any  of  the  king's 
courts,  in  all  things  which  shall  be  demanded  of  him,  &c,  and  that  he 
shall  not  hurt,  endanger,  or  molest  the  obligee  in  his  lands  or  goods, 
ratione  alieujus  rei,  this  is  a  good  condition,  and  not  against  law;  for 
as  to  the  first  part,  if  he  had  not  been  obliged  thereto,  he  had  been  com- 
pellable by  law ;  and  by  the  last  part,  it  shall  be  intended  that  he  shall 
not  hurt,  &c,  tortiously,  but  not  to  restrain  him  from  pursuing  the. 
obligee  for  felony,  or  other  just  cause. 

Cro.  Eliz.  705  ;  Dobson  and  Crew,  adjudged  upon  demurrer  without  argument. 

If  A  is  imprisoned  for  felony,  and  B  bound  by  recognisance  to  prose- 
cute, if  B  after  gives  bond  to  C  conditioned  that  B  will  not  give  evidence 
against  A,  the  condition  is  against  law,  and  the  bond  void. 

Vent.  109;  Mason  and  Watkin,  adjudged  upon  the  first  opening;  and  the  court 
recommended  it  to  Serjeant  Paulet,  who  was  a  judge  in  Wales,  where  the  plaintiff 
Uvea,  to  have  him  prosecuted  for  taking  such  bond.   j3  See  Toler  v.  Armstrong,  4  Wash, 
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C.  C.  R.  297;  11  Wheat.  258;  Jones  v.  Caswell,  3  Johns.  Ca.  29;  Thompson  v. 
Davies,  13  Johns.  112 ;  Gulick  v.  Ward,  5  Halst.  87 ;  Pingry  v.  Washburn,  1  Aik. 
264;  Hudson  v.  Wilkins,  7  Greenl.  11?  ;  Ayer  v.  Hutchins,  4  Mass.  370;  Churchill 
v.  Perkins,  5  Mass.  541 ;  Denny  v.  Lincoln,  5  Mass.  385 ;  Badger  v.  Williams,  1 
Chip.  137.£/ 

[To  a  bond  with  condition  to  indemnify  against  a  note  ;  the  defendant 
pleaded  that  it  was  given  as  a  consideration  for  not  appearing  to  give 
evidence  on  a  prosecution  for  perjury :  it  was  adjudged  on  demurrer, 
after  two  arguments  in  the  Court  of  C.  P.,  that  the  plea  was  good. 

Collins  v.  Blantern,  2  Wils.  341.]     j3  Badger  v.  Williams,  1  Chip.  137.£f 

Condition   to  do  a  thing  which  will  be  maintenance,  is  void ;  as  to 

save  harmless  from  such  an  appeal  of  robbery,  as  B  hath  against  him. 

18  E.  4,  28  ;  Roll.  Abr.  417  ;  Carter,  229  ;  Allen,  60,  S.  P.  0  See  Whittaker  v. 
Cone,  2  Johns.  Ca.  58  ;  Belding  v.  Pitkin,  2  Caines,  147  ;  Everenden  v.  Beaumont,  7 
Mass.  78 ;  Swett  v.  Poor,  11  Mass.  549  ;  Brinley  v.  Whiting,  5  Pick.  354.0 

{A  condition  of  a  bond  to  surrender  a  person  in  execution  who   has 
been  once  discharged  by  the  plaintiff  is  illegal  and  void. 
Bos.  &  Pul.  242,  Da  Costa  v.  Davis.} 

Lease  for  life,  upon    condition,  that   if  the   lessee  marries  without 

license,  he  shall  re-enter,  is  a  good  condition.(a) 

43  E.  3,  G ;  Roll.  Abr.  418.  (a)  So  is  a  condition  to  renounce  an  administration. 
15  E.  4,  30;  Roll.  Abr.  417. 

If  the  condition  of  an  obligation  be,  not  to  sell  the  apparel  of  the 
wife,  this  is  good;  though  it  was  objected  it  was  against  law,  because 
against  the  liberty  of  the  baron. 

Roll.  Rep.  334;  per  Coke. 

So,  if  a  man  gives  bond  to  a  stranger,  conditioned  for  the  payment 

of  (b)  201.  yearly  to  his  wife,  this  is  good. 

Roll.  Rep.  334;  Co.  Lit.  206.  (b)  But,  if  the  condition  be  to  enfeoff  his  wife,  it  is 
void  because  against  a  maxim  in  law,  and  yet  the  bond  is  good.     Co.  Lit.  206  b. 

||  For  the  late  cases  and  statutes  respecting  conditions  to  resign  benefices 
see  tit.  Simony;  and  as  to  conditions  against  law  see  tit.  Obligation, 
(E),  and  as  to  illegal  agreements  see  tit.  Agreement  and  Assumpsit, 
(A)  and  (E).|l 

(L)  Of  repugnant  Conditions. 

A  condition  upon  a  (e)  feoffment  in  fee  not  to  (d)  alien,  is  void  because 

it  is  repugnant  to  the  estate. 

Co.  Litt.  22:: ;  10  Co.  38  b.  (c)  So,  on  a  grant  or  devise.  Co.  Lit.  223.  But  he 
may  be  restrained  for  a  particular  time,  or  from  alienating  to  a  particular  person. 
Larges's  eas  ,2  Leon.  82  and  3  Leon.  182.  Muschamp's  case,  Bridg.  132,  [{ or  except 
to  certain  persons.  Doe  v.  Pearson,  6  East,  173. ||  (d)  So,  a  condition  that  the  wife 
shall  not  be  endowed,  or  the  husband  be  tenant  by  the  courtesy  is  repugnant.  22  E. 
3,  19  b ;  Roll.  Abr.  418 ;  6  Co.  41,  S.  P. 

{  So  such  a  condition  annexed  to  a  bequest  of  the  dividends  of  bank 
stock  to  one  for  life,  and  at  his  decease  the  principal  and  interest  to 
devolve  to  his  heirs,  executors,  &c,  is  void,  being  inconsistent  with  and 
repugnant  to  the  gift;  and  the  legatee  takes  the  absolute  interest. 

3  Ves.  J.  324,  Bradley  v.  Peixots.} 

So,  of  a  condition  upon  a  feoffment  in  fee,  that  his  daughters  shall 
not  inherit  :  for  this  is  repugnant  to  the  estate,  and  an  attempt  to  estab- 
lish a  different  kind  of  inheritance  than  is  allowed  of  by  law. 

Dav.  34  •  Roll.  Abr.  418. 

2C 
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pWhen  a  devise  is  made  with  a  condition  that  the  person  who  may 
have  the  right  is  to  procure  an  act  of  the  legislature  to  change  his  name, 
••  together  with  his  taking  an  oath  before  he  has  possession,  that  he  will 
not  make  any  change  during  his  life"  in  the  will,  relative  to  the  real 
estate,  is  repugnant  to  the  nature  of  the  estate,  and  void. 

Taylor  v.  Mason,  9  Wheat.  325. £f 

But  a  gift  in  tail,  on  condition  that  the  donee  shall  not  discontinue,  or 

alien  in  fee-tail,  or  for  (a)  life,  is  good;  for  these  are  tortious  acts,  which 

may  well  be  restrained  by  condition. 

LO  Co.  39  :  Lit.  \  362 ;  Co.  Lit.  22:5 ;  Moor,  39,  pi.  126  ;  Vent.  322  ;  Cro.  Eliz.  35  ; 
Leon.  2'.'2.  ('/)  Either  for  the  life  of  another  or  his  own  life  ;  for,  though  an  estate 
for  his  own  life  be  lawful,  yet  the  condition  is  good,  because  the  reversion  is  in  the 
donor.  Co.  bit.  22.'!.  p  Bed  vide,  contr.  Dennis  v.  Loving,  1  Hard.  427  ;  Wetherell  v. 
Gearing,  12  Ves.  504,  and  tit.  Grants,  (I).£f 

But  (b)  a  liberty  inseparable  from  the  estate  cannot  be  restrained  by 
proviso.  Hence  it  is,  that  an  estate  tail  hath  (c)  five  essential  incidents, 
none  of  which  can  be  taken  away  by  any  condition.  1st,  To  be  dis- 
punishable of  waste.  2dly,  That  the  wife  shall  be  endowed.  3dly, 
That  the  husband  shall  be  tenant  by  the  curtesy.  4thly,  That  tenant  in 
tail  (j.l)  may  suffer  a  common  recovery.  5thly,  That  collateral  warranty, 
(whether  with  or  without  assets,  if  made  before  4  Ann.  c.  16,)  or  lineal 
with  assets,  may  bar  it. 

(6)  Hob.  170.  (c)  For  which  vide  Co.  Lit.  224 ;  6  Co.  41 :  1  Co.  86  ;  9  Co.  128  b ; 
Moor.  Col.  033  ;  1  Co.  14  a,  85  a ;  10  Co.  38  b ;  Cro.  Jac.  697  ;  Jones,  58 ;  Vent.  322 ; 
Ambl.  379.  (d)  And  according  to  10  Co.  38  b  :  Roll.  Abr.  418,  cannot  be  restrained 
from  making  a  lease,  within  32  11.  S,  c.  2s;,  or  levying  a  fine,  within  4  IT.  7,  c.  24.  But 
Co.  Lit.  223  b,  contr.  for  the  power  of  making  leases  is  not  incident  to  his  estate,  but 
given  to  him  collaterally  by  the  statute. 

A  made  settlement  of  his  lands  on  his  son  in  tail,  but  took  a  bond 
from  him  not  to  dock  the  entail :  on  a  bill  to  be  relieved,  it  was  ruled  in 
equity,  that  the  bond  was  good,  and  the  bill  dismissed  with  costs,  though 
the  alienation  was  made  by  the  issue ;  for  if  the  son  had  not  agreed  to 
give  the  bond ;  the  father  might  have  made  him  only  tenant  for  life. 

2  Vern.  233,  Freeman  and  Freeman. 

But,  where  A  gave  lands  to  B  in  tail,  remainder  to  C  his  brother  in 
like  manner,  and  made  them  enter  into  recognisances  to  each  other  not 
to  alien  ;  it  was  decreed  in  Chancery,  that  these  recognisances  should  be 
delivered  up  and  cancelled,  as  creating  a  perpetuity. 

Moor,  809,  810;  Pool's  case  adjudged,  by  the  advice  of  Coke,  Ch.  Just. 

So,  where  A  settled  his  land  upon  his  daughter  in  tail,  and  took  a 
bond  from  her  not  to  commit  waste,  the  daughter  levied  a  fine,  and  com- 
mitted waste,  and  the  bond  being  put  in  suit,  equity  relieved  against  it. 

Vern.  351,  Jervis  and  Bruton. 

A  gift  in  tail,  upon  condition  that  the  donee  may  alien  for  the  profit 
of  the  issue  is  a  good  condition. 
46  !-:.  3,  1  b;  Co.  Lit.  224,  S.  P. 

If  a  feoffment  be  made  upon  condition  that  the  feoffee  shall  not  alien 
in  mortmain,  this  is  a  good  condition,(e)  because  such  alienation  is  pro- 
hibited by  law,  and  regularly  (g)  what  is  prohibited  by  law  may  be 
prohibited  by  condition. 

Co.  Lit.  223  b.  (e)  So,  if  a  feoffment  be  made  to  baron  and  feme,  upon  condition 
that  they  shall  not  alien,  this  is  good  to  restrain  any  alienation  by  deed,  because  such 
alienation  is  tortious  and  voidable,  but  to  restrain  their  alienation  by  fine,  if  repugnant 
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and  void.  Co.  Lit.  224  a.  (g)  As  the  alienation  of  an  infant,  or  of  a  bishop  without 
his  chapter.  Co.  Lit.  224  a.  J3  A  perpetual  and  general  restriction  of  alienation, 
after  a  conveyance  in  fee,  is  void ;  but  it  is  otherwise  of  partial  restriction,  as  to  a 
particular  person  or  during  a  particular  time.  M' Williams  v.  Nisley,  2  S.  &  K.  513 ; 
Hawley  v.  Northampton,  8  Mass.  37.  £f 

(a)  If  A  hath  issue  two  sons,  B  and  C  and  (b)  covenants  to  stand  seised 
to  the  use  of  himself  for  life,  remainder  to  B  in  tail,  remainder  to  C  in 
tail,  &c,  provided  that  if  B,  &c.,  or  any  of  the  heirs  male  of  his  body- 
shall  alien,  &c,  the  uses  to  him  limited  shall  cease  only  in  respect  of  him, 
as  if  dead,  &c,  this  proviso  is  repugnant,  impossible,  and  against  law ; 
for  the  estate  of  the  tenant  in  tail  doth  not  cease  by  his  death,  but  by  his 

death  without  issue. 

1  Co.  84  a,  Corbet's  case  adjudged,  though  B  had  no  issue  at  the  time  of  the  breach 
of  the  condition.  Moor,  601,  pi.  831,  S.  C. ;  2  And.  134,  S.  C.  adjudged,  (a)  Sir 
Anthony  Mildmay's  case,  S.  P. ;  6  Co.  40,  adjudged  ;  Moor,  032,  pi.  868,  the  court 
divided."  Hob.  170,  Cholmely  and  Humble,  S.  1'.  ;  Cro.  Eliz.  379,  adjudged;  Moor, 
592,  pi.  799,  adjudged ;  And.  346,  adjudged;  1  Co.  86  a,  cited,  (b)  So,  in  case  of  a  devise, 
Germin  and  Astcott,  Moor,  304.  pi.  495,  adjudged  and  agreed  by  all  the  judges  of  Eng- 
land, that  the  proviso  was  repugnant.     And.  L86,  debated,  but  no  judgment.    2  And. 

7,  adjudged  by  all  the  justices.  4  Leon.  83,  adjudged  contr.  But  1  Co.  85,  cited  to 
have  "been  adjudged,  as  in  Moor  and  And.  and  vide  Cro.  -far.  696;  Jones,  58  :  Godb. 
102;  Moor,  543,  pi.  721,  and  vide  Poph.  97:  Brownl.  45;  God.  351;  2  Roll.  Rep. 
467,  477,  484. 

If  a  man  makes  a  feoffment  in  fee,  provided  that  the  feoffor  shall  have 
the  profits,  this  condition  is  void,(c)  because  it  is  repugnant  to  the  grant. 

7  11.  6,  43  b ;  Co.  Lit.  206,  S.  P.,  and  vide  Cro.  Eliz.  35,  107.  (c)  So.  if  there  be  a 
lease  to  three  during  their  lives,  provided  that  one  shall  not  take  the  profits  during 
the  life  of  the  other  two,    2  Leon.  132,  adjudged,  and  vide  Hob.  170 ;  Bulst.  42. 

If  a  man  grants  a  rent-charge  out  of  the  manor  of  D,  (in  which  the 
grantor  hath  nothing,)  with  a  proviso  that  it  shall  not  charge  his  per- 
son ;  (d)  though  the  repugnancy  doth  not  appear  in  the  deed,  yet  the 
proviso  is  void,  else  it  would  take  away  the  whole  effect  of  the  grant. 

Co.  Lit.  146  a.  (d)  So,  if  he  grants  a  rent  out  of  land  to  which  he  hath  title,  with- 
out a  clause  of  distress,  provided  that  it  shall  not  charge  his  person,  this  is  void  and 
repugnant,  if  he  gives  not  seisin  upon  the  grant.     6  Co.  58  0. 

If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life,  provided 
it  shall  not  charge  the  land,  though  the  grantee  might  notwithstanding 
charge  his  person,  yet  the  proviso  is  repugnant,  because  the  land  is  ex- 
pressly charged. 

Co.  Lit.  146  a. 

If  a  man  grants  a  rent-charge  out  of  land  to  another  for  life,  provided 

it  shall  not  charge  his  person,  and  the  grantee  dies,  his  executors  may 

bring  debt  for  the  arrears  :{e)  for  they  cannot  distrain,  because  the  estate 

in  the  rent  is  determined,  and  the  ]>>■<>'■;*<,  cannot  leave  the  executor 

without  remedy. 

Co.  Lit.  146  b ;  6  Co.  41  b,  S.  P.  (e)  This  must  be  understood  a  case  put  at  com- 
mon law,  for  tl'e  executors  of  such  tenant  for  life  may  at  this  day  distrain,  per  32  II 

8,  c.  37. 

If  a  man  makes  a  lease  for  years,  upon  condition  that  if  the  lessor 
grants  over  his  reversion,  the  lessee  shall  have  a  fee  ;  if  the  lessor  grants 
his  reversion,  by  fine,  the  lessee  shall  not  have  a  fee;  for  when  the  fine 
transfers  the  fee  to  the  conusee,  it  Avould  be  absurd  and  against  reason 
that  the  same  fine  should  work  an  estate  in  the  lessee. 

Co.  Lit.  378  0;  1  Co.  84;  Jones,  59,  and  vide  Moor,  450. 

If  an  obligation  is  conditional  for  the  payment  of  71.  by  2s.  per  week 
till  7/.  is  paid,  and  that  if  he  fails  of  payment  of  the  2s.  at  any  of  the 
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days  on  which  it  ought  to  be  paid,  that  the  obligation  shall  be  void,  else 
remain  in  force ;  this  condition  shall  be  taken  distributively  reddendo 
singula  singulis,  viz,  that  if  he  pays  the  71.  the  obligation  shall  be  void, 
but  that  if  he  fails  in  payment  of  the  2s.  at  any  of  the  days,  it  shall  be  in 
full  force  :  for  the  obligation  shall  not  be  taken  to  be  of  no  effect,  if  by 
any  means  it  may  be  made  good. 

Lev.  77.  Vernon  and  Alsop,  adjudged  upon  demurrer  to  the  defendant's  plea,  that 
he  did  not  pay  2s.  at  one  of  the  days.  Raym.  68,  S.  C.  adjudged,  because  the  condi- 
tion is  senseless,  and  therefore  the  obligation  is  single.  Sid.  105,  S.  C.  adjudged,  and 
that  the  obligation  was  single,  and  the  condition  repugnant  and  void.  j3See  1 W.  Saund. 
R.  66,  note  2,  and  the  cases  there  collected.  On  the  same  principle  a  note  in  the 
words  "  1  promise  not  to  pay,"  is  held  to  be  a  valid  promissory  note.  Bayl.  on  Bills, 
(4th  ed.)  G.fif 

If  the  condition  of  an  obligation  be,  That  if  the  obligor  shall  die 
without  issue,  that  then  if  he  by  his  last  will,  or  otherwise  in  his  life-time, 
shall  lawfully  assure  and  convey  certain  lands  to  the  obligee  and  his 
heirs,  that  then  the  obligation  shall  be  void,  &c.  This  condition  is  not 
repugnant,  but  shall  be  construed  according  to  the  intention  of  the 
parties,  to  be  collected  out  of  the  words  of  the  condition. 

Jones,  180,  Eaton  and  Butler,  adjudged  per  totam  Curiam;  conir.  Dodderidge, 
Palm.  553,  S.  C. 

[If  the  condition  of  a  bond  state  that  the  defendant  is  truly  indebted, 
and  that  the  bond  shall  be  void  if  the  obligor  do  not  pay,  and  perform- 
ance be  pleaded  on  the  ground  of  the  literal  expression ;  the  plaintiff 
shall  have  judgment :  for  when  the  condition  recites  a  debt,  and  after 
lays  an  obligation  not  to  pay  it,  it  is  in  that  (a)  repugnant  and  void. 

2  Salk.  -463,  Wells  v.  Treguson,  Dougl.  384 ;  j3  Stockton  v.  Turner,  7  J.  J.  Marsh. 
492. gf  (a)  That  it  is  just  to  supply  mistakes  in  conditions  of  bonds.  2  Show.  16,  and 
vide  39  H.  6,  10;  Roll.  Abr.  419.]  |3The  letter  of  the  condition  may  be  departed 
from,  to  carry  into  effect  the  intention  of  the  parties.  Cooke  v.  Graham's  adm'rs.  3 
Cranch,  229. £f  See  1  Saund.  66,  n.  2,  and  cases  there  collected,  and  2  Atk.  32;  Bavl. 
on  Bills  (4th  ed.)  6  ;  Chit,  on  Bills,  54. 

(M)  Of  impossible  Conditions. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  the  making 
thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day,  the  bond  is  single, 
for  it  is  the  same  as  if  there  were  no  condition  at  all ;  and  a  feoffment  on 
condition  that  if  the  feoffee  go  to  Rome  on  a  day,  is  absolute,  for  the  con- 
dition is  repugnant  to  the  feoffment :  but, (b)  if  an  estate  be  to  arise,  or  a 
duty  to  commence  on  a  precedent  condition  that  is  impossible,  they  can 
never  have  effect. 

Co.  Lit.  206  ;  Sav.  96  ;  Leon.  189  ;  14  E.  4,  3  ;  Bro.  155.  (6)  As  if  a  man  leases 
for  life  upon  condition  that  if  he  goes  from  the  church  of  St.  Peter  in  Westminster, 
to  the  church  of  St.  Peter  in  Home,  within  three  hours,  to  have  a  fee,  which  is  impos- 
sible :  yet  because  it  is  precedent,  no  fee  can  accrue.     Co.  Lit.  206 ;  Roll.  Abr.  420. 

If  a  woman  makes  a  feoffment  to  a  man  that  is  married  to  another, 
upon  condition  that  he  shall  marry  her,  this  is  a  good  condition,  for  his 
may  die,  and  then  he  may  marry  her. 

Bro.  tit.  Con! ilnni,  119. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  assign  to 
the  obligee  a  commission  of -bankrupts,  this  is  an  impossible  condition. 
and  therefore  void,  and  the  obligation  single,  for  it  is  impossible  to  assign 
the  commission. 

But  guccre  Roll.  Abr.  419. 

pWhen  by  the  happening  of  a  subsequent  condition,  a  deed  of  land 
be  made  void,  and  the  performance  of  such  condition  is  impossible 
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at  the  time  the  deed  is  made,  the  condition  is  void,  and  the  estate  is 
absolute  in  the  grantee. 

Hughes  v.  Edwards,  9  Wheat,  489.  See  United  States  v.  Arredondo,  6  Pet.  691 ; 
Whitney  v.  Spencer,  4  Cowen,  39. 0 

If  the  condition  be  quod  debet  pluere  eras,  this  is  a  good  condition ; 
for  though  the  obligor  is  not  certain  thereof,  yet  if  he  will  take  this  upon 
himself,  and  run  the  hazard,  he  may  at  his  peril,  for  this  is  not  impossible 
of  itself. 

22  E.  4,  26 ;  Roll.  Abr.  420. 

So,  for  the  same  reason,  if  the  condition  be,  that  the  pope  shall  be  at 
Westminster  to-morrow,  this  is  a  good  condition. 
22  E.  4,  26  ;  Roll.  Abr.  420. 

If  the  condition  of  an  obligation  be  to  sustain  and  maintain  a  house 
in  sufficient  repair,  and  so  to  leave  it  at  the  end  of  the  term ;  though 
at  the  time  of  the  entry  into  the  bond  the  timber  was  so  rotten  that 
it  was  impossible  to  sustain  and  maintain  it  in  repair,  yet  the  obligation 
is  good. 

Sav.  96,  Wood  and  Avery  adjudged ;  2  Leon.  189,  S.  C.  adjudged,  because  tried  by 
his  own  act;  but  the  law  never  binds  men  to  impossibilities. 

{ If  a  condition  be  to  do  one  of  two  things,  and  one  becomes  impossi- 
ble, it  is  no  reason  for  not  performing  the  other. 
1  Bos.  &  Pul.  242,  Da  Costa  v.  Davis. } 

(N)  Of  the  Effect  of  a  void,  illegal,  or  impossible  Condition. 

If  a  feoffment  be  made,  on  condition  that  the  feoffee  shall(a)  goto 
Rome  on  a  day,  the  estate  of  the  feoffee  is  absolute,  and  the  condition 
void  and  repugnant. 

Co.  Lit.  206.  (a)  Where  the  condition  must  be  performed  as  near  the  intent  of  the 
parties  as  may  be.    Co.  Lit.  219. 

So,  if  the  condition  of  a  feoffment,  &c,  be  possible  at  the  making 
thereof,  and  afterwards  become  impossible  by  the  act  of  God,  yet  the 
estate  of  the  feoffee  shall  remain. 

Co.  Lit.  206  a.  ft  Merrill  v.  Emery,  10  Pick.  507  :  Badlam  v.  Tucker,  1  Pick.  287 ; 
United  States  v.  Dixey,  3  Wash.  C.  C.  R.  15 ;  United  States  v.  Mitchell,  3  Wash.  C. 
C.  R.  95  ;  Mounsey  v.  Drake,  10  Johns.  27  ;  Bavlies  v.  Fettyplace,  7  Mass.  338;  Mil- 
ler v.  Nichols,  1  Bailey,  226  ;  Hose  v.  Macleod,  2  Bay,  108.0 

As,  if  the  condition  of  a  feoffment,  &c,  be,  that  the  feoffor,  &c,  shall 
appear  in  such  a  court  next  term,  and  the  feoffor  die  before,  the  estate 
of  the  feoffee,  &c.,(6)  is  absolute  because  executed,  and  not  to  be 
redeemed  back  but  by  matter  subsequent. 

Co.  Lit.  200  a.  j3  People  v.  Manning,  8  Cowen,  299 ;  Holland  v.  Bouldin,  4  Monr. 
147.0  (6)  If  the  condition  be,  that  the  feoffee,  before  such  a  day,  shall  reinfeoff  the 
feoffor,  and  before  the  day  the  feoffee  die,  his  estate  is  absolute,  because  when  the 
condition  becomes  imp<  issible  by  the  act  of  God,  within  the  time  limited  by  the  mutual 
agreement  of  the  parties,  the  feoffee  is  discharged  ;  but  qacere  of  this  case,  for  by  the 
express  intent  of  the  feoffment,  the  feoffee  is  but  an  instrument  to  re-convey  the  land 
of  the  feoffor.     Vide  Co.  Lit,  219  a. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  the  making 
thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day,  the  bond  is  single, 
for  it  is  the  same  as  if  there  were  no  condition  at  all. 

Co.  Lit  206.    p  See  9  Wheat.  345,  489.0 
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But,  if  the  condition  of  a  bond,  recognisance,  &c,  is  possible  at  the 

making,   but,  before  it  can  be  performed,  becomes  impossible  by  the 

act    of  (a)  God,  of  the  law,  or   of  the   obligee,   &c,  the   obligation   is 

saved. 

Co.  Lit.  206  a.  (a)  Where  the  condition  of  a  bond  was  to  settle  certain  lands  in 
such  ;i  manor  by  such  a  day,  and  the  obligor  died  before  the  day  ;  though  the  bond  was 
1  at  law.  yet  Chancery  decreed  an  execution  in  specie.  Eq.  Abr.  18.  /3  It  is  no 
bar  to  an  action  on  a  bond,  conditioned  for  the  performance  of  covenants,  that  the 
condition  lias  become  impossible  by  the  death  of  the  obligor.  Miller  v.  Nichols, 
1  Hail.  226.0 

3  When  a  grant  is  made  on  a  condition  subsequent,  and  it  becomes 
impossible  by  the  act  of  the  grantor,  such  condition  is  void. 

United  States  v.  Arredondo,  6  Pet.  691,  745  ;  Whitney  v.  Spencer,  4  Cowen,  39. g 

(0)  Of  the  Breach  of  the  Condition :  And  herein, 
1.  What  shall  be  a  Breach  thereof. 

If  a  man  makes  a  deed  of  feoffment  of  lands  in  several  counties,  upon 
condition  the  feoffee  shall  reinfeoff  him  of  all  the  land  within  twenty 
days  after  the  date,  if  livery  is  made  but  of  part  within  the  twenty 
•lays,  the  condition  is  not  broken,  though  all  is  not  conveyed  within 
the  twenty  days,  according  to  the  letter  of  the  condition,  which  is  entire. 

Hob.  24. 

If  a  man  leases  a  house  and  land,  upon  condition  that  the  lessee  shall 

not  parcel  out  the  land,  nor  any  part  thereof,  from  the  house,  and  after 

the  lessee  leases  the  house  and  part  of  the  land  to  A  and  after  leases 

the  residue  of  the  land  to  C,  this  is  a  breach  of  the  condition ;  for  by 

the  word  parcelling,  is  intended  a  division  or  separation  of  the  land 

from  the  house ;  and  if  the  first  grant  be  not  a  forfeiture,  the  second  is. 

Roll.  Abr.  427,  Curtis  and  Marsh  ;  And.  42,  90,  S.  C. ;  Moor,  425,  S.  C.  adjudged, 
that  the  first  grant  was  a  breach  of  the  condition,  because  every  division  and  sever- 
ance of  the  house  and  land  is  within  the  words  and  intent  of  the  condition.  0  A  con- 
dition contained  in  a  lease  "that  if  the  lessee  suffer  more  than  one  person  to  every 
hundred  acres  to  reside  on  or  occupy  any  part  of  the  premises,  the  lease  shall  be  void," 
is  broken  by  the  lessee's  letting  part  of  the  premises  to  persons  for  a  year,  to  cultivate 
for  shares  in  the  proportion  of  more  than  one  for  each  100  acres.  Jackson  v.  Brow- 
nell,  1  Johns.  267.    See  Jackson  v.  Agan,  1  Johns.  273. gf 

If  a  lessee  of  a  house  covenants  not  to  lease  the  shop,  yard,  or  other 
thing  belonging  to  the  house,  to  one  who  sells  coals,  nor  that  he  himself 
will  sell  coals  there,  and  after  he  leases  all  the  house  to  one  who  sells 
coals,  he  hath  broken  the  condition. 

Roll.  Abr.  427,  adjudged. 

If  a  man  makes  a  feoffment  in  fee  of  lands  in  five  counties,  upon 
condition  to  re-assure ;  if  the  re-assurance  is  made  of  the  lands  in  four 
counties,  but  not  in  the  fifth,  the  condition  is  broken  for  the  lands  in  that 
county  only. 

Moor,  82:;" 

King  Henry  VIII.  granted  lands  to  A  and  his  heirs,  provided  that  he 
and  they  perpetuis  futuris  iemporibus  invenirent  et  sustinerent  duos 
capellanos  in  eech'xia  parochiali  de  W.  ad  orandum  pro  anima  H.  8, 
his  heirs  and  successors,  et  ad  celebrandum  divina  servitia  et  curam 
animarum  parochianorum  :  and  A  conveyed  the  lands  to  B  and  his 
heirs,  who  appointed  two  chaplains,  one  of  which  was  not  resident,  but 
neglected  his  duty :  this  is  a  breach,  for  the   estate  was  tied  with  the 
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condition,  into  whose  hands  soever  it  came,  and  B  ought  not  only  to  have 
found  chaplains,  but  also  to  have  taken  care  that  they  had  been  such  as 
would  have  done  their  duty. 
Lit.  Rep.  94,  105,  128. 

If  two  men,  upon  sale  of  their  wives'  lands,  covenant  that  they  and 
their  wives  have  good  right  to  convey  lands,  and  to  make  further  assu- 
rance ;  if  one  of  the  women  is  under  age,  this  is  a  breach,  for  she  hath 
not  power  to  convey  the  estate  according  to  the  covenant. 

2  Jones,  195,  Nash  and  Ashton  adjudged. 

If  a  man  leases  for  life,  upon  condition  that  the  lessee  shall  not  do  any 
waste,  and  after  the  lessee  suffers  the  house  to  fall  for  want  of  covering 
and  reparation,  which  is  not  any  act  of  doing,  but  a  permission ;  yet  it 
seems  that  the  condition  is  broken,  for  the  words  are,  any  waste,  and 
such  waste  is  within  the  statute  of  Gloucester,  which  speaks  of  doing 
waste ;  and  it  seems,  that  the  permission  of  the  house  to  fall  may  pro- 
perly be  called  doing  waste. 

Roll.  Abr.  428 ;  2  Inst.  145  ;  Owen,  92,  S.  P.  adjudged. 

But,  if  a  man  lease  land,  upon  condition  that  the  lessee  shall  not  do 
waste,  and  after  a  (a)  stranger  do  waste,  yet  this  is  not  any  forfeiture, 
because  a  condition  shall  be  taken  strictly. 

Roll.  Alir.  428.  Baspoole  and  Lonu;,  adjudged  by  three  judges.  Leon.  04,  S.  P. ; 
4  Leon.  39,  S.P.  [a]  So,  if  the  condition  of  an  obligation  be  that  I  shall  not  con- 
tinue such  an  action,  and  my  attorney,  without  my  privy,  continues  it.  this  is  no 
breach.  Cro.  Jac.  525,  per  Dodderidge  and  Eoughton.  2  Roll.  Rep.  63.  By  Mon- 
tague and  Houghton,  contr.  Dodderidge  who  said,  the  act  of  my  attorney  is  my 
own  act. 

If  a  man  makes  a  feoffment  in  fee,  reserving  rent,  upon  condition  if  the 
rent  be  behind,  and  no  distress  be  found  upon  the  premises,  to  re-enter; 
if  the  rent  be  behind,  and  no  distress  but  a  cupboard  in  a  house  locked, 
so  that  the  feoffor  cannot  come  at  it;  this  is  a  forfeiture;  for  when  the 
place  is  not  open  to  the  distress,  it  is  all  one  as  if  there  had  been  no  dis- 
tress there. 

Roll.  Abr.  428,  adjudged  upon  a  special  verdict.     |3See  Bouv.  L.  D.  tit.  Re-entry. $ 

A  made  a  feoffment  in  fee  to  the  use  of  himself  and  his  heirs,  and 
21  II.  8,  devised  the  use  to  B  his  younger  son,  and  the  heirs  male  of  his 
body,  remainder  to  C  his  eldest  son  in  fee,  provided  B  or  any  of  his  issue 
should  not  discontinue  or (5)  alien,  but  only  to  make  a  jointure  for  a 
wife;  and  B  after  the  statute  of  27  II.  8,  c.  10,  leased  for  three  lives, 
pursuant  to  the  statute  of  '■'>-  II.  8,  c.  28,  and  after  levied  a  fine  sur 
conuzance  cle  droit  comeeeo,  &c,  with  proclamations,  to  the  use  of  him- 
self and  his  wife,  and  the  heirs  male  of  their  two  bodies,  the  remainder 
to  himself  in  tail  male,  the  remainder  to  the  right  heir  of  A;  this  was  a 
breach  of  the  condition,  for  he  might  have  made  an  indefeasible  jointure 
by  fine  sur  grant  it  render;  but  by  this  fine  the  tail  created  by  the 
devise  is  docked;  and  if  he  had  issue  by  a  former  wife,  they  should  not 
inherit. 

Leon.  298.  Rudiard  and  Miller  adjudged,  though  it  was  averred  this  fine  was 
levied  to  make  a  jointure  to  his  wife.  Sav.  70,  77,  S.  C.  adjudged,  because  other 
uses  arc  limited  by  the  fine  than  what  were  before,  viz.  the  fee  is  limited  to  the  heirs 
of  A,  whereas  it  was  before  limited  to  C.  (b)  What  shall  be  said  an  alienation.  2 
Leon.  82;  3  Leon.  L82. 

If  there  be  lessee  for  years,  upon  condition  not  to  devise  it  to  anybody 
but  only  to  his  sons  or  daughters,  and  he  devise  it  to  (e)  a  stranger,  and 
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die,  and  his  executor  never  consent  to  the  devise;  jet(d)  this  is  a  for- 
feiture: because  he  hath(e)  done  all  (/y)  that  was  in  his  power  to  pass  it 
by  the  will,  and  hath  put  it  in  the  power  of  his  executor  to  execute  it. 

Roll.  Abr.  428;  Cro.  Jac.  74,  75,  S.  C.  and  S.  P.  by  three  judges  against  one. 
(<■)  So.  if  lie  devises  it  to  Ins  executors,  and  they  accept  the  same  only  as  executors. 
3  Leon.  67;  4  Leon.  5.  So,  if  he  devises  it  to  his  executors  for  payment  of  debts. 
Roll.  Abr.  428,  429.  (d)  A  woman  covenants  not  to  do  any  act  to  discontinue  or 
countermand  an  action,  and  after  she  marries,  per  quod,  &c,  this  is  a  breach. 
Goulds.  59.  (e)  Q.  If  extended  upon  a  judgment  or  recognisance  against  him.  And. 
124  ;  3  Leon.  3.  (ff)  Sec&s,  if  he  devises'  it.  if  the  lessor  will  assent ;  for  there  nothing 
passes  till  the  assent  of  the  lessor  obtained.     Cro.  Eliz.  60. 

If  lessee  for  years, (a)  upon  condition  not  to  alien  without  the  assent 
of  the  lessor,  makes  his  executor,  and  (b)  devises  it  to  him,  and  the  exe- 
cutor enters  generally,  the  testator  not  being  indebted  to  anybody,  this 
is  a  forfeiture  of  the  condition. 

Roll.  Abr.  429  ;  Cro.  Eliz.  815,  S.  C.  (a)  But  per  Stile,  483,  a  devise  is  no  breach 
of  such  covenant,  (b)  Where  a  devise  shall  be  a  breach  of  a  condition  not  to  alien. 
Dyer,  45  b;  Taunton's  case;  Owen,  14;  Cro.  Eliz.  330;  Goulds.  49,  184;  Poph.  106, 
and  vide  Cro.  Eliz.  60.  So,  where  the  condition  is,  that  the  lessee  shall  not  alien 
during  his  life,  and  he  devises  it,  for  the  devisee  shall  be  said  to  be  in  by  assignment 
made  by  the  devisor  in  his  lifetime.  Dyer,  45 ;  4  Co.  119. 

||  Where  A  bequeathed  an  annuity  to  B  with  condition  to  fall  into  the 
residue  on  his  signing  any  instrument  to  sell,  assign,  or  charge  it,  and  B 
took  the  benefit  of  the  insolvent  act,  this  being  voluntary,  was  held  a 
breach  of  the  condition. 

Shee  v.  Hall,  13  Ves.  404 ;  and  see  Wilkinson  v.  Wilkinson,  2  Wils.  47 ;  Coop. 
R.  259. 

But  if  a  lease  be  taken  in  execution,  and  sold,  it  is  no  breach  of  the 
condition  not  to  assign  without  license,  unless  the  execution  be  on  a 
fraudulent  warrant  of  attorney. 

Doe  v.  Carter,  8  Term.  R.  57  ;  lb.  300. 

The  word  assigns  in  such  provisoes  means  voluntary  assigns,  in  con- 
tradistinction to  assigns  by  operation  of  law;  therefore  the  assignment 
to  the  assignees  of  the  tenant  who  has  become  bankrupt,  is  not  a  breach 
which  entitles  the  lessor  to  enter. 

Doe  v.  Bevan,  3  Maule  &  S.  353 ;  Goring  v.  Walker,  2  Eq.  Ca.  Ab.  100;  and  see 
Doe  v.  Powell,  5  Barn.  &  C.  308. 

Unless  the  term  is  made  to  depend  upon  the  personal  occupation  of  the 
bankrupt. 

Doe  v.  Clarke,  8  East,  185. 

Nor  does  the  condition  bind  the  assignees  of  the  bankrupt,  an  assign- 
ment bv  whom  is  no  forfeiture. 

t/ 

Doe  v.  Bevan,  ubi  suprd. 

And  as  the  bankrupt  is,  upon  the  assignees'  acceptance  of  the  lease, 
discharged  from  the  covenants  and  conditions  by  49  G.  3,  c.  121,  §  19, 
it  has  been  held  that  where  the  bankrupt  comes  in  again  as  assignee  of 
his  assignees,  he  is  discharged  from  a  covenant  restraining  the  lessee  from 
alienating. 

Doe  v.  Smith,  5  Taunt.  795 ;  1  Marsh.  359.  See  tit.  Bankrupt,  (F,)  Vol.  I.  page 
*29. 

Where  the  condition  not  to  assign  without  license  expressly  extends 
to  executors  and  administrators,  a  voluntary  assignment  by  them  amounts 
to  a  breach. 

Roe  v.  Harrison,  2  Term  R.  435 ;  and  see  Lloyd  v.  Crispe,  5  Taunt.  249.   Qu.  Whether 
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they  are  within  the  condition  or  covenant  when  not  named.    See  Anon.  Moore,  R.  21, 
per  Brown,  J.,  1  Yes.  jun.  295,  per  Lord  Thurlow. 

Where  the  condition  was,  that  the  lessee,  his  executors  or  assigns, 
should  not  alien  without  the  assent  of  the  lessor,  an  assignment  without 
license  by  the  administrator  of  the  lessee,  was  held  a  breach,  since  he  is 
an  assign  in  law. 

Sir  William  Moore's  Case,  Cro.  Eliz.  26  ;  and  see  Doe  v.  Bevan,  ubi  supra.  Per 
Ld.  Ellenborough, — it  seems  a  devise  is  not  a  breach  of  a  condition  not  to  assign.  See 
Cruso  v.  Bugby,  3  Wilson,  234;  Fox  v.  Swan,  Styles,  483;  and  per  Bayley,  J.,  in 
Doe  v.  Bevan,  ubi  supra.     Sed  vide  Cro.  Eliz.  816,  331. 

Although  a  condition  not  to  assign,  transfer,  or  set  over  is  not  broken 
by  an  underlease,  yet  a  condition  not  to  set,  let,  or  assign  over  the  pre- 
mises or  any  part  thereof,  is  broken  by  an  underlease. 

Roe  v.  Harrison,  ubi  supra. 

And  so  also  where  the  words  are  "  shall  not  assign  or  otherwise  part 
with  this  indenture,  or  the  premises  hereby  demised." 

Doe  v.  Worseley,  1  Camp.  20. 

And  a  condition  or  covenant  not  to  let,  set,  or  demise,  restrains  as- 
signment. 

Greenaway  v.  Adams,  12  Yes.  395. 

And  where  the  condition  was  that  the  lessee  should  not  demise,  lease, 
grant,  or  let  the  premises,  or  any  part  thereof,  or  convey,  alien,  assign  or 
set  over  the  indenture  without  license,  &c.,  and  he  agreed  without 
license,  with  a  person  to  enter  into  partnership  Avith  him,  and  that  he 
should  have  the  use  of  certain  parts  of  the  premises  exclusively,  and  of 
the  rest  jointly  with  the  lessee,  and  he  accordingly  let  the  person  into 
possession,  it  was  held  that  the  lessor  might  re-enter. 

Roe  v.  Sales,  1  Maule  &  S.  297 ;  and  see  Marsh  v.  Curties,  Moor,  425. |] 

If  there  be  a  grantee  of  a  reversion  upon  condition  not  to  grant  it  over 
to  J  S  by  his  deed,  and  he  grant  the  reversion  to  J  S  by  his  deed ;  though 
the  lessee  never  attorns,  yet  this  is  a  forfeiture,  because  he  hath  done  his 
endeavour  to  grant  it,  and  put  it  in  the  power  of  a  stranger  to  perfect  it. 

Roll.  Abr.  429. 

If  the  condition  of  an  obligation  be,  that  he  shall  not  be  aiding  and 
assisting  to  E  in  any  action  to  be  prosecuted  against  L,  the  obligee,  and 
after  the  obligor  joins  in  a  writ  of  error  with  E,  and  another  against  L, 
upon  a  judgment  in  trespass  against  them  three,  which  is  apparently 
erroneous ;  this  is  not  any  breach  of  the  condition,  for  this  is  not  pro- 
perly an  action,  but  a  suit  to  discharge  himself  of  a  tortious  judgment, 
in  which  they  ought  all  to  join. 

Hob.  304 ;  Hut.  40 ;  Roll.  Abr.  429,  S.  C.  adjudged. 

If  a  man  devises  lands,  upon  condition  that  if  he  does  not  (a)  permit 
the  executors  of  F  to  take  the  goods  that  then  were  in  the  house,  the 
estate  should  be  void,  &c.  :(b)  a  denial  by  parol  is  not  any  breach  of  the 
proviso,  but  it  ought  to  be  an  act  done,  as  shutting  the  door  against  the 
executors,  or  laying  his  hands  on  them  to  resist  them,  or  such  like  acts ; 
so  that  by  reason  of  any  such  act  he  did  not  permit  them  to  take  or  carry 
the  said  goods  according  to  the  proviso. 

8  Co.  91 ;  Rott.  Abr.  430,  431 ;  2  Brownl.  277,  S.  C.  adjudged,  (a)  But  the  condi- 
tion of  a  bond  being  to  permit  the  obligee  quietly  to  take,  reap,  and  carry  away  corn; 
coming  upon  the  hind  with  staves,  and  prohibiting  the  obligee  byword,  was  adjudged 
a  breach.  Anders.  131.     (6)  Jones,  169,  and  vide  R  V.  Abr.  434,  pi.  12;  Bulst.  139. 
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If  A  leases  lands  to  B  for  years,  and  devises  it  to  his  wife  as  long  as 
she  continues  a  widow,  and  if  she  marries,  that  her  son  shall  have  it ; 
and  13  dies ;  and  A  by  (a)  feoffment  conveys  the  land  to  the  wife,  and 
covenants,  that  from  thence  it  shall  be  clearly  exonerated  de  omnibus 
prioribus  bargainis,  <fr.  et  aliis  oneribus  quibuscunque,  and  after  the 
wife  marries,  and  the  son  enters  ;  this  is  a  breach  ;  for  the  term  not  being 
extinct  by  the  acceptance  of  the  feoffment,  the  land  continues  charged 
with  this  (b)  possibility. 

Leon.  92  ;  Hanington  and  Eider;  And.  162;  Owen,  6,  7;  Goulds.  59,  S.C.  adjudged. 
(a)  By  fine  according  to  the  report  of  the  case  in  Owen  and  Goulds,  (b)  Tenant  in 
tail  of  rent,  purchases  the  Land  out  of  which  it  issues,  and  makes  a  feoffment  thereof, 
ainl  covenants  that  it  is  free  from  all  former  encumbrances;  this  is  a  charge,  though 
not  in  esse,  but  in  suspense;  for  if  tenant  in  tail  dies,  his  issue  may  distrain,  and 
then  the  covenant  is  broken.     Owen,  7.     But  vide  Co.  Lit.  3S(J  a. 

If  the  party  who  is  bound  to  perform  a  condition  disables  himself,  this 
is  a  breach;  as,  where  the  condition  is,  that  the  feoffee  shall  re-enfeoff 
or  make  a  gift  in  tail,  &c,  to  the  feoffor,  and  the  feoffee,  before  he  per- 
forms it.  makes  a  feoffment  or  gift  in  tail,  or  lease  for  life  or  years  in 
prsssenti  or  futuro  to  another  person,  or  marries  or  grants  (c)  a  rent- 
charge  or  is  bound  in  a  statute  of  recognisance,  or  becomes  professed; 
in  all  these  cases  the  condition  is  broken,  for  the  feoffee  has  either  dis- 
abled himself  to  make  any  estate,  or  to  make  it  in  the  same  plight  or 
freedom  in  which  he  received  it,  and  being  once  disabled  he  is  ever  disa- 
bled, though  his  wife  should  die,  or  the  rent,  &c,  should  be  discharged, 
or  he  should  be  deranged,  &c,  before  the  time  of  the  re-conveyance. 

Co.  Lit.  221,  222;  Poph.  110;  Co.  25  a;  Roll.  Abr.  447:  5  Co.  21  a.  (c)  Though 
the  grantee  brings  a  writ  of  annuity  by  which  the  land  is  discharged  ab  initio.  Co. 
Lit.  222  a. 

But,  if  feoffee,  upon  condition  to  re-enfeoff,  is  disseised,  and  after 
takes  (d)  wife,  or  binds  himself  in  a  statute,  kc. ;  this  is  no  disability,  for 
that  during  the  disseisin  the  land  is  not  charged  with  it ;  so  that  if  the 
wife  die,  or  the  conusee  release,  &c,  and  after  the  disseisee  enters,  he 
may  perform  the  condition. 

Co.  Lit.  222  a;  2  Co.  59  b,  S.  P.  (d)  A  feme  sole  enters  into  a  bond,  conditioned 
that  she  would  from  time  to  tine,  and  at  all  times,  upon  request  do  all  such  acts  for 
the  assuring  of  lands,  &c,  at  the  charge  of  the  obligee,  and  after  marries;  and 
whether  this  was  a  breach.  Hard.  463,  dubitatur.  It  was  said,  that  by  the  marriage, 
her  husband  had  a  possibility  of  being  tenant  by  the  curtesy,  and  that  now  an  assu- 
rance could  not  be  made  without  fine,  and  so  the  obligee  must  be  at  a  greater  charge 
than  intended. 

If  there  be  feoffee  upon  condition  to  re-enfeoff,  or  to  enfeoff  a  stranger, 
and  after  another  recover  the  land  against  him  by  (e)  default,  yet  till 
execution  sued  the  condition  is  not  broken,  as  before  execution  he  is  not 
disabled,  for  perhaps  he  will  never  sue  execution;  and  if  he  sue  execu- 
tion after  he  has  made  the  feoffment,  according  to  the  condition,  the 
feoffor  may  re-enter  for  the  condition  broken. 

Roll.  Ala-.  447,  S.  P.  :  Bro.  Condition,  26.  (c)  Seciis,  if  upon  a  feigned  title.  Co. 
Lit.  222  b. 

If  a  man  makes  a  feoffment  upon  condition,  if  the  feoffor  or  his  heir 
pay  money  before  a  certain  day,  &c,  and  the  feoffor  is  (g)  attainted  of 
treason,  and  executed  before  the  day,  yet  if  his  heir  is  restored  before 
the  day.  he  may  perform  the  condition,  for  that  the  condition  may  be 
performed  at  any  time  before  the  day. 

Co.  Lit.  221  a.  [g)  So.  if  the  feoffor  enters  into  religion,  and  before  the  day  is 
deraigned.     Co.  Lit!  221  b. 
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If  A  leases  to  B  for  twenty-one  years,  and  covenants  at  any  time 
during  the  life  of  B,(a)  upon  surrender  of  the  old  lease,  to  make  a  new 
lease,  and  after  A  leases  to  a  stranger,  he  hath  disabled  himself  and 
broken  his  covenant. 

5  Co.  20,  21,  Sir  Anthony  Scot  and  Main  adjudged ;  2  And.  18,  S.  C. ;  Moor,  452, 
pi.  619,  S.  C.  :  Cro.  Eliz.  450,  479,  S.  C,  adjudged;  and  after  affirmed  upon  a  writ  of 
error;  Poph.  109,  110,  S.  C,  adjudged;  and  said,  that  admit  the  lease  to  the  stranger 
was  to  begin  at  a  day  to  come,  yet  the  obligation  is  presently  forfeited,  (a)  So,  if  the 
lessee  assign  his  old  lease,  he  disables  himself  from  taking  benefit  of  the  covenant. 
Bulst.  22. 

{  The  condition  of  an  obligation,  after  reciting  that  T  I  was  appointed 
deputy  postmaster,  to  execute  the  office  for  the  term  of  six  months,  was, 
for  the  faithful  performance  of  the  duties  of  the  office  for  and  during 
all  the  time  that  he  the  said  T  I  shall  continue  deputy  postmaster. 
These  general  words  of  the  condition  were  held  to  be  restrained  by  the 
recital,  and  therefore  the  bond  was  for  performance  of  the  duties  of  the 
office  only  during  the  six  months. 

2  Saund.  411,  Lord  Arlington  v.  Merricke,  in  an  action  against  the  surely;  9  East, 
507,  Liverpool  Water-works  Company  v.  Atkinson,  S.  P.  in  action  against  theprinr 
cipal.  So  of  a  bond  given  on  an  appointment  to  an  office  which  is  annual,  though 
the  terms  of  the  condition  are  equally  general  with  those  above  stated.  5  Bos.  &  Pul. 
175.  The  Wardens  of  St.  Saviour's,  Southwark,  v.  Bostock.  See  3  Cranch,  229  ;  4  Bos. 
&  Pul.  39,  40;  5  Bos.  &  Pul.  427:  428. 

If  a  bond  be  given  by  A,  reciting  that  B  intends  to  open  an  account 
with  C,  D,  and  E  as  his  bankers,  and  conditioned  for  payment  to  them 
of  all  sums  from  time  to  time  advanced  to  B  at  their  banking-house,  A 
is  bound  only  to  all  those  partners  who  are  named,  and  is  not  answer- 
able for  future  advances  made,  after  the  death  of  one  of  them,  by  the 
other  two,  and  a  partner  whom  they  had  taken  into  the  house,  nor  for 
any  advances  made  by  two  of  them  after  the  third  had  withdrawn  from 
the  partnership. 

3  East,  484,  Strange  v.  Lee;  7  Term,  254,  Myers  v.  Edge  ;  3  Wils.  530,  Wright  v. 
Russell ;  2  Bl.  Rep.  934,  S.  C. ;  1  Term,  287,  Barker  v.  Parker.  See  1  Term,  291  n. 
Barclay  v.  Lucas;  2  Saund.  414,  n.  (5,)  by  Serjt.  Williams. 

A  bond  was  given  to  A,  B,  C,  &c,  payable  to  them  and  their  succes- 
sors, as  the  governors  of  the  society  of  musicians  (which  was  then  a 
voluntary  society)  conditioned  for  J  H's  faithfully  accounting  as  their 
collector.  Afterwards  letters  patent  were  obtained,  by  which  the  per- 
sons who  were  members  of  that  society  were  incorporated.  At  that 
time  J  II  had  duly  accounted  for  all  moneys  collected  by  him ;  but 
after  the  incorporation  received  money  for  which  he  did  not  account. 
And  it  was  determined  that  the  obligor  was  not  responsible  for  it  in  an 
action  on  the  bond :  for  the  not  accounting  with  the  corporation,  which 
was  a  new  body,  was  no  breach  of  the  condition  to  account  with  the 
governors  of  the  society  when  not  incorporated. 

4  Bos.  &  Pul.  34,  Dance  v.  Girdler. 

The  condition  of  a  bond  given  on  a  sale  of  land  to  save  the  grantor 
harmless  against  a  certain  mortgage  which  was  an  encumbrance  on  it, 
is  broken  if  the  grantor  be  not  indemnified  against  the  bond  accom- 
panying the  mortgage. 

1  Johns.  Ca.  173,  White  v.  De  Villiers.} 
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(O)  Of  the  Breach  of  the  Condition. 

2.    What  the  Party  must  do  to  entitle  Mm  to  the  Advantage  {hereof  ;  and  herein  of 

Notice,  Bequest,  Tender,  and  Refusal. 

If  a  lease  be  made  reserving  rent,  and  that  for  the  nonpayment  the 
lessor  may  re-enter,  there  must  be  an  actual  demand  made  previous  to 
the  entry,  otherwise  it  is  tortious ;  because  such  condition  of  re-entry 
is  in  derogation  of  the  grant ;  and  the  estate  at  law  being  once  defeated, 
cannot  be  restored  by  any  subsequent  payment. 

Co.  Lit.  201  b,  202  a  ;  Hob.  207  ;  5  Co.  56  ;  Dyer,  51 ;  Hob.  531 ;  Plow.  70  ;  7  Co. 
50  ;  Vaugh.  32.  See  2  Ld.  Raym.  750  ;  1  Salk.  250  ;  3  Burr.  1896,  7.  But  now,  on 
an  ejectment  brought  in  such  case,  an  actual  entry  is  not  necessary,  the  defendant  in 
ejectment  entering  into  a  rule  to  confess  lease,  entry,  and  ouster.  {1  John.  Ca.  125, 
Jackson  v.  Crysler. }  But  tenants  may  be  relieved  on  paying  all  rent  in  arrear,  and 
costs,  by  motion.     See  4  Geo.  2,  c.  28,  and  11  Geo.  2,  c.  19. 

So  it  is,  if  there  be  a  nomine  poense  given  to  the  lessor  for  nonpay- 
ment, the  lessor  must  demand  the  rent  before  he  can  be  entitled  to  the 
penalty :  or,  if  the  clause  be,  that  if  the  rent  be  behind,  the  estate  of 
the  lessee  shall  cease  and  be  void ;  in  these  cases  there  must  be  an  actual 
demand  made ;  because  the  presumption  is,  that  the  lessee  is  attendant 
on  the  land  to  save  his  penalty  and  preserve  his  estate,  and  therefore 
shall  not  be  punished  without  a  wilful  default;  and  that  cannot  be 
made  appear  without  a  demand  be  proved,  and  that  it  was  not  an- 
swered :(«)  and  the  demand  in  these  cases  must  be  made  on  the  land 
at  the  very  day  prefixed  for  the  payment,  and  it  must  be  alleged  ex- 
pressly to  have  been  so  made  in  the  pleading. 

Ilutt.  42,  114;  Hob.  207,  331 ;  7  Co.  56  b.  (a)  20  H.  6,  30,  31 ;  Roll.  Abr.  458 ; 
Doe  v.  Wandlass,  7  T.  Rep.  117. 

But,  where  the  remedy  for  recovery  of  the  rent  is  by  distress  there 
needs  no  demand  previous  to  the  distress,  though  the  deed  says,  that  if 
the  rent  be  behind,  being  lawfully  demanded,  the  lessor  may  distrain ; 
but  the  lessor,  notwithstanding  such  clause,  may  distrain  when  the  rent 
becomes  due.  So  it  is,  if  a  rentcharge  be  granted  to  A,  and  if  it  be 
behind,  being  lawfully  demanded,  that  then  A  shall  distrain,  he  may 
distrain  without  any  previous  demand ;  because  this  remedy  is  not  in 
destruction  of  the  estate,  for  the  distress  is  only  a  pledge  for  the  pay- 
ment of  it,  and  the  very  taking  of  the  distress  is  a  legal  demand. 

Hob.  207  ;  Hutt,  13,  23  ;  2  Roll.  Abr.  426 ;  Moor,  883 

Where  the  remedy  for  nonpayment  of  rent  was  by  way  of  entry,  it 
was  (b)  formerly  holden,  that  if  the  rent  was  made  payable  at  any  place 
off  the  land,  no  demand  was  necessary ;  because  the  money  being  to  be 
paid  off  the  land,  was  looked  upon  as  a  sum  in  gross,  which  the  tenant 
had  at  his  own  peril  undertaken  to  pay :  but  (c)  this  opinion  hath  been 
entirely  exploded :  for  the  place  of  payment  doth  not  change  or  alter  the 
nature  of  the  service,  but  it  remains  in  its  nature  a  rent,  as  much  as  if  it 
had  been  made  payable  upon  the  land. 

(b)  Plow.  70,  Kidwelly's  case,     (c)  4  Co.  73  ;  Moor,  408  ;  Cro.  El.  415,  435,  536. 

But,  where  the  power  of  re-entry  is  given  to  the  lessor  for  nonpay- 
ment, without  any  further  demand,  there  it  seems  that  the  lessee  hath 
undertaken  to  pay  it,  whether  it  be  demanded  or  not ;  and  there  can  be 
no  presumption  in  his  favour  in  this  case,  because  by  dispensing  with 
the  demand,  he  hath  put  himself  under  the  necessity  of  making  an 
actual  proof  that  he  was  ready  to  tender  and  pay  the  rent. 

Dyer,  686. 
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(O)  Of  the  Breach  of  the  Condition. 

Also,  as  to  the  necessity  of  a  demand  of  the  rent,  there  is  a  difference 
between  a  condition  and  a  limitation:  for  instance,  if  tenant  for  life  (as 
the  case  was  by  marriage-settlement,  with  power  to  make  leases  for 
twenty-one  years,  so  long  as  the  lessee,  his  executors  or  assigns,  should 
duly  pay  the  rent  reserved)  makes  a  lease  pursuant  to  the  power,  the 
tenant  is  at  his  peril  obliged  to  pay  the  rent  without  any  demand  of  the 
lessor ;  because  the  estate  is  limited  to  continue  only  so  long  as  the  rent 
is  paid  ;  and  therefore,  for  the  nonperformance  according  to  the  limita- 
tion, the  estate  must  determine. 
Vaugh.  31,  32. 

If  A  levies  a  fine  of  lands  to  B,  to  the  uses  of  a  certain  indenture,  in 
whicli  is  contained  this  proviso,  that  if  A  pays  or  tenders  201.  during  his 
life,  at  the  font-stone  in  the  church  of  S  to  B,  that  then  it  should  be  to 
the  use  of  A  in  fee  ;  a  tender  of  the  said  sum  at  the  said  place  is  void, 
if  he  (a)  gives  not  notice  to  B,  that  he  or  his  deputy  may  be  there  to  re- 
ceive it,(6)  because  no  day  certain  was  appointed. 

Roll.  Abr.  449,  adjudged  by  three  justices.  Moor,  (J02,  like  point  certified  by  the 
judges  to  the  chancellor  for  law.  8  Co.  92,  S.  C.  cited;  2  Bulst.  1  II.  S.  C.  cited. 
(a)  -But,  if  at  any  time  he  meets  him  at  the  place,  he  may  ten'der  the  money.  Co.  Lit. 
211;  Cro.  Eliz.  14.  (6)  Felv.  37  ;  Cro.  Jac.  9,  10;  Co.*  Lit.  211  a;  Cro.  Eliz.  298; 
13  Co.  2,  like  point;  and  vide  Roll.  Rep.  373. 

If  A  is  bound  to  B,  upon  condition  that  C  shall  enfeoff  D  on  such  a 
day,  C  must  seek  D  and  give  him  notice  thereof,  and  request  him  to  be 
upon  the  land  at  the  day,  to  receive  the  feoffment. 

Co.  Lit.  211  a. 

If  A  leases  his  lands  for  forty  years,  rendering  rent,  and  devises  the 
reversion  to  J  S  in  tail.  &c,  provided  that  I>  and  his  wife  shall  have  the 
rent  to  their  own  use  till  J  S  comes  of  age,  upon  condition  that  B  and 
his  wife,  within  three  months  after  his  death,  enter  into  a  bond  to  his 
overseers  for  the  payment  of  34/.  per  an  mini,  in  such  penalty  as  his 
overseers  shall  advise ;  and  A  dies,  B  and  his  wife  must  give  notice  of 
this  to  the  overseers,  and  at  their  peril  procure  them  to  advise,  &c. 

Winch.  26,  Trehern  aid  Claybrook. 

A  made  a  deed  of  feoffment  of  lands  in  several  counties,  dated  the 
15th  of  October,  4  Mar.,  upon  condition  the  feoffee  should  re-enfeoff  him 
of  all  the  lands  within  twenty  days  after  the  date  of  that  deed;  and  yet 
because  A  made  his  feoffment  hut  of  part,  within  the  twenty  days,  it  was 
holden,  the  condition  was  not  broken,  though  all  was  not  re-conveyed 
within  the  twenty  days,  according  to  the  letter  of  the  condition,  which 
is  entire ;  for  it  was  the  fault  of  A  it  was  not  conveyed,  without  which 
it  could  not  be  re-conveyed. 

Hob.  24,  cited  to  have  been  resolved  26  Eliz. 

If  A  leases  to  B  for  twenty-one  years,  and  covenants  at  any  time  dur- 
ing the  life  of  B,  upon  surrender  of  the  old  lease,  to  make  a  new  lease 
for  the  residue  of  the  term  ;  and  after  A  leases  to  a  stranger  ;  though  B 
by  the  words  of  the  indenture  ought  to  do  the  first  act,  viz.,  make  a  sur- 
render, yet  because  A  hath  disabled  himself  to  make  a  new  lease,  B  shall 
not  be  obliged  to  surrender  his  old  lease  without  possibility  of  a  new 
lease,  but  may  bring  covenant,  without  making  any  surrender. 

5  Co.  20,  21,  adjudged ;  Moor,  4">2,  S.  C,  adjudged  that  covenant  lay  without 
making  any  request,  though  by  the  covenant  the  new  lease  was  to  be  made  upon 
request.     Cro.  Eliz.  450;  Poph.  109,  S.  C.  adjudged. 
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(O)  Of  the  Breach  of  the  Condition. 

So.  if  a  man  covenants  to  enfeoff  J  S  upon  request,  and  after  enfeoffs 
another,  J  S  may  have  covenant,  without  making  any  request. 

".i     .     2,  i    -nlved  per  Cur. 

If  the  condition  of  an  obligation  be  (a)  to  levy  a  fine  to  the  obligee,  he 
is  not  (b)  bound  to  levy  it  if  the  obligee  (c)  does  not  sue  a  writ  of  cove- 
nant against  him. 

18  E.  3,  -21  -.  Roll.  Abr.  458;  5  Co.  21 ;  and  vide  Roll.  Abr.  422,  S.  P.  contr.  (a)  So, 
if  the  condition  be,  that  a  stranger  shall  levy  a  fine  to  the  obligee.  Hutt,  48  ;  Winch. 
30.  So,  if  the  condition  be  to  acknowledge  a  judgment  to  J  S,  he  must  sue  out  an 
original.  Winch.  30:  Hutt.  48.  (b)  Where  the  obligor  or  covenantor  hath  disabled 
himself,  the  obligee,  &c,  may  bring  an  action  without,  &c.  5  Co.  21;  Moor,  452; 
Cro.  Eliz.  450,  479;  Poph.  109.  (c)  Where  the  condition  is  to  pay  all  costs  that 
shall  be  stated  by  two  arbitrators,  by  the  obligor  and  obligee  to  be  chosen;  the  obli- 
gee must  choose  an  arbitrator  before  he  can  show  any  fault  in  the  obligor.  Yent.  71. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  make  all  the 
linen  the  obligee  shall  wear  during  his  life,  the  obligee  must  deliver  up 
to  the  obligor  the  cloth  of  which  it  is  to  be  made  ;  for  all  contracts  are 
to  be  interpreted  (d)  according  to  the  intent  and  subject-matter. 

Lev.  93,  Ot'es  and  Thornhill,  adjudged,  it  not  appearing  the  obligor  was  a  semp- 
stress  or  such  a  person  as  used  to  make  linen  and  find  the  materials.  (</)  As  if  a  tailor 
is  bound,  or  promises  to  make  a  suit  of  clothes  for  me,  I  ought  to  deliver  him  the 
cloth,  because  it  is  usual,  and  not  for  him  to  provide  it.  Lev.  93, per  Curiam.  But, 
if  a  shoemaker  is  bound  to  make  me  a  pair  of  shoes,  he  is  also  bound  to  find  the 
leather,  because  that  is  usual.     1  Lev.  93,  per  Cur. 

If  a  man  devises  land  to  another,  upon  condition,  that  if  he  pays  4/. 
yearly  out  of  the  land  to  the  wife  of  the  devisor  for  her  life  ;  adding  over 
and  above,  that  his  full  intent  and  will  was,  that  she  should  be  yearly 
paid  the  said  rent  accordingly;  the  devisee  ought  to  pay  this  rent  to  his 
wife  (e)  at  his  peril,  without  any  demand  of  the  wife  ;  otherwise  the  con- 
dition is  broken. 

Roll.  Abr.  461  ;  Lane,  78.  (e)  But.  if  a  man  devises  lands  to  his  wife  for  life,  so 
long  as  -ho  shall  be  effectually  ready  to  demise  it  to  his  heir  at  50/.  paid  yearly,  when 
she  shall  not  dwell  on  it  herself;  yet  if  she  goes  and  lives  at  another  place,  the  condi- 
tion is  not  broken  without  a  tender  and  refusal  to  lease.     Moor,  626,  pi.  860. 

If  A  conveys  lands  to  B  in  tail,  upon  condition  that  B,  and  the  heirs 
of  his  body,  shall  pay  to  the  daughter  of  A  200/.,  or  so  much  thereof  as 
shall  be  unpaid  at  the  death  of  A,  according  to  the  intent  of  the  will  of 
A,  and  after  A  by  will  devises  to  his  daughter  200/.,  viz.,  100?.  to  be 
paid  that  day  twelvemonth  next  after  his  death,  and  the  other  100/.  that 
day  twelvemonth  next  after,  &c,  and  dies ;  B  is  not  bound  to  pay  the 
2<H>/.  without  demand  :  for  the  payment,  by  the  indenture,  is  referred  to 
be  according  to  the  will ;  and  the  200/.  was  devised  as  a  legacy,  Avhich 
ought  to  be  paid  upon  demand,  and  not  at  the  peril  of  the  executor;  and 
therefore  the  nature  of  the  payment  is  altered  by  the  will. 
Poph.  102. 

||  In  order  to  facilitate  the  remedy  of  landlords,  and  to  obviate  the  diffi- 
culties attending  a  formal  demand  of  rent,  it  is  enacted  by  tnc  1  G.  2,  c. 
2*,  £  -.  that  where  one  half-year's  rent  is  in  arrear,  and  the  landlord 
hath  right  to  re-enter  for  nonpayment  thereof,  such  landlord  may,  with- 
out any  formal  demand  or  re-entry,  serve  a  declaration  in  ejectment  for 
recovery  of  the  premises ;  or  in  case  it  cannot  be  legally  served,  or  no 
tenant  be  in  possession,  may  affix  the  same  on  the  door  of  the  premises, 
or  on  some  notorious  place  of  the  lands,  which  service  or  affixing  shall 
stand  in  place  of  a  demand  and  re-entry. 
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Under  this  statute  no  demand  is  necessary,  and  where  the  proviso  was 
for  re-entry  in  case  the  rent  was  in  arrear,  being  lawfully  demanded^ 
and  there  was  no  sufficient  distress  on  the  premises,  three  judges  (Lord 
Ellenborough  diss.)  held  that  no  demand  at  all  was  necessary. 

I>oe  dem.  Scholefield  v.  Alexander,  2  Maule  &  S.  525.  See  as  to  proceedings  on  this 
statute,  Comyn's  Landlord  and  Tenant,  b.  iv.  c.  1 ;  Adams  on  Eject.,  1G2,  et  seq.;  and 
see  tit.  Bent.\\ 

3.  What  shall  be  a  Dispensation  therewith. 

If  a  lease  for  years  be  made  upon  condition  not  to  alien  without 
license,  and  after  the  lessor  license  the  lessee  to  alien,  and  die  before  any 
alienation,  yet  the  lessee  may  alien  ;  for  the  death  of  the  lessor  is  not 
any  countermand ;  for  this  was  executed  on  the  part  of  the  lessor  as 
much  as  it  could  be. 

.  Lit.  52  b;  Roll.  Abr.  453. 

So,  if  a  man  leases  land  upon  condition  that  the  lessee  shall  not  alien 
the  land,  nor  any  part  thereof,  and  after  he  aliens  part,  with  the  assent 
of  the  lessor,  he  may  after  alien  the  residue  without  his  assent;  for  all 
the  condition  is  gone  by  this ;  for  it  cannot  be  divided  or  apportioned. 

Roll.  Abr.  471  ;  4  Co.  L20  a. 

So,  if  A  leases  land  to  three,  upon  condition  that  they,  or  any  of  them, 
shall  not  alien  without  license  of  the  lessor,  and  afterwards  one  aliens 
with  his  assent ;  this  discharges  all  the  condition  as  to  the  other  two. 

4  Co.  120  a  ;  .W.  32  ;  Cro.  El.  816  ;  Roll.  Abr.  471. 

||  A  proviso  not  to  assign  without  license  is  extinguished  by  a  license 
to  assign  to  a  particular  individual.  In  this  case  Lord  Eldon  said, 
"  Tin  >ugh  Dumpor's  case  always  struck  me  as  extraordinary,  it  is  the 
law  of  the  land." 

Brumnell  v.  Maqtherson,  14  Ves.  173  ;  and  see  Mason  v.  Corder,  7  Taunt.  9. 

In  order  that  the  consent  or  license  may  entirely  discharge  the  condi- 
tion or  proviso,  it  must  be  pursuant  to  the  terms  of  the  proviso;  if  it  be 
required  to  be  in  writing,  a  parol  license  will  not  be  either  a  present  or 
future  dispensation  of  the  condition. 

Roe  v.  Harrison,  2  Term  R.  435  ;  Macher  v.  Foundling  Hospital,  1  Yes.  &  B.  191. 

But  if  such  parol  license  is  used  as  a  snare,  and  under  circumstances  of 
fraud,  a  court  of  equity  will  give  relief. 
Richardson  v.  Evan,  '.)  Madd.  218. 

A  covenant  not  to  underlet  or  to  repair  is  not  dispensed  with  by 
waiver  of  a  forfeiture  for  one  breach ;  but  the  lessor  may  take  advan- 
tage of  a  subsequent  breach. 

Doe  v.  Bliss,  4  Taunt.  735. 

So  also  as  to  a  covenant  not  to  use  premises  in  a  certain  manner. 
Doe  v.  Woodbridge,  9  Barn.  &  C.  376  ;  and  see  4  Barn.  &  A.  401. || 

If  (a)  lessee  for  years  hath  execution  by  elegit  of  a  moiety  of  the  rent 

and  reversion  against  the  lessor,  where  the  lease  is  upon  condition,  this 

is  a  suspension  of  all  the  condition  during  the  time  of  the  extent ;  and 

though  In  it  a  moiety  of  the  rent  is  extended,  yet  the  entire  condition  is 

suspended. 

Moor,  22,  pi.  75,  adjudged,  (a)  So,  if  a  stranger  hath  execution  by  elegit.  Moor, 
71,  pi.  193  :  Dais.  72;  Moor,  91.  and  vide  4  Leon.  28. 
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j<.»)  vtf  the  Breach  of  the  Condition. 

If  a  man  makes  a  feoffment  in  fee  upon  condition  to  re-enfeoff,  and 
the  feoffor  after  disseises  the  feoffee,  and  leases  for  years,  this  is  a  dis- 
pensation  with  the  condition  during  the  term. 

2  Co.  59,  adjudged. 

If  a  man  leases  for  years,  upon  condition  to  be  performed  on  <he  part 
of  the  lessor,  and  before  the  time  of  the  performance  of  the  condition  he 
leases  to  a  stranger  for  years,  by  indenture,  the  condition  is  not  sus- 
pended or  destroyed,  but  may  be  performed  notwithstanding ;  for  it  is 
an  estoppel  only  between  the  lessor  and  the  second  lessee. 

Cro.  Eli/.  665 ;  Owen,  116,  S.  C. 

But,  if  a  man  makes  a  feoffment  upon  such  condition,  and  after  levies 
a  fine  to  a  stranger,  the  condition  is  gone. 

Cro.  Eliz.  665,  per  Cur. 

If  a  condition  be  to  recover  certain  land  of  J  S,  and  thereof  to  enfeoff 
another  who  is  party  to  the  obligation  ;  if  he  to  whom  the  feoffment  is  to 
be  made,  accept  a  feoffment  of  the  land  before  any  recovery  had  by  the 
other,  he  hath  dispensed  with  the  condition. 

Roll.  Atar.  453. 

/3  No  one  can  take  advantage  of  a  condition,  who  has  himself  prevented 
or  dispensed  with  its  performance. 

Williams  v.  Bank  of  the  United  States,  2  Pet.  102 ;  Miller  v.  Ward,  2  Conn.  494 ; 
Webster  v.  Coffin,  14  Mass.  196  ;  Seymour  v.  Bennet,  14  Mass.  268  ;  Cooper  v.  Mowry, 
16  Mass.  7 ;  Clark  v.  Moody,  17  Mass.  149  ;  Marshall  v.  Craig,  1  Bibb,  380 ;  Majors 
v.  Hi.-kman.  2  Bibb,  218  ;  Carrel  v.  Collins,  2  Bibb,  431 ;  Molford  v,  Ambrose,  3  J. 
J.  Marsh.  690  ;  Crump  v.  Mead,  3  Misso.  233. 

A  forfeiture  once  waived  cannot  afterwards  be  claimed ;  as  where  an 

estate  of  freehold  on  condition  is  forfeited  for  the  nonpayment  of  an 

annuity,  and  the  grantor  waives  the  forfeiture  by  accepting  the  sum  due. 

Chalker  v.  Chalker,  1  Conn.  79.  The  forfeiture  of  a  condition  is  not  -waived  by 
parol  assent  or  silent  acquiescence.  Jackson  v.  Chrysler,  1  Johns.  Cas.  125  ;  Gray 
v.  Blanchard,  8  Pick.  292.  tf 

4.  How  far  he,  who  enters  for  a  Condition  broken,  shall  be  reinstated  in  Ms  former  estate. 

It  is  laid  down  as  a  rule,  that  he  who  (b)  enters  for  a  condition  broken, 
shall  be  in  the  same  (e)  estate  he  was  before ;  and  therefore  shall  avoid 
all  mesne  charges  and  encumbrances. 

Co.  Lit.  202  ;  Roll.  Abr.  474,  same  rule.  j3  When  conditions  impose  burdens  on 
other  parties,  they  are  to  be.construed  strictly  against  those  for  whose  benefit  they 
are  introduced.  1  Sumn.  440.  gf  (b)  He  that  will  take  advantage  of  a  condition, 
must  enter  if  he  can  ;  if  he  cannot,  he  must  claim ;  for  a  freehold,  whether  it  lie  in 
-rant  or  livery,  cannot  cease  by  condition  without  entry  or  claim,  though  the  wrords 
are  proviso  that  if  he  do  not  pay,  <&c.  that  then  the  estate  shall  cease  and  be  void,  whether 
the  conveyanci  were  by  feoffment,  bargain  and  sale,  or  devise,  &c.  Co.  Lit.  218.  j3  As 
to  the  manner  of  making  a  re-entry,  see  Bouv.  L.  D.  Re-entry. $  (c)  A  remainder  is 
granted  upon  condition,  and  after  the  particular  estate  determines,  and  the  con- 
dition is  broken,  the  grantor  shall  have  the  land  in  possession.  2  Roll.  Rep.  60.  A  ' 
condition  or  limitation  annexed  to  an  estate  ought  to  destroy  the  whole  estate.  1  Co. 
86  b;  6  Co.  40  b. 

As,  if  a  feoffment  is  made  to  A  upon  condition  for  the  nonpayment 
of  certain  rent  to  re-enter,  and  A  dies,  leaving  a  wife ;  after  which  the 
condition  is  broken  by  the  heir  of  A  ;  the  feoffor  shall  re-enter,  and  de- 
feat the  title  of  dower  that  accrued  to  tbe  wife  of  the  feoffee. 

22  E.  3,  19  ;  Fitz.    Condition,  12  S.  C. ;  Roll.  Abr.  474. 

If  a  man  makes  a  feoffment,  gift,  or  lease,  reserving  rent,  with  a  con- 
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dition  that,  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor,  &c, 
and  his  heirs  into  the  land  to  re-en fer ;  in  these  cases,  if  the  rent  be  not 
paid  according  to  the  deed,  the  feoffor  or  lessor  may  enter  into  the  lands 
and  hold  them  in  his  former  estate,  because  the  feoffment  or  lease  was 
not  absolute,  but  defeasible  by  the  nonperformance  of  the  condition. 

Lit.  I  325  ;  Co.  Lit.  201,  202.  j3  As  a  general  rule,  an  actual  entry  or  claim  by  the 
grantor  is  necessary  to  revest  an  estate  where  a  condition  is  broken.  1  Conn.  79  ;  5 
Mass.  321.  To  this  rule  there  is  one  exception  ;  that  whei-e  the  grantor  is  in  posses- 
sion no  entry  is  requisite,  and  the  estate  revests  in  him  on  the  breach  of  the  con- 
dition. 5  Mass.  321 ;  5  S.  &  R.  375.  In  New  Hampshire,  however,  it  has  been 
decided  that  when  the  grantor  is  in  possession  at  the  time  of  the  condition  broken,  he 
waives  the  forfeiture,  unless  he  makes  an  express  claim  to  hold  for  condition  broken. 
Willard  v.  Henry,  2  N.  H.  Rep.  120.  tf 

But,  where  a  feoffment  is  made  of  land,  reserving  rent,  upon  condition 
that,  if  the  rent  be  behind,  it  shall  be  lawful  for  the  feoffor  and  his  heirs 
to  enter  and  hold  the  land,  and  take  the  profits  till  he  be  satisfied  and 
paid  the  rent  behind ;  this  is  not  a  condition  absolutely  to  defeat  the 
estate  ;  but  the  feoffor  in  this  case  shall,  upon  his  entry,  only  hold  the 
land  as  a  pledge,  or  in  the  nature  of  a  distress,  till  the  rent  be  paid  him, 
and  the  profits  shall  not  go  into  the  account  of  the  rent,  but  shall  be 
applied  to  his  own  use,  that  by  such  perception  the  tenant  may  be  obliged 
the  sooner  to  pay  the  arrears  of  rent. 

Lit.  £:;27. 

But,  if  the  condition  had  been,  that,  if  the  rent  be  behind,  the  lessor 
shall  re-enter,  and  take  the  profits  thereof  until  he  be  satisfied ;  there 
the  profits  shall  go  into  the  account  of  the  rent ;  and  consequently,  when 
the  profits  received  are  equivalent  to  the  arrear  of  rent,  the  lessee  may 
re-enter,  and  hold  it  under  the  former  lease. 

Co.  Lit.  203.    /3  1  Lev.  170;  T.  Raym.  135,  158 ;  G  Binn.  420 ;  3  Call,  491.0 

And  though  part  of  the  rent  be  paid  him  before  re-entry,  yet  if  the 
whole  be  not  satisfied  he  may  enter  for  any  part  that  is  arrear  ;  because 
the  condition  is  to  enforce  the  payment  of  the  whole  rent ;  and  therefore 
he  may  take  advantage  for  nonpayment  of  any  part  thereof. 

Cro.  Jar.  511;  Co.  Lit.  203. 

Lessee  for  life  and  the  reversioner  join  in  a  feoffment  upon  condition 
reserved  to  the  lessee ;  if  he  enter  for  breach  thereof,  this  shall  not 
defeat  the  entire  estate. 

Roll.  Abr.  474. 

If  a  man  seised  of  lands  in  right  of  his  wife,  makes  a  feoffment  in 
fee  upon  condition,  and  dies ;  and  after  the  condition  is  broken,  and  the 
heir  of  the  feoffor  enters,(a)  it  is  impossible  he  should  have  the  same 
estate  which  the  feoffor  had  at  the  time  of  the  condition  made ;  for  that 
was  in  the  right  of  his  wife,  which  was  dissolved  with  the  coverture, 
and  therefore  when  the  heir  hath  entered  for  the  condition  broken,  and 
lefeated  tic  feoffment,  his  estate  vanisheth,  and  presently  the  estate  is 
vested  in  the  wife. 

Co.  Lit  336  1. :  8  Co.  44  a,  S.  P.     (a)  So,  if  a  man  seised  of  lands  as  heir  on 

he  part  of  his  mother,  makes  a  feoffment  in  fee  upon  condition,  and  dies  ;  the  heir  on 
:he  part  i  t  the  father,  who  is  heir  at  common  law,  shall  enter  for  the  condition  broken  ; 
jut  tin:  h  ;  r  >n  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the  land.  Co 
lAt.  12  b. 

If  cestui  que  use  after  the  statute  of  1  R.  3,  c.  1,  and  before  the  statute 

2d2 
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27  II.  8,  c.  10,  had  made  a  feoffment  in  fee  upon  condition,  and  had  after 
entered  for  the  condition  broken,  though  at  the  time  of  the  condition 
made  lie  had  but  a  bare  use,  yet  by  his  feoffment  the  whole  estate  and 
right  being  divested  out  of  the  feoffees,  he  should  have  been  seised  of 
the  'whole  estate  in  the  land. 
Co.  Lit.  202  a ;  1  Co.  133  b,  S.  P. 

Tenant  in  special  tail  hath  issue;  his  wife  dies,  and  he  makes  a  feoff- 
ment in  fee  upon  condition ;  the  issue  dies ;  the  condition  is  broken ;  the 
feoffor  re-enters ;  he  shall  be  only  tenant  in  tail  after  possibility  of  issue 
extinct,  though  when  he  made  a  feoffment  he  had  an  estate-tail. 
Co.  Lit.  202  a. 

If  a  man  makes  a  gift  in  tail  to  A,  the  remainder  to  A  and  his  heirs, 
upon  condition  that  he  shall  not  alien ;  the  condition  is  good,  so  as  to 
restrain  any  discontinuance  of  the  estate-tail,  but  as  to  the  fee-simple  it 
is  void  and  repugnant ;  and  therefore  some  are  of  opinion  that  this  is  a 
good  condition,  and  that  it  shall  defeat  the  alienation  (a)  for  the  estate- 
tail  only,  and  leave  a  fee-simple  in  the  alienee. 

Co.  Lit.  224  a.  (a)  By  special  words  the  condition  may  extend  to  the  particular 
estate,  or  to  the  remainder  only.     Co.  Lit,  230  b. 

If  the  father  surrenders  copyhold  lands  to  the  use  of  the  son  in  fee, 
upon  condition  that  he  shall  perform  certain  covenants,  and  the  son  after 
admittance  surrenders  to  the  use  of  A  in  fee,  upon  condition  that  if  the 
son  pays  ten  pounds  the  surrender  shall  be  void ;  and  the  son  pays  not 
the  10/.,  nor  performs  the  covenants,  and  the  father  enters,  and  dies 
seised,  and  the  lands  descend  to  the  son,  yet  A  cannot  enter  upon  him; 
for  by  the  entry  of  the  father  both  the  surrenders  were  defeated,  and 
the  son  may  confess  and  avoid  the  estate  of  A. 

Cro.  Eliz.  239,  adjudged. 

A  man  being  entitled  to  be  tenant  by  the  curtesy,  makes  a  feoffment 
in  fee  upon  condition,  and  enters  for  the  condition  broken,  and  then  his 
wife  dies ;  he  shall  not  be  tenant  by  the  curtesy ;  for  though  the  estate 
given  by  the  feoffment  was  conditional,  yet  his  title  to  be  tenant  by  the 
curtesy  was  absolutely  extinct  by  the  feoffment. 

Co.  Lit.  30  b. 

Tenant  by  homage  ancestrel  makes  a  feoffment  in  fee  upon  condition, 
and  enters  for  the  condition  broken :  it  shall  not  be  holden  by  homage 
ancestrel  again,  for  the  right  of  the  prescription  and  privity  of  estate 
were  interrupted  for  the  time :  so,(b)  if  a  copyhold  escheats,(e)  and  the 
lord  makes  a  feoffment  in  fee  upon  condition. 

Co.  Lit.  202  a,  b.  {(>)  Co.  Lit.  103  a,  202  b.  (c)  For  notwithstanding  the  entry  for 
the  condition  broken,  the  seigniory  is  extinct,  for  that  was  exclusively  extinct  by  the 
feoffment.     Co.  Lit.  30  b. 

If  tenant  for  life  makes  a  feoffment  in  fee  upon  condition,  and  enters 
for  the  condition  broken,  he  shall  be  tenant  for  life  again,  but  subject  to 
the  forfeiture  ;  for  though  the  estate  is  reduced,  yet  the  forfeiture  is  not 
purged. 

Co.  Lit.  202,  252  a;  Roll.  Abr.  856. 

If  the  conusee  of  a  statute,  &c,  or  he  that  hath  lands  till  such  a  sum 
levied,  surrenders  to  the  reversioner  upon  condition,  and  after  enters  for 
the  condition  broken,  and  performs  the  first  condition,  he  shall  not  hold 
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over  after  the  extent  incurred,  or  such  time  as  the  money  might  have 
been  levied. 
4  Co.  82  ;  2  Roll.  Abr.  479. 

If  lessee  for  life  or  years,  upon  condition  to  have  a  fee  if,  &c,  grants 
his  estate  upon  condition,  and  after  enters  for  the  condition  broken  and 
performs  the  first  condition,  perhaps  the  fee  will  accrue,  for  the  possi- 
bility was  not  absolutely  destroyed ;  and  when  he  enters  for  the  condition 
broken,  he  is  in  of  his  old  estate. 

8  Co.  75  b. 

If  a  man  makes  a  feoffment  in  fee  of  a  manor  upon  condition,  and 
the  feoffee  grants  estates  by  copy,  and  then  the  condition  is  broken,  yet 
the  grants  by  copy  shall  stand  good,  for  he  was  legitimus  dominus  pro 
tempore,  and  the  copyholder  doth  not  claim  his  estate  out  of  the  lord's, 
but  by  custom ;  and  if  the  grants  were  made  after  the  condition  broken, 
yet  it  is  all  one,  for  till  entry  the  feoffee  hath  a  lawful  estate,  and  the 
feoffor  may  waive  the  advantage  of  the  condition  broken.  But,  if  a 
lease  be  made  of  a  manor  for  years,  on  condition  to  be  void  upon  the 
breach  of  a  certain  condition,  and  the  condition  is  broken,  no  voluntary 
grants  made  afterwards  shall  bind  the  lessor,  because  the  estate  of  the 
lessee  is  void ;  but,  if  it  were  for  life,  &c,  then  the  grants  were  good. 

Dyer,  344  a ;  4  Co.  24  a ;  Co.  Cop.  82,  88. 

(P)  Of  performing  the  Condition  :  And  herein, 
1.    What  Persons  may  perform  the  Condition. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  to  be  void  if  the 

feoffor  pays  a  certain  sum  of  money  to  the  feoffee,  and  the  feoffor  dies 

before  payment,  his  heir  cannot   pay  it.  because  the  time  of  payment  is 

past;  for  the  condition  being   general,  if  the  feoffor  pays,  &c,  it  is  as 

much  as  to  say,  if  the  feoffor  during  his  life  pays. 

Lit.  \  337  ;  Co.  Lit.  208  a.  3  When  an  estate  is  devised  en  a  condition  for  the  per- 
formance '  if  which  no  time  is  limited,  the  devisee  has  his  life  for  the  performance. 
3  Pet.  376.  But  where  a  prompt  performance  of  a  condition  in  a  deed  is  necessary 
to  give  to  the  grantor  the  whole  benetit  designed  to  be  secured  to  him,  or  where  the 
motive  of  the  contract  was  the  immediate  enjoyment  of  the  estate,  the  grantee  forfeits 
the  estate  conveyed  by  the  deed  unless  he  performs  the  condition  in  a  reasonable 
time.     Hamilton  v.  Elliott,  5  S.  &  R.  384.0 

But,  when  a  day  of  payment  is  limited,  and  the  feoffor  dies  before  the 
day,  his  (a)  heir  may  tender  the  money,  because  the  time  of  payment  was 
not  past  by  the  death  of  the  feoffor. 

Lit.  §337  :  Co.  Lit.  208  b,  209  a.  (a)  So  may  his  executors  or  administrators,  be- 
cause they  represent  the'  person  of  their  testator.     Lit.  §337  :  Co.  Lit.  208,  209  a. 

J  S  having  issue  three  sons,  A,  B,  and  C;  A  dying  in  his  lifetime, 
having  issue  only  a  daughter;  J  S  devised  certain  lands  to  his  wife  for 
life,  and  after  her  death  to  his  son  C  and  his  heirs;  provided  that  if  B 
do,  within  three  months  after  the  death  of  my  wife,  pay  to  C,  his  execu- 
tors or  administrators,  the  sum  of  500?.,  then  the  said  lands  shall  come 
to  my  son  B  and  his  heirs;  the  wife  lived  several  years,  and  during  her 
life  B  died,  leaving  J  D  his  heir,  who  not  being  heir  at  law  to  the  testa- 
tor, the  question  was.  Whether  he  could  now,  after  the  death  of  the  wife, 
perform  the  condition  ?  And  though  it  was  objected,  that  this  being  a 
condition  precedent,  and  merely  personal  in  B,  who  had  neither  jus  in 
re,  nor  ml  ran,  and  could (6)  not  therefore  devise,  release,  or  extinguish 
the  condition,  and,  consequently,  that  his  heir  could  not  perform  it  after 
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his  death  :  yet  it  was  holden  and  so  decreed,  that  the  possibility  of  per- 
forming  this  condition  was  an  interest  or  right,  or  scintilla  juris,  which 
vested  in  B  himself,  and,  consequently,  such  right,  possibility  or  interest 
descended  on  his  heir,  and,  according  to  Littleton  supra,  may  be  per- 
formed by  him. 

Eq.  Abr.  106,  107,  Marks  and  Marks  ;  1  Str.  129,  S.  C.  (6)  Though  a  condition  in 
strictness  of  law,  is  not  devisable,  yet,  since  the  statute  of  Uses,  the  devisee  may  take 
benefit  of  it  by  an  equitable  construction  ;  and  in  this  case  B  might  have  released  or 
extinguished  the  condition.     Eq.  Abr.  107,  per  lord  chancellor. 

If  A  mortgages  his  lands  to  B,  upon  condition  that  if  A  and  C  pay 
20s.  at  a  day  to  B,  that  then  he  shall  re-enter ;  (a)  A  dies  before  the 
day,  C  may  pay  the  money,  &c,  and  yet  the  letter  of  the  condition  is 
not  performed. 

Co.  Lit.  210  b.     (a)  So,  if  C  dies  before  the  day,  A  may  pay  it.     Co.  Lit.  219. 

But  if  A  had  been  living  at  the  day,  and  would  not  have  paid  the 
money,  but  had  refused  to  pay  it,  and  C  had  tendered  it,  B  might  have 
refused  it. 

Co.  Lit.  219  b. 

If  A  and  B  levy  a  fine  to  the  use  of  A  in  fee,  if  B  does  not  pay  10s. 
at  Michaelmas  after,  and  that  if  he  doth  then  pay  the  said  10s.  that  then 
it  shall  be  to  the  use  of  A  for  life,  and  after  to  B  in  fee,  and  after  B  dies 
before  Michaelmas ;  it  seems  the  heir  of  B  may  pay  the  10s.,  for  this  is 
not  more  personal,  being  the  payment  of  money,  than  in  the  case  of 
Littleton  upon  a  mortgage. 

Roll.  Abr.  420.  The  court  divided,  viz.  Croke  and  Jones,  that  it  was  personal ;  but 
Brampstim  and  Berkley  contr.  Jones,  390,  S.  C,  and  the  court  divided  accordingly, 
Winch.  103,  104,  116,  118,  119,  with  the  arguments  at  large,  but  no  judgment;  and 
vide  Co.  Lit.  205,  that  the  heir  may  perform  it.  [After  covenant  to  stand  seised  to  the 
use  of  B  and  his  heirs,  with  proviso  of  revocation  on  payment  to  B  and  his  assigns ; 
B  dies  ;  he  may  tender  to  the  heir,  and  revoke.     Allen's  case,  Ley.  55  b,  Hal.  MSS.] 

If  a  man  devises  land  to  his  daughter  at  her  age  of  eighteen  years, 
and  that  his  wife  shall  take  the  profits  to  her  own  use  till  his  daughter 
comes  to  eighteen,  provided  she  keep  and  bring  up  his  daughter  at 
school,  &c,  and  dies;  and  the  wife  marries  again,  and  dies;  the  interest 
in  the  lands  accrues  to  the  husband ;  for  the  keeping  and  education  of 
the  child  is  not  of  such  particular  privity,  but  it  may  be  effectually  per- 
formed by  another. 

Bob.  285,  adjudged;  Hutton,  36,  S.  C.  adjudged. 

If  two  are  enfeoffed  to  re-enfeoff,  if  one  refuses  to  re-enfeoff,  the  other 
cannot  perform  the  condition  by  a  feoffment  of  the  whole. 
4''  E.  3,  10  b  ;  Roll.  Abr.  421,  S.  C. 

If  the  condition  of  an  obligation  be  to  pay  a  less  sum;  if (b)  my  ser- 
vant, by  my  command,  tenders  it  to  the  obligee,  this  is  sufficient. 

2  If.  6,  3  b;    Roll.  Abr.  421,  S.  C.     {b)  So,  if  a  stranger  tenders  for  and  by  the 
it  of  an  infant  above  fourteen.     Moor,  222,  pi.  137,  per  Curiam. 

If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon  condi- 
tion to  lie  void  upon  the  payment  of  money  by  the  feoffor  at  a  day,  if  a 
stranger  of  his  own  head  tenders  the  money,  the  feoffee  is  not  bound  to 
ive  it. 

Lit.  §33  !  :  Wafkin  and  Astwick,  S.  P.  though  tendered  for  an  infant.     Leon.  34; 

agr '  /■  r  Curiam  ;  Moor,  222,  pi.  3,  61;  admitted  per  Curiam;  Cro.  Eliz.  132,  said 

by  Coke  to  be  adjourned.     Owen,  34.  S.  P.  per  Coke. 
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But  if  the  feoffee  accepteth  it,  this  is  a  good  satisfaction,  and  the  mort- 
gagor or  his  heirs,  agreeing  thereto  afterwards,  may  re-enter,  but  the 
mortgagor  may  disagree  thereto  if  he  will. 

Co.  Lit.  206  b ;  207  a. 

Guardian  (a)  in  socage,  or  by  knight-service,  may  upon  such  mortgage 
tender  money  in  the  name  of  the  (b)  heir. 

(a)  Co.  Lit.  20Gb;  Watkin  and  Astwick,  S.  P. ;  1  Leon.  34,  agreed  per  Curiam; 
but  it  being  found  that  the  tender  was  made  by  his  mother,  and  that  he  was  within 
age  generally,  it  was  presumed  he  was  above  fourteen,  and  out  of  her  custody.  Owen, 
137,  agreed,  but  found  as  before,  Moor,  222,  pi.  361,  admitted  per  Curiam;  but  found 
the  mother  was  not  guardian  in  socage.  Owen,  34,  S.  C.  cited  to  have  been  adjudged, 
that  the  tender  of  the  mother  was  not  good,  because  it  did  not  appear  within  the  ver- 
dict of  what  age  the  infant  was.  (6)  But,  if  the  heir  be  an  idiot,  a  stranger  of  his 
own  head  may  tender  the  money  for  him.     Co.  Lit.  206  b. 

If  A  enfeoffs  B,  upon  condition  that  B  shall  pay  money  at  a  day,  and 
B  before  the  day  enfeoffs  C,  now  C  hath  an  interest  in  the  condition,  and 
may  tender  the  money  at  the  day  for  the  safeguard  of  his  estate. 

Lit.  ?  336 ;  Co.  Lit.  207  b ;  5  Co.  96  b,  S.  P.  cited. 

And  so  also  may  B,  being  party  and  privy  to  the  condition. 

Lit,  I  336 ;  Co.  Lit.  207  b. 

2.  To  whom  the  Condition  is  to  be  performed. 

If  a  man  bargains  and  sells  lands  with  a  proviso,  that,  if  the  vendor, 
before  such  a  clay,  pay  so  much  money  to  the  vendee,  his  heirs  or  assigns, 
the  sale  shall  be  void;  the  vendee  before  the  day  makes  his  executors, 
and  dies,  and  the  vendor  tenders  the  money  to  the  executors,  this  is  not 
good,  because  the  word  assign*  must  be  understood  to  be  assigns  of  the 
land  in  its  primaiy  and  original  signification;  and  where  there  is  an 
express  provision  to  whom  the  tender  and  payment  is  to  be  made,  the 
executor  is  excluded;  for  expression  facit  cessare  tacit  urn. 

Co.  Lit.  210;  Dyer,  180,  181 ;  5  Co.  90.  pSee  Jackson  v.  Tupping,  1  Wend.  388; 
Grav  v.  Blanchard,  8  Pick.  284  :  Hayden  v.  Stoughton,  5  Pick.  528 ;  Clap  v.  Stough- 
ton,  10  Pick.  403  ;  Brigham  v.  Shatuick,  10  Pick.  306.£ 

But,  if  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  feoffee 
shall  pay  20?.  to  the  feoffor,  his  heirs  or  assigns,  here  the  primary  signi- 
fication of  the  word  assigns  fails,  because  there  can  be  no  assignment 
of  the  land  of  which  he  hath  enfeoffed  another;  and  since  the  original 
sense  of  the  word  fails,  lest  it  should  be  wholly  insignificant,  the  se- 
condary sense  of  the  word  is  to  be  taken,  viz.  the  assignees  in  law,  which 
the  executors  are  quoad  the  personal  estate ;  and  therefore  the  payment 
is  good  either  to  the  executor  or  heir. 

Co.  Lit.  210;  5  Co.  96,  97. 

If  the  condition  be  to  pay  the  money  to  the  feoffee,  his  heirs  or  assigns, 
and  he  make  a  feoffment  over,  it  is  in  the  election  of  the  feoffor  to  pay 
the  money  to  the  first  or  second  feoffee,  because  by  the  words  he  may 
pay  it  either  to  him  or  the  assignee :  so,  if  the  first  feoffee  dies,  in  this 
case  he  may  pay  it  to  his  (e)  heir  or  the  assignee  for  the  same  reason ; 
nor  is  he  obliged  to  take  notice  of  the  validity  of  the  second  feoffment, 
to  which  he  is  a  stranger. 

5  Co.  96  ;  Cro.  Eliz.  384 ;  Moor,  708,  pi.  989  ;  Gouls.  177  ;  Poph.  100.  (c)  If  the 
condition  be  to  pay  to  the  feoffee  his  executors  or  assigns,  and  the  feoffee  makeshis 
sons  executors,  and  dies,  and  administration  is  committed  during  their  minority,  it  is 
the  safest  way  to  pay  the  money  to  the  executors,  or  one  of  them,  for  the  administra- 
tor is  but  a  bailiff  to  them.     3  Leon.  103. 
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If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon  condi 
tion  to  be  void  upon  payment  of  the  money  by  the  feoffor  at  a  day,  if 
the  feoffee  dies  before  the  day,  the  money  shall  be  paid  to  the  executors, 
and  not  to  the  heirs  of  the  feoffee,  because  it  shall  be  intended  the  estate 
was  made  by  reason  of  the  loan  of  the  money,  or  for  some  other  duty. 

Lit.  I  339;  Co.  Lit.  209  b. 

But,  if  the  condition  be,  that  if  the  feoffor  pays,  &c,  to  the  feoffee  or 
his  heirs,  if  he  dies  before  the  day,  the  payment  ought  to  be  made  to  his 
heir,  and  not  to  his  executors;  for  designatio  imius  est  exclusio  alterius. 

Lit.  §  339 ;  Co.  Lit.  209  b  ;  5  Co.  97  ;  Brownl.  66,  S.  P.  adjudged. 

If  the  condition  of  an  obligation  be  to  pay  101.  per  annum,  after  the 
death  of  the  obligee,  to  the  executors  of  the  obligee,  for  the  use  of  his 
children,  and  he  die  without  making  any  executors,  the  money  shall  be 
paid  to  his  administrators. 

Hetl.  115  ;  Lit.  Rep.  156,  S.  C. 

If  A  pawns  a  jewel  to  B  for  25Z.,  but  no  certain  time  is  appointed  for 
the  redemption  thereof,  and  after  B  being  sick,  his  wife  in  his  presence, 
and  with  his  assent,  delivers  it  to  C,  and  B  dies ;  the  money  must  be 
paid  to  the  executors  of  B,  and  not  to  C,  because  by  the  delivery  of  the 
feme,  with  the  assent  of  the  baron,  there  passed  no  interest,  but  a  cus- 
tody only. 

Cro.  Jac.  244;  Sir  John  Ratcliff  and  Davis,  adjudged;  Yelv.  178  S.  C.  adjudged; 
and  said,  it  would  be  so  even  if  he  delivered  over  upon  a  consideration  ;  that  it  -was 
not  like  a  mortgage,  for  that  there  he  that  hath  the  interest  ought  to  have  the  money. 
Bulst.  29,  30,  S.  C.  adjudged,  though  it  appears  that  B  -wished  C  to  keep  it  safely,  till 
the  money  was  paid  ;  but  by  Fleming,  Ch.  Just.,  it  had  been  otherwise  if  C.  had  paid 
the  money,  &c.  Noy,  157,  S.  C. 

If  the  condition  be  to  lease  certain  lands  for  three  lives  to  the  obligee 
or  his  assigns ;  and  after  the  obligee  demand  a  lease  to  be  made  to  three 
strangers  for  their  lives,  he  ought  to  make  it  them  accordingly,  otherwise 
the  condition  is  broken ;  for  here,  by  the  word  assigns,  it  is  intended 
assigns  by  nomination,  for  he  cannot  have  other  assigns,  inasmuch  as  the 
estate  is  not  assignable  before  he  hath  it. 

Roll.  Abr.  421 ;  Roll.  Rep.  373  ;  3  Bulst.  168 :  Bridg.  39,  S.  C.  and  S.  P. 

If  a  man  be  bound  in  20?.,  upon  condition  to  pay  101.  to  such  person 
as  the  obligee  shall  name  by  his  last  will,  and  after  the  obligee  name  no 
person  by  his  will,  the  obligor  is  not  bound  to  pay  it  to  his  executors, 
because  the  condition  hath  reference  to  nomination. 

Roll.  Abr.  421 ;  Pease  and  Stileman  v.  Mead,  Hob.  9 ;  Godb.  192,  S.  C.  adjudged; 
and  per  Coke,  there  is  a  diversity  where  the  condition  is  to  pay  10/.  to  the  assignee  of 
the  obligee,  and  where  to  the  obligee  or  his  assigns  ;  for  in  the  last  case,  it  vests  as  a 
duty  in  the  obligee,  and  shall  go  to  his  executors.  Moor,  855,  S.  C.  adjudged.  [The 
conusee  of  a  fine  leases  to  the  conusor  for  99  years,  with  condition,  if  the  lessee  pays  to 
the  lessor,  his  heirs  and  assigns,  that  the  uses  limited  to  the  conusee  and  his  heirs,  by 
an  indenture,  should  cease :  the  lessor  dies.  Li  ird  Nottingham  was  of  opinion,  that  the 
uses  should  not  cease  by  payment  to  the  administrator  of  the  lessor,  because  he  may  be 
an  assignee  in  deed,  as  here.  11th  May,  1679,  Sir  Andrew  Young.  Lord  Notting- 
ham's MSS.  notes. — Upon  a  fine,  the  use  of  land  was  limited  to  A  for  80  years,  with  a 
power  to  A  and  his  assigns  to  make  leases  for  three  lives,  to  commence  after  the  deter- 
mination of  that  term.  A  assigned  over  to  B ;  B  died,  having  made  his  will,  and 
appointed  < '  his  executor.  C  assigned  over  to  D  ;  D,  iu  pursuance  of  the  power,  made 
a  lease  fur  life  The  question  was,  whether  D  was  such  an  assignee  of  A  as  to  have 
power  to  make  this  lease  :  or,  whether  it  should  extend  only  to  the  immediate  assignees 
of  A?  The  doubt  in  this  case  was  the  greater,  as  there  had  been  a  descent  upon  all 
executor.  The  ease  of  Pease  and  Stileman  was  cited,  where  it  was  said  that  an  execu- 
tor or  administrator  should  not,  in  some  cases,  be  said  to  be  a  special  assignee.  But  all 
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the  court  seemed  to  incline  to  the  contrary,  and  that  D  should  he  called  an  assignee 
well  enough  for  the  purpose  of  making  the  leases  in  question,  and  that  so  should  any 
person  who  came  to  the  estate  under  the  first  lessee,  though  there  should  he  twenty 
mesne  assignments.  And  afterwards,  in  the  Michaelmas  term  following,  judgment 
was  given  accordingly.  Howe  v.  Whitebanck,  1  Freem.  476 ;  Co.  Lit.  210  a,  note  1, 
13th  edition.] 

If  A,  seised  in  fee  by  indenture  enrolled,  covenants  with  B,  that  if  B 
pays  to  A,  his  heirs  or  assigns,  400?.  at  a  day,  that  then  A  and  his  heirs 
shall  stand  seised  to  the  use  of  B  and  his  heirs ;  and  A  devises  to  his 
wife  during  the  minority  of  his  son,  and  dies ;  the  money  shall  not  be 
paid  to  the  wife,  for  she  is  not  assignee ;  the  reversion  being  in  the  heirs 
of  A. 

5  Co.  97  ;  Leon.  252. 

But,  if  A  had  made  a  lease  for  life,  the  remainder  to  another  in  fee, 
the  lessor  for  life  had  been  an  assignee. 

5  Co.  97. 

And  it  was  said,  that  if  A  had  conveyed  over  his  whole  estate  in  part, 
yet  so  long  as  A  had  any  part  remaining,  the  tender  ought  to  be  made 
to  him. 

5  Co.  97  a. 

If  the  condition  of  an  obligation  be  to  pay  107.,  &c,  it  is  a  good  per- 
formance if  he  pays  it  to  his  (a)  deputy. 

42  E.  3,  13  b  ;  Roll.  Abr.  421.  (a)  A  bond  was  conditioned  for  the  delivery  of  forty 
pair  of  shoes  at  Holbourn  Bridge,  within  a  month,  to  -J  S,  a  common  carrier,  for  the 
use  of  the  obligee,  and  J  S  did  not  come  to  London  within  the  month,  but  the  obligor 
delivered  them  to  his  porter;  and  it  was  adjudged  a  good  performance,  for  that  the 
delivery  to  the  man  was  a  delivery  to  the  master,  within  the  intent  of  the  condition. 
2  Mod.  309. 

If  the  condition  of  an  obligation  is  to  pay  201.  to  the  obligee,  and 
other  the  parishioners  of  D,  it  (6)  may  be  paid  to  any  two  of  them. 

Moor,  68,  pi.  183.  (b)  Where  the  condition  is  to  pay  money  to  baron  and  feme,  it 
may  be  pleaded  to  have  been  paid  to  the  baron  only.    Goulds.  73,  and  vide  2  Sid.  41. 

3.  At  icliat  Time  it  may  he  performed. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  feoffor, 
upon  payment  of  such  a  sum  of  money  to  the  feoffee  without  limitation 
of  time,  should  re-enter,  the  feoffor  hath  time  during  life  to  pay  the 
money  to  the  feoffee  during  his  life ;  but,  if  either  die  before  that  time  is 
elapsed,  which  is  set  by  the  putties  for  the  performance  of  the  condition, 
the  feoffment  is  absolute :  but,  if  the  payment  were  to  be  made  to  the 
feoffee,  his  heirs  or  executors,  then  the  feoffor  hath  time  during  life. 

Lit.  I  337  ;  Co.  Lit.  208. 

But,  if  the  condition  be,  that  the  feoffee  shall  pay  money  to  the  feoffor, 
it  must  be  paid  in  convenient  time,  for  it  is  not  reasonable  the  feoffee 
should  have  the  benefit  of  the  land  without  payment. 

2  And.  73. 

If  the  condition  of  an  obligation  be  to  do  a  local  act  to  the  obligee,  to 
which  the  concurrence  of  the  obligor  and  obligee  is  necessary,  as  to 
make  a  feoffment,  &c,  (no  time  being  limited,)  the  obligor  hath  time 
during  his  life  to  perform  it,  if  not  hastened  by  request. 

Co.  Lit.  208  b ;  6  Co.  30  b. 

But,  though  the  condition  is  local,  yet,  if  it  may  be  performed  for  the 
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benefit  of  the  obligee  in  bis  absence,  as  tbe  acknowledgment  of  satisfac- 
tion upon  record,  &c,  it  ought  to  be  done  in  convenient  time. 
Lit.  208  a  :  6  Co.  30  b ;  Hard.  10,  S.  C.  and  S.  P.  cited. 
When  by  tbe  condition  the  obligor,  feoffor,  feoffee,  or  stranger,  is  to 
do  a  sole  (a)  act  or  labour,  as  to  go  to  Rome,  &c,  he  shall  have  time 
during  life,  and  cannot  be  hastened  by  request. 

Co.  Lit.  208  a,  209  b.    (a)  Which   in  no  manner  concerns  the  obligee,  feoffor,  &c, 
is  for  his  benefit.    6  Co.  31  a.  b  ;  Leon.  125. 

The  Lord  Clifford  held,  &c,  in  capite,  and  the  king  licensed  him  to 
alien  to  B  and  C,  so  that  they  should  give  the  same  to  my  Lord  Clifford 
and  the  heirs  of  his  body,  the  remainder  over :  and  the  Lord  Clifford, 
according  to  the  license,  enfeoffed  B  and  C,  and  before  any  reconveyance 
the  Lord  Clifford  died  :  and  it  was  adjudged  his  heir  might  enter;  for  if 
they  should  make  tbe  estate  to  the  issue  of  the  Lord  Clifford,  the  king 
might  seize  for  want  of  a  license,  and  that  in  default  of  the  feoffees. 

Co.  Lit.  202;  2  Co.  80  a,  S.  C.  cited. 

When  the  act,  by  the  condition  of  an  obligation  to  be  done  to  the 
obligee,  is  of  its  own  nature  transitory,  as  payment  of  money,  delivery 
of  charters,  and  the  like,  and  no  time  limited,  it  ought  to  be  performed 
in  (b)  convenient  time. 

6  Co.  31 ;  Co.  Lit.  208.  (6)  Roll.  Abr.  436,  S.  C,  and  several  cases  there  cited  to 
this  purpose.  /3  See  Carter  v.  Carter,  14  Pick.  424  :  Roberts  v.  Beatty,  2  Penn.  R.  63; 
Flagg  v.  Dryden,  7  Pick.  52 ;  Atwood  v.  Clark,  2  Greenl.  249.0 

So,  if  the  condition  of  an  obligation  be  to  pay  a  less  sum,  and  no  day 
of  payment  be  limited,  he  ought  to  pay  it  presently,  scilicet,  within  a 
convenient  time. 

Roll.  Abr.  43G;  Cro.  Eliz.  798 

If  the  condition  of  an  obligation  be  to  pay  a  certain  sum  to  a  stranger, 
without  limiting  any  time,  this  ought  to  be  done(c)  in  convenient  time. 

Roll.  Abr.  437.  (c)  So,  where  the  condition  was,  in  convenient  time  to  assure  the 
land  for  the  maintenance  of  a  school,  and  the  devisee  did  not  do  it  in  eight  years,  Co. 
25  b,  it  was  adjudged  a  breach. 

If  the  condition  of  an  obligation  be  to  pay  so  much  to  a  stranger  such 
a  day  ;  if  he  pays  it  before  the  day,  (d)  this  is  a  good  performance,  (e) 
because  payment  before  contains  payment  at  the  day. 

Roll.  Abr.  440.  (d)  Co.  Lit.  212  a  ;  Cro.  Car.  284  ;  Cro.  Jac.  435  ;  Moor,  367,  pL 
502  and  vide  2  Sid.  78.  (e)  And  upon  solvit  ad  diem,  such  pavment  may  be  given  in 
evidence.  Moor.  267  ;  Cro.  Eliz.  142 ;  And.  198  ;  Sav.  96 ;  Owen,  45  ;  Dyer,  222 ; 
Godb.  10;  Moor,  47,  adjudged. 

[But.  after  a  breach  the  defendant  cannot  plead  his  being  ready  to 
pay  :  as,  where  in  debt  on  a  bond,  conditioned  to  save  a  parish  harmless 
concerning  a  bastard  child,  which  the  defendant  was  forced  to  father,  he 
pleads  non  damnificat.  :  the  plaintiffs  reply,  that  the  child  was  ready  to 
starve,  and  that  therefore  they  put  it  out  to  nurse,  which  cost  them  4/., 
defendant  rejoins  that  lie  was"  ready  to  repay  the  money,  and  save  the, 
parish  harmless ;  upon  this  they  demurred  and  had  judgment,  because 
the  rejoinder  is  a  departure ;  for  "the  defendant  ought  to  have  taken  issue 
upon  the  child's  being  ready  to  starve ;  for  if  the  plaintiffs  were  once  at 
expense  about  the  child,  and  were  actually  damnified,  the  defendant's 
being  ready  to  pay  the  money  will  not  save  the  condition  of  the  bond. 

2  Saund.  80  ;  1  Sid.  444  ;  1  Mod.  43;  2  Keb.  612,  619  ;  Richards  v.  Hodges.  See 
4  Ann.  c.  16,  \  12.] 
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If  a  devise  be  to  A,  upon  condition  that  he  pays  the  debts  of  the  tes- 
tator, he  must  pay  them  in  a  convenient  time,  otherwise  the  condition  is 
broken  ;  but,  where  lands  are  devised  to  be  sold  for  that  purpose,  the 
devisee  is  not  obliged  to  pay  the  debts  before  he  can  find  a  purchaser  for 
the  lands. 

Roll.  Abr.  437. 

If  A  conveys  a  manor,  to  which  an  advowson  is  appendant,  to  J  S  in 
fee,  upon  condition  that  J  S  shall  re-grant  the  advowson  to  A  for  his  life, 
and  if  it  happens  not  to  be  void  in  his  life,  then  one  turn  to  his  execu- 
tors ;  though  in  this  case  J  S  hath  all  his  life  to  re-grant  it,  if  he  be  not 
hastened  by  request,  and  the  church  do  not  become  void  in  the  mean 
time,  yet  if  the  church  become  void  during  his  life,  before  any  request, 
the  condition  is  broken,  because  the  feoffee  cannot  have  all  the  effect 
which  was  intended  him  by  the  re-grant,  which  was  to  have  all  the  pre- 
sentations during  his  life. 

,.78,  Lord  Cromwell's  case.    2  And.  69  ;  Moor,  472,  S.  C. ;  Co.  Lit.  222 ;  And. 
17  ;  Moor,  105,  S.  P. 

If  A  enfeoffs  B  the  first  of  May,  upon  condition  that  he  shall  grant  to 
A  an  annuity  or  rent  during  his  life,  payable  yearly  at  Michaelmas,  and 
the  Annunciation ;  in  this  case  the  feoffee  hath  not  time  to  do  it  during 
his  life,  but  he  ought  to  do  it  (a)  before  the  first  of  the  said  feasts,  for 
otherwise  A  cannot  have  all  the  advantage  of  the  rent  intended  him  by 
the  condition. 

Co.  Lit.  208  b;  Moor,  472;  Gouls.  117;  2  Co.  79.  (a)  Where  one  is  to  grant  a 
reversion,  he  may  do  it  any  time  during  his  life,  if  it  so  long  continues  a  reversion, 
if  he  be  not  hastened  by  request.    Lev.  44. 

If  an  obligor  or  feoffee  be,  by  force  of  the  condition  of  a  bond  or  feoff- 
ment, to  pay  money,  or  make  a  feoffment  to  a  stranger,  he  must  do  it 
presently,  and  (b)  must  give  notice  to  the  stranger,  and  he  shall  not  save 
the  condition  by  making  a  tender  thereof,  if  the  other  refuses  to  accept 
of  it,  for  where  one  undertakes  to  do  an  act  to  a  stranger,  he  must  at  his 
peril  take  care  of  the  performance  of  it. 

Co.  Lit.  208.  (b)  But,  if  the  condition  be  to  be  performed  to  the  party  himself  only, 
who  is  to  take  advantage  of  the  breach  of  the  condition,  the  feoffee  is  not  bound  to  do 
»t  before  n  quest     Roll.  Abr.  439  ;  Moor,  472. 

If  A  be  bound  to  B  that  C  shall  enfeoff  D,  C  has  time  during  his  life 
to  do  it,  unless  he  be  hastened  by  request ;  and  if  C  make  a  tender 
thereof,  and  D  refuse,  the  bond  is  saved  ;  for  the  obligor  undertakes  not 
to  do  any  act  himself,  but  his  intent  is  to  engage  for  the  readiness  of  a 
stranger  to  do  an  act  to  another  who  shall  be  intended  to  be  a  friend  of 
the  obligee,  and  under  his  influence  ;  but  in  the  said  case  if  the  condition 
were,  that  C  should  enfeoff  D  on  such  a  day,  C  must  seek  D  and  give 
him  notice  thereof,  and  request  him  to  be  on  the  land  at  the  day. 

Co.  Lit.  208  b ;  0  Co.  31a,  S.  P.  Vide  Pert  756,  contr.  J]  But  the  text  seems  to 
be  law.|] 

If  the  condition  be  to  make  a  gift  in  tail  to  the  feoffor,  the  remainder 
to  a  stranger  in  fee  ;  the  feoffee  has  time  during  his  life  to  do  it,  because 
the  feoffor  who  is  party  and  privy  to  the  condition  is  to  take  the  first 
estate. 

Co.  Lit.  219  b.     p  Where  the  thing  to  be  done  is  local,  and  no  time  is  fixed  for  the 

fierformance,  the  covenantor  will  have  during  his  lifetime  to  perform  it,  unless 
tastened  by  request.     Phillips  v.  Morrison,  3  Bibb,  105.    If  it  is  transitory  it  must 
be  performed  in  a  reasonable  time.    Ibid.g' 

2E 
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If  a  feoffment  be  upon  condition  to  re-enfeoff  the  feoffor  and  his  wife, 

he  (a)  ought  to  do  it  upon  request. 

Roll.  Abr.  439  ;  0  Co.  31.  (a)  But.  if  not  hastened  by  request,  he  hath  time  during 
his  life,  because  the  feoffor,  who  is  privy  to  the  condition,  is  to  take  jointly  •with  her. 
Co.  Lit.  219;  Hetl.  59.  But,  if  the  baron  dies,  the  feoffment  must  be  made  to  the 
wife  without  request.     Hetl.  56. 

If  the  condition  of  an  obligation  be,  that  whereas  A  the  obligor  hath 
conveyed  lands  to  B  the  obligee,  if  A  the  obligor,  and  C  his  son,  shall 
do  all  acts  and  devices  for  the  better  assurance  of  these  lands  to  B,  which 
shall  be  devised  by  B  or  his  counsel,  then  the  obligation  shall  be  void ; 
and  after  B  devises  and  tenders  a  release  to  be  sealed  by  A  and  C  his 
son,  and  A  presently  seals,  but  C,  because  he  was  not  lettered,  nor  could 
read  it,  prays  B  to  deliver  it  to  him,  to  show  to  some  man  learned  in  the 
law,  who  may  inform  him  whether  it  was  according  to  the  condition ; 
and  if  it  was  according  to  the  condition,  he  would  seal  it ;  this  is  a  breach 
of  the  condition,  because  he  did  not  require  the  writing  to  be  read  to  him, 
and  he  was  bound  to  take  conusance  of  the  law,  whether  it  was  accord- 
ing to  the  condition,  and  shall  not  have  reasonable  time  to  show  the 
writing  to  his  counsel  learned  in  the  law,  to  be  instructed  by  them. 

2  Co.  3,  Manser's  case ;  Roll.  Abr.  440,  S.  C. 

If  the  condition  be  to  make  such  assurance,  &c,  to  the  obligee  as  the 
obligee  shall  devise,  and  after  the  obligee  devise  an  indenture,  &c,  and 
tender  it  to  him,  and  he  require  time  to  show  it  to  his  counsel,  to  be  ad- 
vised thereupon,  which  is  denied  to  him;  yet  if  he  does  not  seal  it (b) 
presently,  the  condition  is  broken,  because  the  condition  is  peremptory, 
scilicet,  to  be  performed  presently. 

Roll.  Abr.  424:  2  Co.  3  ;  Leon.  G2 ;  2  And.  53;  Moor,  182,  S.  C.  (6)  But,  where 
a  man  shall  have  time  to  advise  with  his  counsel.  4  Leon.  190  ;  Cro.  Eliz.  9  ;  Roll. 
Abr.  441 :  Moor,  143.  That  if  the  condition  be  to  make  such  assurance  as  his  counsel 
shall  advise,  his  counsel  aught  to  draw  and  engross  it,  &c.     Moor,  595. 

If  the  condition  of  an  obligation  be,  if  the  obligor  do  at  all  times  here- 
after within  the  space  of  one  month,  when  he  shall  be  required,  make 
such  further  act  and  acts,  assurance  and  assurances,  as  the  obligee  shall 
by  his  counsel  demand,  for  the  recovery  of  one  annuity  of  30?.  due  from 
J  S,  then  the  obligation  to  be  void ;  in  this  case,  if  the  (c)  obligee  do  not 
demand  any  further  assurance  within  the  month  after  the  making  of  the 
obligation,  yet  the  obligor  is  bound  to  make  further  assurance  within  a 
month  after  request  made  after  the  month  past  since  the  making  of  the 
obligation  ;  because  the  first  words,  scilicet,  at  all  times  hereafter,  are 
without  limitation;  and  the  other  words,  within  one  month,  wjien  he. 
shall  be  required,  refer  to  the  request,  scilicet,  he  shall  have  a  month  for 
the  making  thereof  after  request ;  for  the  most  benign  construction  shall 
be  made  to  make  this  agreement  effectual ;  for  this  is  not  like  a  common 
assurance,  by  which  it  is  covenanted  to  make  further  assurance  within 
seven  years,  because  the  use  in  such  case  hath  interpreted  it,  that  he 
shall  not  be  troubled  beyond  seven  years. 

Roll.  Abr.  441 ;  Wentworth  and  Wentworth,  Stile,  241,  S.  C,  adjudged,  (c)  If  the 
condition  of  an  obligation  is  to  pay  50Z.  upon  the  10th  of  January  next,  on  three  months' 
warning,  the  obligor  mvi^t  pay  the  money  upon  the  10th  of  January  next,  giving  the 
obligee  three  mouths'  warning  :  for  the  words  shall  be  taken  most  strongly  against  the 
obligor.  Lawson  v.  Widdrington,  Lev.  85  ;  Raym.  61;  but  said  by  Windham,  admit- 
ting the  obligee  is  to  give  warning,  and  omits  it.  yet  the  money  is  not  lost,  but  shall  be 
paid  on  any  three  months'  warning.    Keb.  381,  415,  Terry  v.  Ward  :  1  Lutw.  409,  S.  P. 
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If  the  condition  be  to  do  a  tiling  within  a  certain  time,  he  may  per- 
form it  the  last  day  of  the  tim^  appointed. 

8  H.  4,  14.  /3  The  defendant  gave  his  bond  to  the  plaintiff,  with  condition  that  th6 
former  would  carry  on  the  business  of  distilling  cider-brandy  for  seven  years  and 
three  months,  and  keep  an  exact  account  of  the  quantity  distilled,  and  deliver  to  the 
plaintiff  when  demanded  one-tenth  part  thereof,  and  the  defendant  carried  on  the 
_  said  business,  but  kept  no  account,  and  delivered  nothing  to  the  plaintiff,  under  these 
'  circumstances  the  defendant  had  no  right  to  an  action  on  the  bond  till  the  end  of  the 
term.   Cattle  v.  Payne,  3  Day,  289. 

The  condition  of  a  bond  given  for  the  payment  of  money  on  a  cer- 
tain day,  is  saved  by  payment  before  action  brought,  though  after  the 
time. 

Bond  v.  Butler,  10  Mass.  421 ;  Gage  v.  Gannett,  11  Mass.  218.  £f 

If  upon  a  mortgage  a  tender  be  made  of  the  money  at  the  place,  at 
any  time  of  the  day  specified  in  the  condition,  and  the  mortgagee  refuse, 
the  condition  is  saved  forever,  and  the  mortgagor  need  not  stay  at  the 
place  appointed  till  the  last  instant  of  the  day,  because  by  the  express 
letter  of  the  condition,  the  money  is  to  be  paid  on  the  day  indefinitely ; 
nor  needs  there  be  any  new  tender  afterwards  within  convenient  time, 
because  by  the  words  of  the  contract  both  parties  ought  to  acquiesce. 

Plow.  173  ;  5  Co.  114;  Co.  Lit.  206  ;  7  E.  4,  3 ;  9  II.  6,  12;  22  II.  6,  37;  47 
E.  3,  26. 

If  the  condition  of  an  obligation  be,  to  deliver  to  the  obligee  twenty 
quarters  of  corn,  the  twenty-ninth  of  February  next  following  the  date, 
and  the  next  February  hath  but  twenty-eight  days,  he  is  not  bound  to 
deliver  it  till  a  leap-ye;ir. 

Leon.  101,  adjudged. 

If  an  obligation  bear  date  the  1st  of  May,  and  the  condition  is  to  pay 
a  sum  of  money  the  loth  day  of  May  next  ensuing,  this  shall  have  rela- 
tion to  the  day,  and  not  to  the  month,  so  as  to  be  payable  the  15th  day 
of  May  following,  and  not  to  loth  of  May  next  come  twelvemonth, 
being  (a)  a  fortnight  after  the  date. 

Cro.  Jac.  646,  adjudged  ;  but  a  writ  of  error  being  brought,  the  parties  com- 
pounded, (a)  Buf,  where  being  payable  the  next  day,  the  court  held,  that  it  should 
have  relation  to  the  month.    Cro.  Jac.  677. 

So,  where  an  obligation  was  made  the  17th  day  of  November,  and 
the  condition  was  to  pay  51.  the  21st  of  November  following,  and  51.  the 
20th  of  December  next  after,  it  was  holden,  that  the  first  51.  ought  to  be 
paid  the  21st  day  of  November  next  ensuing,  and  that  it  referred  to  the 
day,  and  not  to  the  month. 

Boll.  Abr.  442 ;  Price  v.  Coa,  2  Boll.  Abr.  251,  S.  C. 

But  it  hath  been  lately  adjudged,  that  a  bond  dated  12th  May,  with 
condition  to  pay  a  certain  sum  on  the  13th  of  May  next  following, 
should  have  relation  to  the  month,  and  not  to  the  day ;  for  it  is  said,  the 
month  following  as  well  as  the  day  following,  which  the  present  month 
cannot  be,  and  therefore  the  money  not  payable  before  the  13th  of  May 
come  twelvemonth ;  for  these  contracts  are  to  be  construed  secundum 
subjectam  materiam,  and  the  meaning  of  the  parties. 

Hill.  5  Geo.  2,  in  B.  R.,  Kettle  v.  Jones. 

/3  When  a  contract  is  made  to  deliver  merchandise  upon  a  particular 
day,  which  happens  to  be  a  Sunday,  the  day  of  delivery,  according  to  the 
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legal  effect  of  the  contract,  will  be  Saturday,  in  analogy  to  the  contract 
in  commercial  cases. 

Kilgour  v.  Miles,  6  Gill  &  Johns.  268.tf 

It'  a  man  enters  into  a  bill  obligatory,  for  the  payment  of  several  sums 
of  money  at  (a)  several  days,  an  action  of  debt  will  not  lie  till  the  last 
•lav  is  past. 

Co.  Lit.  47.  202  b  ;  3  Co.  22  a.  128  b  ;  Cro.  Jac.  505  ;  Cro.  Car.  241.  [a)  If  to  pay 
20Z.  in  manner  following,  viz.  10/.  at  one  day,  and  10Z.  at  another  day,  debt  lies  not 
till  after  the  last  day,  because  one  entire  duty:  but,  if  a  man  binds  himself  to  pay 
,)  S  in/,  at  one  .lav." and  10/.  at  another  day.  after  the  first  day  debt  lies  for  10/.,  be- 
cause  it  is  in  itself  a  several  duty.  Owen'.  12.  [See  ace.  Coates  v.  Hewitt,  1  Wils. 
80;  Rudder  v.  Price,  1  H.  Bl.  547.]  So,  if  A  makes  a  bill  to  B  for  the  payment  of 
201.,  viz.  lo/.,  &e.  and  thereby  covenants  and  grants  with  B  that  if  he  makes  default 
in  either  of  the  said  payments,  he  will  then  pay  what  of  the  whole  shall  be  unpaid; 
after  default  of  the  first  day,  debt  lies  for  the  whole.   Leon.  208,  adjudged. 

So,  upon  a  contract,  debt  lies  not  till  all  the  days  of  payment  are  past ; 
for  where  there  is  but  (b)  one  contract  there  can  be  but  one  debt,  and 
consequently,  but  one  action  of  debt  for  the  recovery  of  it. 

Co.  Lit.  202  :  3  Co.  22  ;  4  Co.  94  ;  5  Co.  51,  S.  P.  {b)  But,  if  a  recognisance  be  to 
pay  money  at  five  several  days,  after  the  first  day  of  payment  execution  lies  for  the 
sum  that  then  ought  to  be  paid  :  for  it  is  in  the  "nature  of  several  judgments.  Co. 
Lit.  292  b.  And  the  law  is  the  same  of  such  a  covenant  or  promise  to  pay  money, 
&c. :  for  as  often  as  the  money  is  not  paid  according  to  the  covenant  and  promise,  so 
often  is  there  a  breach  of  the  covenant  or  promise,  and,  consecpiently,  so  often  an  ac- 
tion lies.    Co.  Lit.  292  b. 

If  a  bill  of  debt  be  brought  against  an  attorney  upon  three  several 
obligations,  and  upon  demand  of  oyer  it  appears  by  the  condition  of  one 
of  the  obligations,  that  the  day  of  payment  thereof  is  not  yet  come : 
after  a  verdict  for  the  plaintiff,  upon  conditions  performed  being  pleaded, 
and  costs  and  damages  given,  though  the  plaintiff  cannot  have  judgment 
for  this  obligation,  of  which  the  day  of  payment  is  not  yet  come ;  yet 
upon  his  release  of  costs  and  damages,  he  shall  have  judgement  for  the 
other  obligations. 

Hob.  178  ;  Roll.  Abr.  785  ;  Saund.  280,  S.  C,  cited. 

If  by  bond,  money  be  payable  by  instalments,  and  in  such  manner, 
that  the  nonpayment  of  a  particular  sum,  at  a  particular  day,  makes  a 
forfeiture  of  the  whole  bond ;  and  accordingly,  for  the  nonpayment  of 
such  sum,  there  is  a  verdict  for  the  plaintiff",  finding  it  the  deed  of  the 
party ;  though  in  strictness  the  whole  bond  is  forfeited,  yet  upon  the  de- 
fendant's brino-ins  into  court  all  that  the  master  shall  hold  to  be  due,  and 
letting  the  verdict  stand  as  a  security  for  future  payment,  the  court  will 
by  rule  stay  all  further  proceedings  on  the  bond.* 

Mich.  7  G.  2,  Webb  v.  Divile. 

*  Vide  statute  8  &  9  W.  3,  c.  11,  §  8. 

/3  The  time  of  performance  of  a  condition  precedent  in  a  deed  cannot 
be  enlarged  by  parol  agreement,  so  as  that  an  action  can  be  maintained 
on  the  deed. 

Porter  v.  Stewart,  2  Aik.  417,  424.  See  Vicary  v.  Moore,  2  Watts,  451 :  Cox  v. 
Bennett,  1  Green,  167  ;  Fleming  v.  Gilbert,  3  Johns.  520  ;  Handly  v.  Mooreman,  4 
Bibb,  l.£f 

4.  At  what  Place  it  may  be  performed. 

If  a  place  be  limited  and  agreed  on  by  the  parties  where  the  condition 
is  to  be  performed,  the  party  who  is  to  perform  it  is  not  obliged  to  seek 
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the  party  to  whom,  &c,  elsewhere,  nor  is  he  to  whom  it  is  to  be  per- 
formed (a)  obliged  to  accept  of  the  performance  elsewhere. 

Roll.  Abr.  445,  446.  (a)  But  if  he  accept  it  at  another  place,  it  is  good.  Moor, 
367,  pi.  502. 

Rent  reserved  payable  yearly  is  to  be  paid  on  the  land ;  so,  if  a  man 

leases,  rendering  rent,  and  the  lessee  binds  himself  in  20/.  to  perform  the 

covenants ;  this  does  not  alter  the  place  of  payment  of  the  rent,  for  it 

may  be  tendered  (b)  on  the  land  without  seeking  the  obligee. 

21  E.  4,  6;  20  E.  4,  18  b.  (b)  But,  where  the  condition  is  for  performance  of 
homage,  or  other  special  corporeal  service,  to  the  person  of  the  lord,  the  tenant,  by 
the  law  of  convenience,  ought  to  seek  him  in  any  place  in  England.    Co.  Lit.  211  a. 

But,  if  a  man  makes  a  feoffment,  upon  condition  that  the  feoffor,  upon 
payment  of  101.  may  enter,  &c,  the  money  being  a  sum  in  gross,  and 
collateral  to  the  title  of  the  land,  the  feoffor  must  tender  the  money  to 
the  person  of  the  feoffee  if  in  England. 

Lit.  §78;  Co.  Lit.  210. 

If  the  condition  of  a  bond  or  feoffment  is  to  make  a  (c)  feoffment,  it 
is  sufficient  to  tender  it  upon  the  land ;  because  the  estate  must  pass  by 
livery. 

Co.  Lit.  210.  (c)  Otherwise,  if  to  make  an  absolute  estate  of  inheritance,  unless 
he  first  gives  notice  that  he  will  do  it  such  a  time  by  feoffment.  Allen,  24  ;  Stile,  61, 
adjudged. 

/3  When  in  a  covenant  or  agreement  to  make  bricks  and  build  a  house, 
no  place  is  appointed  where  it  is  to  be  performed,  the  obligor  is  bound 
to  perform  it,  wherever  the  obligee  shall  appoint,  in  the  state. 

Trabue  v.  Kay,  4  Bibb,  226.  tf 

If  the  condition  of  an  obligation  or  feoffment  be,  to  deliver  twenty 
quarters  of  wheat,  or  twenty  load  of  timber.  &c,  to  the  obligee  or  feoffee, 
the  obligor  or  feoffor  is  not  bound  to  carry  the  same  about,  and  seek  the 
feoffee,  but  the  obligor  or  feoffor,  before  the  day.  must  go  to  the  obligee 
or  feoffee,  and  know  where  he  will  appoint  to  receive  it,  and  there  it  must 
be  delivered. 

Co.  Lit.  210 ;  3  Leon.  260,  S.  P. 

If  by  the  condition  of  the  obligation  money  be  to  be  paid  to  the  obligee 
at  or  before  the  29th  of  September  at  such  a  place,  it  cannot  be  tendered 
at  the  place  before  the  last  day,  unless  the  obligee  is  there  ready  to  re- 
ceive it ;  but,  if  the  obligor  meet  the  obligee  at  a  place  before  the  day, 
he  may  there  tender  it,  and  the  obligee  ought  to  receive  it. 

Cro.  Eliz.  14;  Moor,  122,  Hawley  v.  Simpson,  adjudged  ;  Co.  Lit.  211 ;  Salk,  140, 
S.  P. 

If  an  obligation  be  conditioned  to  be  at  A  at  a  certain  day  there  to 
choose  two  arbitrators,  to  be  joined  to  two  others  to  be  chosen  by  the 
obligee,  to  arbitrate  all  matters  between  them,  he  ought  to  be  there  in 
such  a  time,  that  the  arbitrators  may  be  chosen  and  all  ended  that  day ; 
and  therefore  his  pleading,  that  he  was  there  the  last  instant  to  make 
his  choice,  is  not  sufficient. 

Moor,  545,  Marsh  v.  Edmunds  ;  Cro.  Eliz.  549,  S.  C.  adjudged,  that  the  plea  was 
naught;  because  he  showed  not  what  hour  of  the  day  he  came,  or  how  long  he  con- 
tinued there,  nor  that  his  arbitrators  were  present  there  also. 

If  the  condition  of  an  obligation  be  to  pay  a  small  sum,  and  no  place 
be  limited,  he  ought  to  seek  the  obligee  wherever  he  may  be  found. 

21  Ed.  4,  6  b.  J3  When  on  a  contract  for  the  delivery  of  property,  no  place  is  ex- 
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pressed,  the  usual  residence  of  the  obligor  is  the  place  of  performance.  Goodwin 
v.  Holbrook,  I  Wend.  377  ;  Wilmouth  v.  Patton,  2  Bibb,  280;  Jacoby  v.  Schwarts- 
welden,  I  Bibb,  430.0 

If  the  condition  of  an  obligation  be  to  pay  10?.  at  D  such  a  day,  or 
10/.  at  S  such  a  day,  if  he  tenders  it  at  D  the  first  day,  the  condition  is 
saved. 

21  E.  4,  52;  Bro.  Condition,  174. 

If  the  condition  of  an  obligation  be,  to  appear  coram  justiciariis  apud 
Westmonasterium,  he  ought  to  appear  in  C.  B.,  and  not  in  B.  R.,  for  this 
is  not  the  style  of  the  King's  Bench. 

Boll.  Abr.  545,  Musgrave  v.  Bobinson. 

If  a  man  is  bound  to  pay  20/.  at  any  time  during  his  life  at  a  place 
certain,  the  obligor  cannot  tender  the  money  at  the  place  when  he  will, 
for  then  the  obligee  should  be  bound  to  perpetual  attendance;  and  there- 
fore the  obligor,  in  respect  of  the  uncertainty  of  the  time,  must  give  the 
obligee  notice,  that  on  such  a  day,  at  the  place  limited,  he  will  pay  the 
money ;  and  then  the  obligee  must  attend  there  to  receive  it. 

Co.  Lit.  211  a;  Dyer,  354,  pi.  32;  Latch.  158;  8  Co.  92  b.  [Where  the  giving 
of  notice  becomes  impossible  by  the  act  of  the  person  to  whom  it  was  to  be  given,  it 
shall  be  dispensed  with.     Salk.  214.] 

By  the  condition  of  an  obligation,  a  master  is  bound  to  make  his  ap- 
prentice free,  on  request,  at  the  end  of  seven  years ;  and  in  debt  on  this 
obligation  the  master  pleads,  that  adfinem  of  the  said  seven  years,  or 
after,  till  the  time  of  action  brought,  he  was  not  requested  ;  and  it  was 
holden,  that  in  this  case  the  request  was  material,  being  part  of  the  con- 
dition ;  and  Holt  held,  that  the  request  here  ought  to  have  been  on  the 
most  convenient  time  of  the  last  day  of  the  seventh  year,  and  that  it 
would  come  too  late  the  next  day ;  but  Powell  inclined,  that  a  request 
in  a  day  or  two  after  the  seven  years  would  do  well. 

6  Mod.  227,  250,  Fitzhugh  v.  Dennington ;  2  Salk.  585,  S.  C.  adjudged  per  Mam 
Curiam,  on  a  writ  of  error  of  a  judgment  in  the  marshal's  court  for  the  plaintiff,  and 
the  judgment  there  reversed.   2  Ld.  Baym.  1094  ;  3  Salk.  309,  pi.  1. 

5.    What  shall  be  said  a  sufficient  Performance. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  feoffor, 
within  a  year  after  the  death  of  the  feoffee,  pay  to  his  heirs,  executors, 
or  administrators,  100/.,  that  then  the  feoffor  shall  re-enter ;  the  feoffee 
makes  a  feoffment  over,  and  dies ;  the  feoffor  pays  the  100/.  within  the 
year,  and  the  heir  pays  back  30/. ;  this  is  a  partial  and  fraudulent  pay- 
ment, and  no  good  performance  of  the  condition,  to  defeat  the  estate  of 
the  [second]  feoffee ;  but,  if  the  whole  money  had  been  paid,  it  had 
been  good  ;  because  the  payment  is  to  be  made  to  the  persons  mentioned 
in  the  condition,  and  not  to  the  assignee  of  the  land,  who  is  not  named 
therein. 

5  Co.  95  b,  96  a;  Cro.  Eliz.  383,  384;  Moor,  708  ;  Gouls.  177;  Poph.  99  ;  Co. 
Litt.  209  ;  Godb.  299,  S.  C.  between  Goodall  and  Wiat. 

If  A  is  bound  to  B  in  an  obligation,  conditioned  that  A  shall  deliver 
to  B  before  such  a  day  an  obligation,  in  which  B  is  bound  to  A  ;{a)  if  A 
sues  B  upon  the  obligation,  and  recovers,  and  after,  before  the  day,  de- 
livers it  to  B,  this  is  no  performance  of  the  condition  ;  for  notwithstand- 
ing the  delivery  of  the  obligation,  he  may  take  benefit  of  the  judgment ; 
and  so  the  intent  of  the  condition  is  not  performed. 

Cro.  Eliz.  7;   Moor,  709;   Gouls.  177;  Leon.  52,  S.  P.    (a)  Sid.  48  ;  Baym.  25; 
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Keb.   103,  like  point,  in  case   of  a  covenant.      So,  in   case   of  a  promise,  Roll. 
Abr.  448. 

If  A,  being  a  common  brewer,  covenants  that  B  shall  have  seven 

parts  of  all  his  grains  made  in  his  brewhouse  for  seven  years,  and  after 

A  puts  in  great  quantities  of  hops  into  his  malt,  of  which  the  grains 

were  made,  by  means  whereof  the  grains  are  spoiled,  this  is  a  breach ; 

because  in  all  contracts  the  intention  of  the  parties  is  to  be  considered ; 

and  here  it  was  the  intention  of  the  parties,  that  B  should  have  the 

grains  for  the  use  of  his  cattle,  and  they  will  not  eat  them  when  hops 

are  put  into  them. 

Raym.  464 ;  2  Jones,  191,  S.  C.  between  Griffith  and  Goodland,  adjudged,  though 
objected  case  would  lie,  and  not  covenant;  for  that  it  was  performed  by  the  delivery 
of  the  grains,  the  plaintiff  showing  ftfr  a  breach,  that  the  defendant  had  subdole  et  col- 
lide, tu  deceive  the  plaintiff  of  the  benefit  of  the  covenant,  mixed  hops  with  his  malt, 
by  which  he  had  disabled  himself  to  perform  the  intent  of  the  agreement. 

So,  if  I  covenant  to  deliver  so  many  yards  of  cloth,  and  cut  it  in 

pieces,  and  deliver  it,  this  is  a  breach;  for  the  law7  regards  the  (a)  real 

and  faithful  performance  of  contracts,  and  discountenances  all  such  acts 

as  are  done  in  fraudem  legis. 

Raym.  404.  (a)  If  the  condition  of  a  bond  be  to  pay  50?.  though  it  is  not  said  of 
money,  yef  it  must  be  so  intended  ;  and  the  obligee  cannot  tender  fifty  pound  weight 
of  stone.  Sid.  151.  Said  by  Twisden,  that  he  remembered  it  to  have  been  adjudged. 
[So,  if  a  tenant,  who  hath  covenanted  to  leave,  at  the  end  of  the  term,  so  many  acres 
of  hop-land,  leave  them  in  patches,  having  grubbed  up  the  land  in  several  parts  between, 
this  is  clearly  a  breach.]  j3An  agreement  to  pay  a  certain  sum  in  the  wares  of  a  par- 
ticular trade,  must  be  understood  to  mean  such  articles  as  are  entire,  and  of  the  kind 
and  fashion  in  ordinary  use.  and  not  such  as  are  unsaleable  or  antiquated.  I'ennett 
v.  Short,  7  GreenL  loO.gf  But  if  a  man  covenants  that  his  son,  then  infra annos nubiles, 
shall  marry  the  daughter  of  B  before  such  a  day,  and  he  marries  her  accordingly,  but 
at  the  age  of  consent  disagrees  to  the  marriage,  yet  is  the  covenant  performed  ;  for  it 
was  a  marriage,  though  subject  to  be  defeated  by  disagreement,  and  no  other  could 
be  had  within  the  time.     Owen,  25,  adjudged. 

[If  the  condition  of  a  bond  be  to  render  a  fair,  just,  and  perfect 
account  in  writing  of  all  sums  received ;  if  the  obligor  neglect  to  pay 
over  such  sums,  it  is  a  breach  of  the  condition. 

Backe  v.  Proctor,  Dougl.  382.] 

If  a  man  assumes  to  make  a  surrender  of  a  copyhold,  upon  request, 

he  is  not  bound  to  make  it  into  the  hands  of  two  customary  tenants ; 

for  that  is  but  a  particular  way  of  making  a  surrender,  grounded  upon 

a  particular  custom. 

Allen,  68  ;  Stile,  107,  adjudged.  So,  if  a  man  be  bound  to  make  an  assurance  as 
the  obligee  shall  devise,  he  is  not  bound  to  acknowledge  a  fine  bjdedimus';  for  that  is 
but  a  special  way  of  taking  the  cognisance.  Allen,  69.  Secus,  if  there  is  a  proviso 
that  he  shall  not  go  above  five  miles  from  his  house,  and  his  house  is  above  five  miles 
from  Westminster.  Allen,  69.  Covenant  to  make  an  estate  to  A,  and  it  is  made  to  B, 
to  the  use  of  A,  and  whether  good,  Godb.  95, per  Curiam  dvMtatur,  and  vide  Cro.  Eliz. 
825.  If  one  man  is  bound  to  make  to  another  a  sure,  sufficient,  and  lawful  estate  in 
certain  lands,  by  the  advice  of  J  S ;  if  he  makes  an  estate  to  him  according  to  the  ad' 
vice  of  J  S,  be  it  insufficient,  or  not  lawful,  he  is  excused  of  the  obligation.  5  Co.  23  b 
Where  the  condition  is  to  deliver  a  release  to  the  obligee,  it  is  not  enough  to  say  that 
it  was  written,  and  wax  affixed  to  it,  and  that  he  was  ready  to  seal  and  deliver  it,  but 
that  the  obligee  refused  to  accept ;  for  he  ought  to  have  done  all  that  he  could ;  and 
he  might  'nave  sealed  it  notwithstanding.     2  Roll.  Rep.  238. 

If  a  man  by  indenture  bargains  and  sells  his  lands  to  another  in  fee, 
and  covenants  to  make  thereof  to  the  vendee  a  good  and  sufficient 
estate  before  Christmas  next,  and  before  Christmas  the  vendor  causes 
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this  deed  to  be  enrolled,  yet  this  is  not  a  good  performance;  for,  by  the 
intention  of  the  covenant,  some  other  assurance  was  to  be  made. 

And.  27  :  BendL  36;  3  Leon.  1,  S.  ('.,  adjudged,  j3  Where  a  party  agrees  to  con- 
veya  specific  lot  of  land,  containing  a  certain  number  of  acres,  and  delivers  a  deed  for 
the  lot  by  its  usual  bounds,  it  is  a  sufficient  performance  (if  the  agreement,  although 
it  contains  a  less  number  of  acres.     Mann  v.  Pearson,  2  Johns.  37. £f 

If  one  be  obliged  to  assure  twenty  acres  of  land,  the  acres  shall  be 
accounted  according  to  the  estimation  of  the  country  where  the  land 
lies,  and  not  according  to  the  measure  limited  by  the  statute. 

Cro.  Eliz.  476,  665  ;  6  Co.  67  ;  Poph.  55  ;  Cro.  Eliz.  681. 

If  A  covenants  with  B  to  make  such  assurance  of  all  his  lands  at  the 
costs  of  B,  as  B  or  his  counsel  shall  (a)  advise,  B  may  require  one  as- 
surance for  one  parcel,  and  another  assurance  for  another  parcel ;  for 
being  to  be  made  at  the  costs  of  B,  it  is  no  prejudice  to  A. 

Moor,  570.  (a)  If  A  covenants  to  make  such  assurance  of  lands  to  B  as  the  counsel 
of  B  shall  devise,  B  himself,  though  learned  in  the  law,  cannot  devise  the  assurance, 
but  it  ought  to  be  devised  by  some  of  his  counsel ;  for  if  the  party  himself  might  ad- 
vise it.  then  it  would  be  no  plea  to  say  quod  concilium  non  dedit  advisamentum.  Ros- 
well's  case,  5  Co.  19  b ;  Cro.  Eliz.  297,  S.  C. ;  Clifton  v.  Gibbon,  Cro.  Eliz.  465  ;  Roll. 
Abr.  46G,  contr. 

But,  if  the  assurance  is  to  be  made  at  the  costs  of  the  covenantor,  if 
an  assurance  of  part  only  is  required,  he  must  make  it;  but  then  he  is 
discharged  from  making  any  assurance  of  the  residue. 

Moor,  570  ;  Cro.  Eliz.  681, 

If  the  condition  of  an  obligation  be,  that  the  obligor,  before  Michael- 
mas, shall  make,  &c,  all  and  every  reasonable  act  and  thing  for  assuring 
the  manor  of  D  to  J  S  and  his  heirs,  and  the  obligee  request  him  gene- 
rally to  convey,  the  obligor  must  make  an  assurance ;  and  if  thereupon 
the  obligor  make  a  feoffment,  and  the  obligee  after  request  a  fine,  the 
obligor  must  acknowledge  it;  and  so  upon  every  request,  he  ought  to 
make  several  assurances. 

Yelv.  44 ;  Moor,  682,  S.  C.  adjudged,  the  condition  being  to  do  all  acts,  &c,  to  be 
required  by  the  obligee ;  but  said,  if  it  had  been  to  be  devised  by  the  obligee  or  his 
counsel,  he  ought  to  have  showed  he  had  devised,  and  required  such  a  particular  feoff- 
ment or  fine. 

If  a  man  covenants  to  make  further  assurance,  and  to  do  any  act  or 
acts,  &c,  which  shall  be  devised,  &c,  and  a  note  of  a  fine  is  tendered, 
and  he  is  required  to  acknowledge  it  before  a  judge  of  assize,  he  must 
acknowledge  it,  though  no  writ  of  covenant  is  depending ;  for  he  hath 
covenanted  to  do  every  act,  and  this  note  of  a  fine  is  an  act;  and  whe- 
ther it  be.  well  levied,  or  to  no  purpose,  is  not  material. 

Cro.  Jac.  251  ;  Moor,  810,  S.  C.  adjudged  ;  because  the  note  is  an  act  preparatory 
for  the  fine  ;  and  the  writ  of  covenant  may  be  sued  out  after;  and  so  it  is  an  act  for 
further  assurance,  though  the  writ  of  covenant  is  not  depending.  Bulst.  90,  S.  C.  and 
vide  Latch.  186  ;  And.  56. 

If  A  (b)  enfeoffs  B  upon  condition  that  B  shall  make  a  gift  in  tail  to 
A  and  his  wife,  and  the  heirs  of  their  two  bodies,  remainder  to  the  right 
heir  of  the  feoffor,  and  A  dies,  B  ought  to  make  an  estate  for  life  to  the 
wife,(e)  without  impeachment  of  waste,  remainder  to  the  heirs  of  A; 
for  the  estate  shall  be  made  as  near  the  intent  of  the  condition  as  it 
can  be. 

(6)  Lit.  \  350;  Co.  Lit.  229.  Vide  Jones,  180;  Roll.  Abr.  451 ;  Eq.  Abr.  19  and 
A  nd  yet  if  the  wife  accepts  the  estate  for  life  without  this  clause,  it  is  good ; 
because  the  estate  for  life  is  the  substance  of  the  grant,  &c.     Co.  Lit.  219  b. 
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[The  condition  of  a  bond  was,  that  the  obligor  should  leave  200?.  to 
the  children  by  his  intended  wife  jointly :  the  obligor  left  four  children, 
and  by  will  gave  the  eldest  son  an  estate  in  land  of  more  than  the  value 
of  501.,  and  to  the  other  three  50?.  apiece,  to  be  paid  as  they  should 
respectively  attain  their  ages  of  twenty-one.  By  the  court — The  giv- 
ing the  three  children  the  several  legacies  of  501.  each,  to  be  paid  at 
twenty-one,  and  the  landed  estate  to  the  eldest  child,  is  not  a  perform- 
ance of  the  condition :  there  is  a  great  difference  between  leaving  the 
children  200?.  jointly,  and  giving  them  several  legacies  at  twenty-one ; 
it  was  intended  there  should  be  a  benefit  of  survivorship,  and  the  land 
cannot  survive ;  besides,  there  is  no  present  provision  for  the  children, 
which  was  plainly  intended  to  be  made  by  the  bond ;  therefore,  there 
must  be  judgment  for  the  plaintiff. 
Taylor  v.  Bird,  1  Wils.  280.] 

If  the  condition  be  in  the  copulative,  and  it  is  not  possible  to  be  per- 
formed, it  shall  be  taken  in  the  (a)  disjunctive. 

Owen,  52;  Leon.  74:  Grouls.  71  :  Roll.  Abr.  444.  (a)  As,  if  the  condition  be,  that 
he  and  his  executors  shall  do  such  a  thins:,  this  is  in  the  disjunctive,  because  he  can- 
not have  an  executor  in  his  lifetime  21  Ed.  4,  44b;  Roll.  Abr.  444,  S.  C.  So,  if  the 
condition  be,  that  he  and  his  assigns  shall  sell  certain  goods,  this  is  in  the  disjunctive, 
because  both  cannot  do  it.     21  E.  4.  44  b ;  Roll.  Abr.  444,  S.  C. 

If  a  lease  be  made  to  husband  and  wife  for  twenty-one  years,  if  the 
husband  or  wife,  or  any  child  between  them,  so  long  lives,  and  the  wife 
dies  without  issue,  yet  the  lease  shall  continue  during  the  life  of  the  hus- 
band; for  the  disjunctive  referreth  to  the  whole,  and  disjoineth  the  latter 
part,  not  only  as  to  the  child,  but  also  to  the  baron  and  feme;  so  that 
the  sense  is,  if  the  baron,  feme,  or  any  child  should  so  long  live. 

G  .  Lit.  225  a;  Moor,  239;  Owen,  52;  Gouls.  71;  And.  161;  Leon.  244;  Cro. 
Eliz.  269. 

So,  if  a  use  be  limited  till  A  shall  come  from  beyond  sea,  and  attain 
to  his  full  age,  or  die :  if  he  comes  from  beyond  sea,  or  attains  his  full 
age,  the  use  ceases. 

Co.  Lit.  225  a;  Leon.  243  ;  Cm.  Eliz.  270. 

If  a  devise  be  made  upon  a  disjunctive  condition,  to  be  performed  by 
the  devisee,  he  hath  his  (b)  election. 

Palm.  70.  (b)  So,  if  the  condition  be  to  enfeoff  the  obligee  of  D  or  S,  the  obligor 
hath  his  election.  18  E.  4,  17  b  ;  5  Co.  22  a.  But  for  this,  vide  title  Election,  and 
Roll.  Abr.  446. 

If  an  obligation  be  conditioned  to  pay  B  or  his  heirs  annually  12?.  at 
Midsummer  and  Christmas,  or  to  pay  him  or  his  heirs  at  either  of  the 
said  feasts  150?.,  the  obligor  hath  election  to  pay  the  12?.  or  the  150?., 
though  he  may  at  any  time  determine  the  payment  of  the  12?.  by  the 
payment  of  the  150?. 

Cro.  Jac.  594,  adjudged. 

If  A  covenants  with  B  that  A  or  his  son  C,  or  either  of  them,  shall 
work  with  B  at  the  grinding  and  polishing  of  glass,  B  paying  to  each  of 
them  so  much,  etc.,  and  B  requests  C  to  work  with  him,  &c. ;  if  he  doth 
not,  the  covenant  is  broken ;  for  B  had  the  election  to  require  both  or 
either  of  them  to  work  with  him. 

■1  Sid.  107,  Sir  Paul  Neele  and  Reeve,  adjudged. 

If  an  obligation  be  conditioned  to  pay  money  if  a  ship  puts  to  sea,  or 
the  goods  or  the  obligor  return  safe,  and  the  obligor  dies  before  his  re- 
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turn,  yet  the  money  is  payable ;  for  all  those  things  being  contingent, 
and  it  being  uncertain  which  of  them  -will  happen,  the  law  supplies  the 
words  which  shall  first  happen,  and  forecloses  the  election  of  the 
obligor ;  (a)  and  it  is  not  like  the  case  where  a  man  is  bound  to  pay  mo- 
ney at  Ladyday  or  Michaelmas,  and  he  dies  after  Ladyday,  and  before 
Michaelmas. 

Lev.  54,  Sayer  and  Glean,  adjudged,     (a)  Vide  Cro.  Eliz.  380. 

[Where  the  condition  of  a  bond  was,  that  the  defendant  should  not 
marry  any  other  person  but  the  plaintiff,  and  should  pay  1,200?.  in  case 
she  did  so,  or  refused  to  marry  the  plaintiff  within  a  month  after  her 
father's  death;  and  the  defendant  married  in  her  father's  lifetime;  the 
court  strongly  inclined  to  think  the  bond  forfeited,  and  the  money  im- 
mediately payable. 

Box  v.  Day,  1  Wils.  59.] 

So,  where  the  condition  of  a  bond  was,  that  the  obligor  should  bring 
the  son  and  daughter  of  J  S  at  their  full  age  to  give  such  releases  as  a 
third  person  should  require ;  the  defendant  pleads  that  the  son  is  alive, 
and  under  age ;  and  on  demurrer  to  this  plea,  it  was  held,  that  the  force 
of  the  bond  was  not  suspended  till  they  are  both  of  age,  because  it  is  to 
be  taken  not  conjunctively,  but  respectively  and  distributively ;  for  the 
obligor  undertakes  that  the  daughter  shall  release  at  her  full  age,  as  well 
as  the  son ;  and  if  she  does  not,  the  condition  is  broken. 

Resvel  and  Coats,  adjudged. 

If  the  condition  of  an  obligation  be  to  pay  30?.  or  twenty  kine,  within 
a  month  after  the  death  of  K,  at  the  election  of  the  obligee,  he  must,  at 
his  peril,  make  his  election  within  the  time  limited ;  for  the  obligor  is  not 
bound  to  tender  both ;  but,  where  the  condition  is  to  pay  such  a  day  10?. 
in  gold  or  silver,  at  the  election  of  the  obligee,  if  he  does  not  make  his 
election  before  the  day,  yet  the  duty  remains  payable,  being  parcel  of 
the  penalty. 

Leon.  69 ;  Moor,  241. 

If  the  condition  of  an  obligation  be,  that  if  the  obligor,  within  six 
months  after  the  death  of  B,  shall  assure  a  rent  of  20?.  yearly  to  C,  as 
the  counsel  of  C  shall  advise,  at  the  costs  and  charges  of  C,  if  C  require 
the  same ;  or,  if  the  obligor  shall  not  grant  the  rent,  if  then  he  shall  pay 
to  C  300?.,  the  obligation  shall  be  void ;  and  B  dies,  and  C  tenders  no 
grant  of  the  rent  within  the  time ;  the  obligor  is  not  bound  to  pay 
the  800/. 

Mod.  265,  adjudged  by  three  judges  nisi,  against  Windham,  who  said  the  condition 
is  not  disjunctive  till  request  to  seal  a  deed  of  annuity ;  and  that  therefore  the  obligor 
ought  to  pay  the  300Z.     2  Mod.  201,  S.  C.  adjudged  per  totam  Curiam. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  work  out 
40?.  at  the  usual  prices  in  packing,  when  the  obligee  shall  have  occasion 
for  himself  or  friends  to  employ  him  therein,  or  otherwise  shall  pay  him 
40?. ;  if  the  obligee  hath  no  occasion  to  make  use  of  him  in  packing,  he 
must  pay  the  40?. 

2  Mod.  304,  Wright  and  Bull  adjudged. 

||  On  a  recognisance  in  the  Marshal's  Court  to  surrender  the  principal 
to  the  jailer  of  the  Palace  Court,  if  he  should  be  condemned ;  a  sur- 
render of  him  to  the  King's  Bench,  the  proceedings  having  been  removed 
thither,  was  holden  to  be  a  good  performance  of  the  condition, 
bwater  v.  Eaton,  1  Str.  49.11 
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{ A  condition  of  a  bond  to  convey  a  lot  of  land.  No.  78,  in  the  town- 
ship, Sj-c,  containing  600  acres,  is  well  performed  by  a  conveyance  of 
the  lot  described,  though  it  is  found  on  actual  survey  to  contain  only 
421  acres.  The  number  of  acres  is  here  mentioned  only  as  matter  of 
description. 

2  Johns.  Rep.  37,  Mann  v.  Pearson,  by  three  judges  against  two.  See  1  Cain.  493  ; 
IRoot.  528.} 

(Q)  What  shall  excuse  the  Nonperformance:  And  herein, 
1.  Of  the  Act  of  God. 

Regularly,  if  a  condition,  which  was  possible  at  the  making  there- 
of,(a)  becomes  impossible  by  the  act  of  God,  the  obligation  is  dis- 
charged. 

Roll.  Abr.  449  ;  Co.  Lit,  206  a,  same  rule,  (a)  Where  the  sickness  of  the  wife  will 
excuse  the  husband  and  wife  from  levying  a  fine,  the  condition  being  to  levy  it  upon 
the  reasonable  request  of  the  obligee.  Moor,  124,  pi.  270;  Leon.  304.  (39  Wheat. 
345  ;  Hughes  v.  Edwards,  9  Wheat.  489;  Merrill  v.  Emery,  10  Pick.  507;  People  v. 
Manning,  8  Cowen,  299;  Holland  v.  Bouldin,  4  Monr.  147. 0 

If  a  man  be  let  to  mainprize,  it  is  a  good  plea  at  the  day  when  the 
manucaptors  ought  to  have  the  body,  &c,  for  the  manucaptors  to  say 
that  he  who  was  let  to  mainprize  was  dead  before  the  day,  so  that  they 
could  not  have  his  body  at  the  day. 

But  for  this  vide  title  Bail,  and  Roll.  Abr.  449. 

If  a  man  covenants  to  build  a  house  before  such  a  day,  and  after  the 
plague  is  there  before  the  day,  and  continues  there  till  after  the  day; 
this  shall  excuse  him  from  the  breach  of  the  covenant,  for  the  not  doing 
thereof  before  the  day ;  for  the  law  will  not  compel  a  man  to  venture 
his  life  for  it ;  but  he  may  do  it  after. 

Roll.  Abr.  450. 

If  the  condition  consists  of  two  parts  in  the  disjunctive,  in  which  the 
party  hath  an  election  which  of  them  To  perform,  and  both  possible  at 
the  time  of  making  the  condition,  and  one  becomes  impossible  after- 
wards by  the  act  of  God ;  this  shall  excuse  the  performance  of  that  and 
the  other  also ;  for  otherwise  his  election  should  be  taken  away  by  the 
act  of  God. 

5  ('„.  22,  Laughter's  case  ;  Poph.  OS  ;  Moor,  357  ;  Cro.  Eliz.  398,  S.  C.  The  con- 
dition being,  that  if  B  aliened  his  wife's  lands,  if  he  should  purchase  other  lands  of 
as  much  value  to  his  wife  and  her  heirs,  or  should  leave  her  the  value  by  his  will, 
then  the  bond  should  be  void,  and  he  aliened  his  wife's  lands ;  and  before  any  pur- 
chase made  the  wife  died,  leaving  1'. ;  Gaudey  held,  that  he  ought  to  purchase  lands 
to  the  heir  of  the  wife.  Kf  vide  Cro.  Eliz.  277,  864 ;  Moor,  432,  045  ;  2  Jones,  95 ; 
3  Keb.  738,  761,  770;  Mod.  265. 

But  it  hath  been  holden,  where  the  condition  was  to  make  the  obligee 
a  lease  for  life  by  such  a  day,  or  pay  him  100?.,  that  though  the  obligee 
die  before  the  day,  his  executor  shall  have  the  100/.,  and  the  ground  of 
Laughter's  case  was  denied  to  be  universal. 

Salk.  170,  pi.  2,  Per  Treby,  Ch.  Just. 

If  a  condition  consists  of  two  parts,  of  which  one  was  not  possible, 
at  the  making  of  the  condition,  to  be  performed,  he  ought  to  perform 
the  other. 

5  Co.  22;  Cro.  Eliz.  780,  S.  P.;  Da  Costa  v.  Davis,  I  Bos.  &  Pul.  2J2,  S.  P. 

As,  if  the  condition  be  to  enfeoff  J  S  or  his  heirs,  when  he  comes  to 


336  CONDITIONS. 

(Q)  What  shall  excuse  the  Nonperformance. 

such  a  place ;  he  is  bound  to  enfeoff  J  S  when  he  comes,  because  the 
other  is  not  possible ;  for  he  cannot  have  an  heir  during  his  life,  and  so 
he  had  not  any  election. 
21  E.  3,  30;  Roll.  Abr.  450. 

If  a  condition  of  an  obligation  be  to  make  an  assurance  of  certain  land 
to  the  obligee  and  his  heirs,  and  after  the  obligee  dies,  yet  he  ought  to 
make  the  assurance  to  his  heir;  for  this  copulative  and  his  heirs  shall 
have  the  signification  of  a  disjunctive. 
Roll.  Abr.  450;  Jones,  180;  Palm.  552. 

If  the  condition  of  an  obligation  be  to  enfeoff  two  before  such  a  day, 
and  one  die  before  the  day ;  yet  he  ought  to  enfeoff  the  other. 
Roll.  Abr.  451 ;  N.  Bendl.  35,  S.  P.  contr.  per  Montague. 

If  the  condition  of  an  obligation  be,  that  whereas  a  marriage  is 
intended  between  A  and  B,  if  the  said  marriage  takes  effect,  and  if  B  the 
wife  survives  A,  and  does  not  receive  300Z.  of  A  by  his  will,  or  by  the 
custom  of  London,  within  three  months  after  the  death  of  A,  that  then 
if  the  obligor  pays  to  B  or  her  executors,  500Z.  within  six  months  after, 
the  obligation  shall  be  void ;  and  after  the  marriage  takes  effect,  and  B 
survives  A,  and  dies  within  three  months,  without  receiving  any  thing 
of  the  said  300?.  by  the  will  of  A,  or  by  the  custom  of  London ;  it  seems 
the  death  of  B  within  the  three  months  shall  not  excuse  the  obligor  to 
pay  the  500Z.  to  the  executors  of  B,  because  it  is  not  any  disjunctive 
condition  of  which  the  obligor  hath  any  election  to  do  the  one  or  the 
other ;  but  the  condition  is,  that  if  a  stranger  does  not  pay  so  much 
within  a  time,  that  he  himself  will  pay  another  sum,  so  that  the  death 
of  the  party,  who  is  to  receive  from  the  stranger,  shall  not  excuse  the 
obligor.* 

Roll.  Abr.  451,  Wood  and  Bates.  But  Jones,  171,  S.  C.  adjudged,  contr.,  per  totam 
Cm  imn.  Palm.  513,  S.  C.  adjudged  contr.  and  it  was  said  that  there  was  no  differ- 
ence when  the  election  is  in  a  stranger  or  in  the  obligor. 

*  The  text  seems  to  be  law. 

If  A  binds  himself  apprentice  to  B  for  seven  years,  and  B  enters  into 
a  bond  to  A,  conditioned  to  pay  A,  his  executors  or  assigns  10Z.  at  the 
time  of  the  end  or  determination  of  his  apprenticeship,  and  A  serves  six 
years,  and  then  dies ;  the  money  shall  not  be  paid  to  his  executor,  though 
it  was  objected  that  his  apprenticeship  ended  at  his  death. 

2  Brownl.  07,  Cheyney  and  Sell;  Godb.  153,  S.  C.  adjudged. 

If  A  enters  into  a  bond  to  B,  conditioned  that  C  shall  perform  an 
award  to  be  made  between  B  and  C,  and  it  is  awarded  that  C  shall  pay 
to  B  10/.  at  Michaelmas,  and  10/.  at  Ladyday,  yet,  because  the  sum 
awarded  is  a  duty,  it  is  as  if  the  condition  of  the  bond  had  been  for  the 
payment  of  the  money ;  and  if  not  paid,  the  bond  is  forfeited. 

2  Leon.  155,  Kingwell  and  Chapman,  Cro.  Eliz.  10,  S.  C.  adjudged. 

But,  if  the  condition  of  an  obligation  be,  that  the  obligor  shall  enfeoff 
the  obligee  at  such  a  day,  and  before  the  day  the  obligor  dies,  and  the 
land  <li-;  ends  to  his  heir;  the  condition  is  become  impossible  by  the  act 
of  God,  and  the  performance  thereof  excused. 

■1  Leon.  L55;  Co.  Lit.  218  a,  S.  P. 

But,  it  hath  been  holden  in  equity  that  if  the  condition  of  a  bond  be 
<<_>  Bettle  certain  lands  in  such  a  manor  by  such  a  day,  though  the  obligor 
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die  before  the  day,  by  which  the  bond  is  saved  at  law,  yet  an  execution 
ought  to  be  decreed  in  specie. 

Eq.  Abr.  18.     Decreed  accordinglv,  and  said  to  have  been  often  done. 

One  devised  to  his  eldest  daughter,  upon  condition  she  should  marry 
his  nephew  on  or  before  her  attaining  the  age  of  twenty ;  the  nephew 
died  young,  and  the  daughter  never  refused,  and  indeed  never  was 
required  to  marry  him :  after  the  death  of  the  nephew,  the  daughter, 
being  about  seventeen,  married  J  S  ;  and  it  was  adjudged  that  the  con- 
dition was  not  broken,  being  become  impossible  by  the  act  of  God. 

Salk.  170,  pi.  1,  Thomas  and  Howel,  adjudged  in  C.  B.  and  affirmed  in  B.  R. ;  Skin. 
301,  pi.  5,  319,  pi.  1,  S.  C.  adjudged. 

2.  Of  the  Act  of  Law. 

If  an  annuity  be  granted  upon  condition  that  the  grantee  shall  be  at- 
torney for  the  grantor  in  all  pleas ;  if  he  be  after  made  sheriff,  yet  this 
shall  not  excuse  him  from  the  performance  of  the  condition;  but  he 
ought  to  be  his  attorney;  otherwise  the  condition  is  broken. 

Roll.  Abr.  451. 

If  A  devises  land  to  B  and  his  heirs,  upon  condition  that  he,  his  heirs 
and  assigns,  with  the  issues  and  profits  of  the  land,  shall  pay  yearly  so 
much  for  certain  charitable  uses,  and  dies,  and  after  the  devisee  dies,  his 
heir  within  age,  and  in  ward  to  the  king ;  the  payment  shall  be  excused, 
during  the  time  the  king  hath  him  in  ward;  for  by  the  intent  of  the  con- 
dition the  payment  ought  to  be  made  with  the  issues  and  profits,  which 
are  transferred  by  act  of  law  to  the  king. 

Roll.  Abr.  451,  Slade  and  Thompson,  adjudged.  Cro.  Jac.  M74;  Roll.  Rep.  198; 
3  Bulst.  58,  S.  C.  adjudged  :  Hard.  10,  11,  8.  P.  appear-,  and  long  argument,  whether 
the  king  should  be  bound  by  the  condition. 

If  a  recognisance  be  conditioned  for  the  appearance  of  B  at  the  next 
assizes  holden  for  the  county  of  S,  and  before  the  next  assizes,  B  sues  a 
certiorari  out  of  the  King's  Bench  to  remove  the  recognisance,  and  at 
the  next  assizes  delivers  the  certiorari  to  the  judge,  yet  this  doth  not 
excuse  his  appearance;  for  though  the  certiorari  was  the  command  of 
the  king,  yet  the  purchase  thereof  was  the  act  of  B,  and  he  could  by  no 
such  slight  save  his  recognisance. 

Yelv.  207.  Rosse  and  Pie,  adjudged.  Bulst.  155,  S.  ('.  per  Curiam,  and  said  that 
though  the  hands  of  the  judges  were  shut  and  foreclosed  by  the  certiorari,  yet  they 
might  have  entered  his  appearance.  Cro.  Jac.  281,  8.  C.  adjudged,  and  that  he 
ought  to  have  procured  his  appearance  to  be  recorded.  |3Sce  Baylies  v.  Fettyplace, 
7  Mas-.  325.£( 

If  a  man  hath  good  title  to  land  by  virtue  of  a  fine,  and  sells  the  same, 
and  covenants  with  the  vendee  his  heirs  and  assigns  that  he  shall  enjoy 
against  him  and  B  and  all  claiming  under  him ;  and  after  by  an  act  of 
parliament,  reciting  that  B  had  settled  this  estate  upon  C,  and  that  cer- 
tain persons  had  unduly  procured  the  said  fine  from  her,  it  is  enacted, 
that  the  fine  shall  be  void,  and  that  every  person  may  enter,  as  if  no  such 
fine  had  been  ;  and  after  one  enters,  claiming  title  under  C,  this  is  a 
breach  of  the  covenant ;  for  the  act  makes  no  new  title,  but  removes  the 
obstruction  of  the  old ;  and  it  was  said,  that  doubtless  B  was  named  in 
the  covenant  for  this  purpose,  in  case  this  fine  unduly  obtained  should 
be  avoided. 

2  Lev.  26  ;  Vent.  175  ;  2  Keb.  831,  S.  C.  adjudged,  against  the  opinion  of  Twisden. 

0  When  a  party  agrees  not  to  do  a  thing  which  may  be  lawfully  done. 

Vol.  II.— 43  2F 
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and  a  subsequent  act  of  the  legislature  compels  him  to  do  it,  the  act 
annuls  the  agreement  and  vice  versa. 

Brick  Presb.  Church  v.  The  Mayor,  &c,  of  New  York,  5  Cowen,  538. 

The  nonperformance  of  a  contract  will  be  excused,  when  by  a  subs/> 
quent  law  the  performance  becomes  unnecessary. 

Peart's  heirs  v.  Taylor's  devisees,  2  Bibb,  561. £f 

3.  Of  tlie  Act  of  the  Parties. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  enfeoff  the 
obligee  of  the  land  before  such  a  day,  and  after,  before  the  day,  the 
obligee  disseise  the  obligor,  and  keep  it  by  force  till  after  the  day,  so 
that  the  obligor  cannot  enter,  this  will  excuse  the  performance  of  the 
condition. 

?i  Co.  '.'2  ;  Co.  Lit.  206,  S.  P.  upon  the  condition  of  a  feoffment.  ]3He  who  prevents 
the  performance  of  a  condition  cannot  take  advantage  of  its  breach  or  nonperform- 
ance. Williams  v.  Bank  U.  S.  2  Pet.  102 ;  Marshall  v.  Craig,  1  Bibb,  380 ;  Carrel  v. 
Collins,  2  Bibb,  437.tf 

If  lessee  for  years  covenants  to  drain  the  water  which  is  upon  the  land 

before  such  a  day,  and  after  the  lessor  enters  before  the  day,  and  there 

continues  till  the  day  is  past,  yet  this  shall  not  excuse  the  performance 

of  the  covenant,  (a)  because  this  is  collateral  to  the  land. 

Roll.  Abr.  453 ;  but  454,  S.  C.  contr.  and  vide  Cro.  Eliz.  374,  S.  C.  adjudged,  it 
not  being  alleged  that  the  lessor  held  him  out,  and  disturbed  him  in  doing  it.  Moor, 
402  ;  Owen,  65  ;  Godb.  69.  (a)  But,  if  it  had  been  a  covenant  adhering  to  the  land, 
and  in  respect  of  the  enjoyment  thereof,  it  would  have  been  otherwise ;  but  then 
it  must  have  been  shown  that  he  held  him  out  of  possession.  Moor,  402,  pi.  534 ; 
Owen,  65. 

If  a  man  be  bound  to  build  a  house,  &c,  he  is  excused  if  the  obligee 
will  not  suffer  him  to  build  it ;  for  he  cannot  come  upon  the  land  against 
his  will. 

Bro.  Covenant,  31 ;  Roll.  Abr.  453. 

So,  if  a  condition  be  to  repair  a  house,  he  is  excused  thereof,  if  a 
stranger,  by  the  command  of  the  obligee  himself,  disturbs  him,-  and  will 
not  suffer  him  to  do  it. 

9  II.  6,  44  b ;  Roll.  Abr.  453. 

If  the  condition  be  to  erect  a  mill,  and  the  obligor  comes  to  the 
obligee,  and  says  all  is  ready  for  the  erecting  thereof,  and  demands  of 
him  when  he  shall  come  with  the  mill  to  erect  it ;  if  the  obligee  says  he 
will  not  have  the  mill,  and  entirely  discharges  him  of  the  mill,  this  shall 
excuse  him  of  the  performance. 

3  H.  6,  37  ;  Roll.  Abr.  453,  454. 

If  lessee  for  years  of  a  house  covenants  to  repair  it,  and  to  leave  it  in 
as  good  plight  as  he  found  it,  and  after  certain  sparks  of  fire  come  out 
of  the  chimney  of  the  lessor  in  a  house  not  much  remote,  by  which  the 
house  of  the  lessee  is  burnt :  this  will  excuse  the  performance  of  the 
covenant  to  the  lessee ;  so  that  he  is  not  bound  to  rebuild,  because  this 
comes  by  the  act  of  the  lessor  himself. 

Roll.  Abr.  454. 

If  a  lease  be  made  upon  condition  that  the  lessee  shall  not  permit  or 
harbour  any  whore  within  the  house  to  him  let,  and  that  if  he  suffers 
such  woman  to  stay  there  six  weeks  after  warning,  &c,  it  shall  be  law- 
ful for  the  lessor  to  enter ;  and  after  the  lessee  suffers  such  woman  to  be 
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there  and  warning  is  given  him  by  the  lessor,  although  after  the  lessor 

commands  the  woman  to  stay  there  for  six  weeks,  yet  this  shall  not 

excuse  the  performance  of  the  condition,  because  the  lessor  did  not  do 

any  act ;  and  notwithstanding  the  command,  the  lessee  (a)  might  have 

removed  her. 

35  H.  6,  162 ;  8  Co.  91  b ;  Godb.  70,  S.  C.  cited,  (a)  If  a  bond  be  conditioned  to 
procure  a  marriage  between  the  obligee  and  B  before  a  certain  day,  and  before  the 
day  the  obligee  calls  B  whore,  and  tells  her  if  he  marries  her,  he  will  tie  her  to  a 
post;  by  reason  whereof  the  obligor  could  not  procure  B  to  marry  him;  this  will 
excuse  the  nonperformance.  Cro.  Eliz.  694.  Admitted  jxr  Cur.,  but  then  it  must 
be  shown  in  pleading,  that  the  obligor  did  what  he  could  to  procure  her  to  marry,  &c. 

But,  if  the  lessor  ousts  the  lessee,  and  by  force  and  against  the  will  of 
the  lessee  puts  in  the  woman,  and  violently  makes  her  stay  there  by 
force  against  the  will  of  the  lessee  for  six  weeks ;  this  shall  excuse  the 
performance  of  the  condition. 

35  H.  6,  162 ;  8  Co.  92. 

{ No  parol  assent  or  silent  acquiescence  can  destroy  the  effect  of  an 
express  condition  contained  in  a  deed,  nor  amount  to  a  waiver  of  a  for- 
feiture by  a  breach  of  such  condition.  If  a  grant  of  land  is  made  in  fee, 
on  condition  that  the  grantee  shall  maintain  the  grantor  during  life,  and 
pay  his  debts  ;  and  the  grantee  sells  part  of  the  land  to  H  in  order  to  pay 
the  debts  of  the  grantor,  who  agreed  that  it  was  proper  to  sell  a  part, 
but  objected  to  the  sale  of  that  which  was  conveyed,  yet  being  after- 
wards apprised  of  the  sale  before  the  execution  of  the  deed  made  no 
objection  to  it,  and  continued  to  reside  with  his  family  on  the  residue 
of  the  tract,  these  circumstances  will  not  prevent  his  recovering  the  land 
from  H  on  a  breach  of  the  condition  for  maintenance. 

1  Johns.  Ca.  125,  Jackson  v.  Crysler. } 

If  A  is  bound  to  B  that  J  S  shall  marry  Jane  G  before  such  a  day, 
and  before  the  day  B  marries  her,  he  shall  take  no  advantage  of  the  con- 
dition, because  by  his  means  it  could  not  be  performed. 

Co.  Lit.  206  b. 

If  a  man  makes  a  feoffment  in  mortgage,  upon  condition  to  be  void 
upon  the  payment  of  money  by  the  feoffor,  &c,  to  the  feoffee,  at  a  day ; 
if  at  the  day  the  feoffee  is  out  of  the  realm,  the  feoffor  is  not  bound  to  seek 
him,  or  to  go  out  of  the  realm  to  him ;  and  therefore,  because  the  feoffee 
is  the  cause  that  the  feoffor  cannot  tender  the  money,  the  feoffor  may 
enter  into  the  land,  as  if  duly  tendered. 

Co.  Lit.  210  b. 

If  A  leases  to  B  for  years,  upon  condition  that  if  B  pays  money  to  A 
or  his  heirs  at  a  day,  that  B  shall  have  the  fee ;  and  before  the  day  A  is 
attainted  of  treason,  and  executed ;  now  though  the  condition  became 
impossible  by  the  act  and  offence  of  A,  yet  B  shall  not  have  a  fee;  be- 
cause a  precedent  condition  to  increase  an  estate  must  be  performed ; 
and  if  it  becomes  impossible,  no  estate  shall  arise. 

Co.  Lit.  218  a. 

If  A  leases  to  B  certain  lands  for  years  rendering  40?.  per  annum, 
and  a  stranger  covenants  with  A  that  B  shall  pay  unto  him  the  40?.  for 
the  farm  and  occupation  of  the  lands ;  and  before  any  day  of  payment, 
A  ousts  B  of  his  farm  ;  B  is  excused  of  the  payment  of  the  rent ;  for  the 
covenant  was,  that  B  should  pay  40?.  for  the  farm  and  occupation ;  so 
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that  it  is  a  conditional  covenant :  and  therefore  ought  to  be  quid  pro 
quo  ;  and  here  the  consideration  upon  which  the  covenant  is  conceived, 
viz.  the  farm  and  the  occupation  of  it,  is  taken  away  by  the  act  of  A 

himself. 
3  Leon.  159,  adjudged,  BedeFs  case. 

A  entered  into  a  bond  to  B,  conditioned  to  save  B  harmless  from  a 
bond  made  to  C,  for  payment  of  100?.  at  a  day  and  place,  and  at  the  day 
of  payment  A  was  going  to  the  place  to  pay  it,  and  B  by  covin  caused 
A  to  be  imprisoned  till  after  sunset,  to  the  intent  the  100Z.  should  not  be 
paid ;  and  this  being  pleaded  to  an  action  of  debt  upon  the  bond,  it  was 
adjudged  upon  demurrer,  that  such  a  bare  surmise  was  no  bar. 

Cro.  Eliz.  GT2. 

If  the  king  grants  a  reversion  in  tail,  upon  condition  that  if  the  grantee 
pays  20s.  at  the  receipt  of  the  Exchequer,  &c,  the  grantee  shall  have  a 
fee ;  if  afterwards  the  king,  under  his  great  seal,  refuses  to  receive  the 
money,  yet  if  the  grantee  tenders  it  at  the  receipt  of  the  Exchequer,  he 
shall  gain  a  fee ;  for  the  king  by  no  means  can  countermand  or  hinder 
the  increase  of  the  estate  in  such  case. 

8  Co.  76  b,  Strafford's  case,  adjudged;  2  Brownl.  252,  S.  C,  adjudged. 

If  the  condition  of  an  obligation  be,  that  the  obligor  shall  pay  107.  to 
the  obligee,  which  is  for  the  rent  of  certain  lands,  and  the  obligee  enter 
upon  the  land,  and  so  suspend  the  rent,  yet  this  shall  not  excuse*  the 
payment ;  for  it  is  but  a  recital  that  it  was  for  rent,  and  not  material. 

Hob.  103,  adjudged.     So,  if  by  pleading  it  had  b#en  applied  to  the  lease,  &c. 

*  But  entry  and  eviction  before  rent  due,  avoids  payment  in  covenant,  &c,  for  the 
rent  as  rent. 

If  a  parson  by  indenture  leases  his  parsonage  for  years,  rendering 
rent,  and  the  lessee  covenants  to  pay  his  rent,  and  before  any  day  of 
payment,  the  parsonage  (a)  is  sequestered  for  the  nonpayment  of  the 
first  fruits,  yet  the  lessee  shall  not  be  excused  of  the  payment  of  his 
rent. 

Hetley,  54 ;  Jeakil  and  Linn,  adjudged.  So  in  case  of  an  obligation  for  payment  of 
the  rent,  (a)  Otherwise,  if  lessee  for  years  is  evicted  by  a  prior  title.  Boll.  Bep. 
198  ;  Yelv.  23  ;  Cro.  Car.  415. 

If  A  leases  lands  to  B  for  seventeen  years,  and  after  B  enters  into  an 
obligation  to  A,  conditioned  to  pay  an  annual  rent  to  C  for  the  term  of 
seventeen  years,  if  C  lives  so  long,  and  the  said  B,  or  his  assigns,  or  any 
claiming  under  him,  shall  or  may  so  long  enjoy  the  said  land ;  and  B 
after  surrenders  to  A ;  yet  he  must  continue  the  payment  of  the  rent, 
because  merely  collateral,  and  to  be  made  to  a  stranger. 

Puph.  39  ;  Cro.  Eliz.  313;  Owen,  104;  Moor,  597,  S.  C,  adjudged. 

But  if  the  condition  had  been  that  C  during  the  term  should  hold 
part,  without  the  interruption  of  B  or  his  assigns ;  if  after  the  surrender 
A  had  interrupted  him,  B  should  not  have  forfeited  his  bond. 

Poph.  40  ;  Owen,  104  ;  Cro.  Eliz.  313.  Like  point  by  Popham ;  for  that  the  oblip>> 
should  not  take  advantage  of  his  own  act. 

If  the  condition  of  an  obligation  be,  that  the  son  of  the  obligor  shall 
serve  the  obligee  for  seven  years  ;  if  he  tenders  his  son,  and  the  obli- 
gee (b)  refuses,  it  is  no  forfeiture. 

22  E.  4,  26 ;  Boll.  Abr.  455.     (b)  So,  if  he  takes  him,  and  after,  within  the  term 
commands  him  to  be  gone.     Boll.  Abr.  455. 
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If  the  condition  of  an  obligation  be  to  pay  a  small  sum,  and  the  obli- 
gee refuse  it  at  the  day,  though  this  saves  the  penalty,  yet  the  principal 
money  (a)  must  be  paid ;  for  it  still  remains  a  debt. 

20  E.  4,  1  b  ;  22  E.  4,  26 ;  Roll.  Abr.  448 ;  Co.  Lit.  207,  S.  P.,  because  the  sum 
mentioned  in  the  condition  is  parcel  of  the  obligation  ;  and  the  obligee  hath  remedy  for 
it  by  law.  Cro.  Eliz.  755,  S.  P.  (a)  And  therefore  if  an  action  be  brought  against 
him  upon  the  obligation,  and  he  plead  the  tender  and  refusal,  he  must  also  plead  that 
he  is  yet  ready  to  pay  the  money,  and  tender  it  in  Court.  Co.  Lit.  207  a.  But,  if  the 
plaintiff  will  not  then  receive  it,  but  takes  issue  upon  the  tender,  and  it  is  found  against 
him,  he  hath  lost  the  money  forever.     Co.  Lit.  207  a ;  Hob.  198,  199 ;  Noy,  110. 

But,  if  the  condition  of  an  obligation  of  100?.  be  for  the  delivery  of 
corn,  timber,  &c,  performance  of  an  arbitrament,  or  other  act,  &c,  this 
is  collateral  to  the  obligation,  and  no  parcel  of  it ;  and  therefore  a  tender 
and  refusal  is  a  perpetual  bar- 
Co.  Lit  207  a. 

4.   Of  the  Act  of  a  Stranger. 

Regularly,  if  the  condition  be  to  be  performed  by  a  stranger,  and  he 
refuse,  the  obligation  is  forfeited ;  for  the  obligor  hath  taken  upon  him 
that  the  stranger  shall  do  it. 

RolL  Abr.  452. 

As,  if  the  condition  be  that  my  son  shall  serve  J  S ;  if  he  will  not, 
my  obligation  is  forfeited 

22  E.  4,  26  b. 

A  and  B  submit  themselves  to  the  award  of  C,  and  A  enters  into  an 
obligation  to  C,  to  stand  to  the  award ;  and  B  also ;  and  C  awards  A 
to  pay  10s.  to  B,  and  A  tenders  it,  and  B  refuses ;  the  obligor  is  ex- 
cused (6)  because  B  is  not  a  mere  stranger,  but  privy,  and  so  is  the 
obligee. 

22  E.  4,  25  b  ;  Roll.  Abr.  452.  (b)  So,  if  a  recognisance,  bond,  &c,  is  made  to  A 
to  the  use  of  B  conditioned  to  pay  money,  &c,  to  B,  and  B  refuses,  &c  Cro.  Eliz. 
755 ;  Cro.  Jac.  14. 

But,  if  the  condition  be,  that  the  son  of  the  obligor  shall  marry  the 
daughter  of  the  obligee ;  if  the  daughter  of  the  obligee  refuse  the  son, 
yet  thu  condition  is  forfeited ;  for  the  daughter  is  a  mere  stranger,  and 
the  obligor  hath  taken  upon  him  that  his  son  shall  marry  her. 

Hut.  48;  Winch.  30;  3  Bulst.  30. 

So,  if  the  condition  (c)  be  to  enfeoff  a  stranger,  who  refuses,  yet  the 
obligation  is  forfeited. 

(c)  2  E.  4,  2 ;  39  H.  6,  10  b;  Co.  Lit.  209,  S.  P.— But  otherwise,  if  to  be  made  to 
the  obligee,  or  to  any  other  for  his  benefit.     Co.  Lit.  209  a. 

If  there  be  a  feoffment  upon  condition  to  enfeoff  a  stranger,  if  the 
Mi'unger  refuses,  yet  the  condition  is  broken,  because  the  intent  was  not 
that  the  feoffee  should  retain  it. 

19  H.  6,  34  b;  Co.  Lit  209  ;  1  Leon.  266 ;  2  Leon.  222,  S.  P. 

But  otherwise  it  had  been,  if  the  condition  was  to  make  (d)  a  gift  in 
tail  to  a  stranger,  and  he  refuses ;  for  there  the  intent  was  that  he  should 
have  the  reversion. 

2  E.  4,  2  ;  Co.  Lit.  209  ;  Leon.  266  ;  2  Leon.  222,  S.  P.  {d)  So,  if  the  condition 
be,  that  he  shall  grant  a  rent-charge  to  a  stranger,  and  he  refuse ;  because  intended 
the  feoffee  should  retain  the  land.     Co.  Lit.  209. 

If  the  condition  of  an  obligation  be,  that  whereas  the  obligor  and 

2f2 
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obligee  are  jointly  seised  of  the  office  of  registrar  of  the  court  of  admi 

ralty :  if  the  obligor  shall  permit  the  obligee  to  use  the  said  office,  and 

to  take  the  profits  thereof  only  to  his  own  use  during  his  life,  without 

interruption  made  by  the  obligor,  then,  &c. ;  although  after  the  admiral 

dies,  and  the  new  admiral  grants  the  said  office  to  a  stranger,  (as  he  may 

by  law,)  and  he  interrupts  and  ousts  the  obligee,  yet,  if  the  obligor  after 

this  interrupts  the  obligee  also,  the  condition  is  broken. 

Roll.  Abr.  453  ;  2  Leon.  114 ;  3  Leon.  142,  S.  C;  Godb.  47,  S.  C.  and  S.  P.  per 
Curiam,  and  said  whether  the  obligee  occupy  by  right  or  wrong,  the  obligor  is  not  to 
interrupt  him  against  his  own  bond. 

If  A  is  bound  to  (a)  B  to  pay  101.  to  C,  if  A  tenders  it  to  C,  and  he 

refuses,  the  bond  is  forfeited. 

Co.  Lit.  208  b.  (a)  Otherwise,  if  bound  to  pay  it  to  the  obligee,  or  his  assigns,  and 
the  obligee  appoints  C  to  receive  it  as  his  assignee,  and  it  is  tendered  to  C  and  refused 
by  him.     Dais.  38. 

If  A  disseises  B,  and  after  leases  to  C  for  years,  and  C  covenants  at 
the  end  of  the  term  to  leave  and  yield  up  the  tenements  well  repaired 
to  A,  and  after  B  enters,  C  is  excused. 

Cro.  Eliz.  050,  adjudged. 

If  the  condition  of  an  obligation  be,  that  the  obligee  shall  in  Michael- 
mas term  next  give  unto  the  obligor,  &c,  such  release  as  by  the  judge 
of  the  prerogative  court  shall  be  thought  meet ;  the  obligor  ought  to 
procure  the  judge  to  devise  and  direct  such  release ;  for  the  judge  is  a 
stranger  to  the  condition,  and  the  condition  is  for  the  benefit  of  the 
obligor,  and  he  hath  (b)  taken  upon  him  to  perform  it  at  his  peril. 

5  Co.  23  b,  adjudged;  Cro.  Eliz.  710,  S.  C;  Moor,  045.  And  Cro.  Eliz.  804,  S.  C. 
cited,  and  vide  like  point,  Lit.  Rep.  13  ;  Lev.  101 ;  Sid.  313.  (b)  So,  if  the  condition 
of  an  obligation  be,  that  a  stranger  shall  release  all  the  right  which  he  hath,  or  pre- 
tends to  have  in  a  certain  manor;  the  obligor  must  procure  him  to  make  a  release  de 
facto  though  he  hath  no  right.     Saund.  215. 

If  A  leases  his  land  for  forty  years  rendering  rent,  and  devises  the 
reversion  to  J  S  in  tail,  &c,  provided  that  B  and  his  wife  shall  have  the 
rent  to  their  own  use  till  J  S  comes  of  age,  upon  condition  that  B  and 
his  wife,  within  three  months  after  his  death,  enter  into  a  bond  to  his 
overseers  for  the  payment  of  34/.  per  annum,  in  such  penalty  as  his 
overseers  shall  advise,  and  A  dies ;  B  and  his  wife  must  give  notice  of 
this  to  the  overseers,  and  at  their  peril  procure  them  to  advise. 

Winch.  20,  09. 

||  Where  by  a  policy  of  assurance  against  fire  it  was  stipulated,  that 
the  assured  sustaining  any  loss  by  fire  should  procure  a  certificate  of  the 
minister,  churchwardens,  and  some  reputable  householders  of  the  parish, 
importing  that  they  knew  the  character  of  the  assured,  and  believed  that 
he  had  sustained  the  loss  by  misfortune  and  without  fraud  ;  it  was  holden, 
that  the  procuring  of  such  a  certificate  was  a  condition  precedent  to  the 
right  to  recover,  and  that  it  was  immaterial,  that  the  minister  and  church- 
wardens wrongfully  refused  to  sign  the  certificate ;  Lawrence,  J.,  ob- 
serving, that  the  cases  were  uniform  to  show,  that  if  a  person  undertakes 
for  the  act  of  a  stranger,  that  act  must  be  done. 

AVorsley  v.  Wood,  0  T.  Rep.  710;  Routledge  v.  Burrell,  1  H.  Bl.  254,  S.  P.;  Old- 
ham v.  Bywicke,  2  H.  Bl.  577,  S.  P.|| 
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(A)  How  chosen  and  appointed. 

(B)  Who  are  obliged  to  serve. 

(C)  Of  their  Power  and  Duty  in  acting  without  any  Warrant  from  a  Justice  of  the 

Peace. 

(D)  Of  their  Power  and  Duty  in  executing  Warrants. 
||(E)  Of  their  expenses.  || 


(A)  How  chosen  and  appointed. 

Constables  appear  to  have  been  officers  of  great  (a)  antiquity ;  for 
by  the  laws  of  King  Alfred,  the  freemen  were  to  digest  themselves  into 
decennaries  and  hundreds,  and  every  ten  freeholders  chose  an  annual 
officer,  whom  they  called  constable,  borsholder,  tithingman  or  headbo- 
rough,  as  head  of  the  decennary;  these,  in  every  hundred  where  there 
was  a  feudal  lord,  were  sworn  in,  and  admitted  by  the  lord  or  his  stew- 
ard in  his  leet ;  but  where  there  was  no  such  feudal  lord,  the  sheriff  in 
his  torn  had  the  swearing  and  placing  of  them  in:  also,  if  there  was  no 
feudal  lord  of  the  hundred,  an  annual  officer  was  chosen,  who  was  to 
preside  over  the  whole  hundred,  who  was  called  the  high  constable; 
but  if  the  hundred  was  feudal,  as  it  often  anciently  was,  then  such  lord 
of  the  hundred  administered  the  office  himself. 

Of  the  high  constable  of  England,  vide  title  Courts,  andtheir  jurisdiction  in  general. 
(a)  Were  before  the  statute  of  Winchester,  2  Hawk.  I'.  C.  c.  10,  -  33;  4  Inst.  2G7. 
Vide  Somner's  Antiq.  Canterbury ;  Lamb.  Constable,  8.     [That  high  and  petit 

constahl><  were  of  earlier  date  than  this  statute,  is  satisfactorily  proved  in  the  intro- 
duction to  a  little  treatise,  entitled  "The  Office  of  Constable,"  published  in  1791.] 
By  common  law,  they  are  to  be  chosen  by  the  leet  or  turn.  4  Inst.  265.  And  by  2 
Hawk.  P.  C.  c.  10,  \  37,  it  is  difficult  to  determine  to  whom  the  power  of  choosing 
them  doth  of  common  right  belong;  for  by  Dalt.  Sheriff,  400;  Roll.  Rep.  34,  both 
high  and  petty  constables  are  to  be  chosen  and  appointed  by  the  sheriff  in  his  torn; 
and  by  2  Jones,  212;  Lamb.  Constable,  8;  Salk.  175,  pi.  2;  Salk.  502,  pi.  2;  5  Mod. 
124;  11  Mod.  215;  12  Mod.  88,  L15,  L80;  Comb.  351;  Skin.  635,  pi.  4,  669,  pi.  6 ; 
Ld.  Raym.  69  ;  st.  13  &  14  Car.  2,  c.  10,  they  are  to  be  chosen  by  the  decennary;  but 
it  seems  clear,  that  whether  a  constable  is  to  be  chosen  by  the  sheriff  or  decennary, 
yet  he  is  to  be  sworn  and  placed  in  his  office  by  the  sheriff,  as  being  judge  of  the 
court.  Al>o  it  seems  certain,  that  a  custom  either  way  is  good.  2  Hawk.  P.  C.  c. 
10,  I  38.  And  that  a  sheriff  or  steward,  having  power  to  place  a  constable  in  his 
office  has  by  consequence  a  power  of  removing  him.  Bulst.  174;  2  Hawk.  P.  C.  c.  63. 
0As  to  the  appointment  of  constables  in  Connecticut,  see  Beecher  v.  Hart,  1  Root, 
L35:  Illinois.  Flack  v.  Huckery,  1  Breese,  144:  Kentucky,  3  Marsh.  538;  1  Litt.  368; 
6  Litt.  181  :  Massachusetts,  Barre  v.  Greenwich,  1  Pick.  129:  New  Jersey,  Stout  v. 
Hopping,  I  Halst.  125:  New  York.  Wood  v.  Peake,  8  Johns.  69;  3  Johns.  431: 
Ohio,  Johnson  v.  Steedman,  3  Ham.  94:  Pennsylvania,  Miller's  case,  1  Browne,  349 : 
Tennessee,  Fields  v.  State,  Mart.  &  Yerg.  1G8.0 

It  seems  by  the  better  opinion,  that  a  custom  in  a  town,  that  the  in- 
habitants thereof  shall  serve  the  office  of  constable  by  turns,  is  good, 
and  that  the  objection,  that  by  such  means  it  may  come  to  a  woman's 
turn  to  serve,  is  of  no  force,  since  she  is  allowed  to  make  a  deputy, (b) 
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or  procure  one  to  serve  for  her,  who  shall  be  considered  as  the  proper 

officer. 

Sid.  355  :  2  Hawk.  P.  C.  c.  10,  g  37.     (6)  2  T.  Rep.  406,  admitted;  2  Stra.  943; 
Cro.  Car.  389,  eontr. 

Also,  the  office  of  constable  being  necessary  for  the  preservation  of 

the  peace,  justices  of  the  peace  have  by  an  uninterrupted  usage,  not 

now  to  be  disputed,  taken  upon  them  not  only  to  swear  constables  who 

have  been  chosen  at  a  torn  or  leet,  but  also  to  nominate  and  swear 

constables,  where   none  have  been  sworn  at  such  courts,  through   the 

neglect  of  the  sheriff  or  lord,  and  also  to  (a)  displace  those  who   have 

been  so  chosen ;  and  this  point  hath  been  carried  so  far  as  to  allow  the 

sessions  of  the  peace  to  swear  one  constable  who  had  been  elected  at 

the  leet,  and  unduly  rejected  by  the  steward,  who  had  sworn  another  in 

his  place. 

Salk.  175,  pi.  2,  176;  Mod.  13,  12:  Mod.  180,  181;  2  Stra.  1050;  2  Jones,  212; 
All™,  78;  Dalt.  c.  121.     (a)  Salk.  176,  pi.  2;  2  Stra.  798,  conir.;  Bulst.  174. 

And  by  13  &  14  Car.  2,  cap.  12,  §  15,  reciting,  "  That  the  laws  and 
statutes  for  apprehending  rogues  and  vagabonds  had  not  been  duly 
executed,  sometimes  for  want  of  officers,  by  reason  lords  of  manors  do 
not  keep  court-leets  every  year  for  making  them  ;"  it  is  enacted,  "That 
in  case  any  constable,  headborough,  or  tithingman,  shall  die,  or  go  out 
of  the  parish,  any  two  justices  of  the  peace  may  make  and  SAvear  a 
new  constable,  headborough,  or  tithingman,  until  the  said  lord  shall 
hold  a  court,  or  until  next  quarter  sessions,  who  shall  approve  of  the 
said  officers  so  made  and  sworn  as  aforesaid,  or  appoint  others,  as  they 
shall  think  fit;  and  if  any  officer  shall  continue  above. a  year  in  his  or 
their  office,  that  then  in  such  case  the  justices  of  the  peace  in  their 
quarter  sessions  may  discharge  such  officer,  and  may  put  another  fit 
person  in  his  or  their  place,  until  the  lord  of  the  manor  ,shall  hold  a  court 
as  aforesaid." 

[The  sessions  have  no  right  to  appoint  under  this  statute,  unless  there  hath  been  a 
default  at  the  leet.  Rex  v.  Goudge,  2  Str.  1213.  See  Rex  v.  Lone,  Fitzg.  192,  and 
R.  v.  Routledge,  Doug.  536,  S.  P.  argued.] 

The  justices  of  the  peace  of  the  county  of  Northampton,  at  their 
general  sessions,  chose  a  constable  for  Holmby,  and  for  not  coming  in 
to  take  the  oath  proceeded  against  him;  which  proceedings  being  re- 
moved by  certiorari  into  B  R.,  it  was  moved  on  affidavits,  that  there 
had  not  been  a  constable  there  for  fifty  years  before,  that  he  might  b6 
discharged,  alleging  likewise,  that  Holmby  was  a  privileged  place,  and 
that  all  the  inhabitants  were  the  Duke  of  York's  tenants :  but  the  court 
held,  that  they(/>)  could  not  discharge  him  on  motion,  and  said,  that 
they  must  determine  the  matter  by  action  of  false  imprisonment,  or 
some  other  way,  and  inclined  strongly,  that  he  could  not  any  way  be 
discharged;  for  j)er  Our.,  though  originally  constables  were  chosen  in 
leets.  yet  the  constable  being  an  officer,  whose  duty  it  is  to  keep  the 
peace,  the  justices  may  choose  him  in  cases  of  necessity ;  as  in  the  ham- 
lets about  the  Tower,  the  justices,  by  reason  of  the  increase  of  buildings, 
where  there  was  formerly  but  one  constable,  did  choose  five ;  and  it  was 
ruled  they  might  do  so ;  and  they  seemed  to  incline,  that  though  formerly 
there  had  been  none,  yet  they  might  choose  one  if  they  should  think  it 
convenient. 

The  case  of  the  Constable  of  Holmby,  Mod.  13  S.  C. ;  2  Keb.  557,  S.  C.     (l>)  That 
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the  Cuiirt  of  King's  Bench  has  the  supreme  power  of  ordering  an  inferior  jurisdiction 
to  swear,  restore,  or  discharge  a  person  chosen  constable,  and  of  awarding  a  mandamus 
where  it  shall  be  necessary.  Vide  Koll.  Abr,  535  ;  2  Roll.  Rep.  82 :  2  Hawk.  P.  C. 
c.  10,  \  47. 

||  If  a  district  be  separated  from  the  county  at  large,  and  made   a 
county  of  itself  by  charter,  it  should  seem  by  the  common  law,  but 
certainly  by  the  statute  of  "Winchester,  that  the  office  of  constable  is 
incident  to  the  creation  of  such  a  district  with  separate  jurisdiction. 
James  v.  Green,  6  T,  Rep.  232.    By  Lord  Kenyon. 

And  it  has  since  been  determined  without  difficulty,  that  a  high  con- 
stable  may  be  appointed,  and  a  rate  in  the  nature  of  a  county-rate  levied 
for  a  town  corporate  having  an  exclusive  commission  of  the  peace, 
though  not  a  county  of  itself,  by  virtue  of  the  st.  13  Geo.  2,  c.  18, 
though  no  such  officer  had  been  appointed,  or  rate  levied  before. 

Weatherhead  v.  Drewry,  11  East,  168.|| 

A  person  duly  elected  constable  refusing  to  take  upon  him  the  office, 
may,  if  present,  be  (a)  fined  by  the  court;  and  if  absent,  on  having  a 
certain  tiiae  and  place  appointed  him  for  the  taking  of  the  oath  before 
(b)  a  justice  of  peace,  may,  after  notice  of  such  appointment  and  pre- 
sentment at  the  next  court,  be  amerced. 

Cro.  Car.  567  ;  Co.  Ent.  572  ;  5  .Mud.  130  ;  Salk.  175,  pi.  1;  1  Ld.  Raym.  69 ;  8  Co. 
38.  (a)  But  cannot  be  lawfully  committed  without  more.  2  Hawk.  P.  C.  c.  10,  ?  46. 
(6)  2  Stra.  1149. 

Also,  in  either  case  he  may  be  indicted,  either  before  justices  of  oyer 
and  terminer,  or  at  the  sessions  of  the  peace;  but  such  indictment 
ought  specially  to  set  forth  the  manner  of  every  such  (c)  election, 
appointment,  (d)  notice,  and  refusal,  and  before  (e)  whom  the  court  was 
holden. 

2  Hawk.  P.  C.  c.  10,  HO  ;  2  Stra.  920  ;  Fitzgib.  192  ;  Bernard.  K.  B.  413  ;  11  Mud. 
215:  12  Mod.  180.  (c)  That  it  is  insufficient  t<>  say  in  general,  that  the  party  was 
debito  modo  electus,  or  leyitime  dectus.  5  Mod.  Rep.  96,  129,  adjudged,  [d)  That  the 
special  circumstances  of  such  notice  must  be  set  forth.  Allen,  78;  5  Mod.  96,  130; 
Keb.  418,  adjudged,    (e)  Mod.  24  ;  vide  2  Saund.  290. 

Neither  is  an  indictment  for  not  finding  a  sufficient  person  to  serve 
the  office  of  constable  good,  unless  such  indictment  show  that  the  party 
refused  to  serve  it  himself. 

Keb.  416 ;  2  Hawk.  P.  C.  c.  10,  g  46. 

Penalty  on  constable  neglecting  to  provide  wagons,  &c,  for  the  army, 
30  Geo.  2,  cap.  6,  §  41.  Or  for  the  mariners,  cap.  11,  §  25.  Or  for 
the  militia,  cap.  25,  §  50.  For  taking  money  to  excuse  from  cpaartering 
soldiers,  cap.  6,  §  6Q.     Or  mariners,  cap.  11,  §  9.* 

*  See  further  the  table  to  the  statutes,  tit.  Constable. 

||  By  1  G.  4,  c.  37,  where  it  appears  to  any  two  or  more  justices  acting 
for  any  county,  &c,  by  the  information  on  oath  of  five  respectable  house- 
holders, that  any  tumult,  riot,  or  felony  has  taken  place  or  is  likely  to 
take  place,  such  justices  may  call  upon  and  appoint  by  precept  in  writ- 
ing any  householders  or  others,  (not  legally  exempt  from  serving  the 
office  of  constable,)  residing  within  their  divisions  or  the  neighbourhood 
thereof,  to  act  as  special  constables  for  such  time  and  in  such  manner  as 
such  justices  shall  think  necessary  for  the  preservation  of  the  public 
peace,  and  may  administer  to  them  the  usual  oaths ;  and  every  person 
so  called  on  (not  being  exempt)  who  shall  neglect  to  act,  shall  be  liable 

Vol.  II. — ±1 
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to  such  fines  as  persons  neglecting  to  take  the  office  of  constable  are  by 
law  subject  to;  and  by  §  3,  reasonable  allowances  are  to  be  made  for 
their  expenses. 

Where,  in  an  application  for  a  quo  warranto  against  a  constable,  the 
affidavits  in  support  of  the  rule  stated,  that  for  fifty  years  back,  and  a3 
long  as  deponents  could  recollect,  there  had  been  a  custom  in  the  town 
to  elect  a  constable  in  a  particular  mode,  but  did  not  expressly  state  that 
they  believed  such  custom  to  be  immemorial,  they  were  held  insufficient. 

The  King  v.  Lane,  5  Barn.  &  A.  488.  || 

(B)  Who  are  obliged  to  serve. 

It  seems  agreed,  that  all  (a)  sworn  attorneys,  and  all  (b)  other  officers 
whose  attendance  is  required  in  the  courts  in  Westminster  Hall,  are  not 
obliged  to  serve  or  execute  any  inferior  parish-office,  and  that  where 
they  are  chosen,  though  by  a(c)  particular  custom,  with  respect  to  their 
estates  or  otherwise,  they  may  have  a  writ  of  privilege ;  for  no  custom 
shall  be  intended  to  be  more  ancient  than  the  usages  of  those  courts,  and 
therefore  shall  give  way  to  them. 

Vide  title  Privilege,  (a)  Noy,  112  ;  March,  30 ;  Cro.  Car.  389  ;  2  Keb.  477.  (6)  That 
practising  barristers  at  law,  and  the  servants  of  members  of  parliament  have  the  same 
privilege.  Mod.  22  ;  2  Keb.  578 ;  Mod.  13.  j3ln  Pennsylvania,  an  attorney  at  law 
is  privileged  from  serving  as  an  overseer  of  the  poor,  and  it  seems,  as  supervisor  of 
the  roads,  constable,  and  such  like  offices.  Respublica  v.  Fisher,  1  Yeates,  350.$ 
(c)  2  Keb.  508;  Cro.  Car.  389;  Lev.  2G5,  266;  2  Hawk.  P.  C.  c.  10,  §  39. 

So,  if  an  alderman  of  London  has  a  house  at  D,  in  the  county  of 
Essex,  and  he,  as  an  inhabitant  there,  is  chosen  constable,  yet  he  is  not 
compellable  to  serve,  for  that  as  an  alderman  he  is  bound  to  be  present 
in  the  city,  for  the  good  government  thereof.    , . 

Alderman  Abdy's  case,  Cro.  Car.  585  ;  Jones,  462,  S.  C. 

But  a  captain  of  the  king's  guards  being  presented  to  serve  as  consta- 
ble, in  pursuance  of  a  custom  in  respect  of  his  lands  in  a  town,  cannot 
claim  this  privilege ;  for  though  by  his  office  he  is  bound  to  a  personal 
attendance  on  the  king,  yet  such  office,  being  of  late  institution,  shall  not 
prevail  against  an  ancient  custom. 

Vide  Keb.  309  ;  Sid.  272,  355  ;  Lev.  233  ;  Keb.  933. 

Yet  if  such  an  officer,  or(d)  a  gentleman  of  quality,  who  hath  no  such 

office,  or  a  practising  physician,  be   chosen  constable  of  a  town,  which 

has(e)  sufficient  persons  besides  to  execute  this  office,  and  no  special 

custom  concerning  it,  perhaps  he  may  be  relieved  by  the  King's  Bench. 

2  Hawk.  P.  C.  c.  10,  I  41.  (d)  Keb.  439,  contr. ;  2  Keb.  578.  (e)  But  no  privilege 
can  exempt  fitting  persons  from  serving  the  office  of  constable,  where  there  are  not 
sufficient  besides  them  to  execute  it.  2  Hawk.  P.  C.  c.  10,  $  41 ;  Sid.  272 ;  Keb.  933. 
Vide  tit.  Privilege. 

||  A  person  is  not  liable  to  serve  the  office  of  constable,  unless  he  be 
resident  in  the  parish ;  and  therefore  a  person  occupying  a  house  and 
paying  all  parish  rates  in  -respect  of  it,  and  carrying  on  the  trade  of  a 
printer,  frequenting  the  house  daily  on  all  working  days,  and  sometimes 
remaining  there  during  the  night  at  work,  but  not  sleeping  in  the  house, 
is  not  liable  to  serve  the  office  of  constable  in  the  parish  where  the  house 
is  situate. 

The  King  v.  J.  Adlard,  4  Barn.  &  C.  772. 

A  member  of  the  Barbers'  Company  in  London  is  not  exempted  from 
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serving  the  office  of  constable ;  the  exemption  in  the  statute  32  H  8,  c. 
4^,  only  applying  to  persons  lawfully  admitted  and  approved  according 
to  the  statutes  to  occupy  surgery. 
Rex  v.  Chappie,  3  Camp.  91. 

The  statute  6  &  7  W.  3,  c.  4,  exempting  apothecaries  from  serving  as 
constables,  is  made  perpetual  by  9  G.  1,  c.  8 ;  and  see  55  G.  3,  c.  194, 
ij  G.  4,  c.  133. 

Licensed  victuallers,  alehouse-keepers,  &c,  are  disqualified  from  serv- 
ing by  the  3  G.  4,  c.  77,  §  19.  Roman  Catholic  priests,  complying  with 
the  31  G.  3,  c.  32,  are  exempted. 

No  serjeant,  corporal,  drummer,  or  private  of  the  militia  shall  be  com- 
pelled to  serve,  42  G.  3,  c.  90,  §  174 ;  nor  any  effective  member  of  any 
yeomanry  corps,  57  G.  3,  c.  44,  §  3.|| 

[One  who  is  resiant  within  a  private  leet  within  the  hundred,  is  not 
therefore  exempt  from  serving  the  office  of  constable  for  the  hundred; 
and  the  custom  to  elect  such  a  one  is  good. 

Rex  v.  Genge,  Cowp.  13. 

A  younger  brother  of  the  corporation  of  the  Trinity  House  is  not  as 
such  exempt  from  serving  the  office  of  headborough. 
Rex  v.  Clarke,  1  T.  Rep.  67 

Persons   naturalized  being  excluded  from  taking  any  civil  office  of 
trust,  are  thereby  rendered  ineligible  to  this  office. 
Rex  v.  Mierre,  5  Burr.  2787. 

No  persons  who  keep  a  public  house  ought  to  be  constables.     They 
are  expressly  prohibited  in  Westminster  by  st.  29  Geo.  2,  c.  25. 
6  Mod.  42.] 

By  the  5  H.  8,  cap.  6,  "  The  wardens  and  fellowship  of  surgeons  en- 
franchised in  London,  and  all  barber-surgeons  admitted  and  approved 
according  to  the  statute  made  in  that  behalf,  not  exceeding  the  number 
of  twelve,  shall  be  discharged  of  constableship  and  watch,"  &c.(a) 

(a)  [It  seems  that  by  the  equity  of  this  statute,  and  the  ancient  custom  of  the 
realm,  all  surgeons  have  been  allowed  the  like  privilege.  2  Keb.  578. — The  like 
exemption  is  given  to  surgeons  and  barbers,  by  18  Geo.  2,  c.  15,  \  10,  for  making  the 
surgeons  and  barbers  of  London  two  distinct  corporations.] 

By  the  32  H.  8,  cap.  40,  "  The  president  of  the  commonalty  and  fel- 
lowship of  physic  in  London,  and  the  commons  and  fellows  of  the 
same,(6)  shall  not  be  chosen  constables  in  the  city  of  London,  or  sub- 
urbs of  the  same,"  &c. 

(6)  [It  seemeth  to  have  been  holden,  that  the  equity  of  this  act  doth  not  extend  to 
other  physicians  not  mentioned  in  it :  perhaps  for  this  reason,  because  physicians 
have  no  such  special  custom  for  their  discharge  as  surgeons  are  said  to  have.  2  Hawk. 
P.  C  c.  10,  \  44.] 

By  the  6  &  7  W.  3,  cap.  4,  "  All  persons  using  the  art  of  an  apothecary, 
who  have  been  brought  up  and  served  as  apprentices  in  the  said  art  for 
seven  years,  according  to  the  statute  of  5  Eliz.  cap.  4,  shall  be  freed  and 
exempted  from  the  office  of  constable." 

||  By  1  W  &  M.  c.  18,  Dissenters  appointed  to  the  office  of  constable, 
md  scrupling  to  take  it  upon  them  in  regard  of  the  oaths,  may  execute 
t  by  deputy. 

By  10  &  11  W.  3,  c.  23,  an  exemption  is  granted  to  the  original  pro- 
prietor or  first  assignee  of  a  certificate  for  prosecuting  certain  felons  to 
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conviction,  (called  a  Tyburn-ticket,)  from  all  and  all  manner  of  parisn 
and  ward  offices  within  the  parish  or  ward  where  the  felony  shall  be 
committed. 

But,  it'  the  original  proprietor  of  such  ticket  shall  make  use  of  it  to 
exempt  him  from  any  parish  or  ward  office,  it  shall  not  be  afterwards 
assignable  by  himself,  nor  by  any  other  person  claiming  any  interest 
therein. 

The  office  of  constable  for  a  manor  and  township  within  the  parish 
where  the  felony  shall  have  been  committed,  where  the  parish  contains 
also  other  townships,  is  a  parish  office  within  the  meaning  of  this  statute. 
X  '■//*.  if  the  manor  be  larger  than  the  parish  ;  for  the  act  did  not  intend 
the  certificate  to  be  a  discharge  from  an  office,  the  functions  of  which 
are  to  be  exercised  out  of  the  limits  of  the  parish. 

Moseley  v.  Stonehouse,  7  East,  174;  Rex  v.  Derbyshire,  2  Burr.  1182. 

By  stat.  2  G.  3,  c.  20,  §  86,  Serjeants  or  privates  in  the  militia  are  ex- 
empted during  the  time  of  their  service,  unless  they  shall  consent  thereto. 

By  stat.  31  Geo.  2,  c.  17,  persons  in  Westminster  aged  63. 

A  college  barber  at  Oxford,  though  resident  in  the  city  out  of  college, 
seems  to  be  exempt  by  the  privilege  of  the  university. 

Rex  v.  Uuutledgo,  Dough  531. 

But  the  degree  of  master  of  arts,  if  the  graduate  be  not  resident  in  the 
university,  affords  no  exemption. 

Herson's  case:  Vin.  Abr.  tit.  Court  of  King's  Bench,  (I),  pi.  1;  Court-led,  (U), 
p.  5  ;  Constable,  (B),  p.  3.|| 

A  was  indicted  for  not  taking  on  him  the  office  of  high  constable  ;  and 
the  question  on  a  special  verdict  was,  Whether  a  tenant  in  ancient  de- 
mesne mav  be  made  constable  of  a  hundred  which  reaches  farther  than 

%i 

the  demesnes  ?  and  it  was  adjudged  that  he  might. 
2  Show.  75,  The  King  and  Bettesworth ;  Vent.  344,  S.  C.  adjudged. 

(C)  Of  their  Power  and  Duty  in  acting  without  any  Warrant  from  a  Justice  of  the 

Peace. 

As  constables  were  originally  instituted  for  the  better  preservation  of 
the  peace,  they  may  by  the  common  law  arrest  (a)  felons,  and  all  suspi- 
cious persons  that  go  abroad  in  the  night,  and  sleep  by  day,  or  resort  to 
bawdy-houses,  or  keep  suspicious  company. 

2  Hawk.  P.  C.  c.  10,  I  34,  c.  12,  \  7 ;  4  Bl.  Coinm.  292.  (a)  [They  are  justifiable 
in  arresting  persons  directly  charged  with  felony,  although  it  should  afterwards  ap- 
pear that  no  felony  had  been  committed.  Samuel  v.  Payne,  Dough  359.  And  where 
a  felony  hath  actually  been  committed,  they  are  justified  in  making  an  arrest,  pro- 
vided that  they  act  bond  fide,  and  in  pursuit  of  the  offender,  upon  such  information 
as  amounts  to  a  reasonable  and  probable  ground  of  suspicion.  In  this  case,  indeed, 
a  private  person  may  arrest,  though  not  in  the  former.  Ledwith  v.  Catchpole,  Cald. 
291.  If  they  have  notice  that  a  burglary  hath  been  committed,  it  is  their  duty  to 
pursue  the  felon  immediately,  though  in  the  night.  Cro.  Eliz.  652.]  |3  Vide  6  Binn. 
316  ;  1  Chit.  Cr.  Law,  27  ;  2  Hale,  91,  92;  1  East,  P.  C.  301.  A  constable  may,  a 
fortiori,  arrest  an  offender  without  warrant,  for  treason,  felony,  breach  of  the  peace, 
and  some  less  misdemeanors,  when  committed  in  his  view.  1  Hale,  587  ;  1  East,  P. 
C.  303  ;  8  Serg.  &  R.  47.fi! 

Also,  by  the  (b)  ancient  common  law,  the  constable  was  to  present  at 
the  torn  or  leet  all  those  within  his  precinct  who  were  not  admitted  into 
some  tithing,  and  who  had  not  sworn  to  the  king's  allegiance;  and  it 
seems  that  by  (c)  the  law  in  use  at  this  day,  he  ought  to  present  (d)  all 
offences  inquirable  in  the  torn  or  leet. 

(6)  Lamb.  Constable,  5,  6 ;  45  E.  3.     (c)  Crompt.  212 ;  Dalt.  Sheriff,  388.     See 
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Rast.  Ent.  151.     (d)  Yet  in  the  oath  set  down  by  Kitchen,  47,  he  only  swears  to  pre- 
sent all  bloodshed,  outcries,  affrays,  and  rescouses  done  within  his  office. 

A  constable  is  not  only  empowcx-ed,  as  all  private  persons  are,  to  part 
an  affray  in  his  presence,  but  is  bound  at  his  peril  to  endeavour  it,  not 
only  by  doing  his  utmost  himself,  but  also  by  demanding  the  assistance 
of  others,  which  they  are  bound  to  give  him  under  pain  of  fine  and  im- 
prisonment. 

3  Inst.  158 ;  H.  P.  C.  135  ;  Lamb.  132 ;  Dalt.  c.  8. 

And  it  is  said,  that  if  he  sees  persons  actually  engaged  in  an  affray 
whether  the  violence  were  done  or  offered  to  another,  or  even  to  him- 
self, or  see  them  upon  the  very  point  of  entering  upon  an  affray ;  as, 
where  one  threatens  to  beat  another,  &c,  he  may  either  carry  the 
offender  before  a  justice  of  peace,  in  order  to  his  finding  sureties  for  the 
peace,  &c,  or  may  imprison  him  himself  a  reasonable  time  till  the  heat 
be  over,  and  afterwards  detain  him  till  he  give  such  surety  by  bond :  but 
he  seems  to  have  no  power  to  commit  the  offender  in  any  other  manner, 
or  for  any  other  purpose ;  for  he  cannot  commit  him  to  jail  till  he  shall 
be  punished ;  neither  ought  he  to  lay  hands  on  those  who  barely  con- 
tend with  words  without  any  threats  or  personal  hurt ;  but  all  he  can  do 
in  such  case  is  to  command  them,  under  pain  of  imprisonment,  not  to 
fight. 

Lamb.  132 ;  Dalt.  c.  1,  8 ;  Bro.  Surety,  23, 36  ;  Cro.  Eliz.  375  ;  9  E.  4,  26  a ;  Moor, 
284;  22  E.  4,  35  b;  10  E.  4,  18;  5  II.  7,  6  a;  Savil,  97  ;  Roll.  Rep.  238;  2  Bulst. 
329.  *It  is  more  advisable  for  the  constable  to  carry  the  offender  immediately  before 
a  justice  of  the  peace. 

If  an  affray  be  in  a  house,  the  constable  may  break  open  the  doors  to 
preserve  the  peace,  and  if  affrayers  fly  to  a  house,  and  he  freshly  follow, 
he  may  break  open  the  doors  to  take  them. 

Dalt.  c.  8,  67  ;  13  E.  4,  9  a;  7  E.  3,  12  b;  II.  P.  C.  02.  135. 

But  he  cannot  of  his  own  authority  compel  a  man  to  find  sureties, 
who  is  delivered  into  his  hands,  as  having  broken  the  peace  in  his  ab- 
sence, but  ought  to  carry  him  before  a  justice  of  the  peace  ;  neither  can 
he  arrest  a  man  for  an  affray  out  of  his  view,  without  a  warrant  from  a 
justice  of  the  peace,  unless  a  felony  were  done,  or  likely  to  be  done. 

Lamb.  L33;  Cro.  Eliz.  375;  Owen,  105. 

If  a  constable  see  a  person  expose  an  infant  in  the  street,  who. refuses 
to  take  it  away,  he  may  lawfully  apprehend  and  detain  such  person  till 
he  or  she  shall  consent  to  take  care  of  it. 

Moor.  284;  Owen,  98 ;  2  Hawk.  P.  C.  c.  12,  £  19.     And  so  may  a  private  person. 

||  Where  a  parish  clerk  having  refused  to  read  a  notice  tendered  to  him 
in  church,  and  the  party  delivering  it  read  it  himself  while  the  minister 
was  walking  to  the  communion  table,  and  no  part  of  the  service  was 
going  on,  and  thereupon  the  defendant,  a  constable,  took  him  from  church 
and  detained  him  for  an  hour  after  the  service  was  finished,  and  then  let 
him  go  on  promising  to  attend  before  a  magistrate ;  it  was  held,  that 
though  he  was  justified  in  removing  him,  yet  the  detention  after  the  ser- 
vice was  over  was  illegal,  as  there  was  no  malicious  disturbance  of  the 
smirch,  amounting  to  an  offence  against  the  statutes. 

Williams  v.  Glenister,  2  Barn.  &  C.  699. 

It  is  the  duty  of  a  constable  to  present  a  highway  within  his  district 
or  nonrepair. 
Rex  v.  Taunton,  3  Maule  &  S.  465 ;  but  not  since  the  7  &  8  G.  4,  c.  38. 

2G 
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"Where  a  party  is  arrested  by  a  constable  on  suspicion,  in  an  action 
brought  against  the  constable  it  is  a  question  for  the  jury,  whether  there 
was  reasonable  ground  for  the  suspicion  or  not;  and  where  the  defend- 
ant, a  constable,  arrested  the  plaintiff  on  suspicion  of  receiving  stolen 
goods,  on  the  mere  assertion  of  one  of  the  thieves,  the  jury  found  for  the 
plaintiff. 

Isaac  v.  Brand,  2  Stark.  Ca.  167. 

"Where  there  is  reasonable  ground  of  suspicion,  the  constable  is  justi- 
fied in  arresting,  though  it  turns  out  that  no  felony  has  in  fact  been  com- 
mitted. 

Beckwith  v.  Philby,  6  Barn.  &  C.  635.     See  tit.  Trespass,  (D),  nota. 

A  constable  taking  a  party  on  suspicion  of  felony  must  carry  him  be- 
fore a  justice  as  soon  as  he  reasonably  can,  and  cannot  justify  detaining 
him  three  days  till  witnesses  can  be  collected  and  brought  forward, 
against  him ;  nor  can  he  justify  handcuffing  him,  unless  necessary  to 
prevent  his  escape. 

Wright  v.  Court,  4  Barn.  &  C.  596.  As  to  the  powers  and  duties  of  the  constables 
of  the  night  in  London,  see  1  &  2  G.  4,  c.  118  ;  and  as  to  assisting  officers  of  excise, 
see  6  G.  4,  c.  80,  \  39,  and  assisting  officers  of  customs,  6  G.  4,  c.  108,  $  40 ;  and  as  to 
their  duties  in  levying  the  county  rate,  see  55  G.  3,  c.  51 ;  1  &  2  G.  4,  c.  85 ;  as  to 
their  duties,  in  serving  notices  of  sessions,  see  13  G.  3,  c.  78,  \  62  ;  5  Barn.  &  C.  243 ; 
6  Barn.  &  C.  Ill ;  4  Barn.  &  C.  702 ;  and  respecting  militia,  52  G.  3,  c.  38  ;  43  G.  3, 
c.  50,  I  5  ;  42  G.  3,  c.  90,  §25.  By  7  &  8  G.  4,  c.  38,  they  are  relieved  from  making 
various  presentments  of  offences.  See  1  &  2  G.  4,  c.  88,  as  to  assaulting  constables 
to  rescue  offenders  or  prevent  their  apprehension. 

To  trespass  and  false  imprisonment,  a  plea  by  A  and  B  that  a  horse 
of  A  having  been  taken  out  of  As  possession  and  found  in  the  plaintiff's 
stable,  and  A  having  ground  to  believe'  that  the  horse  was  stolen  by 
plaintiff,  gave  charge  of  plaintiff  to  B,  a  constable,  and  requested  him  to 
take  plaintiff  to  be  examined  before  a  justice,  whereupon  they  took 
plaintiff  to  a  police  office,  was  held  ill ;  for  it  clearly  was  bad  for  A,  and 
though  B  might  have  justified  as  constable  separately,  yet,  having  joined, 
the  plea  was  bad  for  him  also. 

Hedges  v.  Chapman,  2  Bing.  R.  523.  || 

(D)  Of  their  Power  and  Duty  in  executing  the  Warrants  of  Justices  of  the  Peace. 

As  the  constable  is  the  proper  officer  to  a  justice  of  peace  he  is  bound 
to  execute  his  warrants.  Hence  it  hath  been  (a)  resolved,  that  where  a 
statute  authorizes  a  justice  of  the  peace  to  convict  a  man  of  a  crime,  and 
to  levy  the  penalty  by  warrant  of  distress,  without  saying  to  whom  such 
warrant  shall  be  directed,  or  by  whom  it  shall  be  executed,  the  con- 
stable is  the  (b)  proper  officer  to  serve  such  warrant,  and  indictable  for 
disobeying  it. 

(a)  5  Mod.  130  ;  Salk.  175,  pi.  2.     {h)  Salk.  381 ;  2  Roll.  Rep.  78. 

Yet  inasmuch  as  the  office  of  constable  is  wholly  ministerial,  and  no 
way  judicial,  it  seems  that  he  may  appoint  a  deputy  (c)  to  execute  a 
warrant  directed  to  him,  when  by  reason  of  sickness,  absence  or  other- 
wise, he  cannot  do  it  himself:  but  without  some  such  special  cause  a 
constable  cannot  make  such  a  deputy. 

Lull.  Abr.  591;  Moor,  845  ;  Crompt.222;  3Bulst.  77;  Dalt,  c.  1,  S.  C. ;  Roll.  Rep. 
274;  Sid.  355  ;  Lev.  233  ;  March,  30;  2  Keb.  309,  321.     [3  Burr.  1259  ;  ('aid.  252; 

1  T.  Rep.  G82.     (c)  And  the  deputy  is  within  the  equity  of  st.  7  J.  1,  c.  5 :  Moor,  845 

2  T.  Rep.  395 ;  st.  29  Geo.  2,  c.  25,  \  2. 
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If  a  warrant  be  directed  generally  to  all  constables,  no  one  can  execute 
it  out  of  bis  own  precinct ;  but,  if  it  be  directed  to  a  particular  constable 
by  name,  be  may  execute  it  anywhere  within  tbe  jurisdiction  of  the 
justice. 

Salk.  176  ;  Ld.  Raym.  545  ;  1  H.  Bl.  15.  [By  29  G.  2,  c.  25,  the  Westminster  con- 
stables are  to  be  appointed  out  of  the  different  parishes  for  the  whole  city  and  liberty. 
In  London,  also,  by  ancient  custom,  the  constables,  though  appointed  in  particular 
wards,  of  which  there  are  twenty-six,  have  power  to  serve  warrants  and  execute  their 
office  throughout  the  city.] 

A  sworn  constable  in  executing  a  warrant  need  not  sbow  it  to  the 
party,  although  he  demand  a  sight  of  it ;  but  in  making  an  arrest  he 
ought  to  acquaint  him  with  the  substance  of  it. 

6  Co.  54 ;  9  Co.  69.    ft  Sed  quaere,  and  see  Hall  v.  Roche,  8  T.  R.  188.0 

[And  all  private  persons  to  whom  warrants  shall  be  directed,  and  even 
officers,  if  they  be  not  sworn  and  commonly  known,  and  even  these,  if 
they  act  out  of  their  own  precincts,  must  show  their  warrants  if  demanded. 
And  it  is  enacted  by  27  Geo.  2,  c.  20,  "  That  in  all  cases  where  any 
justice  of  the  peace  is  required  or  empowered  by  any  statute  to  issue  a 
warrant  of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum 
of  money  thereby  directed  to  be  paid — the  officer  executing  such  warrant, 
if  required,  shall  show  the  same  to  the  person  whose  goods  and  chattels 
are  distrained,  and  shall  suffer  a  copy  thereof  to  be  taken." 

2  Hawk.  P.  C.  c.  13,  |28.] 

An  unlawful  arrest  without  a  justice's  warrant,  cannot  be  made  good 
by  a  warrant  taken  out  afterwards. 

Dyer,  244  ;  Fitz.  Bar.  248. 

If  the  constable,  after  he  hath  arrested  the  party  by  force  of  a  warrant, 

suffer  him  to  go  at  large  on  his  promise  to  return  again,  he  (a)  cannot, 

by  force  of  the  same  warrant,  arrest  him  again. 

Crompt.  149  ;  2  Keb.  705  ;  Crompt.  L48;  2  Keb.  206  ;  Dalt.  c.  117  :  13  E.  4,  9  a. 
(a)  But  by  the  better  opinion,  if  the  party  voluntarily  returns  into  custody,  the  con- 
stable may  lawfully  detain  him,  and  bring  him  before  the  justice,  in  pursuance  of  the 
warrant.     2  Hawk.  P.  C.  c.  13,  \  9. 

A  constable  cannot  justify  an  arrest  by  force  of  a  warrant  from  a 
justice  of  the  peace,  which  expressly  appears  on  the  face  of  it  to  be  for 
an  offence  whereof  a  justice  of  peace  hath  no  jurisdiction ;  or  to  bring 
the  party  before  him  at  a  place  out  of  the  county  for  which  he  is  a  justice. 

14  II.  8,  16 ;  Crompt.  147,  148,  149 ;  2  Str.  1002. 

But  it  seems  that  he  ought  to  execute  a  general  warrant  to  bring  a 

person  before  a  justice   to   answer  such  matters  as  shall  be  objected 

against  him  on  the  part  of  the  king. 

Dalt.  c.  117  ;  2  Hawk.  P.  C.  c.  13,  \  10.  [A  general  warrant  to  apprehend  all  per- 
sons suspected,  without  naming,  or  particularly  describing  any  person  in  special,  is 
illegal  and  void  for  its  uncertainty;  for  it  is  the  duty  of  the  magistrate,  and  it  ought 
not  to  be  left  to  the  officer,  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to 
apprehend  all  persons,  guilty  of  a  crime  therein  specified,  is  no  legal  warrant:  for  the 
point,  upon  which  its  authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial; 
namely,  whether  the  person  apprehended  thereupon  be  really  guilty  or  not.  4  Bl. 
Conim.  291  :  3  Burr.  1742;  1  Bl.  Rep.  562;  11  St.  Tr.  307,  321 ;  Comm.  Jour.  22  & 
25  Apr.  1766.] 

Also  by  the  better  authorities  it  seems  holden  that  it  is  not  material 
whether  the  party  arrested  by  virtue  of  a  warrant  from  a  justice  of  peace 
were  guilty  or  innocent,  or  whether  the  felony,  &c,  were  actually  com- 
mitted or  not ;  for  it  would  be  a  great  discouragement  to  officers,  to 
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subject  them  to  actions  in  such  cases  for  doing  what  they  apprehend  to 
be  their  duty ;  and  the  liberty  of  the  subject  seems  sufficiently  secured 
by  subjecting  the  justice  to  an  action. 

But  for  this  vide  2  Hawk.  P.  C.  c.  13,  1 11 ;  Skin.  5C8.  [A  warrant  properly 
penned,  (even  though  the  magistrate  who  issues  it  should  exceed  his  jurisdiction,) 
will,  by  stat.  24  Geo.  2,  c.  44,  in  all  events  indemnify  the  officer  who  executes  the 
same  ministerially.  4  Bl.  Comm.  291.]  And  how  far  a  constable  may  execute  a 
general  warrant  to  make  a  general  search  for  felons  or  stolen  goods.  2  Hawk.  P.  C. 
82;  [and  11  St.  Tr.  321;  2  H.  H.  P.  C.  313,  321.]  /3  A  constable  fabricated  a 
charge  against  persons  of  colour,  and  procured  a  commitment  from  a  justice  of  the 
peace,  and,  knowing  them  to  be  free,  confined  them  in  prison  until  they  agreed 
to  executo  indentures,  binding  themselves  to  another  person,  who  took  them  from 
prison  to  the  justice.  On  an  action  against  the  constable,  it  was  held  he  could  not 
shelter  himself  under  the  justice's  warrant.  State  v.  Greenwood,  1  Rep.  Const. 
Ct.  420.0 

||  Where  a  magistrate  committed  a  person  instanter  for  an  offence 
under  the  game-laws,  who  had  goods  whereon  a  distress  might  have  been 
levied,  yet  the  warrant  was  a  sufficient  justification  to  the  constable,  it 
being  in  a  matter  within  the  jurisdiction  of  the  magistrate. 

Hill  v.  Bateman,  1  Str.  710. 

Where  a  constable  having  a  warrant  of  distress  for  a  church-rate  under 
the  53  G.  3,  c.  127,  broke  the  doors  of  the  plaintiff's  house  and  entered; 
though  he  clearly  exceeded  his  authority,  yet  it  was  held  no  action  could 
be  commenced  against  him  after  the  expiration  of  the  three  calendar 
months  limited  by  the  statute,  for  he  was  acting  "in  pursuance  of  the 
statute"  within  the  meaning  of  the  clause. 

Theobald  v.  Crichmore,  1  Barn.  &  A.  227. 

A  constable  authorized  by  warrant  to  seize  the  goods  of  A,  and  seiz- 
ing the  goods  of  B  by  mistake,  is  within  the  protection  of  24  G.  2,  c. 
44,  §  8,  and  must  be  sued  within  six  calendar  months. 

Parton  v.  Williams,  3  Barn.  &  A.  330. 

And  so  also  if  the  constable  having  a  warrant  to  seize  stolen  black 
cloth,  and  finding  none,  seizes  cloth  of  another  colour  and  takes  it  before 
a  magistrate. 

Smith  v.  Wiltshire,  2  Bro.  &  B.  G19 ;  5  Moo.  322,  S.  C;  and  see  Price  v.  Messen- 
ger, 2  Bos.  &  Pull.  158. 

And  so  also  a  constable  detaining  a  person  whom  he  has  taken  into 
custody  in  execution  of  his  office. 

Macloughan  v.  Clayton,  Holt,  Ca.  478 ;  and  see  Bell  v.  Oakley,  2  Maule  &  S. 
259. 

A  constable  is  not  necessarily  a  trespasser  if  he  seizes  goods  other 
than  those  mentioned  in  the  warrant ;  but,  unless  such  goods  are  likely 
to  be  useful  in  substantiating  the  stealing  of  the  goods  mentioned  in  the 
warrant,  the  seizure  is  a  trespass. 

Crozier  v.  Cundy,  0  Barn.  &  C.  232.     See  Kay  v.  Grover,  7  Bing.  312. 

If  a  warrant  was  directed  to  the  constables  of  W.,  (their  names  not 
being  inserted,)  the  constables  of  W  could  not  execute  it  out  of  the  dis- 
trict of  W :  but  now  by  5  G.  4,  c.  18,  §  6,  they  may  execute  it  at  any 
place  within  the  jurisdiction  of  the  justice  granting  or  endorsing  it  as 
if  their  names  had  been  mentioned. 

Rex  v.  Weir,  1  Barn.  &  C.  288- 

Where  a  constable  is  acting  as  a  mere  assistant,  as  in  case  where  a 
warrant  is  directed  to  overseers,  and  they  employ  the  constable  to  assist 
them,  if  after  a  demand  of  the  warrant  he  inform  the  plaintiff  of  the 
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character  in  which  he  acted,  and  refer  him  to  the  overseers,  an  action 
cannot  be  maintained  against  the  constable,  for  the  party  should  apply 
to  the  overseers. 

Clarke  v.  Davey,  4  Moo.  R.  465. || 

[If  a  constable  be  sued  for  any  thing  done  in  the  execution  of  his  office, 
he  and  all  who  assist  him  may  plead  the  general  issue,  not  guilty,  and 
give  the  special  matter  in  evidence ;  and  on  a  verdict  for  the  defendant, 
or  on  the  plaintiff's  becoming  nonsuit  or  discontinuing,  he  shall  have 
double  costs.  And  the  action  can  be  laid  only  in  the  proper  county ; 
for  if,  upon  not  guilty  pleaded,  it  appears  that  the  fact  was  done  in 
another  county,  the  jury  shall  find  the  defendant  not  guilty. 

St.  7  Jac.  1,  c.  5 ;  st.  21  Jac.  1,  c.  12.] 

||By  st.  24  Geo.  2,  c.  44,  §  6,  "No  action  shall  be  brought  against  any 
constable,  headborough,  or  other  officer,  or  against  any  person  or  persons 
acting  by  his  order  or  in  his  aid,  for  any  thing  done  in  obedience  to  any  war- 
rant under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand  hath 
been  made  or  left  at  the  usual  place  of  his  abode  by  the  party  or  parties 
intending  to  bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent 
in  writing,  signed  by  the  party  demanding  the  same,  of  the  perusal  and 
copy  of  such  warrant,  and  the  same  hath  been  refused  or  neglected  for 
the  space  of  six  days  after  such  demand  ;  and  in  case  after  such  demand 
and  compliance  therewith,  by  showing  the  said  warrant  to  and  per- 
mitting a  copy  to  be  taken  thereof  by  the  party  demanding  the  same, 
any  action  shall  be  brought  against  such  constable,  headborough,  or 
other  officer,  or  against  such  person  or  persons  acting  in  his  aid  for  any 
such  cause  as  aforesaid,  without  making  the  justice  or  justices,  who 
signed  or  sealed  the  said  warrant,  defendant  or  defendants,  that  on  pro- 
ducing or  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall 
give  their  verdict  for  the  defendant  or  defendants,  notwithstanding  any 
defect  of  jurisdiction  in  any  such  justice  or  justices  ;  and  if  such  action 
be  brought  jointly  against  such  justice  or  justice.-,  and  also  against  such 
constable,  headborough,  or  other  officer,  or  person  or  persons  acting  in 
his  or  their  aid  as  aforesaid,  then  on  proof  of  such  warrant,  the  jury  shall 
find  for  such  constable,  headborough  or  other  officer,  and  for  such  person 
and  persons  so  acting  as  aforesaid,  notwithstanding  such  defect  of  juris- 
diction as  aforesaid,"  &c. 

/3  Under  this  section  of  the  act,  it  has  been  decided  that  a  plaintiff  is  not  bound  to 
demand  a  copy  of  the  warrant  before  commencing  his  action,  in  case  where  a  consta- 
ble, or  other  officer  mentioned  in  the  act,  has  not  acted  strictly  in  obedience  to  the 
warrant;  nor  in  any  case  where  the  justice  who  issued  the  same  could  not  be  sued. 
Sturch  v.  Clarke,  4  B.  &  Adol.  113  ;  Kay  v.  Grover,  7  Bing.  312.tf 

By  §  8,  "  No  action  shall  be  brought  against  any  justice  of  the  peace 
for  any  thing  done  in  the  execution  of  his  office,  or  against  any  con- 
stable, headborough,  or  other  officer,  or  person  acting  as  aforesaid,  unless 
commenced  within  six  calendar  months  after  the  act  committed." 

If  there  be  a  warrant  to  an  officer  to  seize  stolen  goods,  and  he  seize 
goods  which  turn  out  not  to  have  been  stolen,  he  is  entitled,  if  he  acted 
bond  Jid>'.  to  avail  himself  of  the  protection  of  this  act. 

Price  v.  Messenger,  2  Bos.  &  Pul.  158. 

If  the  officer  comply  with  the  plaintiff's  demand  of  a  perusal  and  copy 
of  the  warrant  before  the  action  brought,  though  not  within  six  days 
after  the  demand,  it  is  sufficient. 

Jones  v.  Vaughan,  5  East,  445.11 
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[Where  the  officer  is  not  acting  in  the  execution  of  his  office,  or  not 
pursuing  the  directions  of  his  warrant,  the  act  affords  him  no  protection. 

Anon.  I  Str.  446;  Money  v.  Leach,  3  Burr.  1742;  Sty.  393;  Milton  v.  Green,  5 
East,  233.]  {See  5  East,  115,  Wallace  v.  Smith;  1  Cain.  257,  Herrick  v.  Manley. 
If  the  constable  comply  with  the  demand  of  a  perusal  and  copy  of  the  warrant  before 
an  action  is  brought,  though  not  within  the  six  days,  he  is  protected  by  the  statute. 

5  East.  445,  Jones  v.  Vaughan.    An  action  of  replevin  is  an  action  within  the  statute. 

6  East,  283,  Fletcher  v.  Wilkins ;  2  Bl.  Rep.  1330,  Milward  v.  Caffin.  Contr.  Willes, 
668,  Pearson  v.  Koherts  ;  and  see  7  Term,  274,  Harper  v.  Carr.  If  the  constable 
seize  goods  in  obedience  to  a  warrant,  he  is  protected  whether  that  warrant  be  legal 
or  not.  So  he  is,  if  it  directs  the  seizure  of  stolen  <joods,  and  the  goods  seized  turn 
out  not  to  be  stolen.     2  Bos.  .&  Pul.  158,  Price  v.  Messenger. } 

||  If  the  plaintiff's  attorney,  previously  to  bringing  an  action  against 
the  officer  for  a  distress  under  a  magistrate's  warrant,  make  out  two 
papers  precisely  similar,  purporting  to  be  demands  of  a  copy  of  the  war- 
rant pursuant  to  this  act,  and  sign  both  for  his  client,  and  then  deliver 
one  to  the  defendant,  the  other  will  be  sufficient  evidence  at  the  trial ; 
for  it  is  to  be  considered,  not  as  a  copy,  but  as  a  duplicate  original. 
Jory  v.  Orchart,  2  Bos.  &  Pul.  29.     This  was  determined,  Rooke,  J.,  dissent. || 

(E)  Of  their  Expenses. 

By  the  18  G.  3,  c.  19,  §  4,  reciting  that  constables,  &c,  are  or  may  be 
at  great  charge  in  doing  the  business  of  their  parish,  township,  &c. ;  it  is 
enacted  that  every  constable,  headborough,  &c,  shall,  every  three 
months,  and  within  fourteen  days  after  he  shall  go  out  of  office,  deliver 
to  the  overseers  of  the  poor  a  just  account  in  writing,  fairly  entered  in  a 
book  to  be  kept,  &c,  of  all  sums  expended  on  account  of  the  parish, 
township,  &c,  in  all  cases  not  theretofore  provided  for ;  and  also  of  all 
sums  received  on  account  of  the  said  parish,  &c. ;  and  the  said  overseers 
shall  lay  the  same  before  the  inhabitants  of  the  parish,  &c. ;  and  in  case 
the  accounts  be  approved  of  by  the  majority  of  the  inhabitants,  the  over- 
seers of  the  poor  are  authorized  to  pay  out  of  the  poor  rates  the  sums 
due  on  such  accounts,  but  in  case  they  shall  be  disallowed,  then  the 
overseer  shall  deliver  back  to  the  constable,  &c,  such  book  of  accounts ; 
and  it  shall  be  lawful  for  the  constable,  &c,  to  produce  the  book  before 
any  justice  of  the  peace  for  the  county,  riding,  &c,  where  such  parish, 
&c,  is  situate,  giving  notice  thereof  to  the  overseers,  which  justice  shall 
settle  the  sum  due  on  such  accounts,  and  enter  the  same  and  sign  his 
name  thereto  ;  and  the  said  overseers  are  required  to  pay  such  sum  out 
of  the  poor  rate. 

Expenses  incurred  by  a  constable  in  prosecuting  a  man  whom  he 
arrested  for  a  misdemeanor  in  a  place  of  worship,  are  not  moneys 
expended  by  him  in  doing  the  business  of  his  township  within  this  act, 
and  cannot  therefore  be  allowed  in  his  accounts,  since  the  township  was 
under  no  obligation  to  prosecute  the  misdemeanor. 

Rex  v.  Seville,  5  Barn.  &  A.  180. 

Nor  are  a  constable's  expenses  ineurred  in  prosecuting  for  an  assault 
committed  on  him  in  execution  of  his  duty  within  the  act. 

Rex  v.  Bird,  2  Barn.  &  A.  532. 

By  the  41  G.  3,  c.  78,  §  1,  two  justices  of  the  peace,  when  any  person 
has  been  appointed  special  constable  to  execute  any  warrants  for  felony, 
may  order  such  allowances  to  be  made  to  him  for  his  expenses  as  shall 
seem  necessary,  which  orders  shall  be  submitted  on  oath  of  the  special 
constable  to  the  quarter  sessions,  which  shall  allow  or  disallow  the  same, 
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and  order  the  treasurer  of  the  county  to  pay  what  sum  they  think 
-necessary,  which  shall  be  paid  end  allowed  in  his  accounts;  and  by  §  2, 
any  two  justices  may  order  reasonable  allowances  to  be  made  to  any 
high  constable  for  extraordinary  expenses  incurred  in  his  duty  in  case 
of  tumult,  riot,  or  felony  which  shall  be  submitted  to  the  quarter  ses- 
sions, &c,  as  above. 
SeelG.  4,c.  37,  §3,  4.[| 


COPARCENERS. 


|3The  technical  distinction  between  estates  in  coparcenary  and  estates 
in  common  may  be  considered  as  extinguished  in  the  United  States. 
4  Kent,  Com.  363 ;  1  Lom.  Dig.  488,  tit.  16 ;  1  Hill.  Ab.  Index,  h.  t.jf 

In  Coparcenary  these  Things  are  to  be  considered : 

(A)  The  Nature  and  Reason  of  such  Inheritance. 

(B)  The  Nature  of  such  Estate,  in  respect  of  Actions  by  or  against  Parceners. 

(C)  Of  a  Partition,  when  the  Things  are  dividable  or  entire,  and  the  Manner  thereof. 

(D)  Of  Partition  by  the  Writ  de  Partitionejaciendd. 

(E)  Of  Hotchpot,  and  the  Nature  and  Incidents  of  this  Kind  of  Partition. 

(F)  Of  the  Nature  and  Incidents  of  the  Estate  after  Partition  made. 


(A)  The  Nature  and  Reason  of  such  Inheritance. 

If  one  seised  of  an  estate  of  inheritance  die,  leaving  only  daughters, 
sisters,  aunts,  or  other  females  of  kin  in  equal  degree,  and  the  estate 
descend  to  any  of  these,  they  are  said  to  hold  in  coparcenary,  and  to 
make  but  one  heir  to  their  ancestor. 

Brackn,  lib.  2,  c.  30;  Lit.  §241.  [Parceners  are  so  called,  because  partition  lies 
between  them.  Lit.  \  241.  And  none  are  called  parceners  by  the  common  law  but 
females"  or  the  heirs  of  females.  lb.  \  254.  By  custom,  indeed,  brothers  may  be  par- 
ceners, as  by  the  custom  of  gavelkind  in  Kent.  lb.  \  265.  But,  in  either  case,  this 
manner  of  holding  ariseth  only  by  operation  of  law,  namely,  by  descent :  for,  if  sisters 
purchase  lands,  they  are  joint-tenants,  and  not  parceners.    lb.  §254.] 

In  this  inheritance  sometimes  the  descent  is  in  capita ;  as  where  a 
man  hath  issue  two  daughters,  and  dies,  the  descent  is  in  capita;  there- 
fore each  shall  inherit  alike:  and  sometimes  the  descent  is  in  stirpes; 
as  if  a  man  hath  issue  two  daughters,  and  dies,  and  the  eldest  daughter 
hath  issue  three  daughters,  and  the  youngest  one  daughter ;  all  these 
four  shall  inherit,  but  the  daughter  of  the  youngest  shall  have  as  much 
as  the  three  daughters  of  the  eldest. 

Co.  Lit.  104  li.  This  came  over  to  us  from  the  civil  law,  and  they  took  the  descent 
in  stirpes,  for  this  reason,  that  the  child  was  entitled  to  his  portion  by  the  law  of  nature 
during  the  father's  life,  though  he  was  not  to  possess  it,  or  be  a  complete  heir  accord- 
ing to  the  civil  law  of  the  country,  till  after  his  death  ;  and  that  founded  the  fiction, 
that  the  children  should  stand  in  the  place  that  he  possessed. 

If  a  man  hath  issue  two  daughters,  and  the  eldest  hath  issue  several 
sons  and  daughters,  and  the  youngest  hath  issue  several  daughters,  the 


356  COPARCENERS. 

(B)  The  Nature  of  such  Estate  in  respect  of  Actions  by  or  against  Parceners. 

eldest  son  of  the  eldest  daughter  shall  only  inherit  his  ancestor ;  but  all 
the  daughters  of  the  youngest  shall  hold  their  mother's  moiety  in  copar- 
cenary with  him. 
Co.  Lit.  164  b. 

If  a  man  seised  of  lands  in  fee  hath  issue  two  daughters,  and  one  of 
them  is  attainted  of  felony,  and  the  father  dies,  both  daughters  being 
alive,  one  moiety  shall  descend  to  the  innocent  daughter,  and  the  other 
moiety  shall  escheat :  but,  if  a  man  make  a  lease  for  life,  remainder  to 
the  right  lairs  of  A,  being  dead,  who  hath  issue  two  daughters,  where- 
of one  is  attainted  of  felony,  it  seems  the  remainder  is  not  good  for  a 
moiety,  but  void  for  the  whole. 

I  !o.  Lit.  163.  For  in  the  first  case  the  lord  by  escheat  must  make  a  title  to  divest 
the  estate  which  was  once  lawfully  vested  in  the  ancestor,  which  he  cannot  do,  because 
there  is  no  defect  in  this  case,  since  the  ancestor  may  be  legally  represented,  and  the 
innocent  daughter  may  legally  represent ;  and  therefore  there  can  be  no  title  in  the 
lord  to  evict  that  moiety,  though  he  has  title  to  the  moiety  of  the  offending  daughter, 
who  after  her  crime  can  represent  no  man:  but  in  the  second  case,  the  sisters  are  to 
make  title  to  the  remainder;  which  they  cannot  do,  because,  to  make  title  to  the  remain- 
der, they  must  bring  themselves  within  the  words  of  the  donation  ;  and  the  innocent 
daughter  cannot  take  upon  her  the  character  of  an  heir  alone,  since  they  both  make 
but  one  heir  to  the  ancestor;  and  both  cannot  join,  because  one  is  attainted  and 
incapable  of  that  character. 

||  Where  J  S  devised  estates  to  trustees,  their  heirs,  &c,  upon  trust  to 
sell  and  pay  debts,  &c,  and  then  to  apply  the  rents,  &c,  to  A  for  life, 
and  after  his  decease  to  the  heir  or  heirs  at  law  of  B  and  the  heirs, 
executors,  &c,  of  such  heir  or  heirs,  to  whom  the  trustees  were  directed 
to  convey  and  assign  accordingly ;  it  was  held  that  the  coheiresses  of  B, 
who  were  also  the  coheiresses  of  the  devisor,  took  not  as  coparceners 
by  descent,  but  as  joint-tenants  by  purchase,  and  therefore  subject  to 
right  of  survivorship. 

Swaine  v.  Burton,  15  Yes.  365. || 

(B)  The  Nature  of  such  Estate  in  respect  of  Actions  by  or  against  Parceners. 

Parceners,  in  respect  of  their  ancestor,  make  but  one  heir,  and  there- 
fore, to  recover  the  possession  of  their  common  ancestor,  they  must  join 
in  the  prcecijje :  so,  when  they  come  into  possession  before  partition,  they 
are  seised  of  an  undivided  possession,  though  having  a  right  to  a  writ 
de  partitione  faciendd,  they  have  a  right  to  sever  and  divide  the  posses- 
sion that  before  was  joint  in  them. 

Co.  Lit.  1G4. 

In  replevin,  the  plaintiff  declared  for  taking  bricks,  &c,  and  the 
defendant  made  conusance  as  bailiff  to  one  John  Bennet  and  Grace  his 
wife,  setting  forth,  that  one  Simon  Bennet  was  seised  in  fee  of  the 
lands,  &c,  and  made  a  lease  thereof  for  forty  years,  rendering  rent,  and 
died,  and  the  lands  descended  to  his  daughters  aud  coheiresses,  one 
whereof  married  the  said  John  Bennet,  and  the  other  was  the  Countess 
of  Salisbury,  and  so  made  conusance  for  a  moiety  of  the  rent:  and  upon 
demurrer  judgment  was  given  for  the  plaintiff;  because  one  coparcener! 
cannot  make  avowry  for  a  moiety  of  the  rent  before  partition,  though 
they  have  several  inheritances. 

5  Mod.  141 ;  Ld.  Rayin.  64,  pi.  1 ;  Skin.  596,  Mich.  7  W.  3,  between  Stedman  and 
Page ;  Carth.  364,  S.  C.  adjudged  ;  whei-e.it  is  said  per  Cur.  that  when  one  sister 
distrains,  she  ought  to  avow  in  her  own  right,  and  also  as  hailiff  to  her  other  sister, 
for  the  entire  rent.  Salk.  390,  S.  P.  adjudged  between  Stedman  and  Bates,  where  it 
is  stated,  that  the  defendant  made  conusance  as  bailiff  to  the  Countess  of  Salisbury. 
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If  coheirs  are  disseised  before  partition,  their  possessory  action  must 
be  joint,  for  their  remedy  must  follow  the  nature  of  their  possession, 
and  that  being  joint,  the  action  must  be  joint  too ;  but,  if  they  had  made 
partition  before  the  disseisin,  then  their  possessions  would  have  been 
several,  and  then  they  could  not  have  recovered  by  a  joint  prcecipe,  or 
on  a  joint  demise  in  an  ejectment. 

Co.  Lit.  164  a  ;  2  Keb.  700  ;  Bro.  tit.  Several  Prec.  (1.)  {On«  coparcener  may  bring 
an  ejectment  on  her  separate  demise,  and  recover  her  own  share.  G  East,  173,  Doe 
v.  Pearson;  1  Johns.  Ca.  231,  Jackson  v.  Sample.} 

But  there  is  a  difference  between  an  action  possessory  and  an  action 
droiturel ;  for  though  the  possessory  action  be  joint,  because  it  follows 
the  nature  of  the  possession,  which  was  joint,  yet  the  droiturel  action 
must  be  several,  where  t\\a  right  descending  was  several;  as,  if  two 
coparceners  be  disseised,  and  each  die,  having  issue,  each  of  their  issue 
.  must  have  several  preecipes,  because  in  their  droiturel  action  each  of 
them  counts  on  the  several  right  descending  from  their  several  ancestor, 
and  not  from  the  joint  possession  their  ancestor  enjoyed. 

Co.  Lit.  164  a  ;  Bro.  tit.  Several  Prec.  (1,)  Joinder  in  Action,  43.    But,  where  a  joint 

right  descends  from  one  common  ancestor ;  as,  where  a  man  is  disseised  and  leaves 

daughters,  there  they  must  both  join  in  an  action,  and  so  must  their  issue,  if  they 

die  before  recovery  of  their  right,  because  their  remedy  must  follow  their  right.    Co. 

Lit.  164  a. 

Two  parceners  in  tail  alien  and  die,  leaving  issue ;  the  issue  of  each 
shall  have  a  several  remedy,  and  when  one  of  them  recovers,  the  other 
cannot  enter  with  him,  because  the  alienation  of  their  several  ancestors 
amounted  to  a  partition  ;  for  by  such  alienation  each  conveyed  distinctly 
and  separately  that  moiety  which  belonged  to  her,  and  so  broke  and 
divided  the  estate. 

Bro.  tit  Copar.  (2.) 

Though  parceners  before  partition  have  one  entire  freehold  in  respect 
of  any  stranger's  prcecipe,  yet  to  many  purposes  among  themselves  they 
have  in  judgment  of  law  several  freeholds ;  for  each  parcener,  where 
there  are  two  of  them,  has  really  but  a  title  to  a  moiety  of  the  land, 
and  is  not,  as  in  case  of  joint-tenancy,  seised  per  my  et  per  tout :  the 
same  law  holds  where  there  are  more  parceners,  for  in  such  case  each 
has  but  a  title,  in  judgment  of  law,  to  her  proportion  ;  therefore  parce- 
ners may  enfeoff  each   other  of  their  share,  as  well  as  convey  it  to 

strangers. 

Co.  Lit.  164. 

The  parol  shall  demur  during  the  minority  of  one  of  the  daughters, 
because  both  of  them  must  be  in  court  to  demand,  as  one  heir  to  their 
ancestor,  and  the  infant  cannot  appoint  an  attorney  to  continue  the  suit 

in  court  for  her. 

Co.  Lit.  bit. 

If  one  coparcener  enters  upon  the  discontinuee  of  her  father,  and  is 
afterwards  disseised  by  him,  and  thereupon  brings  an  assize,  and  re- 
covers by  false  verdict,  the  other  coparcener  may  enter  and  hold  in 
coparcenary  with  her;  for  though  the  action  was  not  well  laid,  yet  she 
recovered  as  heir  to  the  common  ancestor,  and,  consequently,  under  that 
title,  which  is  common  to  both  the  parceners,  since  they  both  make  but 
one  heir  to  the  common  ancestor. 

2  Roll.  Abr.  254.  {The  entry  of  one  parcener  generally  on  a  condition  broken  will 
vest  the  seisin  in  all  as  the  entry  of  all.    b  East,  173,  Doe  v.  Pearson.    So  if  A  dies 
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1  of  land,  leaving  two  infant  daughters  by  different  mothers,  an  entry  generally 
he  mother  of  the  youngest,  as  her  guardian  in  socage,  constitutes  a  sufficient  seisin 
in  the  eldest  to  carry  thi>  descent  of  her  moiety  on  her  death  to  her  heirs.  7  Term, 
386,  Doe  v.  Keen.} 

So,  if"  two  parceners  bring  :i  formedon,  and  one  of  them  is  summoned 
and  severed,  and  the  other  recovers  a  moiety,  and  enters  by  execution, 
the  severed  parcener  shall  enter  with  the  other,  and  enjoy  the  land  in 
parcenary;  for  the  severance  is  only  an  order  of  the  court  for  disuniting 
joint  interests,  when  one  <•{'  the  parties  is  negligent  in  prosecuting  or 
defending,  and  not  a  disherison  :  therefore  the  several  parcener  may 
well  enter  into  the  land  which  the  other  recovers  as  heir  to  the  common 
ancestor,  since  both  make  but  one  heir  to  him:  otherwise,  if  the  person 
summoned  and  severed  releases  or  aliens  her  part,  for  then  she  has 
departed  with  all  her  title  to  the  inheritance,  and,  consequently,  can 
never  pretend  to  any  share  in  an  interest  which  she  has  thus  conveyed 
away  to  another. 

B    .  tit.  Copar.  (2.) 

Parceners  shall  join  in  assize  of  mortdancester,  though  in  different 
degrees.     St.  doc.  G  Ed.  1,  c.  6. 

(C)  Of  Partition,  ^vhen  the  Things  are  dividable  or  entire,  and  the  Manner  thereof. 

A  VILLEIN  is  an  inheritance  individable  in  its  own  nature;  yet,  if  he 
descend  to  coparceners,  the  profit  of  him  may  be  divided ;  as  one  of 
them  may  have  the  service  of  him  one  day,  one  week,  or  the  like,  and 
the  other  another  day,  week,  &c. 

Co.  Lit.  164  b. 

So,  an  advowson   is  in  itself  entire; 'yet  in  effect  the  same  maybe 

divided  between   parceners,  for  they  may  agree  to  present  by  turns; 

however,  this  was   holden   only  a  partition  of  the  presentation,  (a)  for 

the  advowson  continued  in  the  right  of  coparcenary,  and  they  must  all 

have  joined  after  such  partition  in  a  writ  of  right  of  advowson ;  but 

since  the  statute  7  Ann.  c.  18,  their  joining  does  not  seem  necessary; 

||  for  by  that  statute  it  is  enacted,  that  "  if  coparceners,  or  joint-tenants, 

or  tenants   in   common,  be  seised  of  any  estate   of  inheritance  in   the 

advowson  of  any  church   or  vicarage,  or  other  ecclesiastical  promotion, 

and  a  partition  is  or  shall  be  made  between  them  to  present  by  turns, 

that  thereupon  every  one  shall   be  taken  and  adjudged  to  be  seised  of 

his  or  her  separate  part  of  the  advowson  to  present  in  his  or  her  turn; 

as,  if  there  be  two,  and  they  make  such  partition,  each  shall  be  said  to  be 

d,  the  one  of  the  one  moiety  to  present  in  the  first  turn,  the  other 

of  the  other  moiety  to  present  in  the  second  turn  ;   in  like  manner,  if 

there  be  three,  four,  or  more,  every  one  shall  be  said  to  be  seised  of  his 

or  her  part,  and  to  pr<  3ent  in  his  or  her  turn." 

Lit.  164  1) :  ii  Roll.  Abr.  255.  If  a  partition  be  made  of  a  manor  to  which  an 
advowson  belongs,  without  mention  made  of  the  advowson,  it  shall  remain  in  common 
among  them.    F.  N.  Jb  62.11    la)  [But  see  Bishop  of  Salisbury  v.  Phillips,  Carth.  505, 

and  1  Sulk.  43.] 

A  rent-charge  is  partible  among  coheirs,  and  by  the  act  of  law  the 
tenant  is  subject  to  their  several  distresses,  which  is  no  injury  to  him  if 
he  punctually  discharge  his  duty,  since  he  is  not  thereby  burdened  with 
an  increase  of  rent. 

Co.  Lit.  104. 

Reasonable   estovers,  as  house-bote,  hay-bote,  &c,  appendant  to  a 
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freehold ;  corody  uncertain,  granted  to  a  man  and  his  heirs ;  a  piscary 
uncertain ;  or  common  sans  number,  cannot  be  divided  between  coheirs, 
because  a  partition  of  them  would  enlarge  the  original  grant  beyond 
the  intention  of  the  grantor,  and  likewise  prove  a  greater  charge  than 
was  originally  intended  to  the  tenant  of  the  soil ;  but  the  manner  of 
enjoying  them  among  coheirs,  is  commonly  settled  in  the  following  me- 
thod. If  any  other  inheritance  descends  to  them  besides,  then  the 
eldest  only  shall  take  them,  and  the  rest  shall  have  a  contribution  or 
allowance  in  value  out  of  the  other  inheritance  which  descended  to 
them ;  but,  if  no  other  inheritance  descended  to  them,  then  one  shall 
take  the  estovers,  piscary,  &c,  for  a  fixed  time,  as  a  month,  a  year,  &c, 
and  the  other  for  the  like  time  after,  which  will  effectually  secure  the 
owner  of  the  soil  from  any  prejudice  ;  or  in  case  of  the  piscary  one  may 
have  the  first  fish,  the  other  the  second,  &c. ;  or  one  of  them  may  have 
the  first  draught,  and  the  other  the  second,  &c. 

Co.  Lit.  1G5  a. 

So,  in  case  of  a  park  or  mill  which  cannot  be  divided,  the  one  to  have 
the  first  beast,  the  other  the  second,  &c. ;  and  in  case  of  the  mill,  the  one 
to  have  it  for  a  time  certain,  and  then  the  other  for  the  like  time ;  or  the 
one  to  have  the  first  toll-dish,  and  the  other  the  second,  &c. 

2  Roll.  Abr.  255 ;  Co.  Lit.  165  a. 

If  there  are  three  coparceners  of  a  manor  who  make  partition,  each 
shall  have  a  manor  and  court-baron  within  her  pur-party. 

But  this  must  be  understood  of  a  partition  before  the  statute  of  quia  empiores ;  for 
though  that  statute  allows  of  the  creation  of  a  rent  to  make  partitions  equal,  yet  it 
will  never  allow  the  erection  of  new  manors  by  partition  made  of  an  old  manor,  since 
such  partitions,  as  appears,  may  be  equal  without  such  new  creations.  Dav.  Gl ;  2 
Roll.  Abr.  257  ;  6  Co.  69. 

If  an  earl  hath  his  dignity  to  him  and  his  heirs,  and  dies  leaving  only 
a  daughter,  the  dignity  shall  descend  to  the  daughter ;  for  it  is  agreeable 
to  the  original  intention  of  the  grant,  that  it  should  devolve  on  such  sin- 
gle  person ;  but,  if  there  had  been  several  daughters,  though  the  posses- 
sion of  the  earldom,  like  other  lands,  be  divided  among  them,  yet  the 
dignity  itself  shall  return  to  the  crown,  who  may  confer  it  on  which 
daughter  it  pleases;  but  no  partition  can  be  made  of  it  between  the 
daughters,  because  it  is  not  partible  in  its  own  nature ;  for  that  would 
be  to  make  several  honours  out  of  one,  contrary  to  the  grant ;  and  the 
eldest  alone  cannot  have  it,  because  all  make  but  one  heir ;  therefore,  to 
prevent  disputes,  it  returns  to  the  crown  from  whence  it  proceeded. 

Co.  Lit.  165  a;  2  Roll.  Abr.  254,  contr. 

But  there  is  a  difference  between  a  dignity  or  name  of  nobility,  and 
an  office  of  honour ;  for  if  a  man  holds  a  manor  of  the  king  to  be  high 
constable  of  England,  and  dies,  having  issue  two  daughters,  this  office 
shall  not  return  to  the  crown ;  for  if  it  should  return  to  the  crown,  the 
manor  must  go  with  it,  which  would  destroy  the  grant  itself;  therefore, 
if  the  eldest  daughter  marries,  her  husband  shall  exercise  the  office  alone, 
and  before  her  marriage  it  shall  be  exercised  by  some  sufficient  deputy. 

Co.  Lit.  165.  [But  this  doctrine  is  overruled  by  a  late  authority.  For  upon  the  death 
of  the  Duke  of  Aucaster  and  Kesteven,  July  8,  1779,  seised  in  fee  of  the  office  of  great 
chamberlain  of  England,  leaving  two  sisters  his  coheiresses,  the  judges  gave  it  as  their 
opinion  in  the  Eouse  of  Lords,  that  the  office  belongs  to  both  sisters;  that  the  husband  of 
the  eldest  is  not  of  right  entitled  to  execute  it ;  and  that  both  sisters  may  execute  it  by  deputy 
to  be  appointed  by  them;  such  deputy  not  being  if  a  degree  inferior  to  that  of  a  knight,  and 
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>f  by  the  king.     See  Journ.  Dom.  Proe.  25th  May,  1781,  the  printed 
.-  =       the  Beveral  claimants,  and  the  Pari.  Regist.  for  1780-1,  \.  I.  258  to  297.] 

I  !  castle,  used  for  defence  of  the  realm,  descend  to  two  or  more  co- 
heirs,  this  shall  nol  be  divided,  because  thai  would  expose  it  to  the  cir- 
cumvention of  enemies,  when  the  garrison  was  under  distinct  interests 
and  powers  ;  but  a  castle  designed  only  for  private  use  may  be  divided, 
because  none  of  these  inconveniences  will  follow. 

I  ,  Lit.  165  a  :  2  Roll.  Abr.  25  1.  A  corody  certain  may  be  divided.  Co.  Lit.  1(>4  b. 
A  ■  sion  may  be  divided,  viz.,  that  one  shall  have  the  reversion  of  so  many  acres, 
and  th«'  other  the  reversion  of  other  acres.  V.  X.  P>.  62.  3  A  parol  partition  between 
tenants  in  common,  carried  into  effect  by  each  taking  possession  of  his  respective  share, 
■u  hen  the  only  object  is  to  ascertain  the  separate  possession  of  each,  is  binding  on  the 
Jackson,  ex  dem.  Duncan,  \.  Harder,  4  Johns. 202.  Sec  Higgs  v.Stimmel, 
3  Penn.  R.  L15  ;  Gratz  \.  Gratz,  4  Rawle,  411.  A  partition  made  1a  commissioners 
appointed  extrajudicially  by  the  parties,  will  not  prejudice  third  persons.  Brandt,  ex 
dem.  Walton,  \.  Ogden,  3  Caines,  6.0 

A  seised  of  the  manor  of  D  in  fee,  by  indenture  enrolled  bargains,  &c, 
tli>.'  .-ame  to  1>  in  fee,  provided  always,  and  the  said  B  does  covenant, 
&C,  to  and  with  the  said  A,  his  heirs  and  assigns,  that  he  the  said  A,  his 
heirs  and  assigns,  may  dig  for  ore  in  the  lands,  (which  were  great  wastes,) 
parcel  of  the  said  manor,  and  dig  turf  also  for  the  making  of  alum  ;  and 
three  points  were  resolved.  1st,  That  this  did  amount  to  a  grant  of  an 
interest  and  inheritance  to  A  to  dig,  &c.  2dly,  That  notwithstanding 
this  grant,  which  is  like  common  sans  number,  B  and  his  heirs  may  dig 
also,  for  the  grant  is  not  framed  so  as  to  exclude  him.  3dly,  That  A  may 
3sign  his  whole  interest  to  one,  two,  or  more;  but  then  they  can  make 
no  division  of  the  interest  so  assigned,  for  that  would  be  a  surcharge  to 
the  terretenant,  hut  they  must  work  together  with  one  stock  ;  and  for  this 
reason  A  cannot  assign  part  of  his  interest  in  the  waste,  and  retain  an- 
other part  to  himself;  the  plain  consequence  of  those  resolutions  is,  that 
if  this  inheritance  descend  to  coparceners,  it  is  not  partible  among  them. 

Co.  Lit.  164  1'.  165  a.  Lord  Montjoy's  case.  [This  case  is  reported  in  Godb.  17,  1 
And.  307,  and  Mo.  174.  Anderson  gives  the  opinion  of  the  judges,  as  it  was  certified 
in  writing  to  the  privy  council :  but  this  certificate  takes  no  notice  of  the  point  of  indivi- 
sibility; Dor  is  il  one  of  the  questions  stated  by  Anderson  to  have  been  referred  to  the 
judges. — In  Mo.  707,  the  same  case  is  cited  argut  ndo;  and  there  four  judges  are  repre- 
sented to  have  been  equally  divided  in  opinion  as  to  the  first  point  mentioned  by  Lord 
Coke.  But,  according  to  Anderson,  the  difference  of  opinion  was  only,  whether  any 
remedy  was  furnished  bylawfor  the  interest  reserved  to  Lord  Montjoy  by  the  proviso. 
As  to  this  latter  point,  see  8  Co.  46;  Noy,  145;  Co.  Lit.  13th  edit.  165  a,  note  1.] 

1  arceners  may  voluntarily  agree  according  to  their  numbers  to 
make  partition  ;  as,  if  there  be  two  of  them,  to  divide  the  tenements  be- 
tween them  in  two  parts,  in  severalty  and  of  equal  value,  and  they  may 
choose  certain  friends  to  make  partition  in  the  form  aforesaid;  in  which 
case  the  eldest  shall  choose  first,  and  so  on,  according  to  the  priority  of 
.  unless  it  be  otherwise  agreed  among  them:  for  they  may  agree  that 
one  shall  have  •  tenements,  and  another  such,  &c,  without  any  pri- 
mer  election  :  so,  if  by  common  agreement  the  eldest  sister  makes  parti- 
tion in  the  form  mentioned,  to  prevent  partiality,  she  shall  choose  last. 

Lit.  \  -l\-\.  244,  -1\'k  ,;.\  house  may  be  divided.  8  Ves.  Jun.  143;  11  Ves.  Jun. 
157  d.j      II  »b.  I 

This  part,  which  the  eldest  takes  by  virtue  of  her  priority  of  age,  is 
called  the  enitia(a)  /»trs,  and  is  purely  personal,  so  that  it  differs  from 
any  privilege  which  the  law  gives  the  eldest  without  her  act,  for  such  a 
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privilege  shall  descend;  as,  if  there  be  two  parceners  of  an  advowson, 
and  they  cannot  agree  to  present,  the  law  gives  the  first  presentment  to 
the  eldest;  and  this  privilege  shall  descend  to  her  issue;  nay,  her  as- 
signee (b)  shall  have  it,  and  so  shall  her  husband,  who  is  tenant  by  the 
curtesy ;  and  the  reason  of  this  difference  is,  because  the  enitia  is  only 
the  honorary  respect  paid  to  age  among  equals ;  but  where  it  is  not  a 
respect  merely  to  age,  nor  purely  honorary,  but  a  real  benefit,  there  it 
shall  descend  not  only  to  the  issue,  but  shall  go  to  the  assignee  and  tenant 
by  the  curtesy ;  for  since  they  come  in  the  place  of  the  person  in  whom 
it  first  vested,  they  are  entitled  to  all  the  benefits  the  law  gave  him ;  but 
the  mere  respect  to  age  was  only  personal. 

Lit.  §  245;  Co.  Lit.  166;  Kelw.  1  a,  49  a;  2  And.  21.  («)  [Enitia pars  is  called,  in 
old  books,  xisnetia,  which  is  derived  of  the  French  eisne,  for  eldest,  as  much  as  to  say 
the  part  of  the  eldest.  Co.  Lit.  ibid.  (It)  Qu.  of  this;  and  see  the  cases  supra,  Cro. 
Eliz.  18,  and  note,  2  Co.  Lit.  ubi  supra,  12th  edit.] 

There  is  another  manner  of  voluntary  partition  or  allotment,  and  that 

is,  when  after  partition  each  division  is  written  in  a  little  scroll,  and  that 

is  covered  all  over  with  wax,  like  a  little  ball,  so  as  the  scroll  cannot  be 

seen,  and  then  all  the  balls  are  put  into  a  hat,  to  be  kept  in  the  hands  of 

an.  indifferent  person,  after  which  the  eldest  daughter  draws  first,  and 

then  the  rest  according  to  their  seniority. 

Lit.  §  246.  /2  An  unexecuted  parol  partition  is  void.  Snively  v.  Luce,  1  Watts,  69. 
See  Gratz  v.  Gratz,  4  Rawle,  411.  g/ 

Coparceners  may  agree  to  make  partition  for  life,  or  for  a  fixed  term 
of  years ;  for  private  persons,  for  their  own  convenience,  may  make 
contracts  to  bind,  themselves,  as  long  as  those  contracts  are  consistent 
with  law. 

F.  N.  B.  62,  L. 

If  two  houses  descend  to  two  parceners,  one  worth  20s.  per  annum, 

and  the  other  but  10.?.,  each  parcener  shall  have  a  house  ;  but  she  that 

has  the  house  worth  20-s.  per  annum  shall  pay  to  the  other  and  her  heirs 

5s.  per  annum  thereout,  that  the  partition  may  be  equal:  and  distress 

may  be  of  common  right  for  this  5s.  per  annum  into  whose  hands  soever 

the  house  comes. 

Lit.  §  251,  252.  Note :  To  these  grants  no  deed  is  necessary,  though  a  rent  be  granted 
for  equality  of  partition.  Co.  Lit.  169  a.  But  in  exchange  a  deed  is  necessary:  so 
when  joint-tenants  make  partition.  Co.  Lit.  169;  2  Roll.  Abr.  255.  [A  parol  agree- 
ment for  a  partition  in  part  executed,  will,  it  seems,  be  established  in  equity.  1  Atk. 
542;  1  Vern.  472.]     /S  Ebert  v.  Wood,  1  Binn.  216.  # 

If  one  upon  a  partition  grants  a  rent  to  another  generally  for  equality 

of  partition,  without  taking  notice  out  of  what  land  it  is  to  arise,  yet  it 

shall  arise  out  of  the  part  of  the  grantor,  for  being  granted  for  equality, 

&c,  sufficiently  explains  that. 

2  Roll.  Abr.  257.  Rent  granted  for  equality  of  partition  shall  go  in  coparcenary ;  and 
if  such  rent  be  granted  to  two  sisters,  it  shall  not  survive.  Bro.  tit.  Copar.  (6) ;  Co.  Lit. 
169  b.  If  two  coparceners,  says  my  Lord  Coke,  alien  by  deed  indented  both  their  parts 
to  another  in  fee,  rendering  a  rent  to  them  two  and  their  heirs,  they  are  not  joint-tenants 
of  this  rent,  but  shall  have  it  in  the  course  of  coparcenary.  Co.  Lit.  169  b.  But  qu. ; 
for  the  38  E.  3,  20  b,  which  he  cites  to  warrant  this  opinion,  seems  to  maintain  the  con- 
trary; for  this  rent  being  newly  created  by  the  deed,  and  a  new  purchase,  must  be  go- 
verned by  the  words  thereof;  and  of  this  opinion  he  himself  seems  to  be.   Co.  Lit.  12  b. 

If  two  parceners  of  land  in  fee,  at  full  age,  make  an  unequal  partition, 
yet  it  shall  bind  them ;  for  as  the  lands  being  in  fee  may  be  aliened,  so 
they  may  be  disposed  of  by  partition  :  besides,  the  parties  being  of  full 

Vol.  II. — 40  2  H 
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age  are  presumed  to  know  what  they  do,  and  therefore  their  acts  are 
binding  upon  them. 

Lis.  §  255.  /?  A  partition  long  acquiesced  in,  and  acted  upon  by  the  parties  generally, 
oughl  not  to  be  disturbed  for  irregularity  only.  Carter's  executor  v.  Carter  et  al. 
:.  Munf.  108.0 

But.  if  one  of  them  had  been  within  age,  it  would  not  have  bound; 
for  though  partition,  if  equal,  will  bind  an  infant,  because  compellable 
to  make  partition,  and  whatever  one  is  compellable  to  do,  may  be  done 
by  the  same  person  voluntarily;  yet  when  the  partition  is  unequal,  and 
the  less  part  allotted  to  the  minor,  this  shall  not  bind  her;  for  then  the 
security,  which  the  law  has  provided  for  infants,  to  prevent  them  from 
being  overreached,  would  be  useless. 

Lit.  §  258;  Co.  Lit.  171. 

But  yel  such  unequal  partition  is  not  absolutely  void,  but  the  infant 

has  election  cither  to  affirm  it  at  full  age,  by  taking  the  profits  of  the 

unequal  part  allotted  to  her,  or  to  avoid  it,  either  during  her  minority,  or 

at  full  age,  by  entering  into  the  other  part  with  her  sister. 

Co.  Lit.  171.  But  qu.  if  she  takes  the  profits  after  full  age,  of  an  exact  moiety  of  the 
whole,  what  effect  this  will  be  of  ] 

A  prochein  amy  may  make  partition  on  behalf  of  an  infant,  and  it 
will  bind  the  infant  if  equal ;  for  the  prochein  amy  is  appointed  by  the 
law  to  take  care  of  the  inheritance  of  the  infant,  and  this  separation  and 
division  of  his  part  from  what  belongs  to  another  is  so  far  from  being  a 
prejudice  to  the  infant,  that  it  is  really  for  his  benefit  and  advantage. 

2  Roll.  Abr.  256.  0  A  testator  devised  a  portion  of  his  real  estate  to  the  plaintiff  then 
an  infant,  and  the  remainder  of  his  estate  to  his,  the  testator's  three  sons,  one  of  whom 
was  the  father  of  the  plaintiff;  after  the  death  of  the  testator  the  three  sons  made  an 
amicable  partition  of  the  whole  real  estate  among  themselves,  excepting  a  small  part, 
much  inferior  in  value  to  that  devised  to  the  plaintiff,  which  they  allotted  to  him ;  held 
that  the  partition  was  not  binding  on  the  plaintiff,  although  he  exercised  some  acts  of 
ownership  over  the  part  allotted  to  him,  after  he  became  of  age.  Hemmick  v.  High, 
2  Watts,  159.0 

If  a  partition  between  parceners  of  tailed  lands  be  equal  when  it  is 
made,  no  alienation  by  one  of  them  after  shall  avoid  it,  or  let  in  her 
issue  upon  the  other,  because  they  were  at  first  compellable  to  make 
partition,  and  the  partition  they  did  make  was  binding,  because  it  was 
just  and  equal. 

Co.  Lit.  1?.'5  b,  ace;  2  Vern.  232,  3.  But,  if  such  partition  be  unequal,  though  they 
are  bound  by  it  during  their  own  lives,  yet  the  issue  of  the  coparcener,  who  had  the  less 
part  allotted  to  her,  is  not  bound,  but  may  enter  and  occupy  in  common  with  her  aunt. 

If  lands  in  fee  and  in  tail,  of  equal  value,  descend  to  A  and  B  as  co- 
parceners, who  make  partition,  and  A  has  all  the  fee-simple  lands,  and 
B  the  tail,  the  issue  of  B  cannot  avoid  the  partition  as  to  the  fee-simple 
lands  ;  but  the  issue  of  A  may  avoid  the  partition  as  to  the  lands  in  tail,  if 
A  aliens  any  part  of  the  fee-simple  lands;  for  the  issue  of  both  having 
per  formam  doni  an  equal  right  to  the  tailed  lands,  the  act  of  their  an- 
cestor, unless  an  equivalent  be  left  to  descend,  shall  not  bar  them  of  such 
right;  but  as  to  the  fee-simple  lands,  the  allotment  thereof  by  B  to  A 
was  equivalent  to  an  alienation  of  B's  part  therein,  which  would  have 
bound  her  issue  :  but  if  A  had  left  the  whole  lee-simple  lands  to  descend 
to  her  issue,  then  such  issue  could  not  avoid  the  partition,  because  a 
full  recompense  descended  to  him;  and  also,  because  it  would  be  unjust 
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that  he  should  defeat  the  partition  for  the  tailed  lands,  when  the 
issue  of  B  is  bound,  and  cannot  avoid  the  partition  for  the  fee-simple 
lands. 

Lit,  I  260 ;  Co.  Lit.  172  b,  173  &,  F.  N.  B.  62  M.  In  this  case,  if  A  should  make  a 
gift  in  tail  of  her  part,  the  reversion  is  no  recompense  to  her  issue,  because  that  may 
be  docked  by  a  common  recovery ;  but,  if  A  had  made  only  a  lease  for  life,  it  would 
be  otherwise,  because  the  tenant  for  life  could  not  hurt  the  reversion.  Co.  Lit.  173  a. 
And  in  this  case,  if  a  writ  of  partition  had  been  brought,  neither  of  the  coparceners 
would  have  been  obliged  to  take  all  the  tailed  lands,  but  they  and  the  fee-simple  lands 
would  have  been  divided  in  moieties  equally  between  them,  to  avoid  the  incon- 
veniences that  might  happen  upon  allotting  the  whole  tailed  lands  to  one.  Co.  Lit.  173  b. 

If  parceners  of  non  sane  memory  make  partition,  unless  it  be  equal, 
it  shall  only  bind  the  parties  themselves,  but  not  their  issue. 

Co  Lit.  166  a.  And  the  reason  that  it  hinds  the  parties  themselves,  is  the  same  that 
all  other  contracts  bind  them.  [But  see  F.  N.  B.  202  D;  2  Bl.  Coram.  291,  2.]  /3See 
Hollingvvorth  v.  Sidebottom,  8  Sim.  620.  $ 

If  two  parceners  seised  in  fee  take  husbands,  and  the  husbands  make 
partition  equal  in  value,  this  shall  bind  the  wives  and  their  heirs,  because 
being  compellable  by  law  to  make  partition,  they  may  by  agreement 
make  it  without  process  of  law  :  but,  if  the  partition  had  been  unequal, 
the  wife  who  suffered  by  the  inequality  might  have  avoided  it  after  her 
husband's  death,  and  so  might  her  heirs. 

Lit.  §  257;  Co.  Lit.  171  a;  11  Ass.  p.  23;  8  Co.  101  b.  [In  1  Atk.  541,  there  is  a 
case,  in  which  Lord  Hardwicke  is  represented  to  say,  that  a  partition  by  agreement 
between  two  husbands  will  not  bind  the  inheritance  of  their  wives.  But,  notwithstand- 
ing this  high  authority,  Mr.  Hargraye  takes  this  doctrine  of  Littleton  and  Coke,  that 
such  partition  will  bind  the  wives,  unless  il  be  unequal,  to  be  clear  law,  and  for  the  cogent 
reason  here  given  by  the  latter.     See  ace.  F.  N.  B.  62,  F  ;  Co.  Lit.  171  a,  note  2.] 

If  there  are  two  coparceners,  and  one  of  them  lets  her  part  to  another 
for  years,  and  after,  on  a  writ  of  partition  brought  against  the  lessor,  too 
little  is  allotted  to  the  lessor;  some  hold,  that  the  lessee  cannot  avoid  it, 
because  he  will  not  be  allowed  to  object  partiality  to  men  on  their  oaths, 
and  to  the  proceedings  of  a  court  of  justice  thereon:  but,  if  two  par- 
ceners are  of  three  acres  of  land,  each  of  equal  value,  and  one  copar- 
cener lets  her  part,  and  aftei  they  agree  to  make  partition,  and  one  acre 
is  only  allotted  to  the  lessor,  the  lessee  is  not  bound  by  it,  but  may  enter 
and  take  the  profits  of  another  half  acre,  which  justly  belongs  to  him, 
for  the  gross  and  apparent  partiality  of  the  partition. 

Co.  Lit.  46  a;  Dyer,  52  a. 

A  partition  that  shall  bind  on  account  of  its  equality,  must  not  only  be 
founded  on  an  equality  in  the  value  of  the  land,  but  likewise  on  an 
equality  of  advantage  and  profit  redounding  from  each  share  to  the  se- 
veral owners;  as,  if  one  share  be  encumbered  with  an  assize,  from 
which  the  other  is  free,  though  each  share  be  equal  in  its  intrinsic  value, 
yet  the  partition  is  not  equal,  for  the  expense  of  managing  the  assize, 
from  winch  the  other  is  free,  which  is  a  real  action,  and  therefore  dila- 
tory and  expensive,  may  eat  up  the  whole  profits  of  that  part  which  it 
encumbers,  and  so  make  the  partition  unequal. 

~  2  Roll.  Abr.  256.  j3When  joint-owners  make  a  division  of  land,  though  unequal 
in  number  of  acres,  it  must  be  considered  that  the  parts  are  equal  in  value,  if  there 
be  no  testimony  to  the  contrary.    Syme  v.  Johnson,  3  Call,  558. (j 

When  a  partition  is  unequal,  the  whole  must  be  avoided,  because 
what  is  the  surplusage  of  the  unequal  part  cannot  be  distinguished  but 
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by  a  new  division:  also,  the  inequality  makes  the  partition,  -which  con- 
1  in  the  equality  of  it,  voidable  in  the  whole. 

Lit,   170  b.     oWhen  in  order  to  equalize  the  partition  of  land,  one  of  the 

m  pay  a  certain  sum  of  money,  or  a  certain  yearly  rent,  out  of  his 

part,  and  that  it  shall  be  charged  thereon,  lien  or  charge  would,  it  seems,  l.e  thereby 

although  such  partition  and  agreemeni  should  be  by  parol.     Long  v.  Long, 

1  N  -  >9.£( 

Bes      -  the  several  sorts  of  partition  already  mentioned,  there  are 

likewise  these  following:   1st.  Where  lands  descend  in  coparcenery,  and 

they  agree  that  one  of  them  shall  have  and  occupy  the  land  from  Easter 

till  the  lirst  of  August  in  severalty,  and  that  the  other  shall  have  and 

ipy  the  land  from  the  first  of  August  till  Easter  yearly,  to  them  and 

their  heirs. 

C  .  Lit.  L67. 

Also,  if  two  coparceners  have  two  manors  by  descent,  and  they  make 
partition,  that  one  shall  have  the  one  manor  for  one  year,  and  the  other 
the  other  manor  for  the  same  year,  and  so  alternis  vicibus  to  them  and 
their  heirs  :  this  is  a  good  partition,  and  each  of  them  has  an  inheritance, 
though  they  have  the  occupation  but  for  a  fixed  term. 

Co.  Lit,  167  b;  F.  N.  B.  62,  K. 

[So,  if  one  release  to  the  other  with  warranty,  this  hath  been  holden 
to  be  a  good  partition. 

2  Full i.  Paral.  fol.  57  b,  cites  4-4  E.  3,  F.  Abr.  tit.  Counicrplea  de  vouch.  22.-34 
E.  1  :   Partition,  17. 

So,  there  may  be  a  partition  by  judgment,  exclusive  of  that  on  the 
writ  de  partitione  faciendd. 

Morrice's  case,  G  Co.  12  b.] 

(D)  Of  Partition  by  the  Writ  de  Partitione  faciendd. 

The  writ  de  'partitione  faciendd  lies  for  one  coparcener  against  an- 
other, when  she  will  not  agree  to  make  partition  voluntarily;  or  by  one 
parcener  against  three  or  four;  or  generally  against  all  those  that  will 
consent  to  make  partition  by  them  that  do  consent. 

Lit,  §247;  Co.  Lit.  167  a  ;  Booth,  244 ;'  F.  N.  B.  62.  j3See  M'Clintick  v.  Mann, 
4  Munr.  328.£( 

•  i  this  part  tit.  Joint-tenants  and  Tenants  in  Common,  (H.)  7, 

E    (  if  Hotchpot,  ami  the  Nature  and  Incidents  of  this  Kind  of  Partition. 

A  max  seised  of  lands  in  fee-simple,  as  for  instance,  of  thirty  acres  of 
land,  each  of  the  annual  value  of  12s.,  hath  issue  two  daughters,  one  of 
whom  being  married,  the  father  gives  ten  acres  of  the  thirty  to  the  hus- 
band with  his  wife  in  frank-marriage,  and  then  dies,  leaving  the  residue; 
in  this  case  the  unmarried  sister  shall  enter  into  and  enjoy  the  residue, 
unless  the  husband  and  wife  will  put  the  ten  acres  given  in  frankmar-. 
riage  with  the  twenty  acres  into  hotchpot,  that  it  is  to  say,  together  ;  and 
then,  finding  each  aero  to  be  of  the  same  yearly  value,  allot  fifteen  acres 
to  the  unmarried  sister,  and  take  five  acres  to  the  ten  which  they  have 
already  in  frankmarriage,  which"  puts  them  on  an  exact  level  with  the 
sister  that  is  unmarried ;  for  upon  the  death  of  the  ancestor  the  remnant 
shall  descend  to  the  other  coparcener,  because  the  gift  in  frankmarriage 
shall  primd  facie  be  intended  a  sufficient  advancement  of  the  other 
Bister,  and  as  full  a  share  of  the  inheritance  as  she  could  have  pretended 
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to  in  case  it  had  entirely  descended  in  coparcenary:  but,  if  these  lands 
given  in  frankmarriage  are  of  less  value  than  those  that  descend  to  the 
unmarried  sister,  then,  as  hath  been  said,  she  shall  have  the  benefit  of  a 
partition  in  the  manner  before  expressed ;  for  it  would  be  an  unreasona- 
ble construction  to  make  what  was  designed  for  her  advancement  turn 
to  her  prejudice,  especially  when  we  consider,  that  this  gift  in  frank- 
marriage  was  made  by  a  tenant  in  fee,  who  might  have  disposed  of  it  as 

he  pleased. 

Lit.  \  266,  268,  269 ;  Co.  Lit.  165  a.  /3  See  Williams  v.  Stonestreet,  3  Rand.  559  ; 
Quin  v.  Stockton,  2  Lit.  348 ;  Oyster  v.  Oyster,  1  S.  &  R.  422 ;  King  v.  Worsley, 
2  Hayw.  366  ;  Burton  v.  Dickinson,  3  Yerg.  112 ;  Toomer  v.  Toomer,  1  Murph.  93  ; 
Warfield  v.  Warfield,  5  Har.  &  J.  459  ;  Davis  v.  Duke,  1  Taylor,  213.0 

In  this  manner  of  partition  the  lands  given  in  frankmarriage  cannot 
be  allotted  to  the  other  coparcener,  for  they  must  descend  according  to 
the  form  of  the  gift ;  and  if  they  should  be  transferred  to  another,  con- 
trary to  the  original  intention  of  the  donor,  the  issue  of  such  marriage 
would  avoid  the  alienation. 

Lit.  \  269. 

If  the  lands  given  in  frankmarriage  be  of  equal  value  at  the  time  of 
the  gift  with  the  residue  that  continues  in  the  hands  of  the  ancestor,  and 
remain  so  upon  the  death  of  the  ancestor,  they  shall  never  be  put  into 
hotchpot;  but,  if  in  this  case  the  lands  given  in  frankmarriage,  without 
default  of  the  donees,  decline  in  value  by  the  act  of  God ;  or,  if  the  donor 
purchase  more  land  after  the  gift;  or,  if  the  remnant  be  improved  in  his 
hands,  so  that  the  lands,  which  descend  to  the  other  sister,  are  of  greater 
value  than  those  given  in  frankmarriage ;  then  the  partition  in  hotchpot 
shall  be  made,  that  each  sister  may  have  her  just  and  equal  proportion. 
Lit.  \  27.; :  Co.  Lit.  179  a. 

The  lands  given  in  frankmarriage,  and  the  lands  in  fee-simple,  which 
descend  to  the  other  sister,  must  move  from  the  same  ancestor,  otherwise 
there  shall  be  no  hotchpot. 

Lit.  I  272 ;  Co.  Lit.  178  b. 

This  way  of  partition  by  hotchpot  is  appropriated  to  lands  in  frank- 
marriage ;  for  if  an  ancestor  enfeoff  one  of  his  daughters  of  part  of  his 
lands,  or  purchase  lands  to  him  and  her  and  their  heirs,  or  make  her  a 
gift  in  tail,  she  shall  have  her  full  share  of  the  remnant,  without  putting 
her  share  into  hotchpot. 

Lit.  \  275 ;  Co.  Lit.  179  b.  The  reason  seems  to  be  this,  that  -when  she  is  en- 
feoffed, etc.  sin-  is  considered  as  a  purchaser,  and  what  she  acquires  by  purchase 
can  never  be  made  a  pretence  to  exclude  her  from  what  comes  to  her  in  a  course  of 
descent. 

If  lands  in  fee-tail  descend  from  the  donor  in  frankmarriage,  the  donee 
shall  have  an  equal  share  of  them  without  putting  the  lands  given  in 
frankmarriage  into  hotchpot;  for  she  claims  the  lands  in  tail  per  formam 
doni,  by  force  of  which  gift  both  parceners  must  equally  inherit,  because 
both  make  up  but  one  heir  to  the  ancestor,  and,  consequently,  one  with- 
out the  other  cannot  claim  under  the  words  of  the  donation. 

Lit.  \  274 ;  Co.  Lit.  179. 

If  the  lands  given  in  frankmarriage  are  of  greater  value  than  the  lands 
descended  in  fee-simple,  the  other  sister  has  no  remedy  against  the  donees, 
for  it  was  lawful  for  the  donor,  being  tenant  in  fee-simple,  to  dispose  of 
his  own  binds  at  his  will  and  pleasure. 

Co.  Lit.  170  a. 

2h2 
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e  donees  in  frankmarriage  and  all  the  other  parceners  die  before 
partition  made  in  hotchpot,  yet  the  benefit  of  this  kind  of  partition  shall 
descend  to  their  issues. 

Lit  ■  270;  Co.  Lit.  178  a. 

Tins  kind  of  partition  hath  the  same  incidents  with  the  common  par- 
tition :  so  that  the  donee,  if  impleaded  of  the  lands  in  frankmarriage, 
shall  have  aid  of  the  other  parcener;  for  it  is  unreasonable,  that  what 
uas  designed  for  the  donee's  advancement  should  put  her  in  a  worse 
condition  than  she  would  have  been  if  the  gift  had  not  been  made. 

i  >  Lit.  177  b.  [See  Co.  Lit.  174  b,  contra,  as  to  gift  in  tail  to  a  daughter  not  being 
in  frankmarriage.] 

$  Where  the  ancestor  devises  all  his  lands  to  his  children,  and  acquires 
other  real  estate  afterwards,  and  leaves  a  posthumous  child,  to  entitle 
themselves  to  take  a  share  of  the  after-acquired  estate,  the  devisees  must 
bring  the  devised  lands  into  hotchpot. 

Vance  v.  Hidings,  2  Yerg.  135. 

When  an  advancement  had  been  made  to  a  child  of  money  and  ne- 
groes, the  donee  must  bring  into  hotchpot  the  property  given,  or  its 
value  at  the  time  of  the  gift,  but  he  is  not  required  to  bring  in  the  in- 
crease of  the  one  nor  the  interest  of  the  other. 

Beckwith  v.  Butler,  1  Wash.  224;  and  see  Osgood  v.  Heirs  of  Breed,  17  Mass. 
358 ;  Sinkler  v.  Sinkler,  5  Dessaus.  127  ;  Hudson  v.  Hudson,  3  Rand.  117 ;  Hall  v. 
Davis   3  Pick.  450;  Williams  v.  Stonestreet,  3  Rand.  559. 

See  Executors  and  Administrators,  (K).t/ 

(F)  Of  the  Nature  and  Incidents  of  the  Estate  after  Partition  made. 

Though  the  law  gives  every  parcener  a  power  to  sever  her  own 
moiety,  and  to  carry  it  over  into  the  family  in  which  she  marries ;  yet 
since  the  partition  is  compulsory,  the  law  will  not  put  parceners  in  a 
worse  condition  after  partition,  than  if  they  had  enjoyed  their  moieties 
without  division ;  and  therefore  on  a  suit  commenced  for  any  part,  or 
an  eviction  of  any  part  after  partition,  they  shall  have  like  remedy  as  if 
they  had  enjoyed  in  common;  in  which  case,  if  a  suit  had  been  com- 
menced,  both  parties  must  have  been  impleaded,  and  on  the  recovery 
there  had  been  an  equal  loss  to  both:  therefore  after  partition  there  is* a 
warranty  annexed  to  each  part,  so  that  if  either  be  impleaded,  she  may 
vouch  her  sister,  and  thereby  deraign  the  warranty  paramount  annexed 
to  the  purchase  of  the  ancestor ;  and  if  she  loses  she  may  recover  one 
moiety  of  her  loss  in  value  against  the  other  sister. 
.  t.  17:;  b;  4  Co.  121,  Bustard's  case. 

if  parceners  enjoy  in  common,  and  any  partis  evicted  by  entry 
withoul  action,  they  shall  enjoy  what  is  left  in  common:  therefore,  that 
parceners  may  not  be  in  a  worse  condition  by  the  partition  which  the 
law  compels  them  to,  there  is  a  condition  annexed  to  the  partition,  that 
if  either  the  whole  of  any  one  share,  or  an  estate  for  life,  or  in  tail,  be 
thereout  evicted  by  entry  wit  bout  action,  the  party  so  evicted  may  enter 
on  her  sister's  moiety,  and  avoid  the  partition  by  enjoyment  of  an  undi- 
vided moiety  of  what  is  left. 

But,  if  after  partition  either  sister  aliens  with  Avarranty,  and  the 
alienee  is  impleaded,  he  shall  only  vouch  the  alienor  to  recover  in  value, 
who  may  with  the  other  sister  deraign  the  warranty  paramount;  for  as 
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the  parceners  shall  not  be  in  a  worse  condition  by  the  partition  than  if 
none  had  been  made,  so  they  shall  not  be  in  a  better  by  the  warranty  or 
condition  which  the  law  annexes  upon  the  partition :  now  if  a  parcener 
before  partition  aliens  her  part  with  warranty,  and  the  alienee  is  im- 
pleaded, he  can  only  vouch  his  warrantor,  who  may  vouch  the  other 
sister  to  deraign  the  warranty  paramount,  but  not  to  recover  in  value ; 
for  there  is  no  reason  that  the  sister,  who  did  not  enter  into  the  contract 
of  warranty,  should  be  subject  to  it ;  since  it  is  fit  that  she,  whose  folly 
it  was  to  insure  the  title,  should  answer  for  the  consequences  of  it. 

Hob.  21,  26  ;  2  Roll.  Rep.  418.  0  Every  partition  implies  not  only  a  warranty  at 
the  election  of  the  party,  but  a  condition  entire,  the  breach  of  which  gives  an  entry  into 
the  whole  ;  with  this  difference,  that  a  voucher  to  warranty  of  the  party  evicted  affirms 
the  partition  by  the  acceptance  of  a  compensation,  while  an  entry  for  the  condition 
broken,  defeats  it.     Feather  v.  Strohoecker,  3  Penna.  R.  505,  508. £(     Co.  Lit.  174  a. 

If  one  sister  after  partition  aliens  to  her  heir  apparent  and  dies,  and 
the  son  is  impleaded,  though  he  be  in  by  the  feoffment  of  his  mother  as 
a  purchaser,  yet  he  shall  pray  in  aid  of  the  surviving  parcener  to  deraign 
the  warranty  paramount :  for  though  he  claims  the  land  by  purchase 
from  his  mother,  and  so  never  having  it  in  parcenary  cannot  recover 
pro  rata ;  yet  upon  the  contract  of  warranty,  whereby  the  vendor  did 
warrant  to  the  ancestor  and  his  heirs,  he,  together  with  his  aunt,  make 
up  one  heir  to  such  ancestor ;  and  therefore  they  must  join  to  deraign 
the  warranty ;  otherwise  there  is  not  that  heir  before  the  court,  who  by 
virtue  of  such  contract  is  to  take  the  benefit  of  the  warranty. 

Co.  Lit,  174  a ;  2  Roll.  Abr.  418. 

If  a  man  seised  of  lands  in  fee  have  issue  two  daughters,  and  make  a 
gift  in  tail  to  one  of  them,  and  die  seised  of  the  reversion  in  fee,  which 
descends  to  both  the  sisters,  and  the  donee  or  her  issue  be  impleaded, 
she  shall  not  pray  in  aid  of  the  other  sister  to  deraign  the  warranty 
paramount,  because  this  estate  was  never  in  coparcenary,  and,  by 
consequence,  they  never  possessed  as  heir  to  the  common  ancestor, 
whereby  they  may  pray  in  aid  of  each  other ;  and  there  being  no  war- 
ranty in  deed  annexed  to  the  tail  granted,  she  lias  no  means  to  bring  in 
her  sister,  without  whom  she  cannot  take  benefit  of  the  original  contract 
of  the  warrantor,  since  such  warranty  ran  to  the  heirs  of  the  ancestor, 
and  the  tenant  in  tail  and  the  other  sister  make  but  one  heir  to  the 
ancestor. 

Co.  Lit.  174  1). 

If  two  acres  descend  to  two  parceners,  and  one  of  them  before  par- 
tition grants  a  rent-charge  out  of  one  of  the  acres,  and  afterwards  upon 
partition  the  acre  charged  is  allotted  to  the  other  sister,  she  shall  hold  it 
discharged  ;  for  a  parcener  before  partition,  having  no  separate  title  to 
a  distinct  moiety,  cannot  pretend  to  charge  any  particular  part  of  the 
lands,  so  as  to  make  it  subject  to  that  charge  in  the  hands  of  another 
who  does  not  hold  under  her ;  therefore}  this  grant  by  the  sister,  who 
at  the  time-of  the  grant  had  only  a  title  to  an  indistinct  and  undivided 
moiety,  shall  never  affect  the  other  parcener  who  does  not  claim  under 
her,  and  who  at  the  time  of  the  grant  had  as  good  a  title  to  that  acre 
out  of  which  the  rent  was  to  arise,  as  the  grantor  had. 

Mo.  95. 
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j3  A  copyhold  estate  is  a  parcel  of  the  demesne  of  a  manor,  held  at 
the  will  of  the  lord,  according  to  the  custom  of  the  manor,  by  a  grant 
from  the  lord,  and  admittance  of  the  tenant,  entered  oh  the  rolls  of  the 
manor  court. 

Cruise,  Dig.  t.  10,  c.  1,  s.  3  ;  Nevill  v.  Jodrill,  2  T.  R.  415  ;  Doe  v.  Danvers,  7  East, 
>98     S.  I '.  3  Smith,  261 ;  and  see  Atkins  v.  Atkins,  Cowp.  481.0 

(A)  The  Nature  of  the  Tenure,  and  what  shall  be  deemed  Copyhold. 

(B)  In  -what  Respect  Copyholds  partake  of  the  Nature  of  Freehold  Lands. 

(C)  What  acts  of  Parliament  shall  be  said  to  extend  to  Copyholds :  And  herein, 

1.  Of  the  Statute  De  Donis,  the  entailing  of  Copyholds  by  Custom  and  the  Manner 

of  docking  such  Entails. 

2.  Of  such  Statutes  as  mag  be  said  to  relate  to  them. 

(D)  Of  such  General  Customs  as  may  be  said  to  relate  to  all  Copyhold  Estates. 

|  E    I  >f  particular  Customs  that  are  good,  and  peculiar  only  to  some  Copyholds. 

(F)  Of  granting  Copyhold  Lands:  And  herein, 

1.  What  Persons  may  make  good  Grants. 

2.  What  Arts  shall  destroy  the  Power  they  had  of  making  such  Grants. 

3.  What  things  may  be  granted  to  be  holden  in  Copyhold. 

1.  Of  the  Operation  of  the  Grant,  and  the  Estate  and  Interest  that  pass  thereby. 

(G)  Of  Surrenders,  Presentments,  and  Admittances:    And  herein, 

1 .  Of  the  Nt  cessity  of  a  Surrender,  and  where  the  Copyholder  shall  be  said  to  be 

fon  Admittance. 

2.  II'  Want  of  a  Surrender  will  be  supplied  in  Equity. 
'.',.  What  Persons  may  Surrender. 

4.  What  !'■  i.'.ns  niay  accept  such  Surrenders,  and  make  Admittances. 
•r).  What  Words  or  Acts  auaand  to  a  Surrender. 

6.  What  Acts  amount  to  an  Admittance. 

7.  Of  "/ion  to  l>c  made  when  the  Surrender,  Presentment,  and  Admit- 

.  differ 

8.  Of  the  Time  of  making  the  Surrender,  Pre,/  ntmi  at,  and  Admittance,  andtohere 

they  shall  beeffectual,  though  a  up  if  the  Parties  die  before  they  are  completed. 

(H)  Of  the  <  Iperation  of  the  Surrender  in  passing  the  Estate:  And  herein, 

1.  Oft  ■   I' .  ons  to  take,  and  what  shall  be  sufficient  Certainty  in  the  Descrip- 

of  them. 

2.  What  shall  be  said  to  pass  by  the  Surrender. 

3.  What  Estate  or  Interest  pass*  th  by  the  Surrender. 
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(A)  Of  the  Nature  of  the  Tenure,  &c. 

4   Of  the  Power  and  Authority  of  ike  Lord  and  Steward ;  and  therein  of  the  Dif- 
ference of  their  Jlcts. 

(I)    Of  Fines  payable  by  Copyholders:  And  herein, 

1.  Where  a  Fine  shall  be  said  to  be  due,  and  by  whom,  and  to  whom  payable. 

2.  At  what  time  and  place  payable. 

3.  Of  the  Certainty  and  Reasonableness  of  the  Fine. 
[4.  Remedy  for  the  Fine.~] 

(K)  Of  the  Extinguishment  of  the  Copyhold :  And  herein, 

1.  IVIiere  the  whole  Copyhold  shall  be  extinguished  or  suspended. 

2.  Where  Part  only,  or  what  is  incident  to  it,  shall  be  extinguished. 
(L)  Of  Forfeiture :  And  herein, 

1.  Of  Forfeiture  for  Non-attendance  at  Court,  and  not  doing  Service. 

2.  Forfeiture  for  Nonpayment  of  Rent. 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  dispose  of  the  Copyhold,  and 

make  Leases. 

4.  Of  Forfeiture  in  committing  Waste ;  and  therein  of  the  Lord's  or  Tenant's  Inte- 

rest in  the  Trees. 

5.  Forfeiture^  by  Enclosure. 

6.  Forfeiture  for  Treason  and  Felony. 

7.  In  what  Cases  a  Forfeiture  of  Part  shall  be  a  Forfeiture  of  the  Whole. 

8.  Who  shall  be  affected  by  a  Forfeiture,  or  take  Advantage  thereof. 

9.  What  Persons  shall  be  excused  from  a  Forfeiture. 

10.  Where  the  Forfeiture  shall  be  said  to  be  dispensed  with. 
(M)  Copyhold,  where  and  how  to  be  sued  for  and  recovered. 


(A)  Of  the  Nature  of  the  Tenure,  and  what  shall  be  deemed  Copyhold. 

The  (a)  original  of  this  tenure  arose  from  grants  of  lands  made  by  lords 
to  their  villeins,  to  hold  of  them  by  base  tenures:  those  villeins  or  tenants 
were  enrolled  on  the  lord's  roll,  and  said  to  hold  by  copy  thereof;  and 
were  capable  of  taking  no  greater  estate  than  at  the  (b)  will  of  the  lord; 
for  otherwise,  they  had  been  enfranchised  :  yet  to  prevent  the  frequent 
ending  of  these  estates,  they  had  them  granted  in  fee,  but  still  at  the  will 
of  the  lord ;  who,  notwithstanding  such  grant,  (c)  might  have  ousted 
them  when  he  pleased :  but  this,  being  a  very  great  inconvenience,  (d) 
was,  it  seems,  altered  by  some  positive  law,  (though  such  law  does  not4 
now  appear,)  which  (e)  preserved  their  estates  to  them  and  their  heirs, 
doing  their  services,  but  yet  in  other  respects  left  them  only  estates  at 
will. 

(a)  As  to  the  name  and  origin  of  copyhold,  vide  9  Co.  76;  Co.  Lit.  57  b ;  2  Roll. 
Rep.  236;  2  Bl.  Comm.  90;  Dougl.  724,  n.;  2  Wooddes.  Syst.  View,  36.  (b)  Lit.  § 
172;  4  Co.  21  a.  (c)  Co.  Copyholder,  6,  7.  (d)  Preced.  Chan.  574.  (e)  They  are 
now  established  by  custom,  and  such  tenant,  so  long  as  he  doth  his  services,  and  doth 
not  break  the  custom  of  the  manor,  is  not  to  be  ejected  by  his  lord.  4  Co.  21  b,  22  a. 
[He  is  called  tenant  at  will  secundum  consuetudint  m  manerii;  which  words,  secundum 
consueludinem  manerii,  were  not  to  bound  the  lord's  pleasure  in  the  determination  of  his 
will,  but  meant  only,  that  the  tenant,  as  long  as  he  continued  tenant,  was  to  hold 
the  land  under  those  terms  and  conditions  which  the  custom  had  established.  1  Str 
452.] 

Lands,  parcel  of  the  manor  of  C  in  Wilts,  and  parcel  of  the  duchy  of 

Cornwall,  although  they  pass  by  surrender  and  copy  of  court-roll,  yet,  if 

»y  the  rolls  or  copies  they  appear  only  to  have  been  granted  tenen- 

Vol.  II. — 47 
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(B)  How  Copyholds  partake  of  the  Nature  of  Freeholds. 

Jnm(a)  secundum  consuetudinem  manerii,  a.nd  not  (b)  ad  vohmtatem 
domini  manerii,  they  are  not  copyhold,  but  a  customary  freehold. 

Carth.  432,  Gale  and  Noble,  resolved  on  a  trial  at  bar,  and  a  verdict  for  the  plaintiff 
accordingly)  against  whom  there  was  a  verdict  at  nisiprius,  for  a  forfeiture  by  commit- 
tiniT  waste,  he  and  all  the  other  tenants  taking  them  to  be  copyhold.  Comb.  387,  S.  C. 
resolved  accordingly.  (")  That  he  was  seised  secundum  consuetudinem  manerii,  does 
not  necessarily  import  a  copyhold.  3  Bulst.  230;  Roll.  Rep.  411 ;  5  Co.  84;  2  Vent. 
111.  [Cro.  Tar.  229;  1  Lutw.  126;  1  Salk.  365;  2  Lutw.  1171;  Bl.  Law  Tracts, 
vol.  i.,  p.  15  I.  8vo.  i  'lit] — That  copyholds  are  parcel  of  the  manor,  and  not  held  ut  de 
manerio,  vide  Salk.  185,  pi.  4,  186;  3  Lev.  405;  1  Ld.  Raym.  43.  (b)  The  omission 
of  these  words  aided  after  verdict.  Salk.  364,  pi.  5,  365;  2  Ld.  Raym.  1225.  [But 
if  not  stated,  or  found,  or  pleaded  to  be  demisable  by  copy  of  court-roll  lime  out  of  mind, 
they  cannot  be  adjudged  copyhold.     Newman  v.  Newman,  2  Wils.  125. 

The  bishop  of  N,  10  H.  S,  was  seised  of  the  manor  of  N  in  right  of  his 
bishoprick,  and,  at  a  court  holden  within  the  same  manor,  granted  par- 
cel of  the  demesnes  of  the  said  manor  to  one  T  and  his  heirs,  by  copy; 
whereas,  in  truth,  the  land  was  never  demised  by  copy  before  ;  and  so 
the  land  continued  in  copy  till  23  H.  8,  when  T  committed  a  forfeiture, 
and  the  bishop  seized  the  land,  and  granted  the  same  again  by  copy  to 
T  in  fee,  from  which  time  it  continued  in  copy  till  the  8th  of  Eliz.,  which 
was  forty-seven  years;  and  it  was  holden  by  the  whole  court,  that  fifty 
years'  continuance  is  requisite  to  fasten  a  customary  condition  upon  the 
land  against  the  lord ;  and  that  though  the  original  commencement  of 
granting  those  lands  by  copy  was  10  H.  8,  from  which  time  to  8  Eliz. 
was  above  sixty  years ;  yet  that  the  seizure  for  a  forfeiture  which  hap- 
pened 23  H.  S,  interrupted  utterly  the  continuance  from  the  time,  which 
might  by  the  law  have  perfected  the  customary  interest ;  so  that  the 
commencement  of  the  copyhold  was  to  be  reckoned  from  23  H.  S,  which 
not  being  sufficient  time  to  make  good  a  custom,  the  lord  might  enter 
upon  the  copyholder  as  upon  his  tenant  at  will. 

3  Leon.  107  ;  Style,  141,  Taverner  and  Cromwell.     Vide  4  Co.  24. 

[A  copyhold  cannot  be  created  by  operation  of  law ;  for  it  is  not  a 
creature  of  law,  but  of  fact ;  it  must  have  custom  to  support  it,  and  can- 
not he  created  by  any  other  mode,  unless  by  an  act  of  parliament,  which 
might  operate  as  an  estoppel  to  any  man  to  say  it  had  not  existed  time 
out  of  mind. 

2T.  Rep.  425,  per  Cur.] 

|| The  freehold  of  an  estate,  parcel  of  a  manor  and  demisable  only  by 
license  of  the  lord,  passing  by  surrender  and  admittance,  to  which  the 
tenant  was  admitted  by  the  description  of  a  customary  tenement,  habendmn 
to  her  and  her  heirs,  tenendum  of  the  lord  by  the  rod,  according  to  the 
custom  of  the  manor,  by  the  accustomed  rent,  suit  of  court,  customs  and 
other  services,  is  in  the  lord  and  not  in  the  tenant,  though  not  holden  ad 
voluntatem  domini;  but  such  an  estate,  whether  strictly  copyhold  or 
not  to  all  purposes,  may  clearly  pass  under  a  description  of  copyhold  in 
a  will,  the  intention  to  pass  it  under  that  description  being  apparent. 

Doe  v.  Danvers,  7  East,  299.     See  Willan  v.  Lancaster,  3  Russ.  108. 

One  person  may  have  the  prima  tonsura  of  land  as  copyhold,  and 
another  the  soil,  and  beneficial  enjoyment  of  it  as  freehold. 
Stammers  v.  Dixon,  7  East,  200.|| 

(B)  In  what  Respect  Copyholds  partake  of  the  Nature  of  Freehold  Lands. 

My  Lord  Coke  says,  that  copyholders  have  only  a  fee-simple  secun- 
dum quid;  that  though  they  are  tenants  at  will,  yet  their  estates  shall 
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(B)  How  Copyholds  partake  of  the  Nature  of  Freeholds. 

descend  to  their  heirs,  and  sach  descent  shall  be  governed  by  the  rules 
of  the  (a)  common  law;  but  not  simp liciler  to  have  all  the  collateral 
qualities  of  estates  in  fee-simple. 

4  Co.  22  a ;  Co.  Copyh.  117.  (a)  [A  custom,  therefore,  that  where  there  was  no  son 
or  daughter,  the  land  should  descend  to  the  eldest  sister,  was  holden  not  to  entitle,  by 
implication,  the  eldest  niece.  For  if  the  custom  is  not  fully  explicit,  the  common  law 
must  regulate  the  course  of  descent.    1  T.  Rep.  466.] 

Therefore,  where  a  copyholder  by  license  made  a  lease  for  years,  and 
the  lessee  entered,  and  the  lessor  died,  leaving  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another,  and  the  eldest  son  died ; 
it  was  adjudged  the  daughter  of  the  whole  blood  should  inherit;  (b)  for 
the  possession  of  the  lessee  for  years  was  the  possession  of  the  elder 
brother,  who  may  have  possession  before  admittance. 

4  Co.  21  a;  Moor,  125,  pi.  272,  adjudged  ;  Vide  4  Leon.  38.  (6)  The  same  law  of  a 
guardian.  Co.  Copyh.  95;  Dyer,  292;  Cro.  Car.  411;  Roll.  Abr.  502.  That  there 
shall  be  a  possessio  fratris  before  admittance.  Roll.  Abr.  502;  3  Leon.  70;  Mod.  120; 
Moor,  272,  597 ;  Vent.  261;  Dalis.  110,  S.  P.  but  said,  that  if  the  lord,  by  custom, 
during  the  nonage  of  the  heir,  demises  it  to  a  stranger  for  years,  this  will  not  make  a 
possessio  fratris ;  and  vide  Co.  Copyh.  95,  where  my  Lord  Coke  saith,  that  if  the  lease 
for  years  determine,  and  the  elder  brother  die  before  entry,  the  youngest  brother  shall 
inherit;  hut  quaere?   Gilb.  Ten.  158. 

But,  though  it  be  governed  by  the  rules  of  the  common  law  concern- 
ing descents,  yet  it  partakes  not  of  the  nature  of  freehold  lands  in  other 
respects;  for  it  is  not  assets  in  the  heir's  hands;  neither  shall  a  woman 
be  endowed  of  it,  nor  a  man  be  tenant  by  the  curtesy,  unless  by  special 
custom ;  nor  shall  a  descent  take  away  an  entry. 

4  Co.  23  a;   30  b;  6  Mod.  63. 

A  man  seised  of  copyhold  lands  in  right  of  his  wife,  surrenders  to  the 
use  of  another  in  fee,  this  is  no  discontinuance,  but  the  wife  may  enter 
after  the  death  of  her  husband :  for  this  is  not  like  a  feoffment  at  com- 
mon law,*  which  by  the  notoriety  of  it  took  away  the  entry  of  the  wife 
for  the  benefit  of  strangers,  that  they  might  not  be  at  a  loss  against 
whom  to  bring  their  praecipes ;  for  in  case  of  copyhold  lands,  as 
there  is  no  such  inconvenience,  so  the  nature  of  the  conveyance  will  not 
admit  of  such  exposition. 

4  Co.  23  a  ;  Co.  Copyh.  141  ;  Supplement,  59;  Cro.  Eliz.  717,  contr. 
*  By  32  H.  8,  c.  28,  §  6,  the   husband   is  disabled   from   discontinuing  his  wife's 
estate. 

So,  if  a  tenant  for  life  surrender  to  the  use  of  another  in  fee,  it  is  no 
forfeiture ;  for  it  may  be  seen  by  the  court-rolls  who  is  tenant;  and  so 
the  stranger  is  at  no  loss  to  sue. 

Moor,  753  ;  4  Co.  23. 

If  a  copyholder  in  fee  surrenders  to  the  use  of  A  and  B,  and  the 
longer  liver  of  them,  and  that  for  want  of  issue  of  A  the  lands  shall 
remain  to  the  youngest  son  of  J  S;  in  this  case  A  has  but  an  estate 
for  life  ;  for  an  estate  tail  in  copyhold  lands  shall  not  pass  by  impli- 
cation. 

Co.  Copyh.  97;  Cro.  Car.  366;  Brownk  127. 

A  man  may  surrender  a  copyhold  estate  to  the  use  of  his  wife  ;  for 
she  takes  the  estate  from  the  lord,  as  an  instrument  to  convey  the  estate 
to  her ;  and  so  it  comes  not  within  the  reason  of  other  cases,  that  they 
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(C)  What  Acts  of  Parliament  extend  to  Copyholds. 

being  but  one  person  cannot  contract;  for  the  husband  gives  the  estate 
to  the  lord,  and  the  lord  admits  the  feme  to  it. 

;  Co.  29  b. 
But  the  lord  cannot  make  a  grant  of  a  copyhold  to  his  own  wife,  the 
grant  in  that  case  being  immediate. 

Firebrass  v.  Pennant,  2  Wils.  254.  J 

There  can  be  no  occupant  of  a  copyhold  estate,  because  of  the  preju- 
it  would  do  the  lord;  and  therefore  if  a  copyholder  being  tenant 
pur  auter  vie  die,  the  lord  shall  enter. 

Salk.  188,  pi.  7;  2  Ld.  Raym.  994 ;  6  Mod.  63,  per  Holt,  Ch.  Just. 

II  A.sthere  can  be  no  general  occupancy  of  copyholds,  and  no  special 
npancy  except  by  custom,  an  estate  to  A  for  her  life  and  that  of  B, 
terminates  on  the  death  of  A,  in  the  absence  of  any  custom  that  it  should 
s*o  to  her  heir  or  devisee,  or  the  other  cestui  que  vie. 
Doe  v.  Scott.  4  Bam.  &  C.  706. 

But    there  may  be  a  special  occupant  of  a  copyhold. 
Doe  v.  Martin,  2  Bl.  Rep.  1148;  Mardiner  v.  Elliott,  2T.  Rep.  746.  || 

i  A  copyholder  ex  parte  materna  devised  to  his  heir,  who  died  before 
admission  :  it  was  holden,  that  the  estate  should  descend  to  the  heir  on 
the  part  of  the  mother. 

Smith  v.  Triggs,  1  Str.  487.] 
It  tenant  in  tail  of  a  copyhold  suffer  a  recovery  in  the  lord's  court, 
the   fee    acquired   by   such   recovery  shall   follow  the   descent   of  the 
entail. 

Crow  v.  Baldwer,  5  T.  Rep.  104.  || 

(C)  What  Acts  of  Parliament  shall  be  said  to  extend  to  Copyhold  Estates;  and  herein, 

1.  Of  the  Statute  De  Donis,  the  entailing  Copyhold  Estates  by  Custom,  and  the  Manner  of 

docking  such  Entails. 

The  entailing  of  copyholds,  and  whether  they  are  within  the  statute 
de  donis.  appears  to  have  been  matter  of  great  controversy ;  and  it  seems 
now  agreed,  that  the  statute  de  donis  creates  no  entail  of  copyhold  lands, 
because  they  are  entirely  subject  to  the  custom  of  the  manor,  and 
governable  by  it ;  and  because  they  are  not  within  the  word  tenementa, 
which  comprehends  only  an  estate  of  freehold. 

Co.  Lit.  60;  3  Co.  8,  Hey  don's  case;  Sid.  314;  Roll.  Abr.  506,  838;  [Cro.  Car.  42.] 

Also  it  seems  now  agreed,  that  if  the  custom  of  the  manor  has 
admitted  of  limitations  of  remainders  upon  such  gifts,  that  then  the 
custom  of  the  manor,  (a)  pursuing  the  model  of  the  statute,  creates 
a  good  entail;  but  such  entail  doth  not  arise  by  virtue  of  the  statute; 
but  it  shall  be  presumed  there  was  the  same  law  of  that  manor  by 
custom  time  immemorial,  as  began  in  the  kingdom  by  the  statute.  i 

M\  Lord  Coke  says,  Co.  Lit.  60,  that  by  the  custom  of  the  manors,  the  statute 
co-operating  with  it,  copyholds  maybe  entailed;  but  there  cannot  be  an  estate  tail  in 
copyholds  by  custom  only,  nor  any  estate  tail  by  the  statute  only;  the  meaning  of  which 
seems  to  be,  that  estates  tail  were  before  the  statute,  as  to  the  manner  of  the  limitation, 
by  the  custom  of  some  manors  ;  as,  that  an  estate  was  granted  to  a  man  and  the  heirs 
of  his  body  begotten,  the  remainder  over  to  another ;  but  that  in  other  respects  those 
estates  were  not  estates  tail  before  the  statute;  as,  that  the  tenant  should  no  ways  alien 
to  debar  his  issue,  or  them  in  remainder ;  and  that  if  he  discontinued,  they  should  have 
a  furmedon  in  descender  or  remainder;  but  these  things  were  introduced  by  the  statute 
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upon  the  estate,  which  was  the  same  in  limitation  by  the  common  law.  And  this  seems 
supported  by  the  following  authorities:  Carter,  22;  Cro.  Eliz.  307,  717,  907;  Moor, 
173,  188;  Leon.  175;  Poph.  128;  Sid.  268;  Cro.  Car.  45;  Moor,  637;  3  Co.  8; 
9  Co.  105  a;  3  Lev.  327;  4  Mod.  86. 

A  copyhold  was  surrendered  to  the  use  of  the  copyholder's  last  will, 
who  devised  it  to  J  S  in  tail,  &c. ;  J  S  hath  issue  and  surrenders  to  the 
use  of  his  wife  for  life ;  and  it  was  adjudged,  that  since  the  jury  found 
it  was  not  the  custom  of  the  manor  to  have  an  estate  tail  in  the  copyhold, 
that  J  S  had  a  fee  conditional ;  and  that  by  his  having  of  issue,  he  had 
performed  the  condition ;  and  the  surrender  to  the  use  of  his  wife  was 
good. 

Cro.  Car.  44,  45,  Rowden  and  Maltster.  See  Co.  Copyholder,  prefixed  to  Co.  Lit. 
fo.  59,  §  49. 

But  though,  by  custom  time  out  of  mind,  copyholds  may  be  entailed, 
yet  it  is  no  proof  of  such  custom,  that  an  estate  hath  been  granted  to  a 
man  and  the  heirs  of  his  body ;  for  that  may  be  a  fee  conditional ;  but 
it  must  be  shown  that  a  remainder  hath  been  limited  over,  and  enjoyed, 
or  that  the  issue  hath  recovered  after  the  alienation  of  his  ancestor,  or 
the  like. 

3  Co.  8  b;  Co.  Lit.  60  b;  Roll.  Abr.  838. 

These  entails,  like  all  others,  may  be  docked  ;  but  the  manner  of  doing 
it  differs  according  to  the  custom  of  the  manor ;  the  more  common,  and 
(according  to  Lord  Macclesfield)  the  only  proper  way  of  barring  such 
entails  is  by  recovery  in  the  lord's  courts,  which  is  (a)  always  allowed 
where  the  custom  of  entailing  prevails,  to  avoid  the  danger  of  perpetuity 
in  such  copyholds,  (b) 

Co.  Lit.  60  ;  Sid.  314  ;  Moor,  358 ;  3  P.  Wms.  10.  (a)  But  a  recovery  with  voucher 
doth  not  of  common  right  bar  the  entail  of  a  copyhold  estate ;  but  that  as  to  the  entailing 
of  them,  custom  is  requisite ;  so,  without  custom,  the  entail  cannot  be  cut  off:  The 
reasons  are,  that,  without  an  intended  recompense  in  value,  no  recovery  shall  bind,  and 
the  surrenderee  comes  in  in  the  post  by  the  lord,  and  is  not  in  the  per  by  the  party,  and 
so  no  warranty  can  be  annexed  of  common  right;  for  no  estate  less  than  a  freehold  is 
capable  of  common  right  of  having  a  warranty  annexed  to  it.  Moor,  358,  753 ;  Cro. 
Eliz.  380,  391,  907;  4  Co.  23;  Raym.  164;  Lev.  136.  (£)  |]  It  would  seem  from  the 
case  of  Taylor  v.  Shaw,  Carter,  22,  that  a  custom  to  restrain  a  recovery  would  not  be 
good  ;  as  a  custom  to  bar  by  forfeiture,  et  non  aliter  ,•  the  nan  aliter  would  be  void.  "  If 
j  on  allow  a  customary  entail,  you  must  allow  a  customary  recovery,"  said  Bridgman, 
C.J.  || 

Also,  according  to  the  custom  of  some  manors,  a  surrender  to  the  lord 
is  equivalent  to  a  recovery  at  common  law,  and  shall  bar  such  entails. 

Co.  Lit.  60  b  ;  ||  Martin  v.  Mowlin,  2  Burr.  969.  And  it  hath  been  determined,  that 
where  the  custom  does  not  prescribe  any  particular  mode  of  barring  the  entail,  a  sur- 
render (although  only  to  the  use  of  a  will)  will  be  sufficient  without  a  custom.  Carr  v. 
Singer,  2  Ves.  603;  Moore  v.  Moore,  lb.  596;  Ambl.  279,  S.  C;  Otway  v.  Hudson, 
2  Vern.  583  ;  Hinton^v.  Hinton,  2  Ves.  639.  But  a  custom  to  bar  by  surrender  may  be 
concurrent  with  a  custom  to  bar  by  recovery.  Everall  v.  Smalley,  1  Wils.  26;  2  Str. 
1 197,  S.  C. ;  Doe  v.  Truby,  2  Bl.  Rep.  944.  One  instance  has.  been  holden  to  be  suf- 
ficient evidence,  uncontradicted,  of  a  custom  to  bar  by  surrender,  though  the  surrenderor 
had  not  been  dead  twenty  years,  and  though  an  instance  was  in  evidence  of  a  recovery 
suffered.  Roe  v.  Jeffery,  2  Maule  &  Selw.  92,  which,  however,  as  we  have  seen  above, 
v.  ould  not  be  inconsistent  with  the  custom  to  bar  by  surrender.  || 

And  in  some  manors,  a  forfeiture  committed  by  tenant  in  tail  of  the 
copyhold,  and  the  lord's  making  three  proclamations,  and  seizing  the 
copyhold,  and  re-granting  it  to  the  copyholder,  has  been  allowed  a  good 
custom  to  bar  the  entail.  So  it  is,  if  tenant  in  tail  surrenders  to  the 
purchaser  and  his  heirs,  who  commits  a  forfeiture,  and  the  lord,  as  before, 

2l 
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seizes  it.  and  makes  proclamations;  this  is  a  bar  of  the  entail,  and  the 
custom  allowed  good. 

Co  Copyh.  135;  ||  Pilkington  v.  Bagshaw,  Style,  450;  Pilkington  v.  Stanhope, 
1  Sid.  31  1  ;'  -  Keb.  127,  S.  C;  Grantham  v.  Copley,  2  Saund.  422.  This  custom  of 
barring  entails  is  peculiar  to  the  manor  of  Wakefield.  || 

\  so,  if  a  copyholder  in  tail  accept  a  grant  of  the  freehold  of  the  pre- 
mises holder!  by  copy,  the  entail  of  the  copyhold  will  be  extinguished. 

Dunn  v.  Green,  3  P.  Wms.  9 ;  Wynne  v.  Cookes,  1  Br.  Ch.  Rep.  515;  Challoner 
t.  Murhall,  2  Ves.  Jun.  521. 

so.  if  tenant  in  tail  of  a  trust  of  copyhold  accept  a  surrender  of  the 
il  estate  from  the  trustees,  it  will  bar  the  entail  and  remainders  over. 
Grayme  v.  Grayme,  1  Watk.  Copyh.  179. 

But,  while  the  equitable  entail  and  the  legal  estate  are  in  several 
persons,  such  entail  must  be  haired  by  some  act  of  the  tenant ;  for  though 
it  he  hut  an  estate  in  equity,  it  will  not  be  devisable  unless  the  entail  be 
barred. 

Roe  v.  Lowe,  1  H.  Bl.  451  ;  1  Watk.  Copyh.  ISO. 

Where  a  tenant  in  tail  of  the  trust  of  a  copyhold  requested  the  trustees 
to  surrender  to  him,  and  on  their  refusal  to  do  so,  filed  a  bill  to  compel 
them  :  and.  pending  the  suit,  went  to  the  lord's  court  and  desired  to  be 
permitted  to  surrender,  which  was  refused,  because  the  legal  estate  was 
in  the  trustees;  and  he  afterwards  devised  the  premises;  it  was  decreed, 
that  the  copyholds  should  pass  by  his  will,  the  entail  and  remainders 
being  considered  as  sufficiently  barred. 
Otway  v.  Hudson,  2  Vera.  583. 

A  dormant  entail  shall  be  presumed  to  have  been  cut  off,  where  several 
of  the  issue  of  the  original  tenant  in  tail  have  been  admitted  as  tenants 
in  fee-simple. 

Wadsworth's  case,  Clayton's  Rep.  26. 

||  To  facilitate  the  suffering  of  common  recoveries  in  the  lord's  court 
of  copyhold  or  customary  tenements,  persons,  whether  under  coverture 
or  not,  who  may  suffer  them  in  person,  are  by  st.  47  G.  3,  sess.  2,  c.  8, 
enabled  to  suffer  them  by  attorney. 

Copyholds  are  now  excepted  out  of  the  section  of  the  bankrupt  act, 
directing  the  commissioners  to  convey  the  real  estate  to  the  assignees, 
(6  G.  4,  c.  16,  §  64,)  and  the  68th  and  69th  sections  provide  generally 
for  their  sale  for  the  benefit  of  the  creditors.  || 

2.  Of  such  Statutes  as  may  be  said  to  relate  to  them. 

The  general  rule  laid  down  for  the  exposition  of  statutes,  as  to  their 
extending  or  not  extending  to  copyhold  estates,  is  this,  that  where  an 
act  of  parliament  alters  any  estate,  interest,  tenure,  or  custom,  or  service 
of  the  manor,  or  doth  any  thing  in  prejudice  either  to  the  lord  or  tenant, 
there  the  general  words  of  the  act  will  not  extend  to  copyhold  estates; 
but,  where  an  act  is  generally  made  for  the  public  good,  and  no  preju- 
dice accrues  to  the  lord.  &c,  there  copyholders  are  hound  by  it. 

3  Co.  7;  Leon.  4  ;   Moor.  128  ;  Cro."  Car.  42;  Skin.  297  ;  Salk.  185;  4  Mod.  83. 

(a)  Copyholders  are  within  the  statute  of  limitations;  for  that  is  an 
act  made  for  the  preservation  of  the  public  quiet,  and  noways  tending 
to  the  prejudice  of  the  lord  or  tenant. 

Moor,  410.  (a)  But  debt  for  a  fine  is  not  within  the  statute  of  limitations.  2  Keb.  53*. 
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It  seems  (a)  formerly  to  have  been  the  better  opinion,  that  a  grantee 
or  surrenderee  of  reversions  of  copyholds  could  not  take  advantage  of  a 
covenant  broken,  by  32  H.  8,  c.  3  ;  because  he  comes  in  in  the /;<«/,  and 
not  in  the  per;  and  the  lord  would  have  a  tenant  put  upon  him,  without 
his  admittance  :  but  it  (b)  has  been  solemnly  adjudged,  that  this  being  a 
beneficial  law,  it  shall  extend  to  copyholds. 

(a)  Co.  Copyh.  151,  156;  Suppl.  106  ;  Cro  Car.  24  ;  Lex  Custom.  253  ;  Yelv.  135, 
222;  Cro.  Jac.  305;  Hob.  177;  Cro.  Eliz.  17  ;  Keb.  356.  (6)  4  Mod.  82  to  86,  ad- 
judged between  Cope  and  Glover;  3  Lev.  326,  S.  C.  adjudged;  Skin.  297,  305,  S.  C. 
adjudged  ;  Salk.  185,  S.  C.  adjudged. 

The  32  H.  8,  c.  2S,  of  the  husband's  discontinuing  of  the  wife's  lands, 
does  not  extend  to  copyhold  estates. 

Co.  Copyh.  152;  Suppl.  68;  4  Co.  23.  But,  whether  the  other  branch  of  it,  or  the 
13  Eliz.  c.  10,  concerning  leases  made  by  husband  and  wife,  tenants  in  tail,  or  ec- 
clesiastical persons,  extend  to  copyhold,  vide  Cro.  Car.  44;  Co.  Copyh.  151;  Co.  Lit. 
44  a;  6  Co.  37;  3  Lev.  327.     And  vide  tit.  Leases.   p 

Copyholds  are  not  within  the  11  H.  7,  c.  20,  which  makes  void  the 
alienation  of  the  wife  of  any  estate  which  she  hath  m  dower,  for  life, 
or  in  tail,  jointly  with  her  husband,  &c. ;  for  thereby  an  entry  being  given 
to  the  next  heir,  he  would  come  in  to  be  tenant  without  the  admittance 
of  the  lord. 

2  Sid.  41,  73;  3  Lev.  327;  4  Mod.  85. 

The  27  II.  8,  c.  10,  for  executing  uses  to  the  possession,  extends  not 
to  copyholds ;  neither  doth  that  branch  of  the  act  concerning  jointures 
extend  to  them;  so  that  if  a  jointure  be  made  to  a  woman  of  copyhold 
lands,  that  will  be  no  bar  to  her  dower,  (c) 

Co.  Copyh.  Cro.  Car.  44;  4  Mod.  85.  (c)  ||  It  should  seem,  however,  that  under 
certain  circumstances,  it  may  be  a  bar  in  equity.  And  where  a  testator,  reciting  that 
he  was  seised  of  a  copyhold,  (though  he  was  not  so,)  devised  to  his  wife  "  in  full 
satisfaction  of  all  dower  and  right  of  dower  or  thirds,  which  she  might  have  or  claim 
in  or  out  of  his  real  estate,"  and,  after  making  hi*  will,  purchased  a  copyhold;  it  was 
holden  in  equity,  that  the  devise  extended  to  the  freebench  of  the  widow ;  and  that  she 
was,  consequently,  barred,  or  at  least  put  to  her  election;  freebench  being  "  a  customary 
right  nomine  dolis,  and  so  declared  by  Bracton,  and  instead  of  dower."  Warde  v. 
Warde,  Ambl.  299.     So  to  the  same  effect,  Walker  v.  Walker,  1  Ves.  54.  || 

But  yet  the  statute  of  Merton,  that  gives  damages  in  a  writ  of  dower 
where  the  husband  died  seised,  extends  to  copyholds,  though  the  word 
seised  is  properly  applicable  to  freeholds;  but  this  is  by  force  of  the 
equity  of  the  statute. 

2  Inst.  325 ;  Cro.  Car.  43  ;  4  Co.  30  b ;  Co.  Copyh.  152. 

The  statute  of  Westm.  2,  c.  3,  in  all  its  branches  extends  to  copyhold 
lands ;  for  it  is  an  act  made  to  redress  wrong,  and  no  way  prejudicial  to 
the  interest  either*  of  the  lord  or  tenant,  either  in  the  cut  in  vita  given  to 
the  wife  upon  the  husband's  discontinuance,  the  receipt  of  the  wife,&c, 
or  quod  ei  deforciat  to  particular  tenants. 

Co.  Lit.  369  b;  Co.  Copyh.  152;  4  Mod.  84;  3  Lev.  327. 

It  is  enacted  by  31  H.  8,  c.  13,  that  if  any  abbot,  &c,  shall  make  any 
lease  of  lands,  &c,  in  the  which  any  estate  for  life,  &c,  then  had  its 
being  and  continuance,  then  every  such  lease  shall  be  void.  A  copy- 
hold was  let  by  copy  for  life,  and  then  the  religious  house  granted  a 
lease  of  it  to  another  for  eighty  years ;  and  the  question  was,  Whether 
a  copyhold  estate  for  life  was  within  the  words  of  the  act,  in  the  which 
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any  estate  or  interest,  &c.  ?  and  it  was  resolved  that  the  lease  was  void, 
and  that  the  copyholder  had  an  estate  or  interest  for  life. 

3  Co.  7,  Heydon's  case;  Leon.  4;  Moor,  1-28;  Cro.  Car.  42. 

The  32  11.  S.  e.  «».  against  champerty,  extends  to  copyholds,  for  the 
words,  if  any  bargain,  buy  or  sell  any  right  or  title;  so  that  they 
arc  within  the  words  of  the  act,  being  made  to  suppress  wrong;  and 
within  the  equity  of  it,  neither  lord  nor  tenant  being  prejudiced  by  it. 

<     .  Lit.  369;  Co.  Copyh.  152;  4  Mod.  84;  3  Lev.  327. 

The  31  II.  8,  c.  1,  and  32  H.  8,  c.  32,  concerning  partitions,  extend 
not  to  copyholds,  because  the  acts  provide  it  shall  be  done  by  writ  of 
partition  :  and  copyhold  lands  are  not  impleadable  at  common  law. 

Cro.  Car.  1 1 ;   Co.  Copyh.  151 ;  4  Mod.  85. 

The  statute  of  Westm.  2,  c.  20,  which  gives  the  elegit,  extends  not  to 
copyhold  lands,  for  then  the  lord  would  have  a  tenant  brought  in  upon 
him  without  his  admittance  or  consent. 

3  Co.  9;  Co.  Copyh.  149;  Gilb.  Ten.  185;  Sav.67;  Roll.  Abr.  888;  Cro.  Car.  44: 
Hardr.  133;  O.  Benl.  163;  3  Read.  Stat.  Law.  123  ;  2  Inst.  396. 

By  2  Ed.  6,  c.  8,  it  is  expressly  provided,  that  copyholders  shall  have 
the  like  traverse  and  remedy  where  their  interest  is  not  found  by  the 
office,  as  freeholders  and  others  have ;  and  so  also  upon  12  Eliz.  c.  8. 

Co.  Copyh.  145. 

By  1  Ed.  6,  c.  14,  it  is  expressly  provided,  that  no  copyhold  should 
come  into  the  king's  hands  by  dissolution  of  monasteries;  which  clause 
was  put  in  for  the  benefit  of  lords  of  manors. 

Co.  Copyh.  146. 

The  forging  of  court-rolls  is  expressly  within  5  Eliz.  c.  14,  as  well  as 
forging  any  other  charter,  deed,  or  writing  sealed,  whereby  to  defeat  a 
copyholder  or  freeholder. 

Co.  Copyh.  146. 

Copyholders  are  within  the  statutes  of  bankrupts,  for  the  statute  of 
13  Eliz.  c.  7,  expressly  mentions  them;  and  though  other  statutes  do 
not,  yet  they,  being  made  for  further  remedy,  are  to  be  expounded  by 
the  former,  especially  since  that  hath  taken  care  that  no  prejudice  should 
happen  to  the  lord. 

Cro.  Car.  550,  568  ;  Co.  Copyh.  146.  But  the  statute  of  34  &  35  H.  8,  c.  4,  did 
not  extend  tothern;  therefore  it  was  necessary  to  make  a  subsequent  law  to  include 
them.     4  Mod.  84,  85. 

Copyholds  are  within  the  35  Eliz.  cap.  2,  against  recusancy,  and  for- 
feitable for  the  recusant's  life,  but  the  forfeiture  goes  to  the  lord,  not  to 
the  king,  by  the  express  words  of  the  statute ,  but  it  seems  that  copy- 
holds are  not  within  the  29  Eliz.  c.  6,  or  3  Jac.  1,  c.  4,  in  respect  of  the 
prejudice  that  would  accrue  to  the  lord  by  the  loss  of  his  services. 

Co.  Copyh.  147;  Loon.  97;  Owen,  37;  2  Inst.  737;  Cawley,  107;  2  Hawk.  P.  C. 
c.  10,  §  16.     ||  As  to  the  recusancy,  see  stat.  31  G.  3,  c.  32.  || 

The  16  R.  2,  c.  5,  which  makes  it  a  forfeiture  of  lands,  &c,  to  pur- 
chase bulls  of  the  pope,  extends  not  to  copyhold  lands  for  the  prejudice 
the  lord  would  sustain  if  the  king  should  have  the  lands. 

Co.  Copyh.  149. 

The  statute  of  fines  extends  to  copyhold  lands,  because  it  was  made 
to  avoid  controversies,  and  is  noways  prejudicial  to  the  lord. 

9  Co.  105  a ;  Co.  Copyh.  153 ;  but  see  5  Co.  125. 
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(C)  What  Acts  of  Parliament  extend  to  Copyholds. 

I)  The  stat.  7  Ann.  c.  19,  relative  to  conveyances  by  infant  trustees 
extends  to  copyholds. 

Doe  v.  Morgan,  7  T.  Rep.  103. 

Qu.  whether  the  statute  4  G.  2,  c.  2S,  §  5,  relative  to  distresses  for 
rent  arrear  extends  to  copyholds. 

Vide  2  Watk.  Copyh.  181, 182. 

Copyholds  are  within  the  statute  of  mortmain  of  9  Geo.  2,  c.  36. 

Attorney-General  v.  Andrews,  1  Ves.  225.  || 

[Resulting  trusts  of  copyholds,  as  well  as  of  freeholds,  are  within  the 

statute  of  frauds.     But  copyholds  are  not  within  20  Car.  2,  c.  3,  §  12,  or 

the  14  Geo.  2,  c.  20,  §  9,  relative  to  estates  per  autre  vie  ;  \\  that  statute 

being  confined  to  cases  where  there  is  no  special  occupant ;  and  there 

being,  by  the  better  opinion,  no  general  occupant  of  a  copyhold. || 

Withers  v.  Withers,  Ambl.  151 ;]  ||  Doe  v.  Martin,  2  Bl.  Rep.  1143;  Gilb.  Ten.  326; 
Zouch  v.  Forse,  7  East,  186.  || 

||Copyholds  seem  to  be  within  the  statute  of  27  Eliz.  c.  4,  against  co- 
vinous and  fraudulent  conveyances. 

Cowp.  705;  Dougl.  716.|| 

The  17  E.  2,  c.  10,  which  giveth  the  wardship  of  idiots'  lands  to  the 
king,  he  finding  them  convenient  maintenance  out  of  the  profits  thereof, 
extends  not  to  copyhold  lands,  for  the  prejudice  that  would  thereby 
ensue  to  the  lord  ;  but  yet  all  alienations  made  by  an  idiot  of  his  copy- 
hold lands,  after  office  found,  shall  be  avoided  by  the  king. 

Bulst.  50;  Co.  Copyh.  152  ;  4  Co.  126  b. 

A  copyholder  is  not  within  the  statute  12  Car.  2,  c.  24,  to  dispose  of 

the  custody  of  his  infant  heir,  because  of  the  meanness  of  his    estate 

and  the  prejudice  that  would  accrue  to  the  lord  of  the   manor;  and 

therefore  the  lord,  or  those  entitled  by  the  custom,  shall  have  the  custody 

of  him. 

3  Lev.  395,  Clench  and  Cudmore;  2  Lutw.  1181,  S.  C. ;  Comb.  243,  S.  C.  ||Though 
the  appointment  of  a  guardian  by  a  father  under  the  stat.  12  Car.  2,  c.  24,  as  to  the 
copyhold  property  of  his  child,  would  not  be  good  where  the  custom  of  the  manor  gives 
the  guardianship  to  the  lord  :  yet  it  should  seem  to  be  good  against  the  guardian  in  so- 
cage, who  would  be  entitled  to  the  custody  of  the  copyholds,  if  the  custom  had  not  vested 
the  guardianship  in  another.  And  in  both  cases  the  appointment  would  be  good,  per- 
haps, as  to  the  person  of  the  child.     Watk.  n.  clxxii.  to  Gilb.  Ten.  p.  476,  477. || 

||Copyholds  are  not  within  the  10th  chapter  of  the  statute  of  Merton, 
enabling  suitors  to  make  attorneys. 

2  Inst.  100. 

Nor  do  they  seem  to  be  within  the  9th  chapter  of  the  statute  of  Marl- 
berge,  which  gives  contribution  for  suit. 

2  Inst.  117. 

Nor  are  they  within  the  12th  chapter  of  the  statute  of  Gloucester, 
relative  to  foreign  warranty. 

2  Inst.  235. 

Nor  the  statute  of  Acton  Burnel,  cle  mercatoribus. 
Moor,  128. 

Nor  the  statute  32  H.  8,  c.  37,  which  empowers  executors  to  aistram. 

Bull.  N.  P.  57 ;  but  see  Gilb.  Ten.  186,  187,  and  qu. 

Nor  the  statutes  of  wills. 

Tuffhell  v.   Page    2  Atk.  36;  Attorney-General  v.  Andrews,  1   Ves.  225;   Harai 
Vol.  II.— 48 
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(E)  Of  particular  Customs  that  are  good,  &c. 

Notes  (1)  and  (3,)  to  Co.  Lit.  111b;    Carey  v.  Askew,  2  Br.  Ch.  Rep.  58;  Doe  v. 
rs.  7East,  299.11 

I  >    Of  such  general  Customs  as  may  be  said  to  relate  to  all  Copyhold  Estates. 

There  arc-  two  sorts  of  customs;  first,  General,  which  extend  to  all 
kinds  of  manors,  which  arc  warranted  by  the  common  law,  and  of 
which  the  courts  take  notice  ;  secondly,  Particular  customs,  which  must 
be  pleaded. 

Salk.  L84. 

By  the  general  custom,  and  of  common  right,  every  copyholder  may 
take  hedge-bote,  house-bote,  and  plough-bote,  upon  his  copyhold  ;  but 
yet  this  power  maybe  restrained  by  custom;  as,  that  the  copyholder 
shall  not  take  it,  unless  by  the  assignment  of  the  lord,  or  his  bailiff. 

13  Co.  68;  Godb.  172;  2  Brownl.  329. 

Every  copyholder  may  make  a  lease  for  a  year,  and  such  lessee  may 
maintain  an  ejectment;  for  as  the  common  law  warrants  such  lease,  so 
it  gives  him  a  remedy  for  the  recovery  of  what  he  is  entitled  to  under  it. 
4  Co.  26  a;  Cro.  Eliz.  461. 

A  copyholder  may  (a)  surrender  to  the  lord  by  attorney  in  court,  be- 
cause lie  may  do  that  communi  jure ;  and  so  the  common  law  gives 
him  power  to  do  it  by  attorney,  as  an  incident  to  his  estate.  So,  a  sur- 
render to  the  lord  out  of  court  is  de  communi  jure,  and  therefore  the 
copyholder  may,  as  it  seems,  do  it  by  attorney,  (b)  and  so,  it  seems,  to 
the  (c)  steward  ;  but,  if  the  surrender  be  to  two  customary  tenants,  there 
it  cannot  be  done  by  attorney  without  a  special  custom. 

Cro.  Jac.  526;  Cro.  Eliz.  443,  contr.  ,■  Cro.  Car.  273;  Leon.  36;  Co.  Copyh.  92. 
Si  e  St.  47  G.  3,  c.  8.  (a)  Admittance  by  the  lord  in  court,  or  out  of  court,  seems  to  be 
i!i  communi  jure  ;  but  quaere,  whether  de  communi  jure  he  is  to  admit  by  attorney  ;  and 
vide  it  Co.  75 ;  Leon.  36,  contr. ;  Co.  Lit.  59  ;  3  Bulst.  80,  and  2  Sid.  37,  61.  That  the 
lord  is  not  compellable  to  admit  by  another,  because  the  corporal  service  of  fealty  is  due 
from  every  copyholder,  (i)  [It  is  said  in  2  Ves.  679,  to  have  been  expressly  denied 
by  Lord  Hardwicke,  that  a  surrender  can  be  by  attorney  out  of  court.]  ||But  this,  if 
understood  generally,  is  contrary  to  uncpuestionable  authority.  1  Watk.  Copyh.  67.|| 
(c)  That  there  is  the  same  reason  that  the  steward  should  take  surrenders  out  of  court, 
and  also  out  of  the  manor,  as  that  the  lord  should.  Salk.  184.  So  R.  9  Co.  76  a,  b; 
1  Roll.  Abr.501. 

(E)  Of  particular  Customs  that  are  good,  and  peculiar  only  to  some  Copyholds. 

Particulak  customs  are  to  be  construed  strictly:  but  the  reasonable- 
ness of  them  is  not  altogether  to  be  considered  from  the  rules  and 
maxims  of  the  common  law,  (for  there  is  no  custom  but  what  in  some 
point  or  other  overthrows  the  common  law,)  but  from  the  conveniency 
of  the  thing  itself. 

A  custom  that  if  a  copyholder  do  not  repair,  it  shall  be  presented  by 
the  homage,  the  tenant  amerced,  and  that  the  lord  shall  distrain  upon 
the  copyholder  or  under-tenant,  is  a  good  custom,  for  the  under-tenant 
is  not  a  mere  stranger. 

March,  161. 

But  a  custom  that  after  the  death  of  tenant  for  life  the  lord  is  com- 
pellable to  make  a  grant  for  life  to  his  son,  and  if  no  son,  to  the  daught- 
er, is  a  void  custom,  because  it  obliges  the  lord,  who  hath  the  interest, 
to  grant  it  to  this  or  that  particular  person,  whether  he  will  or  no  :  (d) 
but  a  custom  for  a  copyholder  for  life  to  nominate  his  successor,  is  good-. 
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and  a  custom  that  such  a  copyholder  may  cut  down  trees  is  good,  for 
he  is  quasi  a  copyholder  ia  fee.  (e) 

2  Brownl.  85;  Noy,  2 ;  Cro.  Jac.  368;  Moor,  842,788.  (d) JNoy,  2,  Crabb  v. 
Bales,  Ibid.  3,  cited  in  Warne  v.  Sawyer,  1  Ro.  Rep.  48;  and  in  Perkins  v.  Titus, 
3  Mod.  134;  Bill's  case,  4  Leon.  238;  Rowles  v.  Mason,  1  Brownl.  132;  2  Brownl. 
85,  19-2,  S.  C.  ;  1  R.  Abr.  tit.  Customs,  (E,)  pi.  18,  S.  C. :  Devenish  v.  Baines,  Pr.  Ch. 
3  ;  Mardiner  v.  Elliott,  2  T.  Rep.  746.  (e)  And  where  a  copyholder  of  inheritance  in  a 
manor,  in  which  such  a  custom  obtains,  carves  out  the  estate,  he  may  give  to  him,  whom 
he  makes  tenant  for  life,  the  right  of  cutting  the  timber.  Denn  v.  Johnson,  10  East, 
266.  On  this  custom,  however,  there  would  seem  to  be  still  doubt.  Dench  v.  Bamp- 
ton,  4  Ves.  703,  704. || 

|| A  custom  for  the  homage  to  assess  a  compensation  in  lieu  of  a 
heriot  to  be  paid  by  an  in-coming  copyholder  on  surrender  or  alienation, 
would  seem  to  be  bad. 

Parkin  v.  Radcliffe,  1  Bos.  &  Pull.  282.  || 

Custom  for  the  steward  to  make  by-laws  for  the  ordering  of  the  com- 
mon, is  good  ;  but  an  order  that  the  tenant  shall  not  put  in  this  or  thai 
beast,  is  void,  because  it  takes  away  his  inheritance:  but  a  by-law  that 
he  shall  not  do  it  before  such  a  day,  is  good,  being  not  restrictive  of  his 
inheritance,  but  only  directive  of  it. 

March,  28  ;  Leon.  190.  [In  the  case  from  Leonard,  the  by-law  was  by  the  majority 
of  the  tenants.] 

Custom  that  he  who  lives  above  ten  miles  from  the  manor, upon  pay- 
ing Sd.,  and  Id.  to  the  steward,  shall  be  excused  from  attendance  upon 
the  court,  is  a  good  custom,  if  it  be  averred  that  there  are  sufficient  ten- 
ants who  live  near  the  manor. 

Sid.  361  ;  Mod.  77;  2  Keb.  344,  380,  851. 

A  custom  to  devise  land,  the  lessee  paying  the  treble  value  of  the  rent, 
and  if  he  die  within  the  term,  that  his  heir  shall  have  it,  paying  one  year's 
rent ;  and  that  if  he  assign,  the  assignee  shall  have  it,  paying  a  year's 
rent ;  was  holden  to  be  a  good  custom. 

Hut.  101,  126,  127. 

That  a  copyholder  shall  not  alien  without  a  license,  is  a  good  custom; 
so  is  a  custom  that  if  a  copyholder  make  a  lease  for  one  year,  and  die, 
that  it  shall  be  void  against  his  heir;  (a)  but  a  custom  that  the  copy- 
holder shall  hold  the  land  half  a  year  after  the  term,  is  void. 

Lit.  Rep.  233 ;  Moor,  8,  pi.  27.  (a)  A  custom  that  the  executors  shall  hold  a  year 
after  the  copyholder's  death,  is  a  good  custom.  Cro.  Jac.  36.  That  a  copyholder  may 
give  a  warrant  of  attorney  to  surrender  after  his  death,  is  a  void  custom.  2  Roll.  Abr.  157. 

That  if  a  copyholder  will  sell  his  land,  the  next  of  blood  shall  have 
the  refusal,  or  the  next  neighbour  to  the  east,  is  a  good  custom. 

Lex  Custom.  34. 

If  there  be  a  custom  that  a  copyholder  shall  not  put  in  his  beasts  to 
take  the  common  before  the  lord  hath  put  in  his,  this  is  a  void  and  un- 
reasonable custom,  because  it  is  in  the  power  of  the  lord  to  take  away 
the  interest  of  his  commoners.  (6)  So,  a  custom  that  the  tenant  shall 
pay  a  fine  upon  the  marriage  of  his  daughter,  is  void,  because  against 
the  freedom  of  the  subject ;  but  if  a  man  obliges  himself  to  such  a  thing 
by  tenure,  it  is  good,  being  his  own  contract. 

2  Brownl.  277;  Co.  Copyh.  70,  71.  (b)  If  the  husband  shall  be  tenant  by  the  cur- 
tesy, or  the  woman  in  dower,  then  to  pay  a  fine  upon  marriage,  is  reasonable.  Co. 
Copyh.  73;  2  Roll.  Abr.  264,  265. 

A  custom  may  be  void  for  the  uncertainty  of  it;  as,  if  it  be  that  the. 
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tenants  ought  not  to  pay  above  two  years'  rent  for  a  fine,  but  that  they 
may  pay  so  much  or  less.     Qu. 
2  Roll.  Abr.  264. 

My  Lord  Coke  seems  to  be  of  opinion,  that,  by  special  custom,  a  wife 
may  devise  copyhold  land  to  her  husband  ;  but  he  says  that  this  custom 
bath  been  so  much  impugned,  that  he  cannot  justify  the  validity  of  it. 

('".  Copyh.  94.  Vide  .Moor,  123,  where  it  was  debated,  whether  a  custom  that  a 
U  me  coverl  might  devise  copyhold  to  her  husband,  or  any  other  was  good1?  and  it  seemed 
to  be  the  opinion  of  the  court  that  it  was;  but  the  judgment  went  on  a  fault  in  pleading; 
but  vide  \\  inch.  27;  March,  8;  4  Co.  61  b,  where  it  is  holden  no  good  custom. 

Copyholders  by  custom  may  have  solum  et  scparalem  pasturam  in 
tlic  soil  of  the  lord,  and  exclude  the  owner  ;(c/)  but  a  copyholder  of  in- 
heritance cannot,  without  special  custom,  dig  for  mines;  neither  can  the 
lord  diLr  in  the  copyholder's  lands,  for  the  great  prejudice  he  would  do 
to  the  copyholder's  estate;  but  the  copyholders  may  dig  marl  to  lay  on 
the  copyhold  land,  but  cannot  enclose  where  it  never  was  enclosed  before. 

2  Saund.  326;  Sid.  152;  Roll.  Abr.  888;  Winch.  8;  Lit.  Rep.  234.     [Player  v. 
rts,  Sir  Win.  Jones,  244,  Gray  v.  Duke  of  Northumberland,  13  Ves.  236;   17  Ves. 
281  :    Bourne  v.  Taylor,  10  East,  189.     (a)  A  copyholder  in  fenny  lands  may  be  entitled 
ig  the  lord's  soil  for  turf.     Dean  of  Ely  v.  Warren,  T.  1741 ;  2  Atkyns,  1S9.     Com- 
mon of  turbary  cannot  belong  to  an  occupant.     Ibid.] 

(b)  The  lord  shall  not  have  the  custody  of  a  lunatic's  lands  unless 
there  be  a  custom  for  it;  neither  shall  the  king  have  it,  for  the  prejudice 
that  may  ensue  to  the  lord. 

Hob.  215;  Noy,  27.  (6)  But  vide  Cro.  Jac.  105,  where  it  was  resolved,  that  the 
lord  may  have  the  custody  of  one  that  was  mutus  et  surdus,  and  no  custom  is  laid  ;  and 
the  reason  given  is,  that  otherwise  the  lord  would  be  prejudiced  in  his  rents;  ideo  quaere. 

A  custom  that  one  copyholder  may  have  common,  &c,  in  his  lord's 
soil,  is  good ;  for  all  the  other  copyholders  may  have  forfeited  their 
estates. 

4  Co.  31  a,  b. 

Custom,  that,  upon  payment  often  years'  rent,  the  lord  should  license 

to  let  for  ninety-nine  years;  and  if  he  would  not  license,  the  tenant 

should  lease  without  license ;  adjudged  a  good  custom. 

2  Keb.  344  ;  2  Roll.  Abr.  450,  and  yet  the  license  seems  unnecessary  here,  since  it 
may  be  done  without  it. 

Custom  was  that  the  lord  might  solummodo  grant  estates  in  fee  ;  this 
word  solummodo  was  expounded  to  mean  that  he  had  only  granted 
estates  in  fee  ;  and  so  it  was  holden  that  he  may  grant  for  a  less  time. 

Roll.  Abr.  511.  But,  if  it  had  been  shown  in  pleading,  that  he  could  not  grant  other- 
wise ;  qmcre.     Gilb.  Ten.  308. 

That  the  widows  of  copyholders  shall  have  dower,  or  their  (c)  free- 
bench,  or  a  moiety  of  the  lands,  is  a  good  custom ;  and  also  that  hus- 
bands of  feme  copyholders  shall  be  tenants  by  the  curtesy.  That  if  a 
copyholder  holds  lands  in  fee,  that  his  wife  surviving  him  shall  have  . 
them  in  fee,  is  a  good  custom ;(d)  also  a  custom  that  she  shall  have  them 
durante  viduitate,  is  good.     So,  durante  casta  viduitate.  (e) 

Co.  Lit.  59  b;  3  Bulst.  219;  Lex  Customar.  156;  Co.  Copyh.  154.  (c)  ||  Whether 
the  widow  shall  have  her  freebench  of  a  trust  hath  been  vexata  questio.  The  nowreceived 
opinion  should  seem  to  be,  that  she  shall  not  have  it.  Chaplain  v.  Chaplain,  3  P.  Wms. 
229;  Godwin  v.  Winsmore,  2  Atk.  525;  Dixon  v.  Saville,  1  Br.  Ch.  Rep.  325;  Curtis 
v.  Curtis,  2  Br.  Ch.  Rep.  630.  Hut  see  contr.  Lord  Dudley  and  Ward  v.  Lady  Dowatrer 
Dudley,  Pr.  Ch.  241 ;  Banks  v.  Sutton,  2  P.  Wins.  700  ;  Otway  v.  Hudson,  2  Vern.  583, 
and  see  also  2  W  atk.  Copyh.  79,  &c.     If  this  opinion  be  correct,  it  bears  hard  upon  the 
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widow,  and  there  would  seem  to  be  an  inconsistency  in  the  law,  for  it  is  settled,  that  if 
she  take  her  freebench  at  law,  she  shall  take  it  subject  to  a  trust  in  equity.  Hinton  v. 
Hinton,  2  Ves.  633  ;  Ambl.  277,  S.  C. ;  Bevant  v.  Pope,  2  Freem.  71.  [|  (d)  A  copy- 
holder durante  viduitate  sows  the  ground,  and  takes  husband,  she  loseth  the  corn;  but 
if  she  had  let  the  lands,  her  lessee  should  have  the  corn;  so  if  she  die,  her  executors  or 
administrators  shail  have  it.  5  Co.  115.  (e)  ||  Entries  on  the  rolls  of  a  manor-court  of 
admissions  of  tenants  in  remainder  after  the  determination  of  the  estate  of  the  last  tenant's 
widow,  who  held  during  her  chaste  viduity,  were  held  to  be  evidence  of  such  a  custom, 
so  as  to  maintain  ejectment  against  the  widow  as  for  a  forfeiture  on  proof  of  her  incon- 
tinence; although  there  were  no  instances  in  fact  on  the  rolls  or  known  of  such  a  for- 
feiture having  been  enforced.     Doe  v.  Askew,  10  East,  520.  || 

The  custom  of  a  manor  was,  that  if  a  man  took  a  customary  tenant 
to  wife,  and  out-lived  her,  he  should  be  tenant  by  the  curtesy.  A  man 
took  a  woman  to  wife  who  had  no  copyhold  land  then,  but  some  de- 
scended to  her  during  the  coverture  ;  and  it  was  adjudged,  that  he  should 
not  be  tenant  by  the  curtesy,  because  he  is  out  of  the  custom. 

Sir  John  Savage's  case,  2  Leon.  203,  209.  ||  This  case  is  not  law.  1  P.  Wms.  62  ; 
2  Ld.  Raym.  1028;  1  Salk.  243.  || 

A  copyholder  may  dispose  of  his  lands,  and  bar  his  wife  of  her  free- 
bench,  unless  there  be  a  particular  custom  that  she  shall  avoid  any  alien- 
ation, &c.;  and  therefore  where  a  copyholder  made  a  lease  of  lands 
which  was  warranted  by  custom,  it  was  holden,  that  though  by  the  cus- 
tom the  wife  was  also  entitled  to  her  free  bench,  yet  that  the  lessee's  title 
being  pursuant  to  the  custom,  was  as  good  as  hers,  and  being  prior  could 
not  be  (a)  avoided  by  her. 

Cro.  Jac.  36;  3  Leon.  81  ;  Co.  Copyh.  129.  [Cowp.  481,  ace.  And  even  an  unexe- 
cuted agreement  by  him  to  sell  (where  of  course  there  was  a  dying  seised)  hath,  in 
Chancery,  been  carried  into  specific  performance,  in  total  exclusion  of  the  widow's 
claim.  2  Ves.  631 ;  Brown  v.  Raindle,  3  Ves.  256.]  (a)  But  it  seems,  after  the  lease 
ended,  she  should  be  endowed  ;  but  quaere,  whether  she  ought  to  be  endowed  of  the  third 
part  of  the  rent  during  the  continuance  of  the  lease,  because  customs  are  to  be  taken 
strictly.  Vide  head  of  Bower,  and  that  her  title  doth  not  commence  by  the  marriage,  as 
it  doth  in  dower  at  common  law.     Carth.  276. 

If  a  copyholder  in  fee,  where  by  the  custom  the  widow  is  entitled  to 
her  freebench,  surrenders  his  copyhold  into  the  hands  of  two  tenants,  ac- 
cording to  the  custom,  to  J  S  in  let;,  and  this  surrender  is  presented  at 
the  next  court ;  but  after,  and  before  the  second  court,  the  surrenderor 
dies,  and  at  the  next  court  after  his  death,  J  S  and  the  widow  are  admit- 
ted ;  the  title  of  the  surrenderee  shall  prevail ;  for  though  the  husband 
died  seised,  yet  it  was  of  a  defeasible  estate,  of  which  quality  the  wife's 
estate  must  partake,  being  thereout  derived,  and  by  the  admittance, 
which  had  relation  to  the  surrender,  being  actually  defeated. 

Salk.  185;  Benson  and  Scott,  3  Lev.  385,  S.  C.  adjudged;  Skin.  406,  S.  C.  ad- 
judged ;  Carth.  275,  adjudged  without  difficulty. 

||  And  on  the  other  hand,  had  the  surrenderee  in  this  case  died  before 
id  mission,  his  heir  would  have  been  entitled  to  admission,  and  his 
widow  to  her  freebench. 

Vaughan  v.  Atkins,  5  Burr.  2761. 

If  the  lord  of  a  copyhold  manor,  in  which  are  several  copyholders  for 
life, (b)  tak  :s  a  wife,  and  a  copyholder  dies,  and  the  lord  after  coverture 
grants  th"  iisid  again,  according  to  the  custom  of  the  manor,  for  life,  and 
dies  ;  his  wife  in  a  writ  of  dower  shall  not  avoid  this  grant ;  for  though 
the  grant  was  after  her  title  of  dower,  yet  the  custom,  which  is  the  life  : 
force  of  the  grant,  was  lonp;  before. 

4  Co.  24.  adjudged;  8  Co.  C3,  cited;  2  Brownl   208,  S.  C.  cited,     (b)  So,  if  he 
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o-rant  a  rent-charge.    2  Leon.  109;    8  Co.  63  ;    but  for  this,  vide  Leon.  4,  16;  2  Leon 
152  ;    3  I .(  on.  59  ;    Godb.  130 ;    Moor,  94  ;    Roll.  Abr.  684.     But  the  heir's  grant  tho 
wife  shall  avoid.     Moor,  237. 

It*  there  be  a  custom  in  a  manor  that  the  lord  shall  enter  and  enjoy 
the  lauds  during  the  nonage  of  the  infant,  it  is  a  good  custom;  for  the 
freehold  of  the  land  is  in  the  lord,  and  he  is  tenant  to  the  praecipe;  and 
an  estate  at  will  may  cease  for  a  time,  and  revive  again,  as  well  as  it 
may  descend  by  custom. 

Leon.  266,  pi.  357;  Co.  87. 

[  A  custom  iii  a  manor,  if  there  be  any  such,  that  copyholds  shall  not 
be  surrendered  to  the  use  of  a  will,  or  that  being  actually  so  surrendered 
they  shall  not  pass  thereby,  is  a  void  custom. 

Pike  v.  White,  3  Br.  Ch.  Rep.  286.     See  Church  v.  Munday,  15  Ves.  403,  404. 

A  custom  not  to  present  mortgages  till  the  third  court,  is  good. 

J  Ves.  303.] 

!  Though  a  custom  for  a  copyholder  for  life  (a)  to  commit  waste, 
would  not  be  good  ;  yet  it  would  for  a  copyholder  in  fee  to  do  so.  A 
custom  diminishing  the  value  of  the  lord's  estate  is  not  therefore  bad. 

2  Ves.  303;  Rockey  v.  Huggens,  Cro.  Car.  220;  Sir  Wm.  Jones,  245,  S.  C; 
Powell  v.  Peacock,  Cro.  Jac.  30.  (a)  So,  of  one  who  holds  to  him  and  his  heirs  for  lives. 
Mardiner  v.  Elliot,  2  T.  Rep.  746.  Otherwise,  perhaps,  if  he  has  a  power  of  nominating 
his  successor.     Ibid. 

A  custom  that  a  tenant  must  surrender  in  person,  unless  in  some  spe- 
cial cases  of  disability,  is  good. 

Mitchell  v.  Neale,  2  Ves.  679. 

A  custom  for  the  lord  to  grant  leases  of  the  waste  of  the  manor  with- 
out restriction,  is  bad  in  point  of  law. 

Badger  v.  Ford,  3  Barn.  &  A.  153. 

Where  a  copyholder  in  fee  who  had  paid  a  fine  on  his  original  admit- 
tance, surrendered  to  the  use  of  himself  for  life,  remainder  to  his  wife 
for  life,  remainder  over,  on  which  surrender  and  re-admittance  no  new 
fine  was  paid,  and  by  the  custom  a  remainder-man,  coming  into  posses- 
sion on  the  death  of  the  tenant  for  life,  must  be  admitted  and  pay  a  fine : 
it  was  held  that  such  a  custom  was  good,  and  that  on  the  death  of  the 
tenant  for  life,  the  next  in  remainder  not  coming  in  to  be  admitted,  and 
pay  her  fine,  after  proclamation  made  and  presentment  by  the  jury,  the 
lord  might  seize  quousque,  and  maintain  ejectment  to  recover  possession 
in  the  mean  time,  and  the  proclamations  were  good  though  in  general 
terms,  without  naming  the  person  next  in  remainder. 

Doe  v.  Jenney,  5  East,  R.  522. 

A  custom  that  where  a  copyhold  is  granted  to  a  tenant  during  the  life 
of  other  persons,  and  the  life  of  the  longest  liver  of  them  successively, 
and  the  grantee  dies  during  the  life  of  one  or  more  of  the  cestui  que  vies, 
such  cestui  que  vies  shall  themselves  be  entitled  to  the  tenement  for  their 
lives,  to  take  successively,  according  to  the  order  in  which  they  are 
named  in  the  grant,  but  if  the  grantee  devises  the  tenement,  then  the 
devisee  to  hold  during  the  life  of  the  cestui  que  vies,  is  good. 

Doe  v.  Goddard,  1  Bam.  &  C.  522;  and  see  Right  v.  Bawden,  3  East,  260. 

A  husband  was  held  entitled  to  the  c:»pyhold  as  tenant  by  the  curtesy 
to  his  late  wife,  (a  child  having  been  born,)  although  the  wife  had  never 
been  admitted  in  her  life,  the  wife's  title  being  as  heir,  and  therefore  not 
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requiring  admittance  to  perfect  it;  and  this,  although  the  only  evidence 
of  the  custom  of  tenancy  hy  the  curtesy  on  the  rolls  was  three  entries  of 
admittance  of  husbands  whose  wives  had  all  been  admitted ;  and  the 
husband  having  such  good  title  as  tenant  by  the  curtesy,  his  possession 
must  be  referred  to  this  and  not  to  any  adverse  title,  notwithstanding  he 
was  admitted  after  his  wife's  death,  to  hold  pursuant  to  a  settlement, 
by  which  the  estate  of  the  wife  was  limited  to  the  survivor  in  fee ;  nor 
can  any  release  from  the  heir  at  law  of  the  wife  living  during  the  cur- 
tesy, be  presumed  during  that  period,  since  the  husband's  possession 
was  lawful  during  that  time,  nor  from  the  present  heir  at  law  since  the 
curtesy,  (there  being  only  fourteen  years,)  especially  since  he  might  be 
called  on  by  proceedings  in  equity  to  discover  it. 

Doe  dem.  Milner  v.  Brightvven,  10  East  R.  583. 

Concurrent  customs  in  a  manor  to  bar  entails  by  recovery  and  by  sur- 
render are  not  inconsistent,  and  slight  evidence  suffices  to  prove  the 
latter. 

Doe  v.  Dauncey,  7  Taunt.  674 ;  Roe  v.  Jeffery,  2  Maule  &  S.  92. 
Qu.  Whether  a  custom  to  present  a  surrender  at  any  subsequent  court 
be  good. 

6  Barn.  C.  493. 

A  custom  that  if  a  tenant  for  life  of  a  copyhold  obtains  a  grant  in  re- 
version in  the  name  of  a  third  person,  such  person  is  entitled  beneficially 
unless  a  trust  is  expressed  on  the  rolls  of  the  manor,  is  good. 

Edwards  v.  Fidal,  3  Madd.  237. || 

(F)  Of  granting  Copyhold  Lands:  and  herein, 
1.  What  Persons  may  make  good  Grants. 
Every  lord  of  a  manor  who  hath  a  lawful  estate  in  the  manor,  what- 
soever that  estate  be,  whether  in  fee,  in  tail,  for  life,  years,  or  at  will,  &c, 
may  make  voluntary  grants  of  copyhold  lands  that  come  into  his  hands, 
which  grants  shall  bind  those  that  have  the  inheritance  of  the  manor, 
whatsoever  defects  the  lord  of  the  manor  may  be  under,  that  made  the 
grant ;  (ar)  provided  the  ancient  rent,  custom,  and  services  be  reserved; 
for  these  estates  and  grants  derive  not  their  force  and  effect  from  the 
lord's  interest,  but  from  the  custom  of  the  manor  by  which  they  have 
been  (b)  demised,  and  are  demisable,  time  out  of  mind  ;  so  that  to  sup- 
port such  a  grant,  it  is  sufficient  if  it  be  done  per  dominum  manerii 
pro  tempore. 

Co.  Lit.  58  b  ;  4  Co.  23  b;  Co.  Copyh.  79,  107  ;  Moor,  147;  Roll.  Abr.  499,  S.  P. 
8  Co.  63  b  ;  Noy,  41.  (cr)The  ancient  services  must  be  reserved,  the  reason  whereof 
is,  that  there  being  nothing  but  custom  to  warrant  the  grant  by  copy,  the  custom  ought 
to  be  strictly  pursued  as  to  the'estate,  customs,  services,  and  tenure,  else  it  is  not  the 
estate  that  was  demised  before.  Co.  Copyh.  107,  108;  Bro.  Tenant  by  Copy,  27. 
Therefore  he  that  hath  but  a  particular  estate  in  the  manor,  cannot  grant  a  copyhold  by 
parcels,  or  demise  part,  and  retain  the  residue  himself.  Cro.  Eliz.  662.  (b)  It  is  one 
of  the  pillars  of  a  copyhold  estate,  that  it  hath  been  demised,  or  demisable  time  out  of 
mind.  4  Co.  24  b;  Co.  Lit.  58  b;  Leon.  56;  3  Leon.  107,  108;  2  Wils.  125. 

If  baron  and  feme,  being  seised  of  a  copyhold  manor  in  the  right  of 

the  feme,  (c)  grant  a  copyhold,  this  shall  bind  the  feme,  notwithstanding 

her  coverture ;  for  the  copyholder  is  in  by  custom,  without  regard  to  the 

estate  or  person  of  the  grantor. 

4  Co.  23  b:  8  Co.  63,  S.  P.  (c)  But  the  srrant  must  be  made  in  the  name  of  both. 
Cro.  Jac.  99. 
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S    a  grant  made  by  an  (a)  infant,  non  compos  mentis,  bishop,  pre 
bendary,  [b)  parson,  &c,  shall  bind  forever. 

I  (  3  Co.  63.     (a)  Noy,  41,  S.  P.,  adjudged,     (b)  Grants  by  a  parson  before 

induction  are  not  good;  so,  if  after  institution  and  induction  he  reads  not  the  articles. 
I  lopyh.  is,  §34.  Qu. 

So,  if  the  queen  be  tenant  for  life  of  a  manor,  and  a  copyhold  of  in- 
heritance escheat,  she  may  grant  it  by  copy,  and  such  grant  by  the 
custom  of  the  manor  shall  bind  the  king;  for  she  was  domino,  pro 

tempore. 

1  Co.  '23. 

If  there  are  two  joint-tenants  of  a  manor,  and  a  copyhold  escheats, 
one  may  grant  the  whole;  for  he  is  dominus  pro  tempore,  being  seised 
per  my  et  per  tout. 

i     .  Copyh.  97. 

Lessee  for  years  of  a  manor  grants  lands  by  copy;  this(c)  by  some 
opinions  has  been  holden  void,  unless  the  reversion  happens  before  his 
estate  for  years  ended;  for  by  this  means  he  binds  the  (d)  future  lord's 
interest,  aiid  lets  his  own  go  at  large  :  but  now  (e)  by  the  better  opinion, 
this  grant  is  good  ;  for  the  first  ground  of  this  law,  that  the  lords  for  the 
time  being  may  grant  copyhold  estates,  was,  because  copyholders  were 
only  tenants  at  will ;  and  so,  though  the  lord,  for  the  time  being,  had  but 
a  particular  estate,  and  granted  the  lands  in  fee,  yet  that  was  no  preju- 
dice, but  rather  an  advantage  to  the  lord  that  was  to  have  the  manor 
afterwards;  for  if  he  had  a  mind,  he  might  put  out  the  tenant  at  his 
own  pleasure :  but  this  uncertainty  of  the  copyholder's  estate  being 
found  inconvenient,  it  was  afterwards  adjudged  that  he  should  retain  his 
lands,  and  not  be  subject  to  the  pleasure  of  the  lord :  but  the  other  part 
of  the  law  was  left  as  before,  viz.,  that  lords  for  the  time  being  might 
-rant  lauds  in  fee,  though  they  themselves  had  but  a  particular  estate  ; 
this  custom  being  continued  to  this  day,  it  is  that  which  warrants 
!h<'  grants  by  copy;  for  it  is  most  certain  those  estates,  granted  by  lords 
who  have  a  particular  interest,  cannot  be  derived  from  the  interest  of  the 
lord  :  for  if  they  were,  they  must  determine  when  the  lord's  estate  de- 
termines: for  nemo  potest  plus  juris,  fyc. 

i  >wen,  115;  Co.  Copyh.  87.     That  there  ought  to  be  a  custom  to  enable  a  lord 

of  a  manor  to  grant  copyholds  in  reversion.      March,  6 ;    vide  Gouldsb.   102,    103; 

,  i.     ii   226  :   Godb.  140.     ||  The  first  of  the  cases  referred  to  for  this  position  does  not 

any  more  than  a  dictum,  and  so  Chief  Baron  Comyns  has  considered  it; 

<  !om.  Dig.  Copyh.  (c.  12  ;)  and  in  the  two  last  the  justices  would  give  no  opinion  on 

int.     The  case  of  Plimpton  v.  Dobynet  in  Gouldsb.  101,  pi.  8,  is  inconclusive, 

though  it  seems  to  be  against  the  validity  of  such  a  custom.     A  custom  to  restrict  the 

lord,  who  might  have  granted  a  copyhold  in  possession  in  fee,  appears,  as  Chief  Baron 

Gilbert  observes,  to  be  very  unreasonable;  though  if  the  custom  go  only  to  restrain  the 

particular  tenant  from  granting  in   reversion,  it  might,  as  he  remarks,  be  reasonable 

Gilb.  Ten.  322;   1  Watk.  Copyh.  40.  [|     (d)  Tenant  in  dower  of  a  copyhold 

may  grant  in  reversion,  and  it  shall  bind  the  heir  after  her  death.    Roll.  Abr.  499  ;  Cro. 

l.S.  ('.:   vide  Godb.  135  ;  Owen,  4.     Cuardian  in  socage  may  grant  copyhold 

in  reversion,  and  it  shall  bind  the  ward,  though  it  comes  not  in  possession  during  his 

infancy.    Godb.  143  ;  Cro.  Jac.  55,  98  ;  Owen.  115;  Roll.  Abr.  499  ;  2  Roll.  Abr.  41. 

.     (e)  8  Co.  G3  ;  Hetl<  y,  .") !  ;   Moor,  95,  147  ;   Cm.  Eli'/..  661. 

i     u  lord  of  a  manor  devises. by  his  will  in  writing,  that  his  executor 
_rant  copies  according  to  the  custom  for  payment  of  debts,  and 
:  the  executor,  though  lie  hath  no.  stale  in  the  manor,  may  make 
grants  according  to. the  custom  of  the'  manor. 

.  Lit.  58  b.     Vide  Dyer,  251  a:  Co.  Copyh.  85;  4  Co.  24  a. 
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If  the  king,  by  letters  patent,  grants  the  stewardship  of  a  copyhold 
manor,  and  after  a  copyhold  escheats,  the  steward  (a)  ex  officio,  without 
any  special  warrant,  may  grant  it  again,  and  the  king  shall  be  bound  by 
the  custom  of  the  manor. 

4  Co.  30,  adjudged.  But  it  was  said,  though  by  law  he  might  do  it,  yet  it  was  his 
duty,  before  he  made  any  grant,  to  inform  the  treasurer,  chancellor,  and  barons  of 
the  Exchequer,  or  some  of  them,  for  their  direction,  (a)  Much  more  may  the  steward 
of  a  common  person,  ex  officio,  make  such  grants.  Co.  Copyh.  124,  for  the  steward  is 
in  the  place  of  the  lord,  and,  without  a  command  to  the  contrary,  may,  &c.  Cro. 
Eliz.  699. 

But  a  steward  retained  only  by  the  king's  auditor  or  receiver,  cannot 
make  such  a  voluntary  grant  of  a  copyhold;  for  they  have  not  any 
authority  to  appoint  stewards,  the  business  of  the  one  being  to  take 
accounts,  and  of  the  other  to  survey  the  land. 

4  Co.  30,  adjudged ;  Cro.  Eliz.  699,  S.  C.  adjudged  ;  but  may  take  presentments,  or 
make  admittances,  being  things  of  necessity.     Cro.  Eliz.  699. 

If  A  and  B  under  the  seal  of  the  Exchequer  are  appointed  joint 
stewards  of  all  the  lands  of  a  fugitive,  and  A  alone  grants  copies  ;  though 
in  strictness  he  had  no  power  without  B,  yet  these  grants  are  good,  being 
made  by  one  that  had  a  colour  to  keep  courts. 

Moor,  109  ;  1  Ld.  Raym.  S.  C.  cited;  Leon.  288,  S.  P. 

If  A  being  tenant  for  life  of  a  manor,  within  which  are  several 
copyhold  tenements  grantable  for  one  life  in  possession  and  another  in 
reversion,  grants  the  stewardship  thereof  by  deed  under  his  hand  and 
seal  to  B  for  life,  with  the  fee  of  10s.  per  annum  for  the  executing 
thereof,  and  after  A  becomes  a  lunatic,  and  being  found  so  by  inquisi- 
tion, is  committed  to,  &c.  ;  yet  A,  by  his  steward,  may  grant  copies. 
•  Ley.  47,  48,  resolved  by  Ilobart  and  Tanfield :  but  it  was  ordered  the  steward 
should  grant  none  but  witli  the  privity  of  the  committees,  and  warrant  from  the 
court :  but  there  is  a  note  that  this  was  in  discretion,  and  the  grant  of  the  steward 
good. 

But  the  committees  cannot  grant  copies  ;  for  they  themselves  have  no 
estate  in  the  manor,  nor  are  lords  thereof. 

Ley.  48,  resolved  by  Hobart  and  Tanfield. 

If  a  man  makes  a  feoffment  in  fee  of  a  manor,  upon  condition,  and 
the  feoffee  grants  estates  by  copy,  and  then  the  condition  is  broken;  yet 
the  grant  by  copy  shall  stand  good,  though  it  he  a  rule  that  he,  who 
enters  for  a  condition  broken,  shall  be  in  of  the  same  estate  he  was 
before,  and  shall  avoid  all  mesne  encumbrances :  and  it  is  the  same, 
though  the  grant  were  made (b)  after  breach  of  the  condition;  for  the 
feoffor  may  waive  the  advantage  of  it,  if  he  pleases:  also,  a  grant  by 
the  feoffee  of  an  infant,  which  by  law  he  may  avoid,  is  good. 

Dyer,  344  a  ;  4  Co.  24  a ;  -Co.  Copyh.  82,  88.  (6)  But  a  grant  made  by  lessee  for 
years,  after  breach  of  a  condition  is  void  ;  for  his  interest  is  ipso  facto  determined. 
Co.  Copyh.  88.  A  grant  made  by  a  feoffee  on  condition  to  enfeoff  the  next  day,  is 
good;  for  he  is  dominus pro  tempore.     Co.  Copyh.  88. 

A  man  seised  of  a  manor  in  fee  hath  issue  a  daughter,  and  dies,  his 
wife  privement  ensehit  with  a  son ;  the  daughter  may  grant  by  copy. 
So,  grants  made  after  alienation  in  mortmain,  and  before  entry  of  the 
lord,  are  good. 

Co.  Copyh.  88,  89. 

If  a  lord  of  a  manor  commits  felony,  and  is  attainted  or  convicted  by 
verdict  or  confession,  yet  after  such  attainder,  &c,  he  may  make  volun- 
tary grants  of  copyholds. 

Co.  Copyh.  47,  §34. 

Vol.  II.— 49  2K 
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But,  if  any  person  that  hath  a  tortious  or  defeasible  estate  of  inherit- 
ance,  or  a  disseisor,  or  the  feoffee  of  a  disseisor,  or  tenant  at  sufferance, 
make  voluntary  grants  upon  escheats,  or  forfeitures,  they  shall  not  hind 
him  that  hath  the  right;  for  they  :tre  not  domini  within  the  meaning 
of  the  custom;  but  admittances  upon  surrenders  or  descents  made  by 
such  as  have  defeasible  titles,  are  good,  and  shall  bind  him  that  hath 
right :  for  that  they  were  compellable  to  do,  and  it  was  no  more  than 
the  rightful  lord  must  have  done. 

C  Lit.  58  b;  1  Co.  24;  2  Co.  140;  Poph.  71  ;  Moor,  112,  236,  pi.  309;  2  Leon. 
45  ;  Owen,  27  ;  Cro.  Eliz.  099. 

•J.    II'7  •'  Acts  shall  destroy  the  Power  the;/  had  of  making  such  Grants. 

Although  lords  of  manors,  who  have  copyholds  come  to  them  by 
escheat  or  forfeiture,(a)  may  re-grant  them  again  according  to  the  cus- 
tom  of  the  manor ;(j)  yet  by  their  acts  such  power  may  be  destroyed; 
therefore (c)  if  copyholds  come  into  the  lord's  hands  m{d)  fee,  and  he 
makes  a  lease  of  them  lor  life,  years,  or  half  a  year,  or  for  any(e)  cer- 
tain time,  by  deed  or  without  deed,  the  copyhold  is  destroyed;  because, 
during  those  estates,  it  was  not  demised,  nor  demisable  by  copy. 

(a)Roll.   Abr.    198;   Co.  Lit.  58;    Cro.  Eliz.  699;   4  Co.  31  a.     (6)4  Co.  31  a. 
(c)  Roll.  Abr.  498;   4  Co.  31.     (d)  But,  if  tenant  in  tail,  for  life,  &c,  makes  such 
lease,  &c,  this  shall  not  destroy  the  power  of  him  in  reversion.     2  Roll.  Abr.  271 
2  Sid.  35,  37.     Vide  Cro.  Car.  521,  contr.  per  Curiam  arguendo,     (e)  Seciis,  if  he 
s  it  at  will.     4  Co.  31 ;  3  Leon.  108. 

So,  if  the  lord  makes  a  feoffment  thereof  in  fee,  upon  condition,  and  after 
enters  for  the  condition  broken,  yet  it  cannot  be  granted  again  by  copy. 
I  Co.  31  a. 

So,  if  the  land  so  escheated,  &c,  is  extended  upon  a  statute  or  recog- 
nisance made  by  the  lord ;  or  the  wife  of  the  lord,  in  a  writ  of  dower, 
hath  it  assigned  to  her ;  though  these  interruptions  are  by  act  of  law, 
yet  it  cannot  again  be  granted  by  copy. 

4  Co.  31,  in  French's  case. 

But,  if  the  lord  keeps  it  in  his  hands,  though  never  so  long,  yet  may 
it  be  granted  again  by  copy. 

4  Co.  31  a;  Co.  Lit.  58  b;  Cro.  Eliz.  699. 

So,  if  the  lord  be  disseised  thereof,  and  the  disseisor  die  seised ;  or  if 
the  land  he  recovered  against  the  lord  by  a  false  verdict;  or  erroneous 
judgment,  though  i.»  is  not  demised  or  demisable  by  copy  till  it  is  reco- 
vered by  the  hud,  or  the  judgment  reversed ;  yet,  after  it  is  re-continued, 
it  is  grantable  again  by  copy,  because  the  interruption  was  tortious. 

4  Co.  31. 

If  a  copyholder  takes  a  lease  for  years  of  the  manor,  by  which  his 
copyhold  is  extinct,  yet  he  may  grant  it  again,  if  he  will;  for  it  was 
always  demised  or  demisable. 

4  Co.  31  b. 

So.  if  a  copyholder  escheats,  &c,  and  the  lord  aliens  the(<?)  manor, 

his  alienee  may  re-grant  the  land  by  copy. 

4  Co.  31  b.  (g)  So,  if  he  leases  the  manor,  and  the  copyhold  land,  by  the  name 
of  hi>  tenement,  called  II;  for  the  manor  being  demised,  the  copyhold  is  included  a9 
parcel  thereof;  and  the  naming  of  the  copyhold  is;  but  surplusage.     Cro.  Car.  521. 

||  Where  a  copyhold  tenement,  to  which  a  right  of  common  was 
annexed,  vested  in  the  lord  by  forfeiture,  and  he  re-granted  it  as  a  copy- 
hold with    the  appurtenances ;    it  was   held,   that    having    always  con- 
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tinued  demisable  while  in  the  lord's  hands,  it  was  a  customary  tene* 
ment,  and  still  entitled  to  a  right  of  common. 
Badger  v.  Ford,  3  Barn.  &  A.  153. 

3.  Wlmt  Things  may  be  granted  to  be  holden  in  Copyhold. 

Things  that  lie  not  in  tenure  are  not  grantable  by  copy,  unless  (a)  ap- 
pendant to  some  thing  that  doth  lie  in  tenure ;  and  therefore  things 
incorporeal,  for  which  there  can  be  no  distress,  and  which  are  not  parcel 
of  the  manor,  which  consist  only  of  demesnes  and  services,  cannot  be 
demisable  by  copy ;  for  of  such  incorporeal  things  no  services  is  due ; 
and  therefore  no  court  necessary  to  be  kept  for  surrenders,  admit- 
tances, &c. 

(a)  A  rent-service,  rent-charge,  or  common  in  gross  cannot  be  granted  otherwise 
than  a?  they  are  appendant  to  things  which  lie  in  tenure  ;  Co.  Copyh.  116  ;  and,  there- 
fore when  my  Lord  Coke  says,  that  any  thing  concerning  lands  or  tenements  may  be 
granted,  it  must  be  understood  of  things  appendant  to  the  demesnes,  or  those  parcels 
which  make  up  the  manor.  Vide  Co.  Lit.  58.  Tithes  may  be  demised  by  copy,  be- 
cause they  are  a  parcel  of  the  manor,  as  a  rent-charge  may.  Per  Roll.  Abr.  498 ;  Cro. 
Eliz.  413,  cited  to  have  been  adjudged  ;  [and  Sandvs  and  Drury,  P.  43  El.  B.  R.  Hal. 
MSS. ;  Co.  Lit.  58  b,  n.  9,  13th  edit.]  but  Cro.  Eliz.  814,  S.  C.  and  S.  P.  dwbitatur; 
because  not  parcel  of  the  manor ;  and  therefore  not  grantable  secundum  consuetudinem 
pianerii;  [and  because  it  did  not  appear  that  they  had  been  immemorial]}-  granted 
by  copy.]  A  mill  may  be  granted  by  copy.  4  Leon.  241,  cited  to  have  been  adjudged. 
So,  a  fair  appendant  to  a  manor  may  be  granted  by  copy.    4  Co.  31  a ;  Co.  Lit.  58. 

(b)  Tonsu ra  prati,  the(<?)  herbage  or  vesture  of  land,  may  be  de- 
misable by  copy. 

{b)  Roll.  Abr.  498.    (c)  Co.  Lit.  58 ;  4  Co.  Lit.  31  a,  so  resolved. 

||  Tonsura  prima  or  the  forecrop  of  the  land  may  be  granted  as  copy- 
hold. 

Stammers  v.  Dixon,  7  East,  200. 

A  grant  of  parcel  of  the  waste  of  the  manor  to  hold  to  B  and  his 
heirs,  by  way  of  increase  to  his  copyhold,  by  such  services  as  the  copy- 
hold was  subject  to,  for  which  B  paid  a  fine  of  10s.,  was  held  not  to 
enure  as  copyhold,  there  being  no  custom  to  warrant  such  grant,  nor  as 
an  estate  in  fee. 

Rex  v.  Inhab.  of  Wilby,  2  Maule  &  S.  504;  and  see  Rex  v.  Inhab.  of  Hornchurch, 
2  Barn.  &  A.  189. 

But  if  there  be  a  custom  within  the  manor  for  the  lord  to  grant  par- 
cels of  the  waste  by  copy  of  court  roll,  the  premises  granted  in  the  above 
mode  are  well  described  as  copyhold,  though  the  date  of  the  grant  be 
modern. 

Ld.  Northwick  v.  Stanway,  3  Bos.  &  Pull.  346 ;  and  see  Boulcott  v.  Winmill,  2 
Camp.  259  ;  Watk.  on  Copy.,  p.  34.|| 

Things  grantable  by  copy  must  be  things  of  perpetuity ;  otherwise  it 
can  never  be  shown  that  there  hath  been  a  custom  to  demise  them  by 
copy ;  yet  underwood,  without  the  soil,  may  be  demised  by  copy. 

4  Co.  30,  31.  Because  it  is  a  thing  of  perpetuity,  to  which  the  custom  may  extend. 
Co.  Lit,  58  b,  S.  P.  ;  Cm.  Eliz.  -11:;,  and  Moor,  315,  adjudged  and  affirmed  upon  a 
writ  of  error.  That  a  man  may  grant,  by  copy,  twenty  loads  of  wood  to  be  taken  by 
the  grantee,  is  good;  lor  it  is  not  necessary  that  the  thing  granted  have  continuance, 
but  only  that  it  be  a  thing  of  perpetuity.     Co.  Copyh.  118,  but  quaere. 

A  customary  manor  may  be  holden  by  copy  of  court-roll  ad  voluntat., 
£c,  and  such  a  lord  may  grant  copies,  but  it  must  be  of  such  things  as 
have  been  usually  demised  by  him ;  for  he  cannot  grant  all  his  demesnes 
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by  copy,  without  they  .iave  been  usually  demised;  for  though  they 
have  been  demised  time  out  of  mind  by  the  superior  lord  by  copy,  that 
will  not  warrant  his  demise  by  copy;  because  the  custom  of  the  manor 
must  be  that  time  out  of  mind  they  have  been  granted  per  dominum 
manerii. 

Co.  Lit.  58  b  :  2  Brownl.  40  ;  11  Co.  17,  adjudged  ;  and  that  such  customary  lord 
may  keep  courts  and  grant  copies.  Cro.  Jac.  327,  adjudged :  Bulst.  57,  cited:  but 
Cro.  Jac.  260,  dubitatur.  But  he  cannot  hold  a  court-baron,  for  he  ran  have  no  free- 
holders;  for  a  copyhold  manor  is  not  capable  of  an  escheat  of  a  freehold;  for  if  it -were, 
the  freehold  after  the  escheat  must  become  copyhold,  which  is  repugnant  and  impossi- 
ble.  Yelv.  190  ;  Cro.  Jac.  259  ;  Bulst.  54,  55.  These  cases,  which  seem  to  contradict 
each  other,  and  which  vide,  may  perhaps  be  thus  reconciled,  that  a  customary  court 
may  be  hidden  by  one  that  hath  such  a  mannor,  but  not  a  court-baron  ;  and  my  Lord 
Coke'-  case  si  'ins  to  go  no  farther:  and  qucere,  Whether  such  a  lord  may  not  have 
freehold  services  '.' 

Lands,  parcel  of  the  waste  of  the  manor,  may  by  custom  be  granted 
by  copy  of  court-roll,  though  they  have  never  been  a-'  granted  before; 
for  it  is  only  necessary  that  the  lands  should  immemorially  have  been 
demisable,  as  here  they  are  by  a  custom  which  has  immemorially 
attached  upon  them,  not  that  they  should  have  been  immemorially 
demisi  </. 

Hughes  v.  Games,  Sel.  Ca.  temp.  King,  G2  ;  Lord  Northwick  v.  Stanway,  3  Bos.  & 
Pull.  346;  Roe  v.  Newman.  2  AVils.  125.  Mr.  Watkins  maintains  that  the  wastes 
may  he  granted  as  copyhold  without  a  custom.  Copyh.  35  to  36,  but  see  Kitch.  88  b; 
Kemp  v.  Carter,  1  Leon.  55  ;  Revell  v.  Joddrell,  2  T.  Rep.  415  ;  Bishop  of  London  v. 
Rowe,  3  Keh.  124.|| 

4.  Of  the  Operation  of  the  Grant,  and  the  Estate  and  Interest  that  pass  thereby. 

Grants  of  copyholds  regularly  receive  the  same  exposition,  which 
grants  of  freehold  lauds  do  at  common  law,  therefore  a  grant  to  one  and 
his  heirs  male  is  a  fee  simple ;  so  is  a  grant  to  one  et  sanguini  suo 
hsereditabili ;  but  a  grant  to  one  et  sanguini  suo  in  perpetuum  is  h?:*. 
an  estate  for  life. 

Co.  Copyh.  113,  114. 

(a)  If  copyhold  lands  have  been  usually  granted  in  fee,  a  grant  to  one 
and  the  heirs  of  his  body,  or  to  one  for  (b)  life  or  years,  is  within  the 
custom. 

(a)  Co.  Lit.  52  ;  Godb.  2d.  S.  P.  By  two  justices.  Leon.  56,  S.  P.  per  Curiam; 
Cro.  Eliz.  373,  S.  P.  adjudged  :  Salk.  188,  pi.  7,  and  6  Mod.  63,  S.  P.  agreed,  {b)  And 
after  the  death  .if  the  tenant  for  life  the  lord  may  grant  the  same  again  in  fee;  for 
the  grant  for  life  was  not  any  interruption  of  the  custom.    Leon.  56,  per  Cur. 

So,  where  grants  have  been  made  by  copy  for  life,  a  grant  durante 
viduitate  is  good,  for  that  is  a  less  estate  than  during  the  widow's  life, 

Lltt  not   r/'rr   rr/sd. 

\  Co.  29  b,  30a;  Cro.  Eliz.  323. 

If  a  copyhold  he  granted  to  three,  habend.  successive,  they  are  joint- 
tenants,  unless  by  [c)  special  custom  the  word  successive  makes  the  estate 
several. 

<'o.  Copyh.  142,  143.  (c)  It  has  been  ruled  in  Chancery,  that  if  a  copyhold  is  granted 
to  thrr-e  suet  tnd  there  is  no  custom  proved,  that  the  first  taker  had  power  of 

disposing  of  the  whole,  nor  any  proof  that  the  first  taker  paid  the  purchase-money,  it 
shall  not  go  to  the  executor  of  the  first  taker,  but  shall  go  in  succession.  Rundle  v. 
Bundle,  2  Vern.  264.  ||  But.  if  the  whole  consideration  money  lie  paid  by  the  first  taker, 
the  others  shall  be  regarded  as  trustees  for  him.  Dyer  v.  Dyer,  1  Watk.  216,  though  the 
presumption  of  their  being  so.  like  all  other  presumptions,  maybe  rebutted  even  by  parol 


COPYHOLD.  3S9 

(G)  Of  Surrenders,  Presentments,  and  Admittances. 

evidence.  Goodright  v.  Hodges,  Ibid.  227.  But,  if  the  persons  having  the  legal  estate 
be  the  children  of  the  person  paying  the  consideration  money,  the  presumption  will  be 
changed  in  favour  of  such  children  for  whom  the  father  was  under  a  moral  obligation 
to  provide,  and  the  purchase  shall  be  considered  as  an  advancement  or  provision  for 
them;  Dyer  v.  Dyer,  ubi  supra;  unless  it  appear  by  any  concurrent  act  of  the  father, 
that  he  did  not  so  intend  it.  Swift  v.  Davis,  8  East,  354,  note.  But  the  moral  obli- 
gation cannot  extend  to  a  nephew  or  niece.     Goodright  v.  Hodges,  ubi  suprcL]\ 

If  there  be  a  custom  that  copyholds  may  be  granted  for  three  lives,  a 
copyhold  may  be  granted  to  three  for  the  lives  of  two,  within  the  cus- 
tom ;  for  there  is  not  any  inconvenience  to  the  lord,  though  it  be  for  the 
life  of  another ;  for  there  shall  not  be  any  occupancy  thereof,  but  the 
lord  shall  have  it,  if  the  tenant  pur  aider  vie  die,  living  cestui  que  vies  ; 
and  this  is  not  a  greater  estate  than  for  three  lives,  which  is  less  than 
the  custom  warrants. 

Roll.  Abr.  511. 

So,  if  the  custom  of  a  manor  be,  that  the  lands  are  demisable  by  copy 
to  two  or  three  persons  for  their  lives,  and  the  life  of  the  survivor,  lia- 
hendum  successive^  sicut  nominantur  in  charta,  et  non  aliter,  paying 
a  heriot  on  the  death  of  every  tenant  dying  seised  ;  a  grant  to  A  and 
his  assigns  for  the  lives  of  B  and  C,  and  of  the  said  A,  is  good  within 
the  custom ;  for  there  can  be  no  occupant  against  the  lord,  neither  will 
he  be  prejudiced  by  the  tenant's  becoming  a  bankrupt ;  for  the  assignees 
have  no  other  right  or  interest  than  the  bankrupt,  and  the  lord  is  entitled 
to  his  heriot  on  the  death  of  the  tenant,  notwithstanding  the  assign- 
ment. 

Salk.  188,  Smartle  and  Penhallow,  adjudged ;  6  Mod.  63 ;  Ld.  Raym.  434,  S.  C. 

If  by  the  custom  a  copyhold  may  be  granted  for  three  lives,  and  it  is 
granted  to  one  (a)  for  his  life,  remainder  to  such  woman  as  he  shall 
marry,  and  to  the  first  son  of  his  body ;  both  these  remainders  are  void, 
but  the  estate  for  his  own  life  is  good. 

Moor,  G77.  (a)  If  by  the  custom  it  is  demisable  in  fee,  or  for  life,  solummodo  ea 
capienti  extra  mantes  domini  ;  yet  a  surrender  may  1  ie  to  the  use  of  one  for  life,  remain- 
der in  tail,  remainder  in  fee,  Stanton  v.  Barnes,  Cro.  Eliz.  373,  adjudged,  though  it 
was  objected,  the  taking  ought  to  be  immediate;  but  the  particular  estate  and  remain- 
ders make  but  one  estate 

(G)  Of  Surrenders,  Presentments,  and  Admittances:  And  herein, 

1.   Of  the  Necessity  of  a  Surrender,  and  where  the  Copyholder  shall  be  said  to  be  in 

before  Admittance. 

Copyholders  cannot  regularly  (b)  transfer  their  estates  otherwise  than 
by  surrender ;  the  reason  whereof  is,  because  they  have  only  an  estate 
at  will,  which  is  determined  when  they  take  upon  them  to  grant  it  over; 
for  that  is  a  plain  declaration  of  their  intention  to  hold  the  lands  nc 
longer ;  therefore  a  surrender  to  the  lord  is  necessary,  who  is  to  grant 
another  estate  at  will ;  and  this  he  is  now  compellable  (c)  to  do  to  him, 
to  whose  use  the  surrender  is  made,  seeing  the  tenant  hath  a  settled 
estate  and  interest  in  the  land,  which  his  heir  shall  inherit  whether  the 
lord  will  or  not. 

Co.  Lit.  57  a,  60  b ;  4  Co.  21  a.  (»)  Though  a  copyholder  cannot  alien  by  deed,  yet 
be  that  hath  a  right  only  to  a  copyhold,  may,  by  deed  or  copy,  release  it  to  one  that  is 
admitted  tenant  de  facto.  Co.  Lit.  59  ;  4  Co.  25,  S.  P.  adjudged  ;  Hut.  65,  S.  P. ;  Cro. 
Jac.  101,  S.  P.  dubitatur.  But  he  cannot  release  to  one  that  ousts  him  by  wrong,  for 
he  gains  no  customary  estate,  upon  which  the  release  of  the  customary  right  may  enure. 
4  Co.  25  b  ;  Leon.  102.  But  qu.  whether  such  a  lease  will  not  enure  by  way  of  estop- 
pel against  the  copyholder  himself.     Release  in  fee  to  one  who  was  admitted  for  years, 

2k2 
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•will  not  enlarge  his  estate;  for  no  man  can  come  to  the  fee  of  a  copyhold  without  sur- 
renderand  admittance  by  the  lord.  Co.  Copyh.  97,98.  But,  if  a  copyholder  surrenders 
a  condition,  he  may  after  release  the  condition  by  deed.  Cro.  Jac.  36.  (c)  [An 
action  on  the  case  will  not  lie  against  the  lord  if  he  refuse  to  admit.  Cro.  Jac.  308; 
•J  Bulst.  •'••">>T.  But  the  Court  of  King's  Bench  will  compel  him  by  mandamus  to  admit 
a  surrenderee.  2  T.  Rep.  484,  though  not  the  heir,  hecause  not  necessary.  Ibid.  197. 
Relief  in  this  case,  it  was  formerly  thought,  could  be  had  only  in  equity.]  ||  And  the 
right  of  the  common  law  courts  to  interfere  in  this  manner  seems  still  to  be  ques- 
;  ;  \  es.  754,  and  should  at  leasl  be  confined,  it  is  said,  to  cases  of  public  con- 
cern, such  as  was  the  case  of  the  King  v.  The  Borough  of  Midhurst,  1  Wil's.  283;  1 
Bl.  Rep.  60;  Bull.  X.  P.  200,  where  the  admission  carried  the  privilege  of  voting  for 
the  representatives  of  the  borough.  But  the  common  law  courts  consider  themselves 
as  having  unquestionable  authority  to  issue  the  mandamus  in  questions  of  mere  private 
right  :  and  they  granted  it  in  a  late  case  (Rex  v.  Coggan,  6  Hast,  431)  to  admit  one 
who  had  a  primd  facie  legal  title,  in  order  to  enable  him  to  try  his  right;  the  chan- 
cellor having  refused  to  compel  the  lord  to  admit  him.  for  want  of  his  showing  an 
equitable  title  to  the  property.     Williams  v.  Lord  Lonsdale,  3  Yes.  752.(1 

Copyhold  lands  cannot  he(a)  exchanged  by  deed,  but  there  must  be 
a  surrender  and  admittance  thereupon:  but, (b)  if  there  be  two  joint 
copyholders,  and  one  of  them  release  to  the  other,  this  is  good  without 
(c)  any  surrender  or  admittance;  for  the  first  admittance  was  of  them 
or  either  of  them,  and  their  ability  to  release  was  from  the  first  con- 
veyance and  admittance. 

(a)  Co.  Copyh.  97.  (6)  Winch.  3,  adjudged,  (c)  That  any  conveyance  to  the  lord 
will  pass  the  copyholder's  interest,  for  the  custom  of  passing  by  surrender  is  for  his 
benefit,  which  he  may  waive.     Hut.  65  ;  Winch.  67  ;  Jones,  41,  S.  C. 

Though,  regularly,  copyhold  estates  can  only  be  transferred  by  sur- 
render and  admittance,  yet,  if  the  copyholder  dies,  (d)  his  heir  may  enter 
before  admittance,  and  take  the  profits;  for  perhaps  there  may  not  be  a 
court  holden  in  a  great  while  afterwards:  also,  such  heir  may (e)  sur- 
render to  the  use  of  another  before  admittance,  but  not  to  prejudice  the 
lord  of  his  fine. 

4  Co.  22  b.  (d)  And  if  he  dies,  his  heir  may  enter.  4  Co.  23  b.  Though  the  lord 
had  admitted  another,  ft  1 ij  .  172,  adjudged,  (c)  May  take  the  profits,  bring  trespass, 
maintain  ejectment,  have  an  assize  of  mori  d'ancestor  before  admittance.  4  Co.  23; 
Laic.-".'!  And.  192;  Cro.  Eliz.  148 ;  -Moor,  597  ;  Leon.  100 ;  3  T.  Rep.  169.  But 
is  not  complete  heir,  for  he  cannot  maintain  a  plaint  in  nature  of  an  assize.  Co.  Copyh. 
111!:  Moor,  272,  contr.  [lie  hath  as  complete  a  title  without  admittance  as  with  it 
against  all  the  world,  but  the  lord.  2  T.  Rep.  198.  If  a  copyhold  be  devised  to  the 
heir,  his  non-admittance  is  evidence  of  his  election  to  take  by  descent,  and  not  by  the 
will.     1  Str.  491. 

But,  if  upon  proclamation  the  heir  does  not  come  in  to  be  admitted, 
the  lord,  without  any  particular  custom,  may  seize(g)  quousque  the  heir 
come  in  to  be  admitted. 

Lev.  63,  per  Cur.  upon  a  trial  at  bar.  (r/)But,  without  custom  he  cannot  seize  the 
bold  as  forfeited.  Lev.  63,^>er  Cur.  [See  ace.  3  T.  Rep.  162.  And  if  in  such 
he  makes  an  absolute  seizure,  he  cannot  support  it  afterwards  as  a  seizure  quousque. 
Ibid. — .V  custom  to  Beize  as  forfeited,  for  not  claiming  to  be  admitted,  doth  not  bind 
the  heir,  if  be  was  beyond  sea,  non  compos,  or  in  prison,  at  the  time.  8  Co.  100; 
Cro.  Jac.  226;  Godb.  268.  If  one  of  several  joint-tenants  comes  and  offers  to  be 
admitted,  the  lord  cannot  seize  quousque;  for  the  seizure  quousque  is  only  till  some- 
body comes  to  be  admitted  ;  and  joint-tenants  being  seised  pa  my  etper  tout,  one  of 
them  supplies  the  whole  tenure  to  the  lord.     Roe  v.  Hutton,  2  Wils.  102.] 

||  An  admittance  applies  only  to  those  cases  where  a  surrender  is  first 
necessary,  and   therefore  where  a  copyholder   takes  by  grant  from  the 
lord,  an  admittance  is  not  necessary. 
Pioe  v.  Loveless,  2  Barn.  &  A.  453. 

A  person  claiming  to  be  admitted  as  heir  to  a  copyhold,  need  not 
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tender  himself  to  be  admitted  at  the  lord's  court,  if  the  steward  on  appli- 
cation out  of  court  has  refused  to  admit  him. 
Doe  v.  Bellamy,  2  Maule  &  S.  87. 

An  existing  surrender  to  the  use  of  a  will,  will  support  a  devise  of 
copyhold,  notwithstanding  an  intervening  surrender  to  other  uses  under 
which  there  had  never  been  any  admittance. 

Vawser  v.  Jeffery,  16  Yes.  526. 

It  is  clear  that  the  heir  of  a  copyholder  may  accept  enfranchisement 
before  admittance.      Quaere  as  to  a  surrenderee  or  devisee. 
Wilson  v.  Allen,  1  Jac.  &  Walk.  611. 

The  devisee  of  a  copyhold  surrendered  to  the  use  of  the  will,  not  hav- 
ing been  admitted,  cannot  devise  the  same  ;  whether  the  heir  of  the  sur- 
renderor would  be  a  trustee  for  the  second  devisee  a  court  of  equity  only 
could  decide,  nor  can  the  heir  devise  before  admittance. 

Doe  v.  Yernon,  7  East,  8  ;  Wainwright  v.  Elwell,  1  Madd.  627 ;  Smith  v.  Trio-o-s, 
1  Stra.  487.11 

If  the  custom  of  a  manor  be,  that  the  wife  of  every  copyholder  for  life 
shall  have  her  freebench  dum  casta  et  sola  vixerit,  after  the  death  of  the 
husband,  the  law  casts  the  estate  upon  the  wife,  so  that  she  shall  have 
the  estate  before  any  admittance,  and  may  make  a  lease  for  a  year,  as 
another  copyholder  may. 

Hob.  181 ;  Cro.  Jac.  573;  2  Roll.  Rep.  178;  Noy,  29;  Roll.  Abr.  502,  S.  C. 

So,  if  the   custom   of  a  manor  be  quod  si  aliquis  vir  habet  uxorem 

seised  in  fee  secundum  consuetudinem  manerii  of  customary  lands,  that 

he  shall  hold   ad  terrninwm    vitce  sua;  post  mortem  uxoris  per  legem 

Anglice,  and  a  copyhold  tenement  descended  to  a  feme  covert,  and  the 

husband  enter,  but  before  admittance  his  wife  die,  yet  he  shall  be  tenant 

by  the  curtesy ;  for  though  the   lord  before  admittance  shall  claim  no 

duty  as  fealty,  homage,  relief,  rent,  &c,  yet  his  delay  shall  not  prejudice 

a  third  person. 

Moor,  271 ;  And.  192.  By  the  better  opinion  of  the  books.  Doe  v.  Brightwen, 
10  East,  583,  ace. 

If  a  man  surrender  a  copyhold  to  the  use  of  his  will,  by  which  he  de- 
vises it  to  his  wife  for  life,  and  that  after  his  death,  his  wife  or  her  exe- 
cutors shall  sell  the  land  ;  or  if  the  devise  be,  that  she  shall  choose  two 
attorneys,  and  make  sale  of  the  land  according  to  the  best  advantage  ;  by 
these  devises  the  wife  hath  but  a  bare  authority,  and  there  needs  no  sur- 
render to  make  the  sale  ;  for  upon  the  nomination  of  the  vendee  he  shall 
be  in  by  the  will  of  the  devisor. 

Godb.  46  ;  Cro.  Jac.  199.  [See  Holder  v.  Preston,  2  Wils.  400,  S.  P.] 
[The  title  to  a  copyhold  relates  back  from  the  time  of  admittance  to 
the  surrender  against  all  persons  but  the  lord:  and  therefore  the  sur- 
renderee may  recover  in  ejectment  against  the  surrenderor  on  a  demise 
laid  between  the  times  of  surrender  and  admittance.  Before  admittance, 
however,  the  surrenderee  can  maintain  no  possessory  action ;  for,  before 
that,  the  estate  is  not  out  of  the  surrenderor ;  but  he  holds  it  as  trustee 
for  the  surrenderee. 

Holdfast  v.  Clapham,  1  Term  Rep.  600 ;  Berry  v.  Greene,  Cro.  Eliz.  349  ;  Davy  v. 
B'eardsham,  9  Mod.  75.  And  qu.  Whether  he  can  maintain  an  ejectment  against  the 
lord  or  a  stranger  ? 

So,  in  the  case  of  a  devise  of  a  copyhold,  nothing  vests  in  the  devisee 
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surrenderee,  or  in  the  lord  before  admittance ;  for,  until  then,  the 
estate  is  in  the  surrenderor;  and  therefore,  if  a  surrenderee  be  attainted 
of  felony  and  executed  before  admit  t  a  net',  no  forfeiture  can  accrue  to 
the  lord. 

Roe  v.  Hick-.  2  Wils.  13.] 

.  in  the  ease  of  a  surrender  upon  mortgage,  the  legal  estate  till 
admittance  of  the  mortgagee,  continues  in  the  surrenderor,  and  he  cannot 
devise  the  equity  of  redemption  after  such  surrender  without  a  new  sur- 
render to  the  use  of  his  will. 

Doe  v.  Wroot,  5  East,  L32;  Perry  v.  Whitehead,  6  Ves.  544;  Kenebil  v.  Scrafton, 
8  Ves.  30;   Floyd  v.  Aldridge,  cited  in  5  Ves.  L37. 

S  i,  a  surrender  to  the  use  of  his  will  by  t lie  surrenderee  of  a  copyhold 
before  admittance  is  merely  void,  and  cannot  be  made  good  by  a  subse- 
quent admittance. 

Doe  v.  Tofield,  11  East,  246. 

2.    Where  the  Want  of  a  fr-ntxtder  will  be  supplied  in  Equity. 

Although  copyholds,  1>"  the  strict  rule  of  the  common  law,  can  only 
be  conveved  by  surrender,  yet  in  equity,  this  rule  receives  a  relaxation, 
and  the  want  of  a  surrender  will  be  supplied  in  the  following  instances. 

[By  special  custom  a  devise  of  a  copyhold  may  take  effect  without  surrender.  Lit. 
Rep.  26,  arguend.  cites  Wrot's  case,  P.  35  Eliz.  C.  B.] 

1.  In  favour  of  purchasers  ;  as,  if  A  contracts  with  B  for  the  purchase 
of  a  copyhold  estate,  and  pays  the  purchase  money,  and  B  agrees  to 
surrender  the  premises  at  the  next  court,  but  (a)  dies  before  the  next 
court,  or  any  surrender  made,  equity  will  supp!-  *"ie  want  of  a  sur- 
render, (b) 

2  Chan.  Hop.  218  :  Abr.  Eq.  122.  (a)  So,  if  he  had  refused  ;  for  if  a  man  covenants 
irrender,  equity  will  compel  him  to  a  specific  performance,  and  by  decree,  nov 
only  bind  the  person,  but  likewise  the  lands.  Abr.  Eq.  122.  (b)  [It  will  also  supply 
tic  want  of  it  in  favour  of  a  mortgagee  against  the  assignees  and  creditors  of  the  party, 
if  he  becomes  bankrupt.  Taylor  v.  Wheeler,  2  Vera.  565  ;  1  Salk.  449,  S.  C.  ||  So 
where  a  copyhold  is  granted  for  lives,  and  the  first  taker  has  power  to  dispose  of  it,  it 
will  supply  a  surrender  against  the  person  next  in  succession,  equally  as  against  the 
heir  in  cases  of  inheritance.  Greenwood  v.  Hare,  1  Ch.  Rep.  274.  So,  against  the 
widow  claiming  her  freebench.  Hinton  v.  Hinton,  2  Ves.  631.  But  not  against  an 
heir  in  tail  where  the  ancestor  enters  into  contract  and  dies  without  barring  the  entail, 
be  the  entail  with  or  without  a  remainder  over.  2  Ves.  034.  If  a  person  wrongfully 
admitted  to  a  copyhold  surrender  it  to  the  use  of  a  purchaser,  and  after  such  sur- 
render become  entitled  to  it  by  right,  equity  will  compel  him  to  convey  his  interest 
though  it  seems  it  will  not  decree  his  heir  to  surrender  in  case  he  die  :  it 
being  considered  as  a  personal  equity  attaching  en  the  conscience  of  the  party,  but  not 
descending  with  the  land.    Morse  v.  Faulkner,  1  Anstr.  11. || 

2.  In  favour  of  creditors  ;  as,  where  a  man  devises  copyhold  lands  for 
the  payment  of  his  debts,  this  shall  be  good  without  any  surrender. 

Abr.  Eq.  124,  admitted  in  several  cases. 

But,  if  a  man  seised  of  freehold  and  copyhold  land,  devises (c)  both 
for  the  payment  of  debts  and  legacies,  without  surrendering  the  copy- 
hold to  the  use  of  his  will,  and  the  freehold  is  sufficient  foi  payment  of 
the  debts ;  equity  will  not  supply  the  want  of  a  surrender,  and  lay  the 
legacies  on  the  freehold,  and  the  debts  on  the  copyhold,  as  is  done  when 
there  are  simple  contract  creditors,  and  bond  or  judgment  creditors,  and 
personal  assets  not  sufficient  to  pay  both ;   nor  will  equity  supply  the 
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want  of  a  surrender  for  the  sake  of  legatees,  especially,  if  they  be 
strangers,  as  they  were  in  this  case. 

Abr.  Eq.  123,  124,  Rafter  and  Stock,  decreed,  (c)  Where  a  man  devised  all  his  real 
and  personal  estate  for  the  payment  of  his  debts,  lord  chancellor  refused  to  supply  the 
want  of  a  surrender  as  to  his  copyholds,  because  it  did  not  sufficiently  appear  to  have 
been  his  intention  to  charge  those.  Abr.  Eq.  124.  [But,  where  a  general  devise  of  real 
estate  was  preceded  by  a  direction  to  pay  debts ;  and  the  testator  left  no  real  estate,  but 
his  copyholds,  Lord  Hardwicke  ordered  a  defective  surrender  of  the  copyhold  to  be  sup- 
plied in  favour  of  the  creditors.  Tudor  v.  Anson,  2  Ves.  582 ;  Ithell  v.  Beane,  1  Ves. 
215.  By  the  law  of  courts  of  equity,  as  now  received,  the  want  of  a  surrender  will  be 
supplied  in  favour  of  creditors,  so  far  only  as  may  appear  necessary  for  the  payment  of 
debts;  and,  consequently,  while  any  freehold  estate  remains  applicable  to  that  purpose, 
the  want  of  the  surrender  of  the  copyhold  shall  not  be  supplied,  notwithstanding  the 
express  intention  of  the  testator  to  charge  the  copyhold  rateably  with,  or  in  preference 
to  the  freehold.  Drake  v.  Robinson,  1  P.  Wms.  443  ;  Haslewoode  v.  Pope.  3  P.  Wms. 
322;  Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  78 ;  Hellier  v.  Tarrant,  ib.,  3d  edit.  188, 
note;  Coombes  v.  Gibson,  1  Br.  Ch.  Rep.  273;  Lindopp  v.  Eberall,  3  Br.  Ch.  Rep. 
188;  Bixby  v.  Eley,  2  Br.  Ch.  Rep.  325;  Kidney  v.  Coussmaker,  12  Ves.  136.] 

3.  Equity  will  supply  the  want  of  a  surrender  in  favour  (a)  of  younger 
children  against  an  heir  at  law ;  but,  if  the  case  be  so  circumstanced, 
that  by  that  means  the  younger  children  would  be  in  a  better  condi- 
tion (b)  than  the  heir  at  law,  equity  will  not  interpose. 

Vern.  132  adjudged;  and  that  there  were  several  precedents  of  the  kind;  2  Vern. 
163  ;  1  Salk.  187  ;  1  Atk.  387,  S.  P.  (a)  [So,  in  favour  of  a  wife.  1  Ves.  228  ;  2  Ves. 
164.  And  this,  though  her  interest  be  limited,  and  it  cannot  be  extended  to  the  devisees 
over.  Marston  v.  Gowan,  3  Br.  Ch.  Rep.  170.  (b)  But  it  is  not  material  whether  the 
heir  be  totally  disinherited  by  his  father,  so  that  he  hath  some  provision,  ||  the  quantum 
of  which,  or  from  whom  it  comes  is  immaterial.  ]\  Hawkins  v.  Leigh,  1  Atk.  387  ;  Chap- 
man v.  Gibson,  3  Br.  Ch.  Rep.  170;  Pyke  v.  White,  Ib.  286;  ||  Hills  v.  Downton, 
5  Ves.  557;  Gam  v.  Gam,  16  Ves.  268.  ||  Nor  is  it  material  (although  formerly 
doubted,  as  in  Boss  v.  Boss,  1  Eq.  Cas.  Abr.  124;  6  Vin.  Abr.  237,  S.  C.)  whether  the 
younger  children  are  otherwise  provided  for,  or  not.  Kettle  v.  Townshend,  1  Salk.  187  ; 
Carter  v.  Carter,  Mosel.  370 ;  Cook  v.  Arnham,  3  P.  Wms.  283,  and  Ca.  temp.  Talb. 
35,  S.  C. ;  Tudor  v  Anson,  2  Ves.  582  ;  Pyke  v.  White,  ubi  suj>r.  So,  with  respect  to 
the  wife.  Briscoe  v.  Cartwright,  Gilb.  Eq.  Rep.  121 ;  Smith  v.  Baker,  1  Atk.  386.  But 
if  the  heir  at  law  be  not  a  child  of  the  testator,  &c,  although  wholly  unprovided  for,  the 
defect  shall  be  supplied  in  favour  of  the  wife.  Chapman  v.  Gibson,  3  Br.  Ch.  Rep.  170; 
||  Fielding  v.  Winwood,  16  Ves.  90;  Hills  v.  Downton,  5  Ves.  557,  in  which  case  Lord 
Loughborough  questioned  the  limitation  upon  the  equity  of  the  wife  in  favour  even  of  a 
son  unprovided  for.  || — If  only  part  of  the  copyholds  devised  be  surrendered,  equity  will 
supply  the  defect  in  favour  of  a  younger  child  as  to  the  residue,  if  it  be  manifestly  the 
intentiun  of  the  testator  that  they  should  pass.  Banks  v.  Denshaw,  3  Atk.  586.  Seciis, 
if  there  are  words  in  the  will  restrictive  of  the  devise  to  the  part  surrendered.  Barker 
v.  Barker,  cited  lb.]  ||  A  devise  of  all  copyhold  estates,  in  general  terms,  unrestrained, 
to  a  child,  will  pass  all  copyholds  surrendered  or  not  to  the  use  of  the  will.  Blunt  v. 
Clitherow,  10  Ves.  589.  But  these  general  words  "all  the  rest,  residue  and  remainder 
of  my  real  estate  whatsoever  and  wheresoever,  and  of  what  nature  and  kind  soever,"  are 
not  a  sufficient  indication  of  an  intent  to  pass  copyhold  estate,  except  for  the  satisfaction 
of  debts.  Judd  v.  Pratt,  13  Ves.  168 ;  15  Ves.  390  ;  Byas  v.  Byas,  2  Ves.  164 ;  Sampson  v. 
Sampson,  2  Ves.  and  Beames,  337.  For  there  is  this  distinction  as  to  supplying  a  surren- 
der by  implication  from  general  words  between  the  case  of  creditors  and  that  of  children: 
in  the  latter,  the  court  having  no  means  of  ascertaining  the  amount  of  the  provision,  but 
it  being  left  indefinite,  if  there  be  an  appropriation  of  freehold  estate,  that  will  satisfy 
the  testator's  intent;  but  in  the  former  case,  the  testator,  meaning  that  all  his  debts 
shall  be  paid,  must  be  considered  as  intending  to  provide  a  fund  sufficient  to  answer 
that  purpose.  Judd  v.  Pratt,  15  Ves.  390.  || 

||The  want  of  a  surrender  will  be  supplied  in  case  of  a  deed  as  well  as 
of  a  will,  on  the  same  principle,  and  for  and  against  the  same  persons, 
not  for  a  child  against  a  grandchild  unprovided  for.  (c) 

Rogers  v.  Marshall,  17  Ves.  294 ;  and  see  Brodie  v.  Barry,  2  Ves.  &  B.  130.  (c)  Mr* 
Vol.  II.— 50 
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Watkins  says  properly  that  what  the  heir  may  be  earning  by  his  industry  ought  not  to 
be  considered  as  a  provision.    Vol.  i.  135. 

When-  there  were  freehold  estates  to  answer  the  words  of  the  devise, 
the  court  refused  to  supply  a  surrender  of  the  copyhold  estates  included 

in  it. 
Milboume  v.  Milbourne,  1  Cox.  247;  2  Bro.  C.  C.  64. 

A  dormant  surrender  of  a  copyhold  (/.  e.  a  surrender  to  A  on  condi 
tion  to  perform  the  will  of  the  surrenderor)  will  vest  an  estate  in  the 
dormant  surrenderee  sufficient  to  support  the  contingent  remainders  m 
the  will  without  trustees  for  that  purpose. 

Gale  v.  Gale,  2  Cox.  136 ;  and  see  Stansfield  v.  Habergham,  10  Ves.  282 

An  admittance  of  the  particular  tenant  of  copyholds  is  an  admittance 
of  the  remainder-man,  and  a  devise  of  the  remainder  or  reversion 
requires  a  surrender  to  the  use  of  the  will. 

Church  v.  Mundy,  12  Ves,  426;  Kensington  v.  Mansell,  13  Ves.  136. 

The  statute  55  G.  3,  c.  192,  does  not  render  valid  the  will  of  a  feme 
covert  without  surrender,  (the  custom  requiring  a  surrender  by  husband 
and  wife  of  the  lands,  and  a  separate  examination  of  the  wife  and  con- 
sent of  the  husband,)  for  the  statute  only  intended  to  supply  formal 
surrenders,  and  not  one  of  substance  like  that  in  case  of  a  feme  covert. 

Doe  dem.  Nethersole  v.  Bartle,  5  Barn.  &  A.  492. || 

As  where  a  man  devised  his  copyhold,  being  of  the  nature  of  borough- 
english,  to  his  eldest  son,  and  devised  houses  to  his  youngest;  which 
houses  were  soon  afterwards  burnt  down,  and  never  entered  upon  by 
the  heir  in  borough-english  ;  as  this  case  was  circumstanced,  the  court 
would  not  supply  the  want  of  a  surrender  in  favour  of  the  (a)  eldest  son. 

J  Vera.  265;  Cooper  and  Cooper  decreed,  (a)  Such  eldest  son  is,  in  general,  en- 
titled to  the  same  favour  that  a  younger  child  is  against  an  heir  at  common  law  ;  ||  for 
there  ought  not  to  be  one  sort  of  equity  for  an  eldest  and  another  for  a  younger  son. 
Bradley  v.  Bradley,  2  Vern.  163.  So,  if  an  estate  is  to  descend  to  all  the  sons,  as  in 
travel  kind,  the  surrender  will  be  supplied  for  the  daughters,  or  in  favour  of  one  son,  if 
such  appears  the  intention  of  the  parent,  and  the  others  would  not  be  destitute.  Bradley 
v.  Bradley,  ubi  supra.     Andrews  v.  Waller,  Vin.  Abr.  tit.  Copyhold,  (W.  2.)  pi.  12.  jj 

Nor  will  equity  supply  the  want  of  a  surrender  in  favour  of  a  grand- 
child, much  less  in  favour  of  any  collateral  relation. 

Salk.  187,  decreed  by  my  Lord  Sommers,  that  the  want  of  a  surrender  should  be  sup- 
plied in  favour  of  a  grandson,  it  depending  on  the  same  law  of  nature  and  reason;  but 
reversed  in  the  House  of  Lords,  Pr.  Ch.  475,  S.  C.  cited,  and  the  law  and  practice  now 
according  to  the  judgment  of  reversal;  [|  Perry  v.  Whitehead,  6  Ves.  544;  Tudor  v. 
Anson,  -J  Ves.  532;  Elton  v.  Elton,  3  Atk.  508;  1  Wils.  161,  S.  C.  ;  though  many 
judges  have  expressed  great  dissatisfaction  with  it,  as  Sir  John  Trevor,  Lord  Harcourt, 
Lord  Cowper,  1  P.  Wms.  61 ;  Sir  Richard  Pepper  Arden,  3  Br.  Ch.  Rep.  231 ;  Lord 
1,  ughborough,  5  Ves.  565.  In  Allen  v.  Poulton,  1  Ves.  121,  the  master  of  the  rolls, 
Sir  William  Fortescue,  supplied  such  a  surrender  against  testator's  eldest  son;  but  that 
was  on  the  principle  that  a  person  claiming  under  a  will  (as  the  eldest  son  there  did) 
must  admit  the  whole.  || 

Also,  in  case  of  a  natural  daughter,  the  Court  of  Chancery  refused  to 
supply  the  want  of  a  surrender;  for  though  the  father  might  have  great 
affection  for  such  child,  and  might,  by  the  law  of  nature,  be  obliged  to 
provide  for  it,  yet  snch  a  one  was  not  to  be  considered  as  a  child  in  law, 
nor  will  such  affection  raise  a  use  at  law  for  such  child  ;  for  in  a  civil 
society,  where  the  solemnities  of  marriage  are  established,  it  would  be 
absurd  in  the  couits  to  allow  privileges  to  children  not  born  within  those 
rules. 

Abr.  Eq.  123;   Fursaker  and  Robinson;    Gilb.  Eq.  Rep.  139.     ||  This  doctrine  wa« 
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recognised  by  Lord  Hardwicke  in  Tudor  v,  Anson,  2  Ves.  582;  and  by  the  master  of 
the  rolls  in  Cricket  v.  Dolby,  3  Ves.  12;  and  the  case  was  cited  in  Osgood  v.  Strode, 
2  P.  Wms.  248;  and  Randal  v.  Randal,  lb.  468.  || 

4.  If  copyhold  lands  are  in  mortgage,  the  mortgagor  may  devise  the 
equity  of  redemption  without  any  surrender,  for  he  has  no  estate  in  them 
whereof  he  can  make  a  surrender. 

Br.  Ch.  322,  agreed  by  counsel  on  both  sides;  ||  but  the  mortgagee  must  be-admitted 
on  the  surrender  in  mortgage,  else  the  legal  title  remains  in  the  mort<raaror,  the  sur- 
renderor,  and  he  cannot  devise  the  lands  without  a  surrender  to  the  use  of  the  will ;  Doe 
v.  Wroot,  5  East,  132  ;||  for  cestui  que  trust  of  a  copyhold  estate  having  an  equitable 
interest  only,  may  devise  it  without  surrender.  Greenhill  v.  Greenhill,  2  Vern.  680; 
King  v.  King,  3  P.  Wms.  358;  [Macey  v.  Shurmer,  1  Atk.  390;  TurTnell  v.  Page, 
2  Atk.  37  ;  and  Barnardist.  Ch.  Rep.  9  ;  Car  v.  Ellison,  3  Atk.  73;  Allen  v.  Poulton, 
1  Ves.  121 ;  Macnamara  v.  Jones,  1  Br.  Ch.  Rep.  481.] 

5.  In  case  of  a  devise  to  a  charitable  use,  the  courts  of  equity  supply 
the  want  of  a  surrender,  and  go  upon  the  word  appoint  in  the  statute 
of  charitable  uses. 

Vide  title,  Charitable  Uses. 

6.  In  case  of  necessity,  as  where  the  king,  or  lord  of  a  manor  grants 
the  fee-simple  of  the  copyhold  estate  to  one  in  fee,  there  the  copyholders 
cannot  convey,  because  the  alienee  hath  no  court  in  which  he  can  make 
surrenders,  &c. ;  but  lest  this  should  turn  to  the  prejudice  of  the  copy- 
holders, Chancery  supplies  the  defect,  and  makes  good  the  alienation. 

2  Co.  17 ;  4  Co.  15  ;  Cro.  Eliz.  252,  443. 

||  So,  where  a  person  entitled  to  an  equitable  estate  tail  in  a  copyhold, 
had  endeavoured  to  get  in  the  legal  estate  to  the  intent  he  might  make 
a  regular  surrender ;  but  the  trustees  refusing  to  comply  with  his  re- 
quest, he  had  filed  a  bill  to  compel  them,  and  had  made,  or  offered  to 
make,  in  the  lord's  court  such  surrender  as  he  could ;  it  was  holden  suf- 
ficient to  bar  the  entail  of  the  trust,  and  that  the  devise  was  good. 
Otway  v.  Hudson,  2  Vern.  583. 

Now  by  st.  55  Geo.  3,  c.  192,  reciting  that  "  by  the  customs  of  certain 
manors,  copyhold  estates  of  such  manors  pass  by  the  last  will  and  testa- 
ment of  the  copyhold  tenants  thereof  declaring  the  uses  of  surrenders 
made  for  that  purpose ;  and  that  much  inconvenience  had  arisen  from 
the  necessity  of  making  such  surrenders.  It  is  enacted,  that  in  all  cases 
where  by  the  custom  of  any  manor  in  England  or  Ireland,  any  copy- 
hold tenant  of  such  manor,  may,  by  his  or  her  last  will  and  testament, 
dispose  of  or  appoint  his  or  her  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by  such  last  will 
and  testament,  every  disposition  or  charge  made  or  to  be  made  by  any 
such  last  will  and  testament  by  any  person,  who  shall  die  after  the  pass- 
ing of  the  act,  of  any  such  copyhold  tenements,  or  of  any  right,  title,  or 
interest  in  or  to  the  same,  shall  be  as  valid  and  effectual  to  all  intents  and 
purposes,  although  no  surrender  shall  have  been  made  to  the  use  of  the 
last  will  and  testament  of  such  person,  as  the  same  would  have  been,  if 
a  surrender  had  been  made  to  the  use  of  such  will. 

"  §  2.  No  person  entitled  or  claiming  to  be  entitled  to  copyhold  lands, 
tenements,  or  hereditaments  in  consequence  of  any  testamentary  disposi- 
tion, shall  be  entitled  to  be  admitted  to  the  same  by  virtue  of  any  thing 
in  the  act  contained,  except  upon  payment  of  all  such  stamp  duties,  fees, 
and  sums  of  money,  as  would  have  been  lawfully  due  and  payable  in 
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the  surrendering  of  such  copyhold  or  customary  lands,  tene- 
ments, or  hereditaments  to  the  use  of  such  will,  or  in  respect  of  the 
presenting,  registering,  or  enrolling  such  surrender,  had  the  same  lands, 
tenements,  and  hereditaments  hem  surrendered  to  the  use  of  the  will 
of  the  person  so  disposing  of  the  same;  all  such  stamp  duties,  fees,  or 
sums  of  money  due  as  aforesaid,  to  be  paid  in  addition  to  the  stamp 
duties,  fees,  or  sums  of  money  due  or  payable  on  the  admission  of  such 
person  so  entitled  or  claiming  to  be  entitled  to  the  same  copyhold  01 
customary  lands,  tenements,  or  hereditaments,  and  the  stamp  duties  to 
be  affixed  to  the  copy  of  the  admission. 

"  §  3.  Nothing  in  the  act  contained  shall  be  taken,  at  law  or  in  equity, 
to  render  invalid  or  ineffectual  any  devise  or  disposition  of  any  copyhold 
lands,  tenements,  or  hereditaments,  or  of  any  right,  title,  or  interest  in  or 
to  copyhold  lands,  tenements,  or  hereditaments,  which  would  be  valid 
or  effectual  if  this  act  had  not  been  made;  or  to  render  valid  and 
effectual  any  devise  or  disposition  of  any  copyhold  lands,  tenements,  or 
hereditaments,  or  of  any  right,  title,  or  interest  in  or  to  copyhold  lands, 
tenements,  or  hereditaments,  which  would  be  invalid  or  ineffectual  if  a 
surrender  had  been  made  to  the  use  of  the  last  will  and  testament  of  the 
person  attempting  to  dispose  of  the  same  by  will ;  any  thing,"  &c. 

Since  the  above  statute,  a  copyhold  will  pass  under  a  general  devise 
of  real  estate,  though  there  be  no  surrender  to  the  use  of  the  will. 

Doe  v.  Ludlam,  7  Bing.  275.     See  2  Sim.  &  Stu.  229  ;  6  Madd.  323. 

For  cases  of  election,  see  tit.  Election.  || 

3.  What  Persons  may  surrender. 

All  persons  who  may  make  grants,  or  convey  their  estates,  may  by 
surrender  pass  copyhold  lands  ;  if  an  infant  surrenders  copyhold  lands, 
he  may  at  his  full  age  disagree,  and  enter  thereupon  ;  for  this  is  not  a 
conveyance  of  equal  solemnity  with  a  feoffment,  which  works  a  dis- 
continuance, and  which  notwithstanding  the  infant  may  avoid  at  his  full 
age. 

Leon.  95  ;  Poph.  39. 

i|  An  infant  trustee  or  mortgagee  may  surrender  by  order  of  a  court 
of  equity  under  the  statute  7  Ann.  c.  19. 

Doe  v.  Morgan,  7  T.  Rep.  103.  || 

A  feme  covert  may  surrender  lands,  (a)  being  solely  examined  by  the 
steward  :  and  if  there  be  a  custom  for  her  to  be  examined  before  two 
tenants  out  of  the  manor,  it  is  good. 

Cro.  Kliz.717;  2 Taunt.  294,  ace.  (a)  [And  this,  it  seemeth,  without  any  particular 
custom.  -J  H.  151.  314.  "A  custom  for  a  feme  covert  to  surrender  her  lands  without  the 
it  of  her  husband  is  bad."  This  was  the  point  which  the  Court  of  Common  Pleas 
professed  to  di  termine  in  the  case  of  Stevens  v.  Tyrrell,  2  Wils.  1.  But  the  case  seems 
to  warrant  no  more  than  an  opinion,  that  a  surrender  by  a  feme  covert,  in  which  the  hus- 
band neither  joins  nor  assents,  cannot  be  good.  And  even  this  opinion  is  considerably 
shaken  !>y  the  reasoning  (f  Lord  Loughborough,  C.  .1.,  in  the  case  of  Compton  v.  Collin- 
son,  1  H.  131.  342,  343.  The  point,  in  the  case  of  Compton  v.  Collinson,  was,  whether 
a  married  woman  living  apart  from  her  husband,  under  articles  of  separation,  by  which 
lie  covenanted  that  she  should  enjoy  to-her  own  use  all  such  estates  as  should  come  to 
her  during  the  coverture,  and  that  he  would  join  in  all  necessary  conveyances,  and  in 
surrendering  the  copyhold ••  to  such  uses  as  she  s'.ionld  appoint;  could  surrender  the 
copyholds  without  the  husband  joining,  and  without  a  special  custom  for  thai  purpose  * 
And  the  court  was  of  opinion  that  she  could  ;  for  that  the  wife  is  tenant  of  the  copyhold, 
r-nd  not  tlie  husband  ;  that  the  estate  can  be  forfeited  or  surrendered  only  by  her  acts,  not 
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by  his;  that  the  authority  which  he  acquires  by  his  marital  rights  to  direct  and  control 
her  acts,  was  by  his  covenant  in  the  present  instance,  annulled,  or  at  least,  suspended  ; 
and  there  was  then  no  impediment  to  the  validity  of  an  act  passed  in  the  court  of  the 
manor,  between  her  and  the  lord.]  ||  After  the  covenant,  the  surrender  must  be  taken  to 
be  with  the  husband's  assent,  2  Br.  Ch.  Rep.  387,  S.  C,  which,  by  custom,  will  be 
good.  Moor,  268.  If  the  husband  be  present  at  such  surrender,  whether  not  evidence 
of  his  assent.   Taylor  v.  Philips,  1  Yes.  229.  || 

If  there  are  two  joint-tenants,  and  one  of  them  surrenders  his  moiety 
to  the  use  of  his  last  will,  and  dies  before  the  surrender  is  presented, 
having  made  his  will,  this  is  a  severance  of  the  jointure,  for  being  pre- 
sented it  relates  to  the  time  of  the  first  surrender. 

Co.  Lit.  59  b  ;  Roll.  Abr.  501,  S.  C. 

A  copyholder  surrenders  to  the  use  of  another,  who  before  admittance 

surrenders  to  another  who  is  admitted :  no  interest  is  hereby  vested  in 

him ;  for  the  first  surrenderee  had  (a)  nothing  in  him  to  give  over,  and 

the  admittance  of  the  second  surrenderee  did  not  amount  to  an  admittance 

of  the  first. 

Wilson  v.  Weddel,  Yelv.  144 ;  Brownl.  143,  S.  C. ;  Doe  v.  Vernon,  7  East,  8,  S.  P. 
(a)  But  an  heir  before  admittance  may  surrender  to  another,  because  he  hath  a  legal  estate 
and  interest  in  him.   4  Co.  22  b;  Cro.  Jac.  36. 

If  there  be  baron  and  feme  copyholders,  to  them  and  the  heirs  of  the 

baron,  and  the  baron  die,  the  heir  may  surrender  his  reversion  into  the 

hands  of  two  tenants  of  the  manor  (who  by  custom  have  power  to  take 

surrenders)  before  admittance,  and  during  the  life  of  the  feme ;  and  this 

is  a  good  surrender ;  for  the  reversion  was  cast  upon  him  by  descent, 

before  any  admittance. 

Roll.  Abr.  500;  Cro.  Eliz.  662.  S.  C;  Yelv.  145  ;  and  Brownl.  143,  S.  P.  [So, 
during  the  life  of  a  widow  who  is  admitted  to  her  freebench,  the  heir  may  incur  a  for- 
feiture of  his  estate  by  being  attainted  of  felony.    1  Leon.  1.] 

If  there  be  tenant  for  life,  remainder  in  fee.  he  in  remainder  may 
surrender  his  estate,  if  there  be  no  custom  to  the  contrary. 

Butler  v.  Lightfoot,  3  Leon.  239 ;  4  Leon.  9,  S.  C. ;  Heggor  v.  Felston,  lb.  111. 

Tenant  for  life,  remainder  for  life  to  another,  he  in  remainder  enters 
upon  tenant  for  life,  and  surrenders  ;  nothing  passes,  for  he  hath  no  cus- 
tomary estate  in  him ;  as  there  cannot  properly  be  a  disseisin  of  a  copy- 
hold, the  freehold  being  in  the  lord. 

Bird  v.  Kirk,  1  Mod.  199;  2  Mod.  32,  S.  C,  by  the  name  of  Kren  v.  Kirby. 

No  person,  who  is  not  in  the  seisin,  can  make  a  surrender.  Persons 
therefore  having  only  a  contingent  remainder  or  executory  interest  have 
nothing  which  can  be  the  subject  of  a  surrender;  for  as  the  surrender 
cannot  operate  by  way  of  estoppel,  it  cannot,  at  law,  be  a  bar  to  such 
contingent  or  executory  interest:  it  can  operate  only  upon  that  which  a 
man  has. 

Doe  v.  Cowling,  6  T.  Rep.  63;  Taylor  v.  Philips,  1  Yes.  229  ;  Doe  v.  Tomkins, 
11  East,  185;  Goodtitle  v.  Morse,  3  T.  Rep.  365.  || 

4.   Wliat  Persons  may  accept  such  Surrenders,  and  make  Admittance. 

A  copvholder  may  surrender  to  a  disseisor,  abator,  intruder,  tenant  at 
sufferance,  or  any  others  that  have  defeasible  titles,  and  their  admittance 
will  be  good,  and  shall  (b)  bind  him  who  hath  right,  for  that  such  par- 
ticular  ten  re  compellaUe  to  do,  and  it  was  no  more  than  the  right- 

ful lord  must  have  done. 

Moor,  236  ;  Co.  Lit.  58  b  ;  2  Leon.  45;  Owen,  27;  Poph.  71 ;   Moor,  112;  3  Leon. 

2  L 
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239  ;  I  Leon.  9  ;  2  Roll.  Rep.  181  ;  Roll.  Abr.  503;  4  Co.  240  b;  Vent.  360.  (b)  A 
was  tenant  for  life  of  a  copyhold,  the  remainder  to  B  for  life;  and  B  surrendered  to 
the  use  of  the  disseisor  of  the  manor  ut  dominus  inde,  &c.  2  Mod.  287,  dubitatur. 
\\  hether  the  right  of  B  was  extinct,  because  A  continuing  always  in  possession,  the 
disseisor  had  gained  no  reversion  in  this  copyhold  tenement,  and  by  consequence  was 
not  capable  of  taking  a  surrender  thereof  to  his  own  use.  [It  was  adjudged  in  the 
Common  Pleas,  that  the  surrender  was  void,  and  that  judgment  was  afterwards  affirmed 
by  the  Court  of  Kings  Bench.  Sir  T.  Jones,  153,  and  2  Show.  156;  1  Ventr.  359; 
Skin.  28;  Freem.  245,  S.  C,  but  no  decision.] 

If  lessee  for  life,  years,  or  at  will,  a  guardian,  &c.,  accept  a  surrender, 
and  their  interest  determine,  the  next  lord  shall  be  compelled  to  admit. 

Co.  Lit.  59  b;  Roll.  Abr.  503. 

A  surrender  to  the  steward,  to  the  use  of  the  steward,  is  good  to  give 
the  steward  an  interest,  for  the  surrender  is  in  truth  to  the  lord,  and  not 
to  the  steward. 

(  ro.  Eliz.  717. 

5.   What  Words  or  Jets  amount  to  a  Surrender. 

(a)  Any  words  spoken  in  court,  expressing  the  copyholder's  intention 
of  surrendering,  and  that  he  designs  not  to  hold  it  any  longer,  will 
amount  to  a  surrender;  as  (b)  if  he  says,  that  he  is  weary  of  his  copy* 
hold,  and  requests  his  lord  to  take  it  again,  this  is  a  (c)  sufficient  sur» 
vender. 

(a)  Jones,  42;  Winch.  57,  67.  (b)  Hutt.  65.  (c)  My  Lord  Coke  says,  that  the 
word  surrend.  is  vocabulum  art  is,  and  therefore  where  a  surrender  is  requisite,  no  other 
words  will  supply  the  want  of  it;  as  the  words,  give,  grant,  or  the  like.  Co.  Copyh. 
102.     Butflw. 

But  to  say  that  he  renounces  his  copyhold  is  no  surrender,  because  he 
limits  it  to  nobody ;  so,  if  he  says,  that  he  is  content  to  surrender,  yet  it 
is  no  surrender,  for  that  only  expresses  his  inclination  to  do  it,  not  that 
he  actually  doth  it. 

Roll.  Abr.  502;  Hutt.  81. 

A,  lord  of  a  manor  whereof  B  was  copyholder  in  fee,  pretended  that 
his  copyholder  had  forfeited,  and  thereupon  entered  into  communication 
with  him  about  it,  and  it  was  agreed,  that  B  should  pay  5/.  to  the  lord : 
and  that  in  consideration  thereof  C  should  enjoy  the  said  customary 
lands  (except  a  wood)  for  his  life,  and  also  of  A's  wife,  din-ante  vidui- 
tate,  and  that  C  should  have  election,  whether  he  would  have  those 
lands  assured  to  him  by  copy  or  by  bill,  and  he  chose  by  bill,  which  was 
accordingly  done;  the  court  held  this  a  good  surrender  for  life  only, and 
that  the  lord  had  the  wood  discharged  of  the  customary  interest,  the  (d) 
communication  amounting  to  a  surrender. 

1  Leon.  191 ;  1  And.  199,  S.  C.  (rf)  Note.-  the  communication  does  not  appear  to 
have  been  in  court ;  and  qu.  Whether  any  words  spoken  out  of  court  will  amount  to  a 
surrender  ? 

Copyholder  in  fee  comes  into  court,  and  there  accepts  a  copy  to  him- 
self for  life,  then  to  his  wife  for  life,  then  to  his  son  for  life  ;  this  is  tanta- 
mount to  a  surrender  to  these  uses ;  but  he  hath  his  old  reversion  in 
him  ;  for  then'  is  no  ground  to  make  a  surrender  of  that  by  construction, 
because  he  hath  made  no  disposition  of  it. 

?,  JJulst.  80;  Shephard  and  Adams,  Roll.  Abr.  501,  S.  C.  And  there  said,  that  it 
Wris  no  surrender,  for  that  a  copyhold  cannot  b<  surrendered  by  a  surrender  in  law,  but 
only  by  actual  surrender.  But  in  other  places  in  Roll.,  as  Roll.  Rep.  265;  Roll.  Abr. 
171,  172.  the  S.  C,  \'.  is  a?  in  Bulst.,  holden  to  be  a  surrender,  and  the  reversion  still 
in  the  copyholder. 
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(G)  Of  Surrenders,  Presentments,  and  Admittances. 

If  A,  being  seised  in  fee  of  a  copyhold  manor,  grants  certain  cus- 
tomary lands,  parcel  thereof,  to  B,  habend.  to  B,  C,  and  D,  for  their  lives 
successively,  as  they  are  named  in  the  grant,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  and  B  is  admitted ;  and  within 
the  manor  there  is  a  custom,  that  the  first  person  in  such  copy  named 
may  surrender  all  the  lands,  and  thereby  determine  and  destroy  the  title 
and  estate  of  the  other  persons  therein  named ;  and  A  and  B  covenant 
to  levy  a  fine  of  the  manor,  and  of  the  customary  lands,  by  name,  to  the 
use  of  a  stranger  in  fee,  and  the  fine  is  levied  accordingly,  yet  this  does 
not  amount  to  a  surrender  within  the  custom,  so  as  to  bar  the  estate  of 
B  and  C ;  for  the  custom  extends  only  to  the  copyhold  estate,  and  that 
cannot  (a)  pass  by  the  (b)  fine. 

Zinzan  v.  Talmage,  Rayni.  402,  adjudged,  and  affirmed  upon  a  writ  of  error.  ||2 
Show.  130,  S.  C. ;  Sir  T.  Jones,  142,  S.  C. ;  Pollexf.  561,  S.  C.||  {a)  But  the  right  to 
it  may  be  extinguished  by  fine.  Carter,  24.  (b)  If  the  copyholder  joins  with  bis  lord 
in  a  feoffment  of  the  manor,  his  copyhold  is  thereby  extinct.  Godb.  11.  Vide  post, 
tetter  (Kj. 

||  A  covenant  to  surrender  does  not  amount  to  a  surrender,  though  it 
be  presented  by  the  homage. 

2  Show.  L31 ;  Doe  v.  Ilendon,  2  T.  Rep.  484.|| 

6.  What  Acts  amount  to  an  Admittance. 

Any  thing  that  expresses  the  lord's  consent  to  a  surrender,  amounts 
to  an  admittance  ;  for  if  his  consent  to  take  the  surrenderee  as  his  tenant 
appears,  it  does  not  seem  material  whether  it  be  done  by  a  dominus 
concessit  et  admissus  est,  or  by  other  acts  which  amount  to  as  much. 

3  Bulst.  219. 

Therefore  if  a  copyholder  surrenders  to  the  use  of  another,  and  after 
the  loxd,  having  notice  thereof,  accepts  the  rent  from  the  surrenderee, 
this  by  implication  and  construction  of  law  amounts  to  an  express 
admittance. 

Roll.  Abr.  505,  Freswell  and  "Welsh.  Note:  This  ease  is  differently  reported  in 
several  books;  in  '■'<  Bulst.  215,  237,  S.  C.  acceptance  of  rent  from  the  hands  of  the 
tenants  into  whose  hands  tie'  surrender  was  made,  doth  nut  amount  to  an  admittance 
of  cestui  >{»<■  use,  for  the  lord  may  lake  the  rent  of  them,  without  designing  any  thing 
therein  to  a  third  person  ;  but  hail  it  been  shown  that  the  lord  had  accepted  the  rent 

as  of  his  copyholder,  then  it  had  been  a  Lr 1  admittance.     Cro.  Jac.  403,  S.  C.  reports 

it,  that  acceptance  of  rent  of  cestui  que  ««  is  no  admittance;  but  by  Godb.  268,  S.  C. 
it  is  an  admittance,  the  lord  knowing  of  the  surrender;  secus,  if  he  accepts  it  as  a  duty 
general!  v.  In  Bridge.  49,  52,  S.  C,  it  does  not  appear  the  lord  had  notice  of  the  sur- 
render when  he  accepted  the  rent.  Vide  2  Sid.  61,  S.  P.,  per  Twisden  arguend.  ad- 
mitted, and  Style,  140,  S.  P.per  Roll.  Ch.  Just. 

So,  if  a  fine(c)  be  accepted  of  one  as  of  a  copyholder,  this  amounts  to 
an  admittance. 

3  Bulst.  239,  arguendo,  (c)  Secus,  if  the  steward  had  only  assessed  the  fine.  3 
Bulst.  239,  arguendo. 

But,  if  a  copyholder  in  fee  surrenders  to  the  use  of  B  in  fee,  and  B 
surrenders  to  the  use  of  C  for  life,  who  is  admitted,  the  admittance  of  C 
shall  not  by  implication  be  taken  to  be  an  admittance  of  B,  for  the  ad- 
mittance ought  to  be  of  a  tenant  certainly  known  by  the  steward,  and 
entered  on  a  roll  by  itself. 

Yelv.  1  !  4.  Wilsi  >n  and  Weddel,  adjudged  ;  Brownl.  143,  S.  C.  But  vide  Roll.  Abr. 
505  ;  Cro.  Eliz.  504,  contr.,  and  3  Bulst.  237,  S.  P.  dubitatur. 
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iii  Of  Surrenders,  Presentments,  and  Admittances. 

If  a  copyholder,  according  to  the  custom  of  the  manor,  surrenders  into 
the  hands  of  two  customary  tenants,  to  the  use  of  J  S  and  his  heirs,  and 
this  is  presented  at  the  next  court,  and  by  the  steward  entered  in  the 
rolls  of  the  court,  in  these  words,  viz.,  ad  hanc  curiam  compertum  est 
per  homagium,  that  the  copyholder  sursum  reddidit,  &c.,  ad  usum 
■I  S  et  hseredum  suorum,  and  the  steward  afterwards  delivers  a  copy 
thereof  to  -I  S,  vet  this  docs  not  amount  to  an  admittance;  for  here  is  no 
act  done  by  which  it  appears  the  lord  hath  consented  that  J  S  should  be 
admitted,  or  that  he  should  have  the  land  according  to  the  surrender. 

Bridg.  81,  adjudged;  Poph.  L27,  S.  C. adjudged ;  3  Bulst. 237, adjornatur;  and  after 
ended  by  mediation  of  friends. 

If  a  woman  that  hath  right  to  her  freebench,  comes  into  court,  and 
prays  to  be  admitted,  and  is  denied,  (supposing  nothing  vests  in  her 
before  admittance.)  the  law  will  supply  the  admittance. 

||Howard  v.  Bartlett,  Hob.  181  ;  Rinnington  v.  Cole,  Xoy,  29;  Xewton  v.  Shafto, 
1  Lev.172;  Jurden  v.  Stone, Hutt.  18 ;  Vaughan  v.  Atkins, 5  Burr. 2787.  The  estate 
of  the  widow  is  considered  as  a  continuance  of  that  of  the  husband,  rather  than  as  a 
ilution  in  nature  of  a  descent.  Watk.  Gilb.  Ten.  note  xcvii. [|  If  the  steward  re- 
fuses to  admit,  but  the  surrenderee  enters,  and  occupies  the  land;  in  an  ejectment 
brought  by  the  lord,  he  may  well  plead  not  guilty.     Yelv.  16. 

7.  Of  the  Construction  to  be  made  when  the  Surrender,  Presentment,  and  Admittance  differ. 

If  A  surrenders  for  life,  and  the  admittance  is  in  fee,  the  estate  of  the 
jopyholder  is  according  to  the  surrender,  not  according  to  the  admit- 
tance ;  for  the  lord  hath  only  a  customary  power  to  make  admittances 
according  to  the  surrender;  and  so  far  as  he  executes  that  power,  the 
admittance  is  good;  but,  where  he  goes  beyond  that  power,  he  acts 
without  a  warrant,  and  then  his  acts  are  void. 

•       Copyh.  110;  4  Co.  28  b. 

So,  if  the  surrender  be  absolute,  and  the  admittance  conditional,  the 
admittance  is  good,  and  the  condition  void;  for  when  the  lord  acts  ac- 
cording  to  his  power  in  one  thing,  but  beyond  it  in  another,  for  what  he 
acts  according  to  his  power  he  hath  a  warrant ;  but  for  what  he  acts 
beyond  it  he  hath  no  warrant,  and  so  it  is  void. 
yh.  110. 

If  a  conditional  surrender  be  presented,  and  the  steward  in  entering 
thereof  omits  the  condition, (a)  upon  sufficient  proof  thereof  the  surren- 
der shall  not  be  avoided,  but  the  roll  shall  be  amended. 

4  Co.  25  :  Roll.  Abr.  501.  (a)  So,  the  mis-entry  of  the  date  of  the  court  shall  not 
prejudice  th  ilder,  but  he  may  give  in  evidence  the  truth  of  the  matter,  and 

shall  ii  '        bound  by  the  rolls.     Leon.  290. 

If  the  surrender  be  to  the  use  of  J  S,  and  the  lord  admits  J  N,  this  is 
void  ;  and  he  afterwards  may  admit  J  S.  So,  if  he  admits  J  S  and  a 
stranger.  .1  S  takes  all,  for  the  stranger's  admittance  is  void. 

Cro.  Copyh.  110. 

If  a  surrender  be  made,  and  there  be  a  wrong  presentment  of  this  sur- 
render, if  the  admittance  is  according  to  the  surrender,  it  is (b)  good. 

Lex  Custom.  I'M  ;  4  Co.  29  ;  Cro.  Jac.  403.  {b)  For  an  admittance  upon  a  surren- 
derwithout  any  presentment  at  all,  is  good;  and  a  void  pi  -  none.    Co. 

1 
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(H)  Of  the  Operation  of  the  Surrender,  &c. 

8.   Of  the  Time  of  making  tlie  Surrender,  Presentment,  and  Admittance,  and  where  they 
shall  be  effectual,  though  any  of  the  parties  die  before  they  are  completed. 

By  the  general  custom  of  manors,  every  surrender  ought  to  be  pre- 
sented on  the  next  court-day  after  it  is  made ;  but,  by  the  special  custom, 
it  may  be  good,  if  done  on  the  second  or  third  court-day :  the  reason 
hereof  is  to  prevent  disputes,  and  for  the  security  of  purchasers,  who 
may  be  otherwise  defeated,  if  it  were  admitted  to  have  an  old  surrender 
trumped  up,  and  presented  at  any  time. 
Co.  Copyh.  105  ;  Style,  275. 

If  a  copyholder  in  fee  surrenders  out  of  court,  and  dies  before  it  is 
presented  in  court,  yet  the  surrender  being  presented  after  his  death, 
according  to  the  custom,  is  good. 

4  Co.  29  ;  Cro.  Jac.  403,  S.  P. ;  3  Bulstr.  214,  S.  P.  adjudged  ;  Roll.  Abr.  501,  S.  P. 

So,  if  the  customary  tenants,  by  whose  hands  the  surrender  was,  die, 
yet  if  the  surrender  be  presented,  upon  good  proof  thereof,  it  will  be 
sufficient. 

Co.  Lit.  02  ;  Cro.  Jac.  403  ;  3  Bulst.  214,  adjudged,  the  custom  being  found  gene- 
rally, that  it  must  be  presented  at  the  next  court,  without  saying  b}r  whom.    4  Co.  29  b. 

So,  if  he  to  whose  use  the  surrender  was,  die  before  admittance,  yet 
his  heir  -<hall  be  admitted ;  for  upon  admittance  the  estate  is  in  cestui 
que  use  from  the  surrender  by  relation. 

4  Co.  25  a,  29  b ;  2  Sid.  38,  61 ;  Dyer,  192. 

||  Where  a  surrender  was  duly  made  and  presented  by  the  homage,  but 
no  entry  of  it  was  made  on  the  court-rolls,  it  was  held  that  such  surren- 
der and  presentment  might  be  proved  by  a  draft  entry  from  the  muni- 
ments of  the  manor,  and  the  parol  testimony  of  the  foreman  of  the  jury 
presenting  it. 

Doe  v.  Calloway,  6  Barn.  &  C.  484.  || 

(II)  Of  the  Operation  of  the  Surrender  in  passing  the  Estate:  And  herein, 

1.   Of  the  Persons  to  take,  and  what  shall  be  sufficient  Certairtfy  in  the  Description 

of  them. 

Surrenders  have  the  same  operation  and  effect  in  passing  copyhold 
estates,  as  grants  have  at  common  law,  and  must  regularly  be  directed 
by  the  rules  and  maxims  of  the  common  law  in  the  transferring  thereof. 

Co.  Copyh.  97 ;  Cro.  Jac.  376. 

If  a  copyholder  surrenders  to  the  use  of  the  right  heirs  of  J  S,  he 
being  (a )  alive,  the  surrender  is  void ;  for  it  cannot  take  effect  in  prsesenti 
as  he  would  have  it. 

Leon.  li)l.  (a)  If  a  man  surrenders  to  the  use  of  his  own  right  heirs,  whether  the 
lord  shall  not  hold  it  till  his  death,  gu.  and  vide  Co.  Copyh.  97  ;  Lit.  Rep.  17. — If  a 
surrender  1"'  made  to  the  use  of  B  and  his  heirs,  to  the  use  of  such  persons  as  A 
shall  name  by  his  will;  qu.  whether  such  person  can  take.     2  Bulst.  274. 

If  B,  a  copyholder,  surrenders  into  the  hands  of  the  lord,  by  the  hands 
of  tenants,  according  to  the  custom,  &c,  without  saying  to  whose  use 
the  surrender  shall  be ;  and  at  the  next  court  B  is  admitted,  habend.  to 
him  and  his  wife  in  tail,  the  remainder  to  the  right  heirs  of  B  ;  the  sub- 
sequent admittance  explains  the  general  surrender,  and  the  wife  shall 
take  by  the  surrender,  though  not  named  in  the  premises,  but  in  the 
fiabendu  m  only ;  though  it  was  agreed  it  was  otherwise  in  feoffments  and 
grants  at  common  law. 

Poph.  125,  adjudged;  Cro.  Jac.  434,  S.  C. ;  2  Roll.  Abr.  67,  S.  C. 
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(II)  Of  the  Operation  of  the  Surrender,  &c. 

A  man  may  surrender  copyhold  lands  immediately  to  the  use  of  an 
infant  in  ventre  sa  mere  ;  for  a  surrender  is  a  thing  executory,  and  no- 
thing rests  before  admittance;  and  therefore  if  there  be  a  person  to  take 
at  the  time  of  the  admittance,  it  is  sufficient,  and  not  like  a  grant  at  com- 
mon law,  which  putting  the  estate  out  of  the  grantor,  must  be  void,  if 
there  be  nobody  to  take. 

'    i.  Copyh.  9,  qu. :  and  vide  Moor,  G37,  conf. 

A  copyhold  is  granted  to  the  father  and  his  son;  he  having  but  one 
son.  this  grant  is  good,  for  the  apparent  certainty  of  it ;  but  if  the  father 
hath  several  sons,  or,  if  a  surrender  be  to  the  use  of  a  man's  cousin  or 
friend,  or  to  the  use  of  J  S  or  J  N,  all  these  surrenders  are  void  for 
uncertainty. 

Cro.  Jac.  ">74:  Co.  Copyh.  95,  vide;  and  whether  such  uncertainty  may  be  helped 
by  any  averment. 

If  a  surrender  be  made  to  the  lord,  without  expressing  any  use,  it 
shall  be  to  the  use  of  the  lord  ;  for  it  cannot  be  imagined  that  the  sur- 
render was  made  to  no  end  or  purpose  whatsoever. 
Co.  Copyh.  95,  qu. 

|]  It  hath  been  determined  that  a  surrender  to  the  use  of  A,  B,  and  C 
and  their  heirs,  equally  to  be  divided  between  them,  creates  a  tenancy 
in  common;  a  resolution,  which  it  would  seem  difficult  to  reconcile  with 
the  doctrine  that  a  surrender  is  to  be  construed  as  a  conveyance  at  com- 
mon law ;  for  certainly  at  common  law  these  words  would  be  a  joint- 
tenancy.     It  hath  however  been  approved  in  later  cases. 

Fisher  v.  Wigg,  1  Ld.  Raym.  662;  1  P.  Wnis.  14,  S.  C. ;  Com.  Rep.  88,  S.  C;  12 
Mod.  296,  S.  C. ;  1  Salk.  392,  S.  C. ;  Idle  v.  Cook,  1  P.  Wms.  70,  contr.  But  Rigden 
v.  Vallier,  2  Yes.  257 ;  Goodtitle  v.  Stokes,  1  Wils.  341 ;  Denn  v.  Gaskin,  Cowp. 
600,  ace.  || 

2.   Wliat  shall  be  said  to  pass  by  the  Surrender. 

In  this  likewise  the  same  rules  obtain  as  in  the  exposition  of  grants  ; 
for  a  man  may,  with  the  same  certainty  in  a  surrender,  describe  what- 
ever he  intends  to  pass,  as  he  may  in  any  other  conveyance. 

A  man  seised  of  copyhold  lands,  devised  part  thereof  to  his  wife  for 
life,  the  remainder  to  his  brother  and  his  heirs;  and  afterwards,  in  the 
presence  of  three  persons  of  the  court,  said  to  them,  "  I  have  made  my 
will  as  I  will  have  it,  and  here  I  surrender  all  my  copyhold  lands  into 
your  hands  accordingly;"  in  this  case  only  those  mentioned  in  his  will 
shall  pass;  for  he  had  respect  to  that  in  making  his  surrender,  and  he 
said,  he  surrendered  all  his  copyhold  lands  accordingly;  which  showed 
his  intent  was  to  pass  those  lands  only  that  were  devised  by  the  will. 

3  Leon.  is. 

A  covenants  with  B  to  assure  him  all  his  copyhold  lands,  and  after  he 
surrenders  divers  parcels  by  name,  and  some  by  abuttals  and  boundings; 
at  the  next  court  the  surrender  is  presented  and  enrolled,  but  with  this 
addition,  by  the  name  of  all  his  copyhold  land;  there  no  more  shall  pass 
than  what  was  (a)  named  in  the  surrender. 

Dyer.  251.  [a]  A  surrender  of  a  house  cum  pertineniiis  will  pass  only  the  house, 
orchards,  yards,  and  not  the  lands  ;  for  copyhold  and  freehold,  as  to  this,  must  be 
construed  alike.     Cro.  Jac.  52' 1,  adjudged;  Kitchen,  81;  Co.  Copyh.  93. 

||  If  copyholds  are  surrendered  to  such  uses  as  the  owner  shall  appoint, 
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(H)  Of  the  Operation  of  the  Surrender,  &c. 

the  appointment  may  be  by  will,  and  no  surrender  to  the  use  of  the  will 
is  necessary. 

Cuthbert  v.  Lempriere,  3  Maule  &  S.  158. 

John  Lealand  surrendered  a  copyhold  in  his  occupation  to  the  use  of 
Joseph  Lealand  and  John  Lealand  his  son,  for  their  lives  and  the  life 
of  the  survivor,  remainder  to  the  heirs  of  the  body  of  the  said  John 
Lealand  son  of  Joseph  Lealand,  remainder  to  the  right  heirs  of  the  said 
John  Lealand ;  the  ultimate  remainder  is  to  the  right  heirs  of  the  sur- 
renderor. 

Roe  dem.  Hucknall  v.  Foster,  9  East,  -405.]] 

3.  What  Estate  or  Interest  passes  by  the  Surrender. 

A  copyholder  having  a  fee-simple,  according  to  the  custom  of  the 
manor,  may  make  what  disposition  of  it  he  pleases,  and  may  surrender 
it  absolutely,  or  for  any  limited  time. 

4  Co.  21b;  Roll.  Abr.  828. 

But  such  disposition  is  not  to  receive  the  same  favourable  interpreta- 
tion that  wills  and  devises  do  at  common  law;  for  a  man  may  as  well 
order  a  surrender  in  his  lifetime,  according  to  the  rules  of  law,  as  he  may 
any  deed  to  pass  a  freehold  estate. 

1  Roll.  Rep.  109,  138,  253 ;  Co.  Copyh.  97. 

Therefore,  if  a  copyholder  in  fee  surrenders  to  the  use  of  A  and  B, 
and  the  longer  liver  of  them  ;  and  that  for  want  of  issue  of  A  the  lands 
shall  remain  to  the  youngest  son  of  J  S  ;  in  this  case  A  has  but  an 
estate  for  life,  for  an  estate-tail  in  copyhold  lands  shall  not  pass  by  im- 
plication. 

Cro.  Car.  366  ;  Brownl.  127  ;  Noy,  152,  adjudged. 

So,  if  a  copyholder  surrenders(a)  habend.  a  tempore  mortis  of  the 
copyholder,  to  the  use  of  another  and  his  heirs,  this  is  merely  void ;  for 
a  copyholder  in  fee  can  no  more  surrender,  habend.  after  his  death,  than 
a  tenant  in  fee  can  convey  his  lands,  habend.  after  his  death  ;  for  then 
he  should  leave  a  particular  estate  in  himself,  which  is  against  the  rules 
of  law. 

Cro.  Jac.  376;  Sympson  and  Southern,  adjudged;  2  Bulst.  272,  S.  C. ;  Godb.  264, 
S.  C. ;  ||  2  Roll.  Abr.  791,  S.  C;  Dubitatur  lb.  794,  S.  C.  adjudged.  But  1  Roll. 
Rep.  100.  137,  253,  S.  C.  said  to  have  been  differently  adjudged.  But  see  1  Watk. 
Copyh.  198 — 210. ||  (a)  So,  if  he  surrenders  post  mortem  suam  in  maims  domini  ad 
usum,  &c.     4  Leon.  8  ;  Cro.  Eliz.  29  ;  Roll.  Rep.  252;  Bulst.  274;  Godb.  451. 

If  the  limitation  of  the  use  be  (b)  general,  then  cestui  qui  use  taketh 
but  an  estate  for  life  ;  for  copyhold  estates,  as  a  necessary  consequence 
upon  the  custom,  shall  be  directed  by  the  rules  of  law,  unless  within  the 
manor  there  be  a  special  custom  to  the  contrary  ;  as  that  sibi  et  suis,  or 
sibi  et  assignatis,  or  such  like  words,  shall  create  a  fee. 

4  Co.  29  b.  (b)  The  surrender  was  to  the  use  of  a  stranger  forever,  and  the  lord 
admitted  the  surrenderee,  habend.  to  him  and  his  heirs,  and  what  estates  he  had. 
<  iodb.  137,  dubitatur. 

If  A  be  tenant  for  life,  the  remainder  to  B  in  fee  of  copyhold  lands, 
and  B  surrender  to  the  use  of  A  for  his  life,  the  remainder  to  C,  this  shall 
enure  as  an  immediate  settlement  upon  C,  and  not  by  way  of  remainder ; 
for  though  it  is  void  as  to  A,  and  his  estate  is  not  increased  thereby,  yet 
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being  in  the  nature  of  a  limitation  of  an  use,  the  interest  vests  in  C  im- 

mediately. 
S  .id.  L49;  Sid.  360;  2  Keb.  341,  S.  C.  adjudged. 

||  If  a  copyholder  having  an  estate  pur  (nitre  vie  surrender  all  hia 
estate  in  remainder,  reversion,  or  expectancy,  to  the  use  of  his  will,  and 
afterwards  take  the  fee  by  descent,  and  then  devise  the  fee,  the  fee  will 
not  pass  ;  for  the  surrender  to  the  use  of  the  will  only  operates  on  the 
estate  winch  the  surrenderor  has  at  the  time  of  making  the  surrender. 

Doe  \ .  Cowling,  6  T.  Rep.  63. 

A.  a  copyholder  for  life,  remainder  to  Ins  infant  son  B,  surrenders  his 
own  and  B's  estate,  (over  which  he  had  no  control,  and  thereby  let  in 
B's  remainder.)  and  takes  a  new  copy  for  the  lives  of  himself,  his  daugh- 
ters C  and  B  successively  :  and  on  A's  death  after  twenty  years  had  run 
against  B,  B  enters  on  the  possession  then  vacant;  held  that,  as  against 
his  sister  0,  who  had  no  title  and  no  possession,  ho  might  successfully 
rest  on  his  legal  title  and  possession,  although  the  twenty  years'  posses- 
sion by  A  might  have  barred  B's  recovery  against  him,  and  might  have 
prevented  B  recovering  in  ejectment  if  out  of  possession  ;  had  the  twenty 
years'  possession  been  C's,  it  would  seem  to  be  otherwise. 
Doe  dem.  Burrough  v.  Reade,  8  East,  R.  353. 

A  copyholder  surrenders  "his  copyhold  cottage  with  a  croft  adjoin- 
ing- and  a  common  right,  &c,  belonging  to  the  same,  all  which  premises 
(as  the  surrender  described)  were  then  in  his  oivn  occupation,  and  on 
the  same  day  devises  "all  his  copyhold  cottage  and  premises  then  in  his 
own  possession ;"  the  croft  was  held  to  pass  although  in  fact  in  the 
occupation  of  a  tenant. 

(! [right  v.  Peers,  11  East,  58. 

Uses  limited  on  a  surrender  of  copyhold  are  revokable  pursuant  to  a 
power,  and  the  new  uses  shall  take  effect  although  they  defeat  vested 
estates. 

Boddington  v.  Aberncthy,  G  Barn.  &  C.  770. || 

4.  Of  the  Power  and  Authority  of  the  Lord  and  Stetvard,  and  therein  of  the  Difference 

of  their  Acts. 

Every  lord  of  a  copyhold  manor  hath,  as  (a)  incident  to  such  manor, 
a  court,  which  he  is  (6)  compellable  to  hold  for  determining  the  (e)  con- 
troversies of  his  (cl)  tenants,  accepting  their  surrenders,  &c. 

(a)  If  there  is  an  honour  consisting  of  several  manors,  and  there  are  several  copy- 
holders  belonging  to  the  several  manors,  though  there  is  but  one  court  held  for  them, 
they  are  quasi  several  and  distinct  courts.     Cro.  Car.  36G ;  Jones,  342,  S.  C. 
Not  by  action  on  the  ease,  but  by  subpoena  in  Chancery.     Cro.  Jac.  368  ;  2  Bulst. 
<     A  copyholder  surrenders  to  the  use  of  A  in  trust,  that  he  shall  hold  the 
land  until  he  hath  levied  a  certain  sum  of  money,  and  that  afterwards  he  shall  sur- 
render to  the  use  of  B;  the  money  is  levied;  A  refuses  to  surrender ;  B  exhibits  a 
hill  to  the  lord  of  the  manor  against  A,  who,  upon  hearing  the  cause,  decrees  against 
A  that  he  shall  surrender;  A   refuses;  the  lord  may  seize,  and  admit  B,  for  he  is 
chancellor  in  his  own  court.  1  Leon,     (d)  But  not,  where  he  is  a  party  interested 
himself,  Salk.  185. 

The  lord  himself  may  make  admittances  or  grants  at  any  place  (e)  out 

of  the  manor,  for  he  is  not  confined  any  more  than  any  other  person 

from  granting  an  estate  at  will  wdiere  he  pleases. 

4  Co.  26  b;  Co.  Lit.  59  a,  b.     [e)  But  a  copyholder  cannot  surrender  to  the  lord 
into  the  hands  of  tenants.  &c.,  out  of  court,  without  a  particular  custom.  Co.  Lit.  59. 

But  it  being  only  custom  which  enables  the  steward  to  make  such 
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admittances  or  grants,  that  which  he  doth  he  must  do  (a)  upon  the 
manor, (b)  unless  there  be  a  custom  to  keep  a  court  out  of  the  manor. 

4  Co,  26  b,  27  a.  (a)  But  of  this  there  are  diversity  of  opinions.  By  Co.  Copyh. 
and  4  Co.  26,  27  ;  Roll.  Ahr.  527,  the  steward  caunot  make  any  grants  or  admittances 
at  a  court  held  off  the  manor.  By  Cro.  Eliz.  103,  if  the  lord  grants  the  freehold  of 
the  copyhold  lands,  the  grantee  may  hold  a  court  where  he  will  to  make  admittances 
and  grants.  By  Co.  Copyh.  121 ;  Leon.  289  ;  Roll.  Abr.  505,  the  steward  may  make 
admittances  at  a  court  holden  off  the  manor.  By  Cro.  Jac.  526,  surrenders  to  the 
steward  out  of  court,  adjudged  good  ;  and  by  1  Salk.  184,  a  steward  of  a  manor, 
with  power  to  make  a  deputy,  makes  B  his  deputy :  B,  by  writing  under  his  hand 
and  seal,  makes  C  his  deputy  to  take  a  surrender  of  G.  C  takes  the  surrender  out 
of  court,  and  well.  Ld.  Raym.  658,  S.  C. ;  Com.  84,  S.  C. ;  12  Mod.  466,  S.  C.  There 
is  as  much  reason  that  the  steward  should  take  surrenders  out  of  the  manor  as  the 
lord;  i>cr  Cur.  (b)  As  if  a  lord  being  seised  of  two  or  three  manors,  hath,  time  out 
of  mind,  within  one  of  his  manors,  kept  courts  for  all  his  said  manors,  &c.  Co.  Lit. 
58 ;  Cro.  Car.  367. 

A  steward  retained  by  parol  is  a  good  steward  to  (c)  all  intents  and 
purposes,  either  to  take  surrenders  or  make  admittances  upon  voluntary 
grants  ;  but  if  the  retainer  be  (d)  general,  the  lord  may  discharge  him  at 
pleasure. 

4  Co.  30  b ;  Cro.  Jac.  530  ;  Godb.  142  ;  Leon.  227.  (c)  Things  of  necessity  done 
by  a  steward,  though  he  acts  by  a  counterfeit  authority,  or  one  that  is  voidable,  are 
good;  as  admittances  upon  descent  or  surrender ;  for  if  in  show  and  appearance  he 
is  steward,  it  is  sufficient,  for  he  acts  only  as  custom's  instrument.  Co.  Copyh.  124. 
But  voluntary  grants  by  such  a  steward  are  not  good.  So,  if  a  lord  commands  his 
steward  nut  to  grant  such  lands  by  copy,  and  he  doth,  it  is  void.  So,  if  in  his  grants 
he  diminishes  the  ancient  rents  and  services.  Co.  Copyh.  125.  Also,  if  one,  who 
lias  no  manner  of  pretence  or  colour  for  keeping  courts,  assumes  the  steward's  place, 
whatever  he  doth  will  be  void,  especially,  if  a  precept  be  not  given  to  the  bailiff  of 
the  manor  to  <;ive  him  warning.  Co.  Copyh.  125,  126.  (d)  But  a  general  retainer 
by  patent  is  for  life.  4  Co.  30. 

A  steward  cannot  de  com  muni  jure  make  an  under-steward,  unless  he 
have  power  by  his  patent,  or  be  an  infant,  that  hath  the  office  by(e) 
descent,  or  a  person  of  that  quality,  that  it  will  be  a  disgrace  to  him  to 
hold  the  courts ;  as  if  he  be  an  earl,  &c. 

Co.  Copyh.  129  :  Noy,  2,  29.  (e)  The  grant  of  a  stewardship  to  an  infant  in  rever- 
sion, exercend.  per  se  vel  sufficient,  deputat.  suum,  held  good.     Cro.  Car.  556. 

A  lord  of  a  manor  makes  a  steward  ad  exequend.  per  se  vel  sufficient, 
deputat.  suum,  who  makes  A  his  deputy  pro  hdc  vice  to  take  a  surrender 
of  baron  and  feme,  to  the  use  ef  the  baron  and  feme  for  their  lives, 
remainder  over  in  fee,  et  ulterius  ad  faciend.  et  exequend.  quantum  in 
me  est.  A  by  force  of  this  deputation  takes  a  surrender  from  the  baron 
and  feme  upon  condition,  that  the  lord  shall  grant  it  to  them  for  their 
lives,  remainder  over  in  fee,  it  was  agreed,  that  the  deputation  pro  hdc 
vice(g)  was  good,  and  that  though  the  authority  to  take  the  surrender 
was  absolute,  and  A  took  it  upon  condition,  yet  it  was  good  by  reason 
of  the  words  et  ulterius  ad  faciendum,  &c. 

Cro.  Eli/.  48;  Leon.  289,  S.  C.  ill  reported,  (g)  A  copyholder  being  in  Ireland, 
the  steward  of  a  manor  made  a  commission  to  one  to  receive  a  surrender  from  him 
there;  and  it  was  holden  a  good  surrender.  4  Leon.  111.  ||  So,  a  surrender  to  the 
deputv  of  a  deputy-steward  out  of  court  hath  been  holden  to  be  good.  Parker  v. 
Keck,  1  Com.  Rep.  84;  1  Lord  Raym.  658,  S.  C. ;  1  Salk.  95,  S.  C. ;  12  Mod.  466, 
S.  C.||  If  one  cannot  come  into  court  to  surrender  in  person,  the  lord  may  appoint 
a  special  steward  to  go  to  him  and  take  the  surrender.     Leon.  36. 

II  On  a  bill  in  chancery  against  the  lord  to  be  admitted  to  a  copyhold  to 
try  the  right  to  it,  the  court  will  not  interfere  where  the  plaintiff  is  barred 
by  the  statute  of  limitations,  or  where  he  does  not  show  a  primd  facie 
title  with  a  reasonable  prospect  of  success. 

Widdowson  v.  Earl  of  Harrington,  1  Jac.  &  Walk.  532.  || 
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(I)  Of  Finos  payable  by  Copyholders:  And  herein, 

1.  W7it  >;  a  Fine  shall  be  said  to  be  due,  and  by  whom,  and  to  whom  payable. 

A  fine  may  be  due  by  custom  on  every  change  of  the  tenant,  whether 
by  act  of  God  or  the  party,  and  on  every  change  of  the  lord,  by  act 
of  God  (a)  only. 

I  .  Litt.  59  b;  Roll.  Abr.  52.  (a)  For  a  custom  to  have  a  fine  on  the  change  of 
the  lord  of  the  manor,  by  alienation  or  demise,  is  against  law  ;  for  by  this  means  the 
truant  might  be  oppressed  by  a  multitude  of  tines.     Co.  Litt.  59  b. 

[Where  by  the  custom  of  a  manor,  general  fines  are  due  on  the  death 
of  the  last  admitting  lord;  husband,  tenant  for  life  under  a  marriage- 
Bettlement,  is  entitled  to  a  fine  upon  the  death  of  his  wife,  the  last  ad- 
mitting lady. 

Duke  of  Somerset  v.  France,  1  Str.  65  1 ;   Fort.  41.] 

If  a  copyholder  in  fee  surrenders  to  the  use  of  one  for  life,  and  tenant 
life  dies,  he  may  enter  without  any  new  admittance,  or  paying  any 
fine,  for  he  has  his  old  estate  in  him. 
Roll.  Abr.  505;  9  Co.  107;  Co.  Copyh.  157. 

If  a  copyholder  in  fee  surrenders  to  the  use  of  one  for  life,  the  re- 
mainder to  another  for  life,  remainder  to  another  in  fee,  by  this  but  (b) 
one  fine  is  due,  for  the  particular  estates  and  remainders  are  but  one 
fce. 

Roll.  Abr.  505  ;  Moor,  358,  405  ;  Cro.  Eliz.  504,  S.  C. ;  3  Lev.  308,  S.  P.,  adjudged. 
(b)  [In  Ventr.  260,  it  is  resolved,  that  the  lord  may  assess  one  fine  for  the  particular 
estate,  and  another  for  the  remainder.  And  in  the  same  ease,  1  Mod.  120;  Holt, 
C.  •!..  saith.  "  It'  a  fine  be  assessed  for  the  whole  estate,  there  is  an  end  of  the  busi- 
ness:  but  if  a  fine  be  assessed  only  for  a  particular  estate,  the  lord  ought  to  have 
another."  ||If  the  lord  remit  the  fine  upon  the  admission  of  the  tenant  for  life,  he 
does  not  thereby  discharge  the  remainder-men;  nor  can  he  in  that  case  charge  the 
whole  upon  the  remainders.     13  Ves.  246,  252.|| 

||  It  would  seem,  that  a  fine  may  be  taken  by  special  custom  on  the 
accession  of  a  remainder-man. 

Lanes  v.  Corke,  3  Lev.  308;  Doe  v.  Jenney,  5  East,  522. 

But  on  the  surrender  of  a  remainder  to  a  person  to  whom  it  was  not 
originally  limited,  that  person  must  be  admitted  and  pay  a  fine:  for 
though  the  admission  of  the  particular  tenant  was  the  admission  of  the 
original  remainder-man,  it  was  not  of  the  purchaser. 

I         ;     .  31 ;  1  Burr.  213  ;  Watk.  Copyh.  297  ;  Watk.  Gilb.  Ten.  n.  Ixxvii. 

So,  if  a  remainder-man  die,  the  admission  of  the  particular  tenant 
will  not  extend  to  his  heir  ;  for  the  heir  takes  from  the  person  in  re- 
mainder and  not  immediately  from  the  original  surrenderor. 

1  Burr.  213. 

Tenant  for  life,  and  he  in  remainder  join  in  a  grant  of  their  copyhold; 
but  one  fine  is  due ;  for  if  a  surrender  be  made,  and  after  a  recovery  be 
had   by  plaint,  in  nature  of  a  writ  of  entry  in  the  post,  for  the  better 

-  nance,  &c,  but  one  fine  is  due. 

3  Leon.  9. 

Tenant  in(e)  dower,  or  by  the  curtesy,  of  copyhold  lands  where  the 
custom  allows  of  sucli  estates,  shall  pay  a  fine. 

I !  i.  Copyh.  154.  155.  (c)  In  case  of  a  widow's  estate,  it  is  said  to  be  resolved  and 
agreed  in  Lex  Customar.  156,  that  no  fine  is  due;  but  '/>/.  of  this;  for  though  the 
■•■  be  adjudged  in  the  woman.  y<  t  that  is  no  argument  she  shall  pay  no  fine;  fox 
the  estate  is  in  the  heir  by  descent,  and  yet  he  shall  pay  a  fine. 
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If  there  be  a  custom  for  a  copyholder's  lands  to  be  extended,  the  ex- 
tendor,  upon  his  admittance,  shall  pay  a  fine. 

Co.  Copyh.  154,  155. 

If  there  are  two  joint-tenants  of  copyhold  lands,  and  one  dies,  the 
survivor  shall  have  all  without  admittance  or  paying  a  fine. 

Co.  Copyh.  158. 

[But  tenants  in  common  shall  be  severally  admitted,  and  pay  several 
fines. 

1  P.  Wins.  21  ;   1  Ld.  Raym.  631. 

The  lord  is  entitled  to  a  fine  from  the  assignees  of  a  bankrupt ;  to 
avoid  which,  it  was  recommended  by  Lord  Hardwicke  to  except  copy- 
holds out  of  the  deed  of  assignment,  that  when  a  purchaser  should  be 
found,  the  commissioners  might  assign  to  him  in  the  first  instance. 

Drury  v.  Mann,  1  Atk.  95.] 

||  In  pursuance  of  Lord  Hardwicke's  suggestion  in  Drury  v.  Mann, 
1  Atk.  95,  the  new  bankrupt  act,  6  G.  4,  c.  lb,  §  64,  excepts  copy  and 
customary  hold  estates  out  of  the  real  estate  to  be  conveyed  by  the 
commissioners  to  the  assignees,  therefore  a  fine  will  not  now  be  due 
from  the  assignees. 

If  a  copyhold  tenement,  subject  to  a  customary  heriot,  becomes  vested 
in  several  as  tenants  in  common,  the  lord  is  entitled  to  a  heriot  from  each 
tenant;  but  if  the  undivided  shares  afterwards  are  united  in  one  tenant, 
one  heriot  only  is  payable.  Qu.  Whether  it  would  be  the  same  in  case 
the  tenement  were  divided  into  several  portions,  and  these  were  after- 
wards united. 

Holloway  v.  Berkeley,  6  Barn.  &  C.  2;  Garland  v.  Jekyll,  2  Bing.  273,  overruling 
Attree  v.  Scott,  6  East,  470.  Whether  a  heriot  can  be  distrained  for  after  the  expira- 
tion of  the  term,  see  3  Ridg.  P.  C.  426. 

It  seems  that  coparceners  are  entitled  to  be  admitted  as  one  heir,  on 
payment  of  one  set  of  fees. 

Rex  v.  Lord  of  the  Manor  of  Bonsall,  3  Barn.  &  C.  173. 

The  steward  has  no  g°'  leral  right  to  full  fees  where  a  party  is  admitted 
to  several  distinct  tenements;  unless  there  is  a  custom,  he  must  stand  on 
his  quantum  meruit. 

Everest  v.  Glyn,  6  Taunt.  R.  425. 
The  lord  is  entitled  to  a  fine  from  the  executor  of  a  termor,  if  the 
term  be  limited  on  a  surrender,  or  created  by  devise :  not  so,  if  it  be 
created  by  demise  on  license  ;  for  in  this  case  the  term  is  not  a  copyhold, 
but  a  common  law  interest ;  the  termor  does  not  become  tenant  to  the 
lord,  and  requires  no  admittance  ;  and  of  course  his  executor  requires 
none  :  but  in  the  other  case  the  term  is  holden  of  the  lord  by  copy  ;  the 
termor  is  his  tenant,  and  of  course  must  himself,  as  well  as  his  repre- 
sentative, be  admitted  and  pay  his  fine. 

Earl  of  Bath  v.  Abney,  1  Burr.  260;  Hauchert's  case,  Dyer,  251. || 

2.  M  what  Time  and  Place  payable. 

No  fine  is  due,  either  upon  a  (a)  descent  or  surrender,  (b)  till  admit- 
.ance,  for  that  is  the  cause  of  the  fine ;  and  therefore,  if  (c)  after  ad- 
mittance, the  tenant  deny  to  pay,  it  is  a  forfeiture. 

Roll.  Abr.506;  4Co.28a;  Hob.  135;  Co.  Copyh.  160;  Holder  v.  Preston,  2  Wils. 
401 ;  Graham  v.  Sims,  1  East,  632.     (a)  And  therefore  if  the  heir  waives  the  possession, 
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and  refuses  to  be  admitted,  he  shall  pay  no  fine.  Sid.  58 ;  1  Watk.  Copyh.  322 ;  Watk 
Gilb.  Ten.  n.  cxli.  If  the  heir,  as  he  may.  surrenders  before  admittance,  qu.  Whether 
the  lord  be  obliged  to  admit  the  surrenderee  before  the  heir  has  paid  his  fine?  and  if  he 

.  w  hat  remedy  the  lord  has  afterwards  for  such  fine  •  Vide  -1  Co.  22  b,  23  b  ;  Leon. 
17  1.  (/;)  [In  some  manors  no  fine  is  due  upon  the  admission  of  the  heir.  3  T.  Rep. 
162.     A  fortiori,  not  upon  a  men-  covenant  by  the  copyholder  to  surrender,  though  such 

ii.nii  be  presented  by  the  homage.  Hex  v.  Lord  of  the  Manor  of  Hendon,  2  T. 
Hep.  484.]  (r)  If  the  fine  be  uncertain,  the  tenant  is  not  bound  to  pay  it  presently, 
because  he  could  not  tell  what  it  would  be;  but  he  must  pay  it  inconvenient  time,  else 
the  lord  may  appoint  a  day  lor  him  to  pay  it  in;  but  a  fine  certain  he  must  pay  presently 
upon  admittance.  I  Co.  28a;  13  Co.  2;  Co.  Copyh.  160.  But  by  Cro.  Eliz.  779, 
.Moor.  622,  when  a  fine  is  certain,  the  heir  ought  to  tender  it  upon  his  prayer  to  be  ad- 
mitted. i| If  the  lord  assess  an  uncertain  fine,  when  in  truth  the  fine  should  be  certain, 
the  tenant,  in  order  to  prevent  forfeiture,  should  tender  what  he  conceives  to  be  the  cer- 
tain fine.     Gardiner  v.  Norman,  Cro.  .lac.  617.|| 

Although  the  admittance  of  tenant  for  life,  is  an  admittance  of  him  in 
remainder  to  vest  the  estate  in  him  ;  yel  the  lord,  where  by  custom  he 
is  entitled  to  a  fiiie  from  such  remainder-man,  shall  not  have  it  before 
the  death  of  tenant  for  life,  for  then  the  remainder-man  becomes  his 
tenant. 

4  Co.  22;  Mod.  120. 

[As  the  lord  may  assess  a  fine  out  of  the  manor,  so  also  may  he  ap- 
point a  place  for  payment  out  of  the  manor.  jjBut  in  case  of  forfeiture 
the  court  said  it  might  have  been  otherwise.  But  qu.  the  difference; 
and  qu.  whether  the  lord  can,  in  any  case,  oblige  the  tenant  to  go  out 
of  the  manor,  except  it  be  by  custom,  to  a  court  within  the  same  honour. 
In  this  case  of  Yaxley  v.  Rainer,  the  fine  was  for  license  to  alien,  which 
may  be  payable  by  special  custom ;  for  there  is  an  express  provision  in 
the  statute,  12  Car.  2,c.  24,  §  6,  to  prevent  the  abolition  of  any  fines  for 
alienation  due  by  particular  customs  of  particular  manors  and  places, 
other  than  fines  for  alienations  of  lands  or  tenements  holden  immediately 
of  the  king  in  capite.  \\ 

Yaxley  v.  Rainer,  1  Ld.  Raym.  44.] 

3.   Of  the  Certainly  and  Reasonableness  of  the  Fine. 

Fines  (a)  uncertain  must  be  (b)  reasonable,  and  (c)  their  reasonable- 
ness shall  be  discussed  (d)  by  the  justices,  (e)  upon  the  true  circumstances 
of  the  case,  for  (g)  if  the  fine  is  unreasonable,  the  copyholder  is  not 
bound  to  pay  it. 

Co.  Lit.  59  b,  00  a.  («)  A  few  instances  of  uncertain  fines  shall  not  destroy  the 
custom  for  fines  certain.  Godb.  265.  For  there  are  scarce  any  copyholds  on  the  rolls 
of  which  it  does  not  appear,  that  sometimes  more,  and  sometimes  less  has  been  paid. 
Lit.  Rep.  252.  Vide  2  liulst.  32.  (//)  What  shall  be  adjudged  a  reasonable  fine  or 
not,  vide  13  Co.  3;  Roll.  Rep.  75 ;  Cro.  Car.  19G;  Cro.  Jac.  671.  And  where  lords 
shall  be  restrained  inequity  from  demanding  arbitrary  and  unreasonable  fines.  2  Chan. 
Hep.  13};  2Vem.367;  Ahr.Kii.C2().  [A  bill  in  equity  cannot  be  brought  by  a  single 
copyholder  to  be  relieved  against  an  excessive  line,  in  regard  the  fine  insisted  on  to  be 
exei  ssive  ought  to  be  tried  by  a  jury.  But  Lord  Chancellor  King  admitted,  that  a  bill 
might  lie  in  order  to  settle  a  general  fine  to  be  paid  by  all  the  copyhold  tenants  of  a  ma- 
to  prevent  a  multiplicity  of  suits.  Cowper  v.  Clerk,  3  P.  Wins.  156.]  (c)  The 
lord  i-  not  hound  to  aver  or  show  that- the  fine  assessed  is  reasonable;  but  it  is  on  the 
copyholder's  part  to  show  from  the  circumstances  of  the  case,  that  it  is  unreasonable. 
Hob.  135.  (r/)  For  this  vide  Roll.  Abr.  123;  2  Roll.  Abr.  578.  (e)  Appearing  upon 
demurrer,  or  upon  evidence  to  a  jury,  upon  confession  or  proof  of  the  yearly  value  of 
the  land.  4  Co.  27.  [The  court  and  jurors  shall  be  judges  of  the  fine  without  suit  in 
Chancery.  Moor,  G23.  But  the  modern  practice  is  to  resort  to  equity.  Dougl.  726, 
727.]     (g)  4  Co.  27  b,  S.  P. 
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Two  years'  value  for  a  fine  for  an  admittance  upon  a  surrender,  was 
aaiudged  to  be  unreasonable ;  but  in  cases  where  copyholds  are  only 
tor  life,  and  come  into  the  lord's  hands,  there  the  interest  passes  from  the 
lord,  and  so  arbitrio  domini  res  cestimari  debet ;  but  in  case  of  a  sur- 
render he  is  only  an  instrument. 

13  Co.  3  ;  Vide  2  Bulst.  32.  ||  It  would  seem  to  be  now  settled,  that  where  the  lord 
is  compellable  to  admit,  and  the  heirs  of  the  person  admitted  are  also  subject  to  fines 
on  the  devolution  of  the  estate,  the  fine  must  not  exceed  two  years'  improved  value 
of  the  lands  without  deduction  for  the  land-tax,  or  any  thing  but  quit-rents  ;  but,  that 
where  the  admission  is  not  compulsory,  in  voluntary  grants  ;  or  in  copyholds  for  lives, 
where  there  is  no  right  of  renewal ;  or,  where  in  cases  of  inheritance,  the  fine  is  only 
payable  on  admission  of  the  purchaser,  whose  heirs  are  not  JineoMe;  the  lord  is  under 
no  restriction,  and  may  exact  a  fine  to  any  amount.  See  Watk.  n.  cii.  and  civ.  to 
Gilb.  Ten.  443,  444;  2  Wils.  401;  Grant  v.  Astle,  Dougl.  727;  Wharton  v.  King, 
Anstr.  659.|| 

|)  In  settling  the  value  of  a  copyhold  fine,  the  tenant  is  not  concluded 
by  the  amount  of  rent  he  may  have  reserved  on  the  premises,  but  he 
may  show  their  value  to  be  less. 

Lord  Verulam  v.  Howard,  7  Bing.  327.  || 

A  custom  to  pay  on  admittance  tantam  denariorum  summam,  quan- 
tam  terrce  vel  tenementa  valebant  tempore  talis  admissionis,  et  non 
amplius,  is  a  good  and  reasonable  custom,  although  objectetl  that  the 
value  of  land  is  uncertain,  and  it  would  be  in  the  power  of  the  tenant 
to  make  the  fine  of  a  very  low  value  by  not  cultivating  the  land. 

Carth.  12,  adjudged  between  Parkins  and  Titus  :  2  Show.  507,  pi.  471 ;  Skin.  247, 
pi.  2 ;  Comb.  43  ;  3  Lev.  255  ;  3  Mod.  132,  S.  C.  [That  the  fine  was  to  be  according 
to  the  improved  value  was  ruled  by  Lord  Ilardwicke,  C.  J.,  at  nisi  prius.  Halton  v. 
Hassel,  2  Str.  1042.] 

Where  a  copyholder  hath  several  parcels  of  land  by  several  tenures, 
the  lord  ought  to  assess  and  demand  his  fine  severally  for  both  ;  for  the 
fine  for  one  may  be  reasonable,  and  for  another  unreasonable ;  and  if 
such  a  copyholder  surrenders  to  the  use  of  another,  and  he  is  admitted, 
tenend.  per  antiqua  servitia,  the  fine  must  be  severally  assessed. 

4  Co.  -N  a  :  liubard  and  Ilammond,  Cro.  KHz.  779  ;  Moor,  622,  S.  C.  resolved  by 
the  name  of  Dalton  and  Hammond.     See  ace.  Dougl.  722. 


•&■■ 


[4.  Remedy  for"the  Fine.'] 

||  "When  the  fine  is  regularly  assessed,  (for  a  regular  assessment  (a)  is 
absolutely  essential,  though  it  is  not  necessary  (b)  that  it  be  entered  on 
the  rolls,)  the  specific  sum  so  assessed  must  be  demanded  of  the  person 

(c)  of  the  tenant  by  the  lord  or  his  steward ;  for  if  a  larger  sum  than 

is  due  be  demanded,  a  new  demand  of  the  precise  sum  must  be  made 

before  he  can  recover  at  law :  for  he  shall  not,  on  such  former  demand, 

recover  what  is  actually  due,  but  judgment  shall  be  given  against  hiin.(d) 

So,  if  a  larger  sum  be  assessed  than  ought  to  be  assessed,  though  the 

lord  remit  the  excess,  and  demand   only  the  sum  actually  due,  a  new 

assessment  must  be  made  to  entitle  the  lord  to  proceed. 

1  Watk.  Copyh.  318.  (a)  Dougl.  727,  731,  in  note.  (6)  Lord  Northwick  v.  Stan- 
way,  6  East,  56.     (c)  Denny  v.  Lemman,  Hob.  135  ;  Trotter  v.  Blake,  2  Mod.  229. 

(d)  Titus  v.  Perkins,  Skin.  249  ;  Lord  Northwick  v.  Stanway,  ubi  suprd. 

In  the  cases  of  feme  coverts  and  infants  who  are  entitled  by  descent  or 
surrender  to  the  use  of  a  will,  it  is  provided  by  stat.  9  Geo.  c.  29,  that 
if  they  do  not  come  in  to  be  admitted  in  person,  or  the  former  by  their 
attorneys,  (which  they  are  thereby  empowered  to  make,)  or  the  latter  by 
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their  guardians,  or  having  no  guardians,  by  their  attorneys,  (which  the 
act  empowers  them  to  appoint,)  at  one  of  the  three  then  next  courts,  th~ 
lord  or  steward,  due  proclamations  having  been  made  in  such  severa.< 
courts,  may  appoint  such  guardians  or  attorneys  for  the  purpose  of  ad- 
mission,  and  thereupon  impose  the  just  fines.  And  if  such  fines,  having 
been  demanded  by  the  bailiff  or  agent  of  the  lord,  by  a  note  in  writing 
signed  by  the  lord  or  his  steward  left  with  the  infant  or  feme  covert,  or 
with  the  guardian  of  the  infant,  or  husband  of  the  feme  covert,  or  with 
the  tenant  or  occupier  of  the  tenements  to  which  the  infant  or  feme 
covert  was  admitted,  shall  not  be  paid  or  tendered  to  the  lord  or  steward 
within  three  months  after  such  demand  made,  the  lord  is  empowered 
to  enter  and  take  the  profits,  (but  without  liberty  to  fell  timber,)  until 
such  fines,  and  the  consequent  expenses  are  satisfied,  rendering  an  ac- 
count of  such  profits  annually,  and  paying  over  the  surplus  to  the  per- 
sons entitled. 

But,  if  the  husband  of  a  feme  covert,  or  the  guardian  of  an  infant, 
pay  such  fines,  the  act  directs  them  to  reimburse  themselves  out  of  the 
profits  of  the  estates. 

This  act  is  confined  to  the  two  cases  expressed,  viz.  by  descent  or  sur- 
render to  the  use  of  a  will ;  and  does  not  apply  to  a  title  under  a  deed ; 
and  therefore  to  a  bill  by  the  lord,  stating  a  title  in  remainder  by  deed 
of  appointment  under  a  settlement,  and  an  admission  of  the  tenant  for 
life  without  fine,  he  having  paid  a  fine  upon  a  former  admission  under 
his  original  title,  and  upon  his  death  praying  a  discovery  and  produc- 
tion of  the  deed  in  aid  of  an  action  under  the  statute,  a  demurrer  was 
allowed. 

Lord  Kensington  v.  Mansell,  13  Ves.  240. || 

[If  a   copyholder  refuse  payment  of  a  fine,  debt  lies  against  him. 
And  it  will  lie  at  the  suit  of  the  lord's  executor. 
1  Lutw.  507  ;  Cliff,  244;  3  Lev.  261. 

General  indebitatus  assumpsit  will  also  lie.  But  in  asswnpsit  for 
the  recovery  of  an  arbitrable  fine,  the  plaintiff  must  prove  that  the  sum 
stated  in  his  count  to  have  been  assessed,  amounts  to  two  years'  value 
of  the  estate,  because  he  cannot  recover  a  less  sum  than  that  laid  in  the 
declaration. 

Whitfield  v.  Hunt,  Dougl.  727,  n. ;  Grant  v.  Astle,  Dougl.  731,  n. 

If  the  action  be  for  several  fines,  the  declaration  may  state  generally, 
that  the  defendant  was  indebted  to  the  plaintiff  in  such  a  sum,  (viz.  the 
amount  of  all  the  fines  due,)  for  reasonable  fines  due  and  payable  to 
him.  But  if,  in  such  case,  any  count  state  one  fine,  although  the  other 
state  several,  and  there  are  entire  damages,  and  judgment  for  the  plain- 
tiff, it  is  error. 

Whitfield  v.  Hunt,  Dougl.  727,  n.;  Grant  v.  Astle,  Dougl.  731,  n. 

And  independently  on  the  above  act  of  9  Geo.  3,  c.  9,  assumpsit  will 
lie  for  a  fine  assessed  on  the  admission  of  an  infant,  as  it  seemed  to  Yates, 
J.,  whilst  he  is  an  infant ;  but  certainly  after  he  comes  of  age,  and  con- 
tinues to  enjoy  the  estate. 

Evelyn  v.  Chichester,  3  Burr.  1717.] 

IJBut  a  fine  will  be  no  charge  on  the  lands ;  and  therefore  the  persons 
entitled  to  fines  unpaid  can  have  no  action  or  bill,  or  other  remedy, 
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against  a  purchaser  or  surrenderee  for  any  fines,  which  became  payable 
before  the  purchase. 
Hitcham  v.  Fitch,  1  Roll.  Abr.  tit.  Chancery,  (P).|| 

(K)  Of  the  Extinguishment  of  the  Copyhold:  and  herein, 
1.  Where  the  whole  Copyhold  shall  be  extinguished  or  suspended. 

Ii  a  copyholder  in  fee  (a)  accepts  a  lease  for  years  of  (6)  the  same 
land  from  the  lord,  this  determines  his  copyhold  estates. 

2  Co.  10  b;  Godb.  11,  101  :  Moor,  1-  1 :  and  vide  2  Leon.  72  ;  Lev.  70  ;  Latch.  213  ; 
Jac.  84 :  3  Bulst.  <Sl ;  Brownl.  32  ;  4  Co.  31.  [a)  So,  if  the  lord  leases  the  copy- 
hold  to  another,  and  the  copyholder  accepts  an  assignment  from  the  lessee,  his  copy- 
hold is  extinct.  2  Co.  17  ;  Leon.  L70;  And.  191;  Gouldsb.  34;  Roll.  Abr.  510,  S.  C 
(bi  But  if  he  takes  a  lease  for  years  of  the  manor,  that  is  only  a  suspension  of  his 
copyhold  during  the  term.  Per  Cro.  Jac.  84 ;  Sav.  70.  But  per  Cro.  Eliz.  7  :  Moor, 
185,  it  is  extinguished.  But  the  lessee  may  re-grant  the  copyhold  again  to  whom  he 
pleases.  4  Co.  31  b.  If  the  copyholder  join  with  his  lord  in  a  feoffment  of  the  manor, 
his  copyhold  is  thereby  extinct.    Godb.  11. 

If  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under  the  lord's 
hand,  this  determines  his  copyhold;  so,  if  he  accepts  an  estate  for  life  by 
parol,  if  livery  be  made ;  otherwise,  not ;  for  else  nothing  but  an  estate 
at  will  passes,  which  cannot  merge  an  estate  at  will. 

And.  199  ;  Latch.  213. 

If  a  copyholder  release  to  his  lord,  this  extinguisheth  the  copyhold: 
so,  if  the-  Lord  sell  the  freehold  of  the  inheritance  of  the  copyhold  to  an- 
other, and  then  the  copyholder  (c)  release- to  the  purchaser,  this  extin- 
guisheth the  copyhold  interest. 

Hut.  81 ;  Keb.  808  ;  Leon.  102;  Cro.  Eliz.  21.    (c)  For  though  a  release  cannot  in 
,vn  nature  pass  away  a  possession,  yet  it  may  amount  to  a  signification  of  the 
tenant's  mind  to  hold  the  land  no  longer;  ami  the  rule  is,  that  any  thing  amounting 
determination  of  the  copyholder's  will  to  hold  no  longer,  extinguisheth  his  copy- 
hold.    Vide  the  authorities  supra. 

If  A  is  tenant  in  tail  of  a  copyhold,  and  it  is  found,  that  by  the  custom 
it  cannot  be  barred  but  by  seizure  of  the  lord,  for  forfeiture,  et  non  aliter 
nee  alio  modo,  and  A  accepts  a  feoffment  of  his  copyhold  lands ;  the 
copyhold  is  suspended,  but  not  destroyed,  quoad  his  issue:  but,  if  A 
afterwards  levies  a  fine  of  the  land,  though  the  copyhold  interest  cannot 
pass,  yet  it  may  be  barred  and  extinguished  by  the  fine. 

Carter.  6,  22,  Taylor  and  Shaw,  adjudged.  If  one  seised  of  a  manor  in  ri^ht  of  his 
wife,  lets  lands  by  indenture  I'  »r  years,  this  d<  >th  not  destroy  the  custom  as  to  the  feme ; 
for,  after  the  death  other  husband,  she  may  demise  it  by  copy  again.  Cro.  Eliz.  459. 
A  opyholder  intermarries  with  the  feme  seignorcss  ;  this  is  no  extinguishment,  but 
only  a  suspension.  Saw  66  ;  Co.  Copyh.  172.  So,  if  the  copyholder  hath  the  manor 
in  execution.     Co.  Copyh.  171. 

||  It  seems  to  be  now  settled,  that  if  tenant  in  tail  of  a  copyhold  accept 
a  feoffment  or  other  conveyance  of  the  freehold,  the  entail  will  be  de- 
stroyed even  as  to  the  issue. 

Dunn  v.  Ci n.  .",  P.  Wins.  9:  Wynne  v.  Cookes,  1  Bro.  Ch.  Rep.  515;  Challoner 

v.  Murhall,  2  Ves.  Jun.  524.    And  Bee  Parker  v.  Turner,  1  Vern.  393,  458.|| 

If  a  copyholder  bargains  and  sells  his  copyhold  to  the  lessee  for  years 
of  the  manor,  his  copyhold  is  thereby  extinguished. 

Hut.  65  :  Winch.  S.  c.  adjudged;  1  Jones,  41,  S.  C.  adjudged;  for,  that  in  respect 
of  the  lord,  his  estat  ■  determined  by  any  act  that  shows  it  to  be  the  will  of  the 

tenant  to  hold  no  longer  by  copy. 
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If  a  copyhold  is  in  the  hand  of  a  subject,  who  after  becomes  king,  the 
copyhold  is  extinct  :  for  it  is  below  the  majesty  of  a  king  to  perform  such 
servile  services  :  yet  after  his  decease,  the  next  that  hath  right  shall  be 
admitted,  and  the  tenure  revived. 

2  -   :-  82. 

The  severance  of  the  freehold,  and  inheritance  of  the  land  holden  by 
copy  of  the  manor,  does  not  (a)  extinguish  or  determine  the  copyhold 
estate  ;  for  the  custom  hath  established  his  estate,  so  that  the  lord  cannot 
oust   the  copyholder  so  long  as  he  pays  and  performs  his  customs  and 

services. 

■J  Co.  17.  [4  Co.  24  b;  Cro.  Eliz.  L03,  252;  2  Leon.  208.]  (a)  But  such  copyholder 
cannot  after  alien  otherwise  than  by  decree  in  Chancery;  by  which  it  is  said,  the  in- 
terest in  the  land  is  not  bound,  but  the  person  only.    4  Co.  25  a  ;  Cro.  Eliz.  252. 

If  a  lord  of  a  manor,  having  many  ancient  copyholds  in  a  town,  grants 
the  inheritance  of  all  those  copyholds  to  another,  the  grantee  may  keep 
a  court  for  the  customary  tenants,  and  accept  surrenders,  and  make  ad- 
mittances and  grants;  for  though  it  is  not  a  manor  in  law  for  want  of 
freeholders,  yet,  as  to  the  copyhold  tenants,  the  grantee  hath  such  a 
manor  that  he  may  keep  courts. 

4  Co.  2G  b,  adjudged.  ||  The  decision  in  this  case  was  upon  a  writ  of  error  given 
up  as  insupportable;  and  the  judgment  declared  to  be  "a  strange  judgment, "never 
entered  up  by  the  direction  of  the  court;  and  all  the  justices  and  barons  in  the 
Exchequer  Chamber  held  clearly,  that  the  grant  by  copy  by  the  grantee  of  the  free- 
hold was  void.    Cro.  Eliz.  103,  104,  443.|| 

||  Where  a  man,  having  married  a  woman  owner  of  a  customary  estate 
in  fee,  took  a  grant  of  the  freehold  from  the  lord,  upon  which  livery  of 
seisin  was  afterwards  given,  it  seems  that  the  grant  operated  as  an  en- 
franchisement before  the  livery,  and  that  the  course  of  the  descent  of  the 
customary  estate  was  not  thereby  altered. 

D  >e  dem.  Newby  v.  Jacdson,  1  Barn.  &  C.  448. 

The  enfranchisement  of  a  copyhold  may  on  proper  evidence  be  pre- 
sumed even  against  the  crown:  as  to  evidence  on  which  the  presumption 
may  be  founded,  see  the  case  below. 

i;  ••  dem.  Johnson  v.  Ireland,  11  East,  11.  280. 

If  a  Lord  seised  of  a  manor  in  fee,  subject  to  a  mortgage  in  fee,  pur- 
chase  copyholds  of  the  manor,  and  the  surrender  is  taken  to  the  use  of 
the  mortgagor  and  his  heirs,  it  shall  still  enure  to  the  benefit  of  the  mort- 
gagee,  having  become  parcel  of  the  manor;  and  so  if  a  lord,  tenant  for 
life  with  remainders  over,  purchase  a  copyhold,  it  shall  be  subject  to  the 
limitations  in  remainder;  and  a  copyhold  so  purchased  by  the  lord  will 
pass  under  a  previous  devise  of  the  manor. 

Doe  v.  Potts,  Dougl.  710;  St.  Paul  v.  Dudley  and  Ward,  15  VeB.  167 ;  King  v. 
Mo  »dy,  2  Sim.  &  Stu.  579  ;  Roe  v.  Wegg,  6  Term  R.  708.|| 

2.  Wlvere  Fart  only,  or  what  is  incident  to  it,  shall  be  extinguished. 

If  a  copyholder  hath  had  time  out  of  mind,  &c,  a  way  over  another's 
copyhold,  and  he  purchases  the  inheritance  of  his  own  copyhold,  yet  the 
way  remain-. 

Sav.  66  ;  Co.  Copyh.  172. 

If  the  king  is  seised  of  a  manor,  parcel  of  the  duchy,  in  which  by  the 
custom  copyholders  may  take  firewood,  &c,  growing  upon  their  copy- 
holds, to  be  spent  in  their  houses,  and  for  fences,  &c,  and  by  lease  under 
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the  duchy  seal  he  demises  the  manor,  exceptis  omnibus  boscis,  subboscis, 
arbor ib  us,  et  maerem.,  &c,  for  twenty -one  years,  and  after  grants  the 
reversion  et  prsemissa  sic  except,  to  J  S  and  his  heirs ;  and  after  the 
assignee  of  the  lessee  makes  a  voluntary  grant  of  a  copyhold  for  life, 
according  to  the  custom  of  the  manor ;  this  grantee  shall  have  the  esto- 
vers ;  for  the  estate  of  the  copyholder  is  not  derived  out  of  the  estate  of 
the  lord,  for  he  is  but  an  instrument  to  make  the  grant ;  but  by  the  cus- 
tom of  the  manor  it  is  established  and  made  firm  to  the  grantee. 

8  Co.  &> ;  Moor,  811,  S.  C.  adjudged;  Brownl.  231,  S.  C.  adjudged,  because  the 
lease  being  for  years,  the  trees  excepted  remained  parcel  of  the  manor :  otherwise,  if 
the  lease  had  been  for  life. 

So,  if  copyholders  for  life,  according  to  the  custom,  have  used  to  have" 
common  in  the  waste  of  the  lord,  or  estovers  in  his  woods,  or  other 
profit  apprender  in  any  parcel  of  the  manor,  and  the  lord  aliens  his 
wastes  or  woods,  &c,  to  another  in  fee,  and  after  grants  a  copyhold 
messuage,  &c,  for  life  ;  such  grantee  shall  have  common  of  estovers,  &c, 
notwithstanding  the  severance ;  for  the  title  of  the  copyholder  is  para- 
mount, and  the  custom  unites  the  common,  &c,  which  are  but  as  acces- 
sories or  incidents,  so  long  as  the  messuage,  &c,  being  the  principal,  is 
maintained  by  the  custom. 

8  Co.  63,  resolved^-  Cur.;  Moor,  812,  S.  C. ;  Brownl.  211,  S.  C.  [By  a  grant  of 
a  manor  with  an  exception  of  the  wastes,  the  wastes  are  severed  from  the  manor, 
though  the  copyholder  continues  to  have  a  right  of  common  thereon  by  immemorial 
custom.  And  after  a  grant  of  the  soil  of  those  wastes  to  trustees  for  the  use  of  the 
cupvholders  in  free  socage,  the  lands,  when  enclosed,  will  be  freehold,  and  not  copy- 
hold.    Revell  v.  Jodrell,1  2  T.  Rep.  415.] 

If  by  custom  all  the  copyholders  for  life  have  common  in  the  (a) 
waste  of  the  lord,  and  the  lord  grants  and  confirms  to  one  of  them  and 
his  heirs  all  his  copyhold  messuage  and  land  cum  pertinentiis,  he  shall 
not  have  common ;  for  by  the  custom,  that  was  annexed  to  his  custom- 
ary estate,  which  being  destroyed  by  his  own  act  in  making  it  a  freehold, 
his  common  is  destroyed  also,  and  cannot  continue  without  (6)  special 
words. 

Cro.  Jar.  253,  Marsham  v.  Hunter,  adjudged:  Yelv.  189,  S.  C. ;  Xoy,  130;  Bulstr. 
2:  Brownl.  220;  2  Brownl.  209,  S.  C,  adjudged:  though  the  lord  granted  the  mes- 
Buage,  fee,  and  all  common  thereto  appertaining,  for*he  common  appertained  to  the  cus- 
tomary estate,  which  is  determined.  Cro.  Jac.  253,  cited,  (a)  Otherwise,  if  they  have 
common  in  the  soil  of  a  stranger.  2  Sid.  <s4.  per  Glyn  ;  Hob.  190.  (b)  Viz.  All  com- 
nn  ins  1  iefi  ire  used.  Bulst.  2 ;  vide  2  Vern.  250,  Styant  v.  Staker ;  where  it  was  decreed, 
that  the  copyholder  should  enjoy  the  common  as  before,  though  it  was  extinct  at  law. 

[Where  a  copyholder  claims  common  in  the  wastes  of  a  manor,  it 
properly  and  strictly  belongs  to  his  estate,  and  if  he  enfranchise  his 
copyhold,  in  that  case  his  common  is  lost ;  but  where  he  claims  it  out 
of  the  manor,  it  belongs  to  the  land,  and  not  to  the  estate,  and  if  he  en- 
franchise the  estate  the  common  continues. 

1  Salk.  366,  per  Holt,  C.  J.] 

(L)  Of  Forfeiture ;  And  herein, 
1.   Of  Forfeiture  for  Non-attendance  at  Court,  and  not  doing  Service. 

If  a  copyholder,  being  (c)  duly  summoned,  refuses  to  appear  in  court, 
it  is  a(V)  forfeiture  of  his  copyhold;  for  unless  the  copyholders  attend, 
there  can  be  no  court  holden. 
_  Boll.  Abr.  506.     (c)  By  some  opinions,  a  general  warrant  within  the  parish  is  suffi- 
cient :  but  now,  by  the  better  opinion,  a  general  notice  is  not  sufficient,  but  there  must 

2m  2 
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I  trsonal  summona  to  make  a  forfeiture.  Mo.  350;  S  Bulst.  80,  268  ;  Cro.  Eliz. 
505;  Noy,  58.  (d)  The  forfeiture  is  a  determination  of  the  will,  and  the  estate  is 
immediately  in  the  lord,  as  his  reversion,  and  lie  may  grant  it  to  another  before 
ire.  Lev.  26.  adjudged  ;  Jones,  249.  Where  there  may  be  relief  in  equity  against 
a  forfeiture.  Vide  Abr.  Eq.  121  ;  Chan.  Ca.  95;  Skin.  142,  pi.  13;  Preced.  Chan. 
5 7 4  to  586  :  2  Vera.  537. 

lint,  if  a  copyholder  is  in  debt,  and  is  afraid  to  be  arrested,  or  is  a  bank- 
rupt and  keeps  his  house,  it  is  a  good  (a)  excuse  for  his  not  coming. 
t'".  Copyh.  159.     (a)  So,  is  weakness,  or  a  great  office.     Co.  Copyh.  159. 

Also,  if  the  lord  comes  to  the  copyholder,  and  recpiires  him  to  do 

his  (b)  services,  and  the  copyholder  answers,  if  they  are  due  he  will  do 

them,  but  it  shall  be  tried  at  law  first,  whether  they  are  due  bylaw; 

this  is  no  forfeiture,  being  no  wilful  refusal. 

Roll.  Abr.  506;  Roll.  Rep.  429  ;  3  Bulst.  R.  80,  268;  4  Co.  21b.  (6)  For  the  non- 
performance  of  services  the  lord  may  either  distrain  or  seize  the  land.     Noy,  135. 

So,  if  the  copyholder  says,  if  it  be  a  court  he  will  appear  at  it ;  (c)  if 

not,  he  will  not ;   this  is  no  forfeiture. 

Stile,  241.  (c)  But,  if  there  were  no  controversies  about  the  Court,  but  that  is  only 
used  as  a  shift ;  then  it  seems  a  forfeiture,  Ibid. ;  and  vide  1  Leon.  104,  that  continual 
default  at  court  amounts  to  a  wilful  refusal. 

If  the  jury  or  homage  refuse  to  present  the  articles  according  to  their 

oath,  this  is  a  forfeiture  of  the  copyholds. 

Dyer,  211 ;  Roll.  Abr.  506.  Where  it  is  necessary  that  the  cause  of  forfeiture 
should  he  found  by  the  homage,  vide  Godli.  47  ;  Palm.  417;  Latch.  227  ;  2  Vent.  38. 
[It  is  holden  by  Lord  Coke,  that  a  presentment  is  necessary  to  make  a  forfeiture  in 
tho-"  eases,  where  the  lord  cannot  be  presumed  to  have  notice  of  l'imself,  as  if  the 
tenant  commit  felony.  But  it  is  said,  per  Cur.  alibi,  that  a  presentment  is  not  of 
necessity,  but  only  for  the  lord's  better  instruction,  and  he  may  take  notice  himself, 
if  he  will.  And  indeed  the  reason  given  by  Coke  is  of  no  cogency,  viz.,  that  because 
the  lord  cannot  by  intendment  have  notice  of  them  himself,  that  therefore  he  shall 
have  no  advantage  of  them  without  presentment;  for  if  he  can  take  notice  of  them, 
why  should  he  not,  since  presentment  is  not  that  which  gives  title,  but  only  lets  him 
what  he  hath  a  title  to.  However,  it  is  safe  to  get  such  things  presented,  and 
if  there  be  a  custom  for  it,  it  must  be  pursued.     Gilb.  Ten.  231.] 

2.   Of  Forfeiture  for  Nonpayment  of  Rent. 

If  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  copy  to  his  lord, 
and  the  lord  come  upon  the  land  and  demand  his  rent  at  the  day,  and 
the  copyholder  being  present  (d)  refuses  to  pay  it,  this  is  a  forfeiture. 

Roll.  Abr.  506.  (d)  Nonpayment  at  the  day  is  no  forfeiture  without  a  refusal  to 
pav.  Moor,  622;  Lit.  Rep.  268.  And  note,  that  for  nonpayment  of  rent,  lines,  &c, 
where  a  value  may  be  set  on  them,  and  a  compensation  made  the  lord  for  any  laches 
in  point  of  time,  &c,  equity  will  relieve.     Prec.  Chan.  568,  569. 

My  Lord  Coke  says,  that(e)  if  the  lord  demands  his  rent  of  the  copy- 
holder, and  he  says,  that  he  wants  money,  and  entreats  the  lord  to  for- 
bear till  he  be  provided,  that  this  is  a  forfeiture;  and  that(^)  if  the  lord 
makes  a  continual  demand  upon  the  land,  and  the  copyholder  is  not  there, 
this  is  a  forfeiture;  but,  if  he  demand  once,  and  nobody  is  there,  this  is 
no  forfeiture. 

Co.  <  lopyh.  162.     (e)  But  this  case  does  not  seem  to  be  law  ;  it  is  contradicted  by  a 

solemn  resolution  :  for  his  designing  to  pay,  signifies  the  continuance  of  his  will,  and 

not  any  way  amount  to  a  wilful  refusal.     Roll.  Abr.  506  ;  Moor,  623  ;    Latoh.  122; 

Eliz.  505.     But,  if  he  appoints  him  to  pay  it  at  a  day  after,  at  a  certain  place  within 

the  manor,  and  he  neglects,  this  is  a  forfeiture.     Latch.  122,  cited ;  N.  Dyer,  211,  in 
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margin,  (g)  This  likewise  seems  not  to  be  law,  being  only  a  denial  at  law,  which  can- 
not amount  to  a  wilful  refusal ;  for  which  vide  Hob.  135  ;  Nov,  58 ;  Latch.  14,  122  ; 
Roll.  Abr.  500  ;  Cro  Eliz.  350,  505. 

A  widow  had  copyhold  lands,  and  divers  persons  came  for  the  rent, 
whom  she  put  off  with  delays ;  at  last  comes  a  young  gentleman  and 
demands  it ;  she  answered,  that  she  did  not  know  him,  but  if  he  would 
dance  before  her,  if  she  liked  his  dancing  she  would  pay  him ;  this  de- 
nial was  adjudged  no  forfeiture,  not  being  wilful. 

Lit.  Rep.  268. 

[The  non-payment  of  a  reasonable  fine  upon  demand  is  a  cause  of 
forfeiture.  Secus,  if  it  be  unreasonable ;  or  if  it  be  doubtful  whether  it 
be  reasonable  ;  or,  whether  it  be  due  or  not ;  or,  if  there  be  no  express 
refusal;  or,  though  there  were  such,  if  it  be  paid  within  the  limited 
time. 

1  Roll.  Abr.  507 ;  3  Lev.  309  ;  Co.  Ent.  647.] 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  dispose  of  the  Copyhold,  and 

make  Leases. 

If  a  copyholder  takes  upon  him  to  convey  his  copyhold  estate  to  a 
stranger,  it  is  a  determination  of  his  will,  and  consequently  a  forfeiture  ; 
for  thereby  he  would  introduce  a  tenant  on  his  lord  without  his  admit- 
tance, and  also  destroy  the  evidence  of  its  being  copyhold. 

Co.  Lit.  59  a ;  Co.  Copyh.  163. 

But  if  a  man  makes  a,(a)  charter  of  feoffment  of  his  copyhold  estate, 

or  a  lease  for  life,  but  makes  (b)  no  livery,  it  is  no  forfeiture,  because 

nothing  passes  till  then. 

Co.  Lit.  59  a.  (a)  If  a  man  bargains  and  sells  his  copyhold,  it  is  said  to  be  a  for- 
feiture, though  the  deed  be  not  enrolled  ;  for  this  would  determine  an  estate  at  will. 
Roll.  Abr.  507.  (b)  That  if  he  makes  a  letter  of  attorney  to  give  livery,  it  is  a  for- 
feiture.   Roll.  Abr.  507. 

My  Lord  Coke  says,  that  if  tenant  for  life  of  a  copyhold  suffer  a 

recovery  by  plaint  in  the  lord's   court,  as  a  copyholder  of  inheritance, 

this  is  a  forfeiture. 

Co.  Copyh.  163.  But  by  Lex  Custom.  206,  it  was  otherwise  adjudged  in  the  case 
of  Bird  and  Kirk,  and  Mod.  L99  :  2  Mod.  ."."J,  adjudged  no  forfeiture  without  a  special 
custom  :  for  the  lord  is  party  to  it,  and  can  take  no  advantage  of  it.  ||  Besides,  the 
estatr  recovered  can  be  only  a  copyhold,  and  not  a  commondaw  estate,  and  therefore 
the  dependency  is  nut  denied. || 

If  a  copyholder  makes  a  lease  for  years  not  warranted  by  the  custom, 
and  without  the  lord's  license,  this  is  a  forfeiture,  but  yet  it  is  no  disseisin  ; 
for  such  a  lease  is  good  against  everybody  but  the  lord. 

Moor.  184;   Salk.  186,  pi.  5,  187. 

Also  a  lease  for  years  by  parol  to  commence  in  futuro  is  a  forfeiture, 
because  of  the  unlawful  contract  made  to  the  lord's  disherison. 

Cro.  Eliz.  498  ;  Roll.  Ala-.  507;  Moor,  392;  Gilb.  Ten.  219. 

A  lease  that  will  amount  to  a  forfeiture,  ought  to  have  a  certain 
beginning  and  certain  end,  else  it  is  void,  and  carries  but  an  estate  at 
will  at  most,  which  is  no  forfeiture. 

Bulst.  189. 

If  a  copyholder  for  life  makes  a  lease  for  a  year,  and  then  makes 
another  lease  to  the  same  person  for  another  year,  to  commence  one  day 
after  the  first  year,  and  then  surrenders  his  copyhold  to  the  lord ;  this 
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second  lease  not  being  warranted  by  the  custom  is  a  forfeiture  ;  for  the 
land  is  charged  with  a  double  interest,  the  one  in  prcesenti,  and  the  other 
in  futuro. 

But  for  this  vide  Roll.  Abr.  508,  510 ;  Bulst.  189,  215 ;  Jones,  249  ;  Cro.  Jac.  301, 
308;  Gilb.  Ten.  218. 

But,  if  A  makes  a  lease  of  his  copyhold  to  one  for  a  year,  and  then  (a) 
mints  that  the  lessee  shall  enjoy  it  de  anno  in  annum,  this  is  no  for- 
feiture, being  only  a  covenant  and  not  a  lease. 

Cro.  Jac.  301.  By  the  better  opinion  of  the  book;  but  the  judgment  was  given 
principally  on  another  point,  (a)  For  though  these  words  !>y  construction  may  make 
a  Lease  where  the  lands  may  be  let  ;  as  in  Cro.  Car.  207  ;  Cro.  .Jac.  92;  yet  it  would 
be  an  injurious  construction  to  make  words,  which  only  import  a  covenant,  a  lease, 
and  so  ;>  forfeiture.  2  Keb.  207.  And  this  seems  to  be  law,  though  it  has  only  the 
authority  of  Keb. 

Neither  the  making  of  a  bargain  and  sale,  though  it  be  enrolled, 

nor  the  executing  of  a  deed  of  feoffment  with  a  letter  of  attorney  to 

deliver  seisin,  if  seisin  be  not  actually  given,  seems  to  be  a  cause  of 

forfeiture. 

Gilb.  Ten.  255  ;  and  Watk.  n.  cxviii.  p.  451 ;  llargr.  n.  3,  to  Co.  Litt.  59  a.|| 

4.  Of Forfi  iture  in  committing  Waste;  and  herein  of  the  Lord's  and  Tenant's  Interest 

in  the  Trees. 

If  a  copyholder  (b)  erects  a  new(c)  house  upon  the  land  without 
license,  it  is  no  forfeiture ;  because  it  is  for  the  melioration  of  the  state 
of  the  lands ;  but  then  this  house  must  be  subject  to  all  the  customs 
of  copyhold  land,  and  therefore  if  he  pulls  it  down  again  it  is  a  for- 
feiture. 

Roll.  Ala-.  507  ;  Hut.  103  ;  Lit.  Rep.  266  ;  4  Leon.  241.     {b)  That  turning  ploughed 

lands  to  hop  ground  or  a  piscary,  is  a  forfeiture.     [Lit.  Rep.  267,  268  ;  lletl.  8,  S.  C. 

the  opinion  of  L'opham,  that  turning  it  into  hop  ground  is  not  waste.     Gilb.  Ten. 

221.] Whether  a  copyholder  in  fee  may  dig  for  mines.     Sid.  152.     Qu.  et  vide 

Winch.  8,  and  title  Waste.  \\  It  seems  that  he  cannot  without  a  special  custom;  and 
it  hath  been  determined,  that  the  lord  cannot,  as  such,  without  a  special  custom,  open 
a  mine  in  the  copyholder's  lands,  for  the  great  prejudice  he  would  do  to  the  copyhold 
estate.  Bourne  v.  Tayler,  10  Ves.  189  ;  Bishop  of  Vinton  v.  Knight,  1  P.  Wms.  406  ; 
v.  Duke  of  Northumberland,  13  Ves.  236;  17  Ves.  2*1 ;  Townley  v.  Gibson,  2 
T.  Rep.  707.';  (c)  Seeils,  if  he  erects  a  mill.  Latch.  123  ;  N.  Dyer,  211 ;  Bulst.  50, 
51,  adjudged. 

•.•/)  voluntary  or  permissive,  is  a  forfeiture  of  copyhold  lands, 

unless  there  be  a  custom  to  cut  trees,  &c. 

Co.  Lit.  63  a.  (d)  A  voluntary  waste  is  a  forfeiture  by  the  common  law,  but  negli- 
gent waste  is  not.  without  a  custom.  Nov,  51.  By  Owen,  18,  it  is  adjudged,  that 
permissive  waste,  without  any  special  custom,  is  a  forfeiture.  But  this  must  be  under- 
■  in  letting  the  house  decay,  &c,  for  if  a  stranger,  or  the  copyholder's 
mimit  waste  in  cutting  down  trees,  it  is  no  forfeiture,  for  every  forfeiture  ought 
to  be  the  wilful  act  of  the  copyholder,  so  as  it  may  amount  to  a  determination  of  his 
will.    4  Co.  27  a ;  Lit.  Rep.  267  :  Roll.  Abr.  508.     But  Moor,  49 ;  Dais.  49,  contr. 

By  the  common  law,  every  copyholder  may  take  house-bote,  hedge- 

bote.  fire-bote,  and  plough-bote  on  the  copyhold  lands,  though  this  power 

may  'rained  by  custom,  as  that  a  copyholder  shall  not  take  it,  unless 

by  the  assignment  of  the  lord,  or  his  bailiff. 

13  Co.  1        :    ILAbr.  508>;  Godb.172;  2  Brownl.  329.    But  Cro.  Eliz.  5,  contr.  but 
that  a  custom  to  take,  is  good;  but  vide  2  Salk.  638,  pi.  0,  where  the  case  in 
Croke  is  denied  to  be  law. 

The  lord  of  the  manor  may  cut  down  the  timber  trees  growing  upon 
the  copyhold  lands,  provided  he  leave(e)  sufficient  for  house-bote,  kc. : 
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also,  by  custom,  where  a  copyholder  of  (g)  inheritance  may  take  the 
shrowds  of  trees,  by  custom  he  may  cut  them  down ;  for  otherwise  the 
timber  may  stand  and  rot,  and  nobody  be  the  better  for  it. 

13  Co.  68 ;  Leon.  272.  Where  it  is  trespass  for  cutting  trees,  (e)  A  copyholder 
for  life  alleged  that  his  house  was  in  decay,  and  that  there  was  not  sufficient,  &c. ; 
and  on  demurrer,  it  was  adjudged  in  B.  R.  that  the  copyholder  had  an  interest  in 
trees,  that  the  fruit,  acorns,  &c,  belonged  to  him;  and  judgment  accordingly:  but 
reversed  in  the  House  of  Lords ;  for  as  the  tenant  could  not  cut  down  the  timber,  if 
the  lord  could  not,  it  must  rot.  2  Salk.  638,  pi.  6  ;  [1  Ld.  Raym.  551 ;  Comp.  Rep.  71 ; 
12  Mod.  378,  S.  C.  determined  by  a  majority  of  a  single  lord.]  And  vide  8  Co.  64, 
that  if  a  copyholder  be  entitled  to  shrowds  of  the  trees  by  custom,  if  the  lord  takes 
the  body,  an  action  on  the  case  lies  against  him.  (g)  But  a  custom  that  every  copy- 
hold tenant  may  cut  down  trees  at  his  will  and  pleasure,  is  unreasonable.  Cro.  Jac. 
30 ;  Cro.  Car.  220 ;  Bulst.  50 ;  Noy,  2  ;  Roll.  Abr.  560.  ||  The  Court  of  King's  Bench 
has  said,  no  custom  can  give  the  timber  to  the  tenant.     4  Ves.  703. || 

Where  a  copyholder  may  take  trees  for  reparation,  the  loppings  and 
top  belong  to  him,  and  though  he  cannot  repair  with  them,  he  may  sell 
to  help  to  defray  the  charges. 

3  Bulst.  281. 

If  a  copyholder  cut  down  trees  for  repairs,  and  employ  some,  and 

keep  the  rest  ready  to  be  employed  in  reparations,  this  is  no  forfeiture ; 

for  he  could  not,  perhaps,  precisely  know  what  would  do. 

Roll.  Abr.  508 ;  Cro.  Eliz.  499 ;  Moor,  508,  S.  C.  adjudged  though  employed  five 
years  after  cut  down,  and  after  an  entry  for  a  forfeiture. 

But,  if  a  copyholder  cut  trees  to  repair  his  house,  and  after  do  not 
employ  them  accordingly,  but  suffer  them,  after  the  cutting,  to  be  rotten 
and  perish ;  this  is  a  forfeiture. 

2  Roll.  Abr.  508 ;  Moor,  392,  S.  P.  per  Cur. 

||  A  copyholder  for  lives  who  cannot  compel  a  renewal,  cannot  cut 
timber :  secils,  if  he  has  a  power  of  nominating  his  successor. 
Mardiner  v.  Elliot,  2  Term  R.  746. 

The  lord  cannot  bring  ejectment  against  a  copyholder  for  life  for 
cutting  trees,  where  such  copyholder  claims  under  the  will  of  a  copy- 
holder of  inheritance,  who  according  to  the  custom  was  authorized  to 
cut  timber ;  the  injury,  if  any,  in  such  case,  is  to  the  remainder-man 
under  the  will,  and  not  to  the  lord. 

Denn  v.  Johnson,  10  East,  It.  266.  Seal  videToe  v.  Clements,  2  Maule  &  S.  68. 
(See  Doe  v.  Morris,  2  Taunt.  52.) 

If  a  copyholder  commit  waste,  the  lord  may  have  an  injunction  and 
account. 

Richards  v.  Noble,  3  Meriv.  R.  673,  which  overrules  Dench  v.  Bampton,  4  Ves.  700, 
ante,  p.  422. 

Without  a  custom  the  lord  has  not  such  an  interest  in  the  trees,  that 
he  can  enter  the  copyhold  and  cut  them. 
Whitechurch  v.  Holworthy,  19  Ves.  213. || 

5.  Forfeiture  by  Enclosure. 

Enclosing  copyhold  lands  one  from  another,  and  also  defacing  land- 
marks are  forfeitures ;  for  by  these  means  the  evidence  of  their  being 
copyhold  will  bo  destroyed. 

Lit.  Rep.  267  ;  Chan.  Preced.  571. 

But,  if  A  is  seised  in  fee  of  fifteen  acres,  by  copy  of  court-roll,  and 
there  is  a  custom  within  the  manor,  that  the  lord  hath  had  a  fold-course 

Vol.  II.— 53 


41S  COPYHOLD. 

(L)  Of  Forfeiture. 

within  the  manor  for  500  ewes,  in  the  field  in  which  the  fifteen  acres  lie, 

from   Michaelmas  to  Ladyday,  and  that  no  copyholder  might  enclose 

without  the  license  of  the  lord;  and  that  if  any  enclosed  without  license, 

then  a  reasonable  fine  should  he  assessed  hy  the  lord,  or  his  steward, 

if  the  lord  would  accept  thereof;  and  if  not,  that  then  the  copyholder  so 

enclosing  should  he  punished  at  every  court  till  he  opened  the  enclosure  ; 

and  B  encloses  the  fifteen  acres  with  a  hedge   and  fence  of  quickset 

three  feet   deep  and  six  feet  broad,  and  leaves  four  spaces  of  nine  feet 

broad  in  the  said  fifteen  acres;  this  is  no  forfeiture,  because  a  prejudice 

only  to  the  lord's  fold-course ;  and  that  which  makes  a  forfeiture  ought 

to  be  so  to  the  copyhold  tenement;  and  this  is  no  enclosure,  because  all 

is  not  enclosed ;  and  forfeitures,  which  are  odious  in  law,  shall  be  taken 

strictly. 

Hut.  L02,  adjudged;  Hetl.  5,  S.  C.  adjournatur  ;  Lit.  Hep.  2G7,  S.  C.  adjudged; 
becau-c  liy  tin'  custom  the  copyholder  may  be  amerced,  till,  &c.,  so  that  the  lord 
iiad  another  remedy:  but  it  was  resolved,  that  notwithstanding  the  gaps,  this  was  an 
enclosure  against  the  custom. 

|J  Where  an  enclosure  had  been  made  for  twelve  or  thirteen  years,  and 
seen  by  the  steward,  (the  same  lord  and  steward  continuing  all  the  time,) 
the  jury  were  directed  to  presume  a  license  from  the  lord  to  enclose;  in 
which  case  the  tenant  could  not  be  made  a  trespasser  without  previous 
notice  to  throw  it  up. 

Doe  v.  Wilson,  11  East,  5G.|| 

G.  Forfeiture  for  Treason  and  Felony. 

If  a  copyholder  commits  treason  or  (a)  felony,  it  is  a  forfeiture  of  his 
copyhold  to  the  lord,  without  any  particular  custom ;  otherwise  a  copy- 
holder becoming  a  traitor  or  felon  would  have  no  punishment  in  his 
posterity. 

Co.  Copyh.  150,  1G4 ;  13  Co.  3 ;  Leon.  1.  (a)  If  convicted  of  manslaughter,  and 
allowed  his  clergy,  does  not  forfeit  without  a  special  custom.  Lev.  263  ;  2  Keb.  451. 
Nor  for  outlawry,  unless  it  be  for  a  capital  crime.  Lit.  Rep.  234;  Hetl.  127,  and 
vide  Leon.  99. 

By  an  attainder  of  treason  or  felony,  of  common  right  the  copyhold  is 

forfeited, (b)  but  not  by  a  conviction  only;  but(c)  by  custom  it  may  be 

forfeited  for  treason  or  felony,  even  without  a  conviction. 

(6)  1  Lev.  263  :  2  Keb.  251.  (c)  1  Bulst.  13,  ace;  2  Brownl.  217  to  220 ;  2  Ventr. 
38,  ace. ;  Godb.  2G7,  conir. 

||  A  copyhold  of  inheritance  is  not  forfeited  by  a  conviction  for  felony 
without  attainder,  unless  there  is  a  special  custom  in  the  manor. 
Rex  v.  Willes,  3  Barn.  &  A.  510. 

A  pardon  restores  a  copyholder  who  has  committed  felony  to  his 
competency  to  hold  lands,  and  unless  the  lord  has  seized  the  copyhold, 
the  copyholder  may  recover  it  on  his  pardon  from  a  person  who  has 
ousted  him. 

Doe  v.  Evans,  5  Barn.  &  C.  584. || 

If  a  copyhold  is  granted  to  A  for  life,  and  after,  according  to  the  cus- 
tom, the  reversion  is  granted  to  B  for  life  immediate  post  mortem,  fo- 
risfacturam  she  aliam  determinations  m  stat.  predict.  A,  and  A  is 
attainted  of  felony,  by  this  his  estate  is  determined;  for  being  in  the  eye 
of  the  law  but  an  estate  at  will,  his  will  is  determined  by  the  attainder ; 
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for  by  the  attainder  he  cannot  hold  an  estate,  and  B  may  take  advantage 
thereof  without  any  entry  made  by  the  lord. 

3  Lev.  94,  Strode  and  Denison  adjudged  upon  a  writ  of  error,  and  the  first  judgment 
affirmed  accordingly.     Skin.  8,  9,  S.  C.  adjornatur. 

7.  In  what  Cases  a  Forfeiture  of  Part  shall  be  a  Forfeiture  of  the  Wliole. 

Where  a  copyhold  is  holden  by  one  tenure,  it  is  said,  that  a  forfeiture 
of  any  part  is  a  forfeiture  of  the  whole ;  for  there  is  a  condition  in  law 
annexed  to  the  whole  estate.  ' 

4  Co.  27  a. 

Therefore  if  such  a  copyholder  commits  waste  in  cutting  down  a  single 

tree,  this  is  a  (a)  forfeiture  of  his  whole  copyhold ;  for  by  the  cutting  of 

the  tree  which  is  to  be  employed  in  repairing  the  houses,  &c,  the  whole 

copyhold  is  impaired. 

Roll.  Abr.  509.  (a)  But  qu.  For  though  committing  -waste  in  part  of  the  house 
may  be  a  forfeiture  of  the  whole  house,  yet  it  seems  unreasonable,  that  committing 
waste  in  one  acre,  should  be  a  forfeiture  of  the  whole;  but  vide  title  Waste. 

Also  it  is  said,  that  if  a  copyholder  makes  a  feoffment  of  an  acre  of 

land,  parcel  of  his  tenement,  that  this  is  a  forfeiture  of  the  whole. 

4  Co.  27  a ;  but  vide  1  Roll.  Abr.  509,  contr.  and  that  if  a  copyholder  by  license  lets 
for  years,  and  the  lessee  makes  a  feoffment,  he  only  forfeits  his  lease.     Hob.  177. 

But,  if  a  copyholder  holds  three  several  acres  by  three  several  copies, 
and  commits  waste  in  one  acre,  he  shall  forfeit  that  acre  only ;  for 
though  they  are  all  in  one  hand,  yet  every  acre  is  severally  holden,  and 
to  every  acre  there  is  a  several  condition  in  law  tacitly  annexed. 

4  Co.  27  :  Taverner  and  Cromwel. 

So,  if  such  copyholder,  that  holds  three  acres  by  three  several  copies, 
surrenders  to  the  use  of  A  and  his  heirs,  and  the  lord  admits  A  tenend. 
per  antiqua  servitia  inde  prim  debita  et  de  jure  consueta,  and  after  A 
commits  waste  in  one  acre,  he  shall  forfeit  that  acre  only ;  for  the 
tenend.  continues  the  several  tenures,  though  the  parcels  are  now  all 
put  in  one  copy. 

4  Co.  28. 

So,  if  several  copyholds  escheat  to  the  lord,  and  he  grants  them  again 
tenend.  per  antiqua  servitia  to  one,  and  lie  commits  a  forfeiture  in  part, 
this  extends  not  to  the  whole. 

4  Co.  28  b,  per  Curiam ;  3  Leon.  109,  S.  C.  and  S.  P.  per  Cur.  Cro.  Eliz.  353,  S.  C. 
and  S.  P.  adjudged  ;  there  being  to  each  parcel  a  several  habendum  and  reddendum. 

8.  Who  shall  be  affected  by  a  Forfeiture,  or  take  Advantage  thereof. 

If  there  be  a  tenant  for  life,  the  remainder  in  fee  of  a  copyhold,  and 
the  tenant  for  life  commits  a  forfeiture, (b)  this  shall  not  bind  the  re- 
mainder-man. 

Roll.  Abr.  509:  Cro.  Eliz.  598,  880;  Noy,  42,  vide  Moor,  49,  and  Dais.  49,  contr. 
(b)  But  by  the  special  custom  it  may  bind  the  remainder,     9  Co.  107. 

But,  though  this  shall  not  affect  the  remainder-man,  yet,  if  there  be  a 
copyholder  for  life,  the  remainder  to  another  for  life,  or  in  fee,  and  the 
first  copyholder  commit  a  forfeiture,  he  in  remainder  shall  not(c)  enter, 
but  the  lord  shall  hold  it  during  the  life  of  the  first  copyholder;  for  copy- 
hold estates  are  not  like  those  at  common  law,  where  in  such  case  the 
estate  for  life  being  ended,  he  in  remainder  may  enter  immediately. 

9  Co.  107 ;  Roll.  Abr.  568.     (c)  But,  if  there  be  a  copyholder  for  life,  and  the  lord 
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make  a  lease  to  commence  after  the  end,  forfeiture,  or  determination  of  the  estate  for 
lit',',  and  the  copyholder  commit  a  forfeiture,  and  the  lord  will  not  enter,  the  lessee 
2  Leon.  73;  9  Co.  L07, 

It'  :i  surrender  be  made  to  the  use  of  A  for  life,  the  remainder  to  B  in 
fee,  and  A  suffer  three  proclamations  to  pass,  and  make  no  claim,  yet 
shall  not  B  forfeit  his  remainder,  for  the  custom  shall  be  taken  strictly. 
.  Eli?.  879. 

[f  a  copyholder  lease  for  years  by  license  of  the  lord,  and  after  the 

lessee  make  a  feoffment,  this  shall»forfeit (a)  only  his  estate,  and  not  the 

estate  of  the  copyholder. 

Roll.Abr.509.  VideHob.  177:  Palm.  384;  2  Roll.  Rep.  372.  (a)  If  a  copyholder 
make  a  lease  for  a  year,  and  another  lease  in  reversion  uot  warranted  by  any  custom, 

though  this  second  lease  be  a  forfeiture,  vet  the  first  lease  i-  « 1.     Roll.  Abr.  508; 

Cro.  Car.  234. 

If  a  copylmlder  tenant  in  tail  commit  a,  forfeiture,  his  issue  is  bound 
by  it. 

(    .  Copyh.  135.     Via,-  Sid.  314;  2  Sand.  422. 

I.  ssee  for  years  shall  take  advantage  of  a  forfeiture  committed  by  a 
copyholder  of  the  manor,  for  he  is  dominus  pro  tempore. 

Roll.  Abr.  509. 

If  there  be  a  lord  of  a  manor,  in  which  there  are  copyholders  tenants 
of  the  manor,  and  the  lord  grant  to  a  stranger  the  freehold  of  a  copyhold 
in  fee  :  though  by  this  the  tenement  is  divided  from  the  manor,  and  not 
demisable  by  copy  again,  yet  the(5)  grantee  of  the  freehold  shall  take 
advantage  of  a(c)  forfeiture  committed (cl)  after  by  the  copyholder,  for 
he  ought  to  pay  his  rent  to  the  grantee. 

Brownl.  132  :  Cro.  Eliz.  400  ;  Roll.  Abr.  509.  (b)  So,  if  the  grantee  makes  a  lease 
for  years  of  the  freehold,  tin.'  1<  'ssee  shall  take  advantage  of  a  forfeiture  committed  after. 
Roll.  Abr.  510;  Cro.  Eliz.  400:  Moor,  393;  Owen,  63.  After  the  lease  made,  and 
before  the  commencement  of  it.  Moor,  393.  (c)  Such  forfeitures  as  accrue  by  reason 
ofth  m  are  discharged,  but  not  forfeitures  at  common  law ;  as  waste,  &c.   Moor, 

393;  Owen,  &3 ;  4  Co.  24  b,  25  a.  (d)  But  not  of  a  forfeiture  committed  before  the 
grant ;  fi  >r  the  grant  i  >f  the  freehold  made  by  the  lord  bef<  ire  entry,  implies  an  assent  that 
the  copyholder  shall  continue  his  estate,  and  so  is  in  nature  of  a  confirmation.  Owen, 
63,  and  vide  Latch.  227  :  Palm.  410.  The  copyholder  commits  treason,  and  the  lord 
aliens  the  manor:  and  after  the  copyholder  is  attainted  by  act  of  parliament,  whether 
the  alienee  shall  take  advantage  of  the  forfeiture,  2  Vmt.  38,  dubitalur. 

If  a  copyholder  commit  a  forfeiture,  and  the  lord  of  the  manor  die 
before  entry  or  seizure  for  the  forfeiture,  he  in  reversion  or  remainder 
shall  not  take  advantage  of  the  forfeiture  committed  before  his  time. 

Cro.Jac.301;  Bulst.  190,  S.  C. ;  Mod.  200,  S.  P.  resolved  per  Cur.  The  succeeding 
shall  not  take  advantage  of  waste  done  in  the  time  of  the  preceding  lord  ;  hut,  if 
there  l>e  lord  and  two  coparceners  copyholders,  and  one  makes  a  feoffment  in  fee  of  her 
part,  aid  then  the  lord  makes  a  lease  of  the  manor;  though  the  lessee  can  take  no 
advantage  of  the  forfeiture,  yet  the  heir  of  the  lessor  may.  Palm.  446;  Latch.  227, 
adjudged.  V"-  The  diversity  between  a  feoffment  and  other  forfeiture-:  and  </n.  Ifthe 
r  outlives  the  lease,  whether  ho  may  take  advantage  of  the  forfeiture.  [If  there 
be  a  transmutation  of  possession  by  a  feoffment  or  fine,  it  divests  the  lord's  right,  because 
it  gains  a  fee-simple  to  tic  person  to  whom  it  is  made  or  levied.  In  that  case,  there- 
lore,  and  in  that  case  only,  the  succeeding  lord  may  take  advantage  of  the  forfeiture, 
because  the  act  of  forfeiture  destroys  the  estate.     Doe  v.  Hellier.  :;  T.  Rep.  173.] 

If  a  copyhold  manor  descends  on  two  coparceners,  and  a  copyholder 
commits  waste,  and  makes  a  lease,  which  are  agreed  to  be  forfeitures, 
and  after  one  of  the  sisters  dies,  the  surviving  coparcener  shall  not  take 
advantage  of  the  forfeiture ;  for  the  election  to  take  advantage  of  the 
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forfeiture  must  be  made  by  them  both,  which  cannot  be  after  the  death 

of  one  of  them. 

Salk.  186,  pi.  5,  Eastcourt  and  Weeks,  adjudged  by  Treby,  C.  J.,  Nevil  and  Bleneo, 
contr.  Powel ;  who  held  also,  that  where  there  are  two  coparceners,  and  one  will  take 
advantage  of  a  forfeiture,  and  the  other  not,  there  must  lie  an  apportionment  Vide 
title  Coparceners. 

9.   Wliat  Persons  shall  be  excused  from  a  Forfeiture. 

There  were  several  cases,  in  which  feme  coverts  and  infant  copy- 
holders, &c,  were  obliged,  on  pain  of  forfeiting  their  copyholds,  to 
observe  the  customs  of  the  manor. 

Cro.  Eliz.  499 ;  Moor,  393  ;  Roll.  Abr.  509. 

As,  if  the  husband  denied  to  pay  rent,  or  do  suit,  this  was  holden  a 
forfeiture  forever ;  for  the  lord  must  have  his  services. 

So,  if  the  husband  commits  (a)  waste,  and  dies,  this  shall  bind  the 
wife. 

Roll.  Abr.  509 ;  Palm.  384 ;  2  Roll.  Rep.  372.  (a)  Secus,  if  he  made  a  lease,  unless 
she  did  any  thing  to  confirm  it  after  his  deatb.  Gilb.  Ten.  228  ;  Saverne  v.  Smith, 
Cro.  Car.  7  ;  Palmer,  383,  S.  C;  2  Roll.  Rep.  344,  361,  372,  S.  C;  Godb.  345,  S.  C; 

1  Roll.  Abr.  509,  S.  C.     See  too,  Iledd  v.  Chalener,  Cro.  Eliz.  149. 

Also  in  copyhold  manors,  where  the  custom  is,  that  the  heir  shall 

come  in  and  be  admitted,  and  if  he  doth  not,  proclamation  shall  be  made 

for  him  to  come  in,  and  so  on  in  the  two  next  courts,  otherwise  that  the 

lord  shall  seize  as  forfeited ;    it  was    holden,  that  a  feme    covert  was 

bound  ;  and  by  some  opinions,  the  lord,  after  such  proclamations,  might 

seize  the  copyhold  of  an  infant  heir  till  he  came  in  and  was  admitted, 

and  might  receive  the  mesne  profits  without  being  answerable  for  them. 

But  for  this  vide  8  Co.  100 ;  Style,  387 ;  Cro.  Jac.  101,  226 ;  Leon.  100;  4  Leon.  30 ; 
Carth.  41  to  45  ;  Comb.  118. 

But  now  by  9  Geo.  1,  c.  29,  it  is  enacted,  "  That  no  infant  or  feme 
covert  shall  forfeit  any  copyhold  messuages,  (fee,  for  their  neglect  or  re- 
fusal to  come  to  any  court  or  courts,  to  be  kept  for  any  manner  whereof 
such  messuages,  &c,  are  parcel,  and  to  be  admitted  thereto ;  nor  for  the 
omission,  denial,  or  refusal,  to  pay  any  fine  or  fines  imposed  or  set  upon 
their  or  any  of  their  admittances  to  any  such  copyhold,  messuages,"  &c. 

10.   Wliere  the  Forfeiture  shall  be  said  to  be  dispensed  with. 

If  the  tenant  appear  not  in  court  after  personal  warning,  and  the 
lord  (b)  amerce  him,(c)  this  is  a  dispensing  with  the  forfeiture. 

Brownl.  149.  (b)  Although  it  is  not  estreated  or  levied.  Leon.  104.  (c)  Accept- 
ance of  rent  after  a  lease  made,  is  a  dispensation  ;  so  is  the  accepting  of  any  services. 
Kcl).  15.  If  the  lord  does  not  enter  before  the  tenant  repairs,  the  forfeiture  is  purged  : 
also  it  hath  been  adjudged,  that  employing  trees  in  repairs  five  years  after  they  were 
cut  down,  was  a  purgation  of  the  forfeiture.     2  Sid.  8. 

But,  if  a  copyholder  makes  a  lease  for  years,  and  after  surrenders  to 

the  use  of  the  lord,  and  he,(d)  not  having  notice  of  the  lease,  accepts  the 

surrender ;  this  is  no  dispensing  with  the  forfeiture. 

Cro.  Car.  233  ;  Jones,  249,  adjudged  ;  Roll.  Abr.  510,  S.  C.  (d)  But  the  lord  shaU 
be  presumed  to  have  notice  of  the  failure  of  suit  of  court,  nonpayment  of  rent,  &c. 

2  Vent.  38. 

If  he  that  is  dominus  pro  tempore  of  the  manor,  admits  one  to  a  copy- 
hold, he  thereby  dispenses  with  all  precedent  forfeitures,  not  only  as  to 

2N 
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himself,  but  also  as   to  him  in  reversion ;  (a)  for  such  new  grant  and 
admittance  amounts  to  an  entry  for  the  forfeiture  and  a(6)  new  grant. (c) 

I .  x .  26,  adjudgi  .1 ;  Keb.  25,  S.  C.  adjudged,  (a)  Winch.  67  ;  Cro.  Jac.  101.  (6)  If 
a  copyholder  commits  a  forfeiture,  ami  then  he  that  hath  right  releases  to  him;  this 
dispensation;  tor  now  he  hath,  us  it  were,  another  estate,  of  which  he  hath  com- 
mittal no  forfeiture.  .Moor,  393;  Latch.  227.  (c)  [Any  acts  equally  solemn  will 
amount  to  a  dispensation  ;  as  presentment  by  the  homage  of  the  death  of  the  tenant 
who  committed  the  forfeiture,  proclamations  for  the  heir  to  come  in  and  be  admitted. 
3  T.  tiep.  171.  172,  IT:1..] 

But  the  lord  by  wrong  or  disseisin  cannot  by  such  admittance  purge 
the  forfeiture  as  to  the  rightful  lord. 

Lev.  26,  /><  /•  <  'uriam. 

||  It  would  seem  that  the  lord's  right  of  entry  for  a  forfeiture  after 
twenty  years  is  barred  by  the  statute  of  limitations. 

Doe  v.  Hellier,  3  T.  Rep.  172. 

In  some  eases  a  court  of  equity  will  relieve  against  forfeiture,  as,  where 
waste  lias  been  inadvertently  done;(<2)  or  done  by  a  stranger  ;(e)  or  fines 
or  rents  have  been  unpaid. (g)  ■ 

(</)  Nash  v.  Karl  of  Derby,  2  Vern.  537.  {<>)  Taylor  v.  Hooe,  Toth.  237,  cited  Vin. 
Abr.  tit.  Copyhold,  (E.  d.)  pi.  2.     {y)2  Str.  453 ;  Pr.  Ch.  572. 

So  in  the  case  of  a  Quaker,  who  refused  to  swear  fealty. 
Edmore  and  Craven,  cited  in  Pr.  Ch.  574. 

But  it  will  not  relieve  against  a  voluntary  act,  nor  unless  a  compensa- 
tion can  be  made  to  the  lord. 

Peachy  v.  Duke  of  Somerset,  Pr.  Ch.  568;  1  Str.  447,  S.  C;  Thomas  v.  Bishop  of 
Worcester,  1  Ch.  Ca.  95  ;  2  Freem.  137,  S.  C;  Dench  v.  Bampton,  4  Ves.  704.|j 

(M)  Copyholds,  where  and  how  to  be  sued  for  and  recovered. 

In  all  real  actions,  or  actions  concerning  the  realty,  a  copyholder  can- 
not (It)  implead  or  be  impleaded  anywhere  but  in  the  lord's  court ;  for 
there  being  a  court  for  that  purpose,  and  the  lord  judge  thereof,  it  is  his 
tints  and  interest  to  determine  the  controversies  of  his  tenants,  and  there- 
fore they  tire  not  cognisable  at  common  law. 

I  .  Lit.  60  a;  4  Co.  21  b;  Moor.  (Vs.  (/,)  Shall  make  their  plaint  in  the  lord's 
court,  and  make  protestation  to  follow  it  in  nature  of  one  of  the  king's  writs,  as  forme- 
don,  assi/.e,  itc.     Co.  Lit.  CO  a;  Co.  Copyh.  142. 

But  actions  (i)  merely  personal,  the  copyholder  may  sue  at  common 
law. 

Co.  Copyh.  143.  (j)  If  lessee  for  years  of  a  copyholder  cuts  down  the  trees,  the 
copyholder  shall  sue  in  the  lord's  court  to  punish  this  offence.  Co.  Copyh.  143. 
Where  a  copyholder  may  have  ease  against  trie  lord  or  a  stranger  for  an  injury  done 
the  common  belonging  to  his  copyhold,  vide  Roll.  Abr.  100;  2  Leon.  201;  2  Brownl. 
146. 

The  lord  of  the  manor  (k)  may  plead  or  be  impleaded,  and  avow  for 

the  rent  or  services  of  his  copyholder  in  any  court  of  Westminster;  for 

he  hath  an  estate  at  common  Law  in  the  rent,  and  it  is  due  to  him  on  the 

same  grounds  in  law  as  the  rent  of  freehold  lands. 

Cro.  Eliz.  524;  Roll.  Abr.  374.  (A)  For  otherwise  ho  would  be  judge  and  party. 
Salk.  186,  pi.  5. 

||  The  lord  of  a  manor  has  no  equity  for  an  injunction  and  account  on 

waste  committed  by  a  copyholder ;  but  he  is  confined  to  his  legal  remedy. 

Dench  v.  Bampton,  4  Ves.  700.(1 

If  upon  a  plaint  in  the  lord's  court  an  erroneous  judgment  be  given, 
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no  ■writ  of  false  judgment  lies,  in  respect  of  the  baseness  of  the  estate, 
being  in  the  eye  of  the  law  but  an  estate  at  will ;  (a)  but  he  shall  have  a 
petition  to  (b)  the  lord  in  nature  of  a  writ  of  false  judgment,  and  therein 
assign  errors,  and  have  remedy  according  to  law. 

Co.  Lit.  60  a ;  4  Co.  21  b  :  Moor,  68  ;  F.  X.  B.  12.  I  a)  Or  such  judgment  may  be 
reversed  by  a  bill  in  Chancery.  Lane,  98 ;  Roll-  Abr.  373.  But  a  bill  exhibited  in 
Chancery  to  compel  the  lord  to  receive  a  petition  for  reversing  a  common  recovery, 
was  dismissed,  Vern.  307,  and  the  dismission  affirmed  in  the  House  of  Lords  ;  for  com- 
mon recoveries  not  being  adversary  suits,  but  common  assurances,  equity  ought  rather 
to  supply  defects  than  assist  in  annulling  them.  Show.  P.  C.  67.  (b)  Where  the  king 
is  lord,  the  tenant  may  be  relieved  by  bill,  or  petition  to  the  king  in  the  Exchecmer 
Chamber.     Roll.  Abr.  539  ;  Lane,  98. 

If  a  copyholder  surrenders  to  the  use  of  B,  upon  trust  that  he  shall 
hold  the  land  until  he  hath  levied  certain  monev,  and  that  after  he  shall 
surrender  to  the  use  of  C ;  the  money  is  levied,  and  B  is  required  to 
make  a  surrender  to  the  use  of  C,  and  refuses,  and  C  exhibits  his  bill  to 
the  lord  of  the  manor  against  B ;  if  B  refuses,  the  lord  may  seize,  and 
admit  C  to  the  copyhold ;  for  in  such  cases  he  is  (c)  chancellor  in  his 
own  court. 

Leon.  2.  (c)  And  may  do  right  according  to  conscience.  Owen,  63;  Dais.  70; 
Roll.  Abr.  539  ;  4  Co,  30  b.  So,  if  a  surrender  be  made  to  the  use  of  another,  with- 
out expressing  what  estate  he  shall  have,  a  custom,  that  the  lord  may  grant  it  in  fee 
to  him  for  whose  use  the  surrender  was  made,  is  good  ;  for  he  is  chancellor  in  his  own 
court,  and  therefore  it  is  reasonable  that  he  should  determine  a  thing  left  thus  uncer- 
tain.    Cro.  Eliz.  392. 

A(d)  lessee  of  a  copyholder  for  a  year  shall  maintain  an  ejectment, 
for  the  common  law  warrants  his  term,  and  therefore  gives  him  remedy 
in  case  he  be  ousted :  so  may  lessee  (e)  by  license :  also,  where  by  cus- 
tom a  copyholder  may  make  a  lease,  such  lessee  may  maintain  an 
ejectment. 

4  Co.  26.  (d)  If  the  lord  commits  the  custody  of  the  body  and  lands  of  an  infant 
according  to  custom,  till,  &c,  and  the  committee  is  ejected,  he  may  have  an  ejectione 
custodice.     Leon.  328;  Cro.  Eliz.  224.     (e)  For  by  the  license,  the  lord  gives  up  his 

{>ower  of  judging  or  determining  about  the  lease:  but  qu.  Whether  a  lease  without 
icense,  and  not  warranted  by  the  custom,  being  good  against  all  persons  except  the  lord, 
the  lessee  may  maintain  an  ejectment:  and  vide  Cro.  Eliz.  402.  676;  Moor,  5o9,  pi.  776; 
Owen.  18  :  Style,  380;  Hetl.  127.  By  which,  it  seems,  he  may:  but  Cro.  Eliz.  395, 
469  ;  Moor,  50  ;  Brownl.  40,  contr.     See  Watk.  Gilb.  Ten.  213—215,  No.  xci.,  xcii. 

If  the  wife  of  a  copyholder  in  fee,  by  special  custom  recovers  dower 
by  plaint  in  the  court  of  the  manor,  and  501.  damages,  an  action  of  debt 
will  not  lie  at  common  law  for  the  damages. 

4  Co.  30  li :  Moor,  410,  S.  C.  by  three  judges  against  one  ;  and  at  another  day  it 
was  holderi  by  three  judges,  that  the  action  lav,  because  the  court  baron  could  not 
award  execution  tor  so  great  damages,  though  they  were  well  assessed  there.  Cro. 
Eliz.  426,  S.  C.  adjornatur;  Roll.  Abr.  600. 

||  It  would  seem,  that  a  man  who  has  a  primd  facie  title  to  a  copy- 
hold has  a  right  to  inspect  the  court-rolls,  and  take  copies  of  them,  so  far 
as  relates  to  the  copyhold  he  claims,  though  no  cause  be  depending  for, 
it  at  the  time. 

Rex  v.  Lucas,  L0  East,  235.  Vide  R.  v.  Allgood,  7  T.  Rep.  746;  R.  v.  Shelley,  3 
T.  Rep.  141. 

To  entitle  him  to  this  inspection,  it  is  sufficient  that  he  claims  an  in- 
terest under  the  rolls  :  it  is  not  necessary  to  show  by  affidavit  that  he  has 
an  interest. 

By  Heath,  J.,  4  Taunt.  162. || 
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CORONERS  so  called  (a)  because  they  deal  principally  with  pleas  of 
the  crown,  are  very (b)  ancient  officers  at  common  law;  who  in  former 
days  were  the  principal  (c)  conservators  of  the  peace  within  their  coun- 
ties ;  there  still  ought  to  be  a  certain  number  of  them  in  every  county, 
in  sonic  more,  in  others  less,  according  as  the  usage  bath  been. 

(a)  4  Inst.  471  :  2  [nst.  31.  (6)  2  Inst.  3  :  S.  P.  C.  48.  (c)  And  the  coroner  may 
now  bind  any  person  to  the  peace  who  makes  an  affray  in  his  presence.  2  Hawk.  P. 
C.  c.  8,  jj  5  ;  F.  X.  B.  397;  :2  Inst.  175;  4  Inst.  271. 

[Coroners    arc    of   three  kinds,   viz.,  1.    Virtute  officii.     2.    Virtute 
cartie  sive  commissionis.     3.    Virtute  electionis. 
2  II.  II.  P.  C.  53. 

1.  The  coroner  virtute  officii  is  the  chief  justice  of  the  King's 
Bench, (o7)  who  by  virtue  of  his  office  is  chief  coroner  of  England. 
And  though  no  man  who  is  killed  in  open  rebellion  can  forfeit  lands  or 
goods,  for  he  cannot  be  attainted  after  his  death;  yet,  it  is  said,(e)  that 
if  the  chief  justice  of  the  King's  Bench,  as  supreme  coroner,  upon  view 
of  the  body  of  one  killed  in  rebellion,  makes  a  record  of  it,  and  returns 
it  into  the  King's  Bench,  he  shall  forfeit  his  lands  and  goods.  But  Lord 
Coke  is  mistaken  as  to  the  forfeiture  of  lands;  goods  indeed  maybe 
forfeited  by  such  a  record. 

'    The  other  judges  of  this  court  are  sovereign  coroners.    4  Inst.  173.    (e)  4  Co.  57. 

2.  Coroners  virtute  cartie  sive  commissionis,  are  where,  by  a  grant 
to  a  lord  or  a  corporation,  they  have  power  to  make  or  be  coroners 
within  their  franchise.  Thus,  the  mayor  of  London  is,  by  charter,  coro- 
ner of  London  ;  the  bishop  of  Ely  has,  by  charter  of  H.  7,  power  to 
make  coroners  within  the  isle  of  Ely ;  and  Queen  Catherine  had  the 
hundred  of  ( lobridge  granted  to  her  by  the  king,  in  35  II.  8,  with  power 
to  nominate  coroners.  And  in  stat.  28  E.  3,  c.  6,  which  confirms  the 
election  of  coroners  to  the  counties,  there  is  a  saving  to  the  king  and 
others  who  oughl  to  make  coroners  within  their  franchises. 

1  ■  are  two  great  precincts  too,  that  by  the  king's  grants  have 
er  of  granting  or  having  coroners,  viz.,  the  jurisdiction  of  the  admi- 
ralty, and  the  verge;  the  former,  for  inquisitions  of  death  on  the  high 
seas  :  the  latter,  within  the  verge.  The  coroner  of  the  admiralty  is  ap- 
pointed  by  tin-  lord  high  admiral:  the  appointment  of  coroner  of  the 
verge  is  settled  in  perpetuity  in  the  lord  steward,  or  lord  great  master 
of  the  king's  house  for  the  time  being. 

The  admiralty  claim  a  jurisdiction  upon  arms  of  the  sea  infra  corp.  com.;  but  this, 
at  most,  is  only  ;t  concurrent  jurisdiction  with  the  county  coroners.     1  Str.  1097. 

3.  Coroners  virtutr'  cJectionis,  are  those  who  by  stat.  West.  1,  c.  10, 
and  stat.  28  E.  3,  c.  6,  are  eligible  by  the  county  in  the  county  court,  by 
the  king's  wTrit  de  coronatore  eligendo.'] 
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(A)  Of  the  Qualifications,  and  Manner  of  choosing  a  Coroner. 

(A)  Of  the  Qualifications,  and  Manner  of  choosing  and  appointing  a  Coroner. 

(B)  In  what  Places  he  hath  Jurisdiction. 

(C)  Of  his  Authority  and  Duty  in  taking  Inquisitions. 

(D)  Of  traversing  and  quashing  such  Inquisitions. 

(E)  Of  his  Power  as  to  Bills  of  Appeal,  Appeals  of  Approvers,  and  the  Abjuration 

of  a  Felon. 

(F)  Where  the  Act  of  one  Coroner  shall  be  as  effectual  as  if  done  by  all. 

(G)  Of  the  Fees  that  he  may  lawfully  take. 

(II)  Of  discharging  him,  and  for  what  Misdemeanors  punished. 


(A)  Of  the  Qualifications  and  Manner  of  choosing  and  appointing  a  Coroner. 

By  Westm.  1,  made  3  Ed.  1,  c.  10,  it  is  enacted,  "  That  through  all 
shires  sufficient  men  shall  be  chosen  to  be  coroners,  of  the  most  loyal 
and  wise  (a)  knights  which  know,  will,  and  may  best  attend  upon  such 
offices,  and  which  lawfully  shall  attach  and  present  pleas  of  the  crown." 

(a)  In  ancient  times,  none  under  this  degree  were  chosen.  2  Inst.  32,  176.  The 
statute  of  Morton,  made  before  this  act,  supposes  them  to  have  been  knights.  23  Ass. 
pi.  7.  And  in  the  writ  de  coronatore  exonerando,  his  not  being  a  knight  is  men- 
tioned as  a  sufficient  cause  for  the  discharge  of  a  coroner,  liegister,  177  ;  F.  N.  B. 
164;  4  Inst.  271.  But  as  the  chief  intent  of  this  statute  was  to  prevent  the  choosing 
of  persons  of  mean  ability,  it  serins  the  design  of  it  is  sufficiently  answered  by  choos- 
ing men  of  substance  and  credit ;  and  as  the  constant  usage  for  several  ages  past  has 
been  accordingly,  it  seems  to  be  no  objection  at  this  day,  that  the  person  chosen  is 
not  a  knight.  2  Leon.  160  ;  2  Hawk.  P.  C.  c.  9,  §3.  j3  In  Maine,  by  constitutional 
prohibition,  the  offices  of  coroner  and  justice  of  the  peace  cannot  be  exercised  by  one 
person  at  the  same  time.  3  Greenl.  484,  App.  No.  3  ;  Bamford  v.  Melvin,  7  Greenl. 
14.     See  2  Verg.  Cas.  59.£f 

By  the  14  E.  3,  stat.  1,  c.  8,  it  is  enacted,  "  That  no  coroner  be  chosen, 
unless  he  have  land  in  fee  sufficient  in  the  same  county,  whereof  he  may 
answer  to  all  manner  of  people." 

By  the  28  E.  3,  c.  6,  it  is  enacted,  "  That  all  coroners  of  the  counties 
shall  be  chosen  in  the  full  counties,  by  the  (b)  commons  of*  the  same 
counties,  of  the  most  meet  and  lawful  people  that  shall  be  found  in  the 
same  counties,  to  execute  the  said  offices ;  (c)  saving  always  to  the  king, 
and  other  lords  who  ought  to  make  such  coroners,  their  seignories  and 

franchises." 

(b)  But  none  but  freeholders  have  votes.  F.  N.  B.  164;  S.  P.  C.  19  ;  2  Hawk.  P. 
C.  c.  9,  1 10.  For  none  but  such  are  suitors  to  the  county  court.  2  Inst.  99  ;  1  Roll. 
Abr.  121.  (c)  Such  franchise  may  be  claimed  by  the  king  by  prescription  ;  but  is  a 
privilege  of  so  high  a  nature  that  no  one  can  well  entitle  himself  otherwise  than  by 
grant  from  the  crown.     Co.  Lit.  114  a ;  2  Hawk.  P.  C.  c.  9,  §11. 

Although  they  are  chosen  by  the  county,  yet  it  must  be  pursuant  to 
the  king's  writ  issuing  out  of  and  returnable  into  Chancery ;  but,  as  their 
authority  proceeds  from  the  election,  it  does  not  determine  by  the  demise 
of  the  king ;  hence,  also,  if  they  prove  insufficient  to  answer  the  fines 
and  duties  incumbent  on  them,  the  county,  as  their  superior,  shall  answer 
for  them. 

2  Hawk.  P.  C.  c.  9,  §5  ;  2  Inst.  174. 

The  writ  for  the  election  of  a  coroner  first  recites  the  death  or  discharge 
of  one  or  more  former  coroners,  and  then  commands  the  sheriff  to  cause 
one  other,  or  more  as  the  case  is,  to  be  chosen  in  a  full  county-court,  by 
the  assent  of  the  county,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided;  who  having  taken  his(c2)  oath  in  the  usual 
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manner,  may  do  all  things  which  belong  to  the  office  of  a  coroner,  &c, 
and  then  it  concludes  with  commanding  the  sheriff  to(#)  certify  to  the 
!  the  name  of  the  person  chosen. 

2  Hawk.  P.  '  6.     (d)  Shall  be  administered  to  him  by  the  sheriff.     2  Hawk. 

,-.  ".  1 7.     !<  i  See  the  form  of  such  certificate  in  Rast.  Ent.  133. 

(B)  In  what  Places  he  hath  Jurisdiction. 

A  CORONEB  hath  no  jurisdiction  of  offences  committed  on  the(a)  open 
s,  between  the  high  and  low  water  mark,  when  the  tide  is  in  ;  but  he 

hath  an  authority  over  offences  committed  in  such  places  when  the  tide 

is  out. 

3  [nst.  113  :  5  Co.  107  ;  2  Hawk.  P.  C.  c.  9,  g  14.  (a)  By  some  it  is  laid  down  as 
a  rule,  that  lie  may  inquire  of  a  felony  committed  on  the  arms  of  the  sea,  where  a  man 
may  see  from  the  one  side  to  the  other.  Owen,  122;  Moor,892;  EL  P.  C.  171 ;  S.  P. 
C.  51.  [It  is  said,  that  this  is  not  part  of  the  sea.  Fitz.  Coron.  399 ;  4  Inst.  140  ;  2 
Roll.  Alir.  L69.  An  information  was  granted  against  a  captain  of  a  man  of  war  lying 
in  Portsmouth  harbour,  for  refusing  to  let  the  coroner  of  Portsmouth  come  on  board 
to  bold  an  inquest  on  the  hodv  of  a  person  who  had  destroyed  himself  in  the  cabin. 
11.  v.  Solgard,  2  Str.  1097  ;  Andr.  231.] 

At  common  law,  the  coroner  of  the  county  could  not  intermeddle  with 
offences  done  within  the  verge  of  the  king's  court ;  nor  the  coroner  of 
the  hostel  or  king's  house,  with  those  committed  in  the  county  without 
the  verge ;  which  proved  inconvenient,  by  reason  of  the  removal  of  the 
king's  court  before  an  inquest  could  be  taken. 

2  Inst.  550  ;  2  Hawk.  P.  C.  c.  9,  \  15. 

By  the  statute  of  artieuli  super  chartas,  c.  3,  it  is  ordained,  "  That 
from  thenceforth  in  cases  of  the  death  of  men,  whereof  the  coroner's 
office  is  to  make  view  and  inquest,  it  shall  be  commanded  to  the  coroner 
of  the  county,  that  he,  with  the  coroner  of  the  king's  house,  shall  do  as 
belongeth  to  his  office,  and  enrol  it,  &c."* 

*  See  the  last  clause  under  this  head. 

If  an  indictment,  taken  before  the  coroner  of  the  county  and  the 
coroner  of  the  king's  house,  do  not  appear,  on  the  face  of  it,  to  have 
been  of  an  offence  within  the  verge,  it  is  insufficient;  for  it  shall  not  be 
said  to  be  good,  as  taken  before  the  coroner  of  the  county;  and  void  as 
taken  before  the  other;  for  it  was  taken  entirely  before  them  both,  and 
perhaps  the  coroner  of  the  house  was  the  principal  actor,  and  the  jury 
mostly  swayed  by  his  directions. 

4  Co.  46  :  Wyat  and  Wigges,  2  Inst,  550;  2  Hawk.  P.  C.  c.  9,  §  10. 

If  the  same  person  be  coroner  of  the  county,  and  also  of  the  king's 
house,  an  indictment  of  death  within  the  verge,  taken  before  him  as 
coroner  both  of  the  county  and  of  the  king's  house,  is  good. (b) 

,  16  a  ;  3  Inst.  134 ;  2  Leon.  100,  S.  C,  but  no  resolution.     2  Hawk.  P.  C.  S. 
C.  c.  9,  \  17.  agreed,  because  the  mischief  is  remedied  as  well  when  both  offices  are  in 
the  same  person,  as  when  they  are  in  divers,     (b)  But  it  must  be  laid  to  be  within  the 
•.      'J.  Hawk.  P.  C.  c.  9,  §16. 

\'>\  the  33  H.  8,  c.  12,  it  is  enacted,  That  all  inquisitions  upon  the 
view  of  persons  slain  within  any  of  the  king's  palaces  or  houses,  or 
other  house  or  houses,  at  such  time  as  his  majesty  shall  happen  to  be 
there  demurrant  or  abiding  in  his  royal  person,  shall  be  taken  by  the 
coroner  for  t lie  time  being  of  the  king's  household,  without  any  adjoin- 
ing or  assisting  of  another  coroner  of  any  shire  within  this  realm,  by 
the  oath  of  twelve  or  more  of  the  yeomen,  officers  of  the  king's  house- 
hold, returned  by  the  two  clerks  controllers,  the  clerks  of  the  check,  and 


CORONERS.  427 

(C)  Of  his  Authority  and  Duty  in  taking  Inquisitions. 

the  clerks  marshals,  or  one  of  them  for  the  time  being  of  the  said  house- 
hold ;  to  whom  the  said  coroner  of  the  same  household  shall  direct  his 
precept ;  which  coroner  shall  be  from  time  to  time  appointed  by  the  lord 
great  master,  or  lord  steward  for  the  time  being ;  and  that  the  said 
coroner  shall  certify  under  his  seal,  and  the  seals  of  such  persons  as 
shall  be  sworn  before  him,  all  such  inquisitions  before  the  said  lord 
master  or  lord  steward. 

(C)  Of  his  Authority  and  Duty  in  taking  Inquisitions. 

By  4  E.  1,  "  These  things  are  to  be  inquired  by  the  coroners  of  the 
lord  the  king.  First,  when  the  coroners  of  the  lord  the  king  have  a 
command  from  the  king's  bailiffs,  or  from  the  good  men  of  the  country, 
to  go  where  any  are  slain  or  suddenly  dead,  or  wounded,  or  where 
houses  are  broken,  or  to  a  place  where  it  is  said  that  treasure  is  found, 
they  ought  forthwith  to  go,  and  to  command  four  of  the  next  towns,  or 
five,  or  six,  to  be  before  them  in  such  a  place ;  and  when  they  shall  be 
come  thither,  the  coroners  ought  upon  the  oath  of  them  to  make  inquiry 
in  this  manner ;  to  wit,  if  it  be  of  a  person  slain,  it  is  first  to  be  inquired 
where  he  was  slain ;  to  wit,  whether  it  were  in  a  field,  or  in  a  house,  or 
at  any  wrestling,  or  at  a  tavern,  or  in  any  company,  and  whether  any 
and  who  were  there.  In  like  manner  it  is  to  be  inquired  whether  any 
and  what  persons  were  culpable,  either  of  the  fact  or  of  the  force,  and 
who  were  present,  men  or  women,  of  what  age  soever  they  be,  so  as 
they  can  speak  and  have  any  discretion.  And  how  many  soever  shall 
be  culpable  by  inquisition  in  any  of  the  manners  aforesaid,  shall  be  taken  * 
and  delivered  to  the  sheriff,  and  committed  to  jail.  And  such  as  be 
found  who  are  not  culpable,  shall  be  attached  until  the  coming  of  the 
justices,  and  the  names  of  all  of  them  shall  be  written  in  the  coroner's 
rolls.  But  if  any  such  man  be  slain  in  the  fields,  or  in  the  woods,  and 
be  found  there,  it  is  first  to  be  seen  whether  he  were  slain  there  or  not ; 
if  he  were  brought  thither,  let  them  trace  the  steps  if  they  possibly  can, 
of  those  who  brought  the  body  thither,  whether  horses  brought  it  or  a 
cart,  if  perchance  it  were  brought  by  horse  or  cart.  Let  it  be  inquired 
also,  whether  the  person  slain  were  known,  or  were  a  stranger,  and 
where  he  lodged  the  night  before.  But  if  any  such  be  slain,  of  whose 
murder  any  be  found  culpable,  let  the  coroners  immediately  go  to  their 
houses,  and  inquire  what  chattels  they  have,  and  what  corn  they  have 
in  their  grange ;  and  if  he  be  a  freeman,  what  land  he  hath,  and  what 
is  the  animal  value  of  it,  and  what  corn  he  hath  in  the  ground;  and 
when  they  have  thus  inquired  of  every  thing,  they  shall  cause  the  land, 
corn,  and  chattels  to  be  appraised,  as  if  they  were  to  be  immediately 
sold,  and  they  shall  be  delivered  to  the  whole  township  to  answer  before 
the  justices  for  the  same ;  in  like  manner  of  the  freehold,  how  much  it 
is  worth  yearly  over  and  above  the  service  due  to  the  lords  of  the  fee, 
and  let  the  land  remain  in  the  hands  of  the  lord  the  king  until  the  lords 
of  the  fee  shall  have  made  fine  for  it.  These  things  being  inquired,  the 
bodies  of  the  persons  dead  or  slain  shall  be  forthwith  buried. 

"  In  like  manner  it  is  to  be  inquired  of  them  that  are  drowned  or  sud- 
denly dead ;  and  afterwards  it  is  to  be  seen  of  such  bodies,  whether  the 
persons  were  so  drowned,  or  slain,  or  strangled,  by  the  mark  on  the 
neck,  or  by  a  mark  on  any  of  the  limbs,  or  by  any  hurt  found  on  the 
body ;  and  so  they  are  to  proceed  in  form  aforesaid :  if  they  were  not 
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slain,  then  ought  the  coroner  to  attach  the  finders  and  all  others  in  com- 
pany. Of  treasure-trove,  the  coroner  ought  to  inquire  who  are  the 
finders,  and  in  like  manner  who  are  suspected  thereof;  and  this  may  be 
well  perceived,  where  one  usually  haunteth  taverns,  and  hath  done  so 
of  long  time;  on  such  a  suspicion  he  ought  to  be  attached  by  four  or  six 
pledges,  or  by  more,  if  he  can  find  them.  Further,  if  any  be  appealed 
of  rape,  he  must  be  attached,  if  the  appeal  be  fresh,  and  if  they  see  sign 
of  truth  by  effusion  of  blood,  or  cry  (a)  raised  ;  and  such  must  be  attached 
by  four  or  six  pledges,  if  they  can  be  found:  but  if  the  appeal  were 
without  cry,  and  without  any  manifest  sign,  then  two  pledges  are  suf- 
ficient. Upon  appeal  of  wound  and  such  like,  if  the  wound  be  mortal, 
the  appellee  shall  be  taken  immediately,  and  kept  until  it  be  known 
whether  the  party  hurt  shall  recover  or  not,  and  if  he  die,  the  guilty 
persons  -hall  he  kept:  but  if  he  recover,  they  shall  be  attached  by  four 
or  six  pledges,  according  as  the  wound  shall  be.  And  for  a  maim,  they 
shall  be  attached  by  more  than  four:  and  for  a  simple  wound  without  a 
maim  two  pledges  are  sufficient.  Also  of  all  wounds  it  must  be  seen 
what  is  the  length,  breadth,  and  depth,  and  with  what  weapons  the  per- 
son was  wounded,  and  in  what  part  of  the  body ;  and  whether  many 
are  guilty  thereof,  ami  whether  there  are  many  wounds,  and  who  gave 
them,  and  what  sort  of  wounds;  and  so  ought  all  things  to  be  enrolled 
in  the  coroner's  roll.  But  if  any  be  appealed,  he  who  is  appealed  of  the 
fact  shall  be  taken;  and  those  appealed  of  the  force  shall  be  safely  at- 
tached, until  the  appellee  of  the  fact  shall  be  convicted.  Concerning 
horses,  boats,  carts,  whereby  any  one  is  killed,  which  are  properly  called 
vavi,  they  shall  be  appraised  and  delivered  to  the  towns." 
(a)  Hutesium. 

"Concerning  wreck  of  the  sea,  wheresoever  it  be  found,  if  any  one 
lay  hands  upon  it,  he  shall  be  attached  by  good  and  safe  pledges,  and 
the  price  of  the  wreck  shall  be  valued,  and  delivered  to  the  towns.  But 
if  one  be  accused  of  the  death  of  any  one,  he  shall  be  taken  and  impri- 
soned a-  above.  In  like  manner  of  all  homicides  and  burglaries,  hue 
shall  be  levied,  as  elsewhere  is  used  in  England.  And  all  shall  follow 
the  hue  and  steps,  if  they  can  do  so,  and  they  who  shall  not,  and  shall 
be  thereupon  convicted  that  they  would  not,  shall  be  attached  to  be 
before  the  justices." 

In  the  construction  of  this  statute,  the  following  points  seem  to  be 
agreed  on  : 

That  the  statute  being  wholly  directory,  and  in  affirmance  of  the 
common  law,  the  coroner  is  not  thereby  restrained  from  any  branch  of 
his  power,  nor  excused  from  any  part  of  his  duty  not  mentioned  in  it, 
which  was  incident  to  his  office  before;  and  therefore  though  the  statute 
mentions  only  inquiries  of  the  death  of  persons  slain,  drowned,  or  sud- 
denly dead,  yet  the  coroner  ought  also  to  inquire  of  the  death  of  those- 
who  die  in  prison. 

2  Hawk.  P.  C  c.  '■>.  \  2!  ;  Fitz.  Coron.  421 ;  3  Inst.  52,  91 ;  Bro.  Coron.  108,  S.  P. 
C.  51.  ,3  Tli''  powers  and  duties  uf  a  coroner  are,  by  the  common  law,  both  judicial  and 
ministerial ;  his  judicial  authority  relates  to  inquiries  into  the  cases  of  sudden  death, 
■with  tin-  aid  of  a  jury,  super  visum  corporis,  when  the  death  has  happened  :  ami  also  to 
inquiries  as  to  treasure-trove  and  shipwrecks.  As  a  substitute  to  the  sheriff,  the  coroner's 
duties  are  merely  ministerial :  he  is  bound,  for  example,  to  execute  the  process  of  the 
court  when  the  sheriff  is  a  party.  Giles  v.  Brown,  1  Hep.  Const.  Ct.  230.  See  Young 
v.  Commonwealth,  C  Binn.  93  ;  Paddock  v.  Cameron,  8  Cowen,  212 ;  Tugglo  v.  Smith, 
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5  Monr.  76  ;  "Winslow  v.  Austin,  5  J.  J.  Marsh.  411 ;  Day  v.  Brett,  6  Johns.  22 ;  Colby 
v.  Sampson,  5  Mass.  310  ;  Richardson  v.  Croft,  1  Bailey,  204  ;  Sutton  v.  Cole,  8  Mass. 
90  ;  Colby  v.  Dillingham,  7  Mass.  475.0 

An  inquisition  of  death,  by  the  oaths  of  lawful  men  of  the  county,  is 
(a)  sufficient,  -without  saying  that  they  were  of  the  next  towns ;  so  (b) 
that  it  appears  at  what  place,  and  by  what  jurors,  by  name,  it  was  taken, 
and  that  such  jurors  were  sworn. 

(a)  1  Sid.  204 ;  Keb.  727,  744,  contr.  Latch.  160 ;  Poph.  210  ;  Co.  Ent.  354.  (b)  Cro. 
Eliz.  31 ;  2  Hawk.  P.  C.  c.  9,  §  22. 

p  The  coroner  has  power  to  summon  an  inquest,  and,  as  incidental  to 
this  power,  he  has  the  right  to  use  all  lawful  means  to  render  it  efficient ; 
he  may,  therefore,  rightfully  impose  a  fine  on  a  juror  who  refuses  to 
attend. 

Ex  parte  M'Anulty,  Charlt.  310.0 

It  is  clearly  (c)  agreed,  that  the  inquest  shall  be  taken  on  the  view  of 
the  dead  body,  although  the  statute  be  silent  in  this  matter;  and  that 
an  inquest  .otherwise  taken  by  the  (d)  coroner,  is  void. 

(c)  Fitz.  Coron.  107,  S.  P.  C.  51 ;  2  Lev.  141 ;  Latch.  166  ;  Xoy,  87 ;  2  Hawk.  P.  C. 
c.  9,  \  23.  (d)  Therefore  where  the  body  cannot  be  found,  or  is  so  putrefied  that  a 
view  would  be  of  no  service,  the  coroner,  without  a  special  commission,  cannot  take 
the  inquest ;  but  in  such  cases  it  shall  be  taken  by  justices  of  peace,  or  other  justices 
authorized,  by  the  testimony  of  witnesses.  H.  P.  C.  170  ;  Vent.  352;  2  Hawk.  P.  C. 
c.  9,  \  23.  [If  the  coroner  take  his  inquisition  on  view  of  the  body,  after  long  putre- 
faction, it  is  in  the  discretion  of  the  Court  of  K.  B.  whether  they  will  receive  it  or  not. 
R.  v.  Causey,  Hil.  3  Geo.  1.] 

If  a  dead  body,  whereon  an  inquest  ought  to  be  taken,  be  interred,  or 
suffered  to  putrefy,  before  the  coroner  hath  viewed  it,  the  jailer  or  town- 
ship shall  be  amerced. 

Fitz.  Coron.  329,  339,  421;  H.  P.  C.  170 ;  S.  P.  C.  51 ;  1  Keb.  278.  [It  is  indict- 
able as  a  misdemeanor  to  bury  the  body  before,  or  without  sending  for  the  coroner. 
1  Salk.  377  :  7  Mod.  10.] 

Also  it  hath  been  (e)  resolved,  that  a  coroner  may  lawfully,  within  ( g) 
convenient  time  after  the  death,  take  up  a  dead  body  out  of  the  grave, 
in  order  to  view  it,  not  only  for  the  taking  of  an  inquest,  where  none 
hath  been  taken  before,  but  also  for  the  taking  of  a  good  one,  where  an 
insufficient  one  hath  been  taken  before. (h) 

(e)21  E.  4,  70  b;  2  R.  3,  pi.  5;  S.  P.  C.  51;  II.  P.  C.  170;  Bro.  Coron.  167. 
(y)  As  the  space  of  fourteen  days.  2  Hawk.  P.  C.  c.  9,  \  23,  and  in  Carth.  72,  where  the 
coroner,  s  1 1  sr  an  inquisition  that  was  quashed  for  insufficiency,  took  a  second  super  vi- 
sum corporii  a  pear  after  the  body  had  been  buried;  and  tin' court  refused  to  quash  it, 
for  factum  val  t  quod  fieri  non  debet;  and  note,  that  this  seems  to  be  a_  matter  discre- 
tionary in  the  court  into  which  the  inquisition  is  returned,  (h)  [But  this  he  cannot  do 
without  the  leave  of  the  King's  Bench,  Str.  167,  the  granting  of  which  is  discretionary 
in  the  judges,  according  to  the  time  and  circumstances.     1  Salk.  377  ;  1  Str.  22,  533. J 

It  is  not  necessary  that  the  inquisition  be  taken  in  the  very  same  (i) 
place  wlnre  the  body  was  viewed;  and  it  hath  been  resolved,  that  an 
inquisition  taken  at  D,  on  the  view  of  the  body  lying  dead  at  L,  may  be 
good. 

Latch.  1'  2  Hawk.  P.  C.  c.  9,  §25,  S.  C.  Vide  Poph.  209.  (i)But  the  coroner 
cannot,  byway  of  punishment,  for  not  finding  according  to  the  evidence,  adjourn  the 
jury  toplaces  at  a  great  distance  from  where  the  fact  was  committed;  but  an  adjourn- 
ment to  the  i '-^ize  is  proper,  and  well  enough.     Comb.  386,  per  Holt,  Ch.  Just. 

||  A  coroner's  duty  is  judicial,  and  he  can  only  take  an  inquest  super 
visum  corporis,  and  an  inquest  in  which  the  jury  were  not  sworn  by 
the  coroner  himself,  and  super  visum  corporis,  is  absolutely  void ;  the 
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court  will  not  therefore,  after  an  adjournment  by  the  coroner  of  such  an 
inquest,  grant  any  mandamus  to  proceed  with  it. 

Res  x.  Ferrand,  3  Barn.  &  A.  260.|| 

A  coroner  cannot  inquire  of  any  accessories  after  the  fact;  and  there- 
fore it  hath  been  resolved  that  an  indictment  of  J  S  before  a  coroner,  for 
having  received  and  comforted  one  who  had  been  guilty  of  a  murder,  is 
void. 

4  II.  7.  L8  b;  Keilw.  07  ;  Dalis.  32  ;  Mom-,  20.  pi.  95. 

But  he  may  make  inquiry  of  the  accessories  before  the  fact ;  and  also 
may  inquire  whether  any  so  guilty  have  fled  for  the  same;  for  which 
they  forfeit  all  their  goods  and  chattels. 

2  Hawk.  P.  0.  c.  9,  g  27;  2  Lev.  HI. 

\  joroner  may,  and  ought  to  inquire  of  all  the  circumstances  of  the 
party's  death,  and  also  of  all  things  which  occasioned  it;  and  (a)  there- 
fore u  is  said,  that  if  it  be  found  by  his  inquest,  that  the  person  deceased 
was  killed  by  a  fall  from  a  bridge  into  a  river,  and  that  the  bridge  was 
out  of  repair,  by  the  default  of  the  inhabitants  of  such  a  town,  and  that 
those  inhabitants  are  bound  to  repair  it,  the  township  shall  be  amerced. 
Keilw.  01 ;  2  Hawk.  P.  C.  c.  9,  I  28.     {a)  Allen,  51. 

[If  the  coroner  neglects  to  take  an  inquisition,  it  may  be  done  by  jus- 
tices of  jail-delivery,  oyer  and  terminer,  or  of  the  peace:  but  it  must  be 
done  openly :  if  it  be  done  secretly,  it  may  be  quashed. 

1  Bur.  17.] 

According  to  (b)  some  opinions,  a  coroner  ex  officio  hath  no  pewer  to 
take  any  indictment,  except  of  the  death  of  a  man. 

(6)  S.  P.  C.  51 ;  II.  P.  C.  171 ;  4  Inst.  271 ;  2  Inst.  147.  [In  Northumberland  he 
may,  by  custom,  inquire  of  other  felonies.  35  H.  6,  27.  But  without  custom,  he  hath 
no  authority  to  take  any  inquisition  other  than  on  death.  2  H.  H.  P.  C.  65.]  But  by 
others  he  ought  to  inquire  of  the  breakers  of  houses.  2  Hawk.  P.  C.  c.  9,  §  35.  And 
by  tin:  1  E.  1 .  de  <ijii>-i'i  coronatoris,  .supra,  he  may  inquire  of  rape,  and  the  breach  of  a 
prison.  Britton,  :;.  And  by  the  said  statute,  a  coroner  ought  to  inquire  of  treasure 
that  is  found,  wlio  were  the  finders,  and  likewise  who  is  suspected  thereof;  and  that 
it  may  be  well  perceived,  where  one  liveth  riotously,  haunting  taverns,  and  hath  done 
so  of  long  time  :  hereupon  he  may  be  attached  for  this  suspicion,  by  four,  or  six,  or 
more  pledges,  if  he  may  be  found.  Also,  it  is  said,  that  a  coroner  may  inquire  of 
roval  fishes,  as  sturgeons,  whales.  S.  P.  C.  51;  Bracton,  120;  2  Hawk.  P.  C.  c.  9,  $ 
37'.    pSee  J  Rep.  Const.  Ct.  230.0 

||  By  7  G.  4,  c.  64,  §  4,  which  repeals  the  1  &  2  P.  &  M.  c.  13,  it  is  en- 
acted, that  every  coroner  upon  any  inquisition  taken  before  him,  where- 
by any  person  shall  be  indicted  for  manslaughter,  or  murder,  or  as 
accessory  to  murder  before  the  fact,  shall  put  in  writing  the  evidence 
given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be  material, 
and  shall  have  authority  to  bind  by  recognisance  all  such  persons  as 
shall  know  or  declare  anything  material  touching  the  said  manslaughter 
or  murder,  or  the  said  offence  of  being  accessary  to  murder,  to  appear  at 
the  next  court  of  oyer  and  terminer,  or  jail-delivery,  or  superior  criminal 
court  of  a  county  palatine  or  great  sessions,  at  which  the  trial  is  to  be, 
then  and  there  to  prosecute  or  give  evidence  against  the  party  charged ; 
and  every  such  coroner  shall  certify  and  subscribe  the  same  evidence, 
and  all  such  recognisances,  and  also  the  inquisition  before  him  taken, 
and  shall  deliver  the  same  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  court. 

And  by  §  5,  if  any  justice  or  coroner  shall  offend  in  any  thing  con- 
trary to  the  true  intent  and  meaning  of  these  provisions,  the  court  to 
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whose  officer  any  sucli  examination,  information,  evidence,  bailment, 
recognisance  or  inquisition  ought  to  have  been  delivered,  shall  on  ex- 
amination and  proof  of  the  offence,  in  a  summary  manner,  set  such  fine 
upon  every  such  justice  or  coroner,  as  the  court  shall  think  meet. 

By  §  6,  these  provisions  apply  to  justices  and  coroners,  not  only  of 
counties,  but  of  all  other  jurisdictions. || 

(D)  Of  Traversing  and  Quashing  such  Inquisitions. 

The  law  gives  such  high  credit  to  an  inquisition  of  death,  found  before 
a  coroner,  that  (a)  anciently  the  judges  would  not  receive  a  verdict  ac- 
quitting a  person  of  the  death  of  a  man  found  against  him  by  the  coro- 
ner's inquest,  unless  the  jury  finding  such  acquittal,  had  also  found  what 
other  person  did  the  fact,  or  by  what  other  means  the  party  came  to  his 
death ;  because  it  appeared  by  the  coroner's  view,  on  record,  that  a  per- 
son was  killed. 

(a)  13  Ed.  4,  c.  3,  pi.  7,  and  2  Hawk.  P.  C.  c.  9,  33,  that  this  opinion  is  now  ex- 
ploded. 

Also,  it  has  been  formerly  holden,  that  if  a  person  were  slain,  and 

upon  the  coroner's  inquest  super  visum  corporis,  it  were  found  that  J  S 

fled,  though  J  S  were  afterwards  acquitted  both  of  the  felony  and  flight, 

yet  he  forfeited  his  goods ;  for  the  coroner's  inquest  is  so  solemn  that  it 

is  not  traversable :  also,  when  the  goods  are  once  lawfully  vested  in  the 

king,  by  that  inquest  the  property  of  them  cannot  be  devested. 

13  II.  4,  13,  pi.  6;  5  Co.  109 ;  Dyer,  238 ;  H.  P.  C.  29 ;  2  Inst.  147  ;  3  Keb.  366, 
564 ;  2  Lev.  141.  But  by  2  Hawk.  P.  C.  c.  9,  \  54,  this  opinion  is  harsh  and  unrea- 
sonable, that  a  man  shall  be  liable  to  forfeit  all  his  goods,  which  may  perhaps  be  all 
that  he  is  worth,  by  an  inquest  taken  in  his  absence,  without  either  hearing  him,  or 
giving  him  an  opportunity  of  defending  himself. 

The  coroner's  record  of  an  abjuration,  or  of  the  confession  of  breaking 
prison,  or  of  the  confession  of  a  felony  by  an  approver,  estops  the  party, 
not  only  from  traversing  the  confession,  but  also  from  alleging  that  it 
was  taken  from  him  by  duress,  ke.  And  it  is  said,  that  if  the  party 
plead  that  he  is  not  the  same  person,  he  shall  be  concluded  by  the  coro- 
ner's recording  that  he  is  the  same  person ;  yet  in  these  cases,  it  seems, 
that  the  judge  may  in  discretion,  to  inform  his  conscience,  take  an  in- 
quiry from  the  people  living  next  the  place,  of  the  whole  circumstances 
of  the  matter. 

Vide  '1  Hawk.  P.  C.  c.  9,  \  52,  and  the  authorities  there  cited. 

If  it  be  found  by  a  coroner's  inquest,  that  a  murder  was  committed  in 
such  a  town,  and  that  the  murderer  escaped  untaken,  the  township  can- 
not traverse  such  escape,  because  it  makes  them  only  liable  to  an  amerce- 
ment, et  de  minimis  n<>,t  carat  lex. 

S.  P.  C.  34 ;  2  Hawk.  P.  C.  c.  9,  I  53. 

Also,  it  is  strongly  holden  in  some  books,  that  an  inquest  of  self-mur- 
der, found  before  a  coroner,  cannot  be  traversed :  but  the  contrary  opi- 
nion being  also  holden  by  books  of  as  great  authority,  and  seeming  also 
to  be  more  agreeable  to  the  general  tenor  of  the  law,  in  other  cases,  it 
seems  to  be  the  better  opinion,  that  such  inquest  being  moved  into  the 
King's  Bench  by  certiorari,  may  be  there  traversed  by  the  executor  or 
administrator  of  the  person  deceased ;  or,  in  case  the  coroner's  inquest 
find  him  to  have  been  a  lunatic,  by  the  king  or  the  lord  of  the  manor. 

Bro.  Coron.151;  2  Lev.  141,  152;  2  Keb.  859;  2  Jones,  198;  Vent.  278;  3  Keb. 
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(E)  Of  his  Tower,  as  to  Bills  of  Appeal,  &c. 

604,  800  :   Skin.  45,  pi.  10:  2   Hawk.  P.  V.  c.  9,  g  55.     [The  court  will  not 

roner  to  return  the  depositions  he  hath  taken  upon  an  inquisition  offelo 

■a  there  be  nothing  depending  before  them  to  make  it  necessary.     2  Str.  1073.] 

A  coroner's  inquest  was  quashed  for  omitting  to  state  the  place  where 
the  death  happened,  or  where  the  body  was  found,  and  for  omitting  the 
names  of  the  jurors  in  the  body,  and  because  they  had  subscribed  with 
initials  only  of  their  Christian  names. 
Res  \.  Evett,  6  Barn.  &  C.  247.|| 

-  [f  a  coroner  appear  to  have  been  corrupt  in  taking  an  inquest,  it 
us  that  a  melius  inquirend.  shall  go  to  special  commissioners,  who 
shall  proceed  not  on  view,  but  upon  testimony,  and  the  coroner  shall 
have  nothing  to  do  with  such  inquest;  but,(6)  where  his  inquest  is 
quashed  tor  want  of  form  only,  he  shall  take  a  new  one  in  like  manner 
as  if  he  had  taken  none  before. 

.  re.  Eliz.  .'ill:  3  K.I..  800,  856;  Mod.  82;  Salk.  100;  2  Keb.  859 ;  Vent.  181, 
352  :  3  M  id.  80,  LOO,  238,  emir.  2  Jones,  108.  (b)  2  Roll.  Abr.  32,  pi.  5;  21  E.  4, 
70  b;  Salk.  190. 

(E)  Of  his  Power,  as  to  Bills  of  Appeal,  Appeals  of  Approvers,  and  the  Abjuration 

of  a  Felon. 

By  the  common  law,  the  coroner  might,  without  the  concurrence  of 
any  other,  receive  an  appeal  of  felony  or  mayhem,  on  the  plaintiff's 
finding  sufficient  pledges  to  the  sheriff  for  the  prosecution ;  but  it  being 
provided  by  Westm.  1,  c.  10,  that  the  sheriff  shall  have  counter-rolls 
with  the  coroner,  it  seems  that  no  appeal,  since  that  statute,  is  well  com- 
menced before  the  coroner,  unless  the  sheriff  be  present  to  take  a  coun- 
ter-mil of  the  proceedings;  yet  the  coroner  seems  still  to  be  the  only 

judge. 
2  Hawk.  P.  C.  c.  9,  §  39. 

A  coroner  cannot  receive  a  bill  of  appeal  of  an  offence  done  out  of  the 

county,  because  there  can  be  no  trial  thereof  by  the  county ;  but  he  may 

receive  the  appeal  of  an  approver,  or  take  the  abjuration  of  one  who  con- 

-  a  felony  done  in  any  county;  because  after  such  confessions  there 

is  no  need  of  any  trial. 

II.  !'.  C.  171:  S.  P.  C.  52;  2  Hawk.  P.  C.  c.  9,  §40. 

A  coroner  may  certainly  award  process,  till  the  exigent  on  a  bill  of 
appeal  before  him,  and  such  process  shall  be  awarded  by  him  only,  and 
not  by  him  and  the  sheriff  jointly,  and  he  may  proceed  thereon  till  out- 
lawry :  but  since  Magna  Oharta,  by  which  it  is  enacted,  c.  17,  That  no 
sheriff,  constable,  coroner,  or  other  bailiff  of  the  king,  shall  hold  pleas  of 
the  crown,  he  cannot  proceed  to  the  trial  of  the  appellee. 

2  Hawk.  P.  C.  c.  9,  \  41,  and  several  authorities  there  cited. 

An  appeal  before  the  coroner  may  be  removed  into  the  King's  Bench 
or  Chancery,  by  <■<  ■rtiorari,  directed  to  the  coroners  and  sheriff,  but  not 
by  one  directed  to  the  sheriff  only. 

H.  P.  C.  171:  2  Lnst.  176. 

The  coroner  may  receive  the  appeal  of  an  approver  for  an  offence  in 

the  same  or  in  a  different  county  ;  and  if  the  appellee  be  in  the  same 

comity,  he  may  award  process  against  him  to  the  sheriff  till  it  come  to 

tigent :  but,  if  the  appellee  be  in  a  foreign  country,  the  coroner 

cannot  award  process  against  him,  but  must  leave  it  to  the  justices  of 

jail-delivery,  or  others  before  Avhom  the  appeal  is  afterwards  recorded. 

2  Hawk.  P.  C.  c.  9,  §  43. 
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(6)  Of  Fees  that  he  may  lawfully  take. 

A  coroner  may  take  the  confession  and  abjuration  of  a  felon,  and  also 
the  confession  of  any  felony  by  an  approver.  And  as  to  abjuration,  it 
is  to  be  observed,  that  at  the  common  law,  if  a  person  accused  of  any 
felony,  (except  sacrilege,)  whether  in  the  same  or  any  other  county,  for 
which  he  was  liable  to  judgment  of  death,  and  not  charged  with  treason, 
had  fled  to  any  church  or  churchyard,  and  within  forty  days  confessed 
himself  guilty  before  the  coroner,  and  declared  all  the  particular  circum- 
stances of  the  offence,  and  thereupon  taken  the  oath  in  that  case  pro- 
vided, (the  substance  whereof  was,  that  he  abjured  the  realm,  and  would 
depart  as  soon  as  possible  at  the  port  which  should  be  assigned  him,  and 
never  return  without  leave  from  the  king,  &c.,)  he  saved  his  life,  if  he 
observed  the  terms  of  the  oath,  by  going  with  all  convenient  speed  the 
nearest  way  to  the  port  assigned,  &c. ;  but  he  wTas  attainted  of  the  felony 
by  such  abjuration,  without  more,  and,  consequently,  forfeited  his  lands, 
goods,  &c.  And  now  by  21  Jac.  1,  c.  28,  it  is  enacted,  That  ho  sanctuary, 
or  privilege  of  sanctuary,  shall  be  admitted  or  allowed  in  any  case. 
2  Hawk.  P.  C.  c.  9,  §  44. 

(F)  Where  the  Act  of  one  Coroner  shall  he  as  effectual  as  if  done  by  them  all. 

(a)  Wherever  coroners  are  authorized  to  act  as  judges,  as  in  the  tak- 
ing of  an  inquisition  of  death,  or  receiving  an  appeal  of  felony,  &c,  the 
act  of  any  one  of  them  wTho  first  proceeds  in  the  matter,  is  of  the  same 
force  as  if  all  had  joined  in  it :  but  it  is  said,  that  after  such  proceeding 
by  one  of  them,  the  act  of  any  other  will  be  void :  also,  it  is  certain 
that(i)  where  coroners,  are  empowered  only  to  act  ministerially,  as  in 
the  execution  of  a  process  directed  to  them,  upon  the  default  or  incapacity 
of  the  sheriff,  all  their  acts  will  be  void  wherein  they  do  not  all  join. 

(a)  S.  P.  C.  53  a ;  14  II.  4,  34.  (b)  39  H.  6,  40  b  ;  Comb.  435,  and  qucere.  [One 
coroner  may  execute  the  writ,  as  in  case  of  an  exigent:  but  if  there  be  more  coroners 
than  one  for  the  county,  the  return  must  be  in  the  name  of  all.     2  II.  H.  P.  C.  50.] 

(G)  Of  Fees  that  he  may  lawfully  take. 

By  Westm.  1,  c.  10,  it  is  enacted,  "That  no  coroner  demand  or  take 
any  thing  of  any  man  to  do  his  office,  upon  pain  of  great  forfeiture  to 

the  king." 

Vide  2  Inst.  170,  that  this  statute  was  made  in  affirmance  of  the  common  law. 

But  it  is  enacted  by  3  H.  7,  c.  1,  "That  a  coroner  have  for  his  fee, 
upon  every  inquisition  taken  upon  the  view  of  a  body  slain,  13s.  4d.  of 
the  goods  and  chattels  of  the  slayer  or  murderer,  if  he  have  any  goods ; 
and  if  he  have  no  goods,  of  such  amercements  as  shall  fortune  any 
township  to  be  amerced  for  the  escape  of  the  murderer,"  &c. 

But  the  coroners  endeavouring  to  extend  this  statute  to  persons  slain 
by  misadventure,  it  was  enacted  by  1  H.  8,  c.  7,  "That  upon  a  request 
made  to  a  coroner  to  come  and  inquire  upon  the  view  of  any  person 
slain,  drowned,  or  otherwise  dead  by  misadventure,  the  said  coroner 
shall  diligently  do  his  office,  without  taking  any  thing  therefore;  upon 
pain  to  every  coroner  that  will  not  endeavour  himself  to  do  his  office, 
(as  afore  is  said,)  or  that  taketh  any  thing  for  doing  his  office  upon  every 
person  dead  by  misadventure,  for  every  time  forty  shillings." 

|  By  25  G.  2,  c.  29 :  "  for  every  inquisition  not  taken  upon  the  view 
of  a  body  dying  in  a  jail  or  prison,  which  shall  be  duly  taken  within 
that  part  of  Great  Britain  called  England  by  any  coroner  or  coroners  in 

Vol.  II.— 55  2  0 


434  CORONERS. 

(G)  Of  Fees  that  he  may  lawfully  take. 

any  township  or  place  contributory  to  the  rates  directed  by  the  act  of 
L2  I..  2,  for  the  more  easy  assessing,  collecting,  and  levying  of  county 
rates,  the  sum  of  twenty  shillings,  and  for  every  mile  which  he  or  they 
shall  be  compelled  to  travel  from  the  usual  place  of  his  or  their  abode  to 
take  such  inquisitions,  the  further  sum  of  nine  pence:  over  and  above  the 
said  sum  of  twenty  shillings  shall  be  paid  to  him  or  them  out  of  any 
moneys  arising  from  the  rates  before  mentioned  by  order  of  the  justices 
of  the  peace  in  their  general  or  quarter  sessions  assembled  for  the 
county,  riding,  division,  or  liberty,  where  such  inquisition  shall  have 
been  taken,  or  the  major  part  of  them,  which  order  the  said  justices 
of  the  peace  so  assembled,  or  the  major  part  of  them,  are  hereby 
authorized  and  directed  to  make;  for  which  order  no  fee  or  reward  shall 
be  paid  to  the  clerk  of  the  peace  or  any  other  officer." 

§  2.  •■  For  every  inquisition  which  shall  be  duly  taken  upon  the  view 
of  a  body  dying  in  any  jail  or  prison  within  that  part  of  Great  Britain 
called  England  by  any  coroner  or  coroners  of  a  county,  so  much  money 
Ling  the  .-urn  of  twenty  shillings  shall  be  paid  to  him  or  them 
as  the  justices  of  the  peace  in  their  general  or  quarter  sessions  assembled 
for  the  county,  riding,  or  division,  wherein  such  jail  or  pxuson  is  situate, 
or  the  major  part  of  them,  shall  think  fit  to  allow  as  a  recompense  for 
his  or  their  labour,  pains,  and  charges  in  taking  such  inquisition,  to  be 
paid  in  like  manner  by  order  of  the  said  justices,  or  the  major  part  of 
them,  out  of  any  moneys  arising  from  the  said  rates  ;  which  order  the 
said  justices  of  the  peace  so  assembled,  or  the  major  part  of  them,  are 
hereby  authorized  and  directed  to  make;  for  which  order  no  fee  or 
reward  shall  be  paid  to  the  clerk  of  the  peace,  or  any  other  officer." 

§  3.  "Provided,  that  over  and  above  the  recompense  hereby  limited 
and  appointed  for  inquisitions  taken  as  aforesaid,  the  coroner  or  coroners, 
who  shall  take  an  inquisition  upon  the  view  of  a  body  slain  or  murdered, 
shall  also  have  the  fee  of  thirteen  shillings  and  four  pence  payable  by 
virtue  of  the  act  made  in  the  third  year  of  King  Henry  the  Seventh  out 
of  the  goods  and  chattels  of  the  slayer  or  murderer,  or  out  of  the  amer- 
ciaments imposed  upon  the  township,  if  the  slayer  or  murderer  escape : 
any  thing,  fitc,  notwithstanding." 

§  4.  "No  coroner  to  whorn  any  benefit  is  given  by  this  act  shall,  by 
colour  of  his  office,  or  upon  any  pretext  whatsoever,  take  for  his  office 
doing  in  case  of  the  death  of  any  person  any  fee  or  reward,  other  than 
the  said  fee  of  thirteen  shillings  and  four  pence  limited  as  is  aforesaid  by 
the  said  act  3  H.  7,  and  other  than  the  recompense  hereby  limited  and 
appointed,  upon  pain  of  being  deemed  guilty  of  extortion." 

§  5.  Excepts  from  this  act  the  coroner  of  the  king's  household,  of  the 
verge  of  the  kings  palaces,  of  the  admiralty,  of  the  county  palatine  of 
Durham,  of  the  city  of  London,  and  borough  of  Southwark,  or  of  any 
franchises  belonging  to  the  city;  and  the  coroner  of  any  city,  borough, 
town,  liberty,  or  franchise  not  contributory  to  the  rates  directed  by 
12  Geo.  -,  or  within  which  such  rates  have  not  been  usually  collected, 
and  allow-  them  to  take  such  fees  as  they  were  before  entitled  to. 

The  court  refused  a  mandamus  to  the  sessions,  to  allow  the  coroner's 
costs  of  an  inquisition,  the  justices  having  been  of  opinion,  that  there 
was  no  ground  in  the  manner  of  death  for  the  inquisition,  and  the  court 
seeing  no  reason  for  a  different  judgment. 

Kes  v.  Justices  of  Kent,  11  East,  R.  229. 
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(H)  Of  discharging  him,  &c. 

The  coroners  of  franchises  not  contributing  to  the  county  rate,  are 
not  entitled  to  the  fees  under  the  25  G.  2,  c.  29,  or  to  any  fees  from  the 
county. 

Rex  v.  Justices  of  Yorkshire,  7  Term  R.  52. 

A  coroner  under  the  25  G.  2,  c.  29,  §  1,  is  not  entitled  to  compensation 
for  the  miles  travelled  in  returning  from  the  inquisition. 
•Rex  v.  Justices  of  Oxon,  2  Barn.  &  A.  203. 

And  if  he  holds  two  or  more  inquisitions  at  the  same  place,  on  the 
same  day,  he  is  only  entitled  to  one  sum  of  9d.  per  mile  for  travelling 
expenses. 

Rex  v.  Justices  of  Warwick,  5  Barn.  &  C.  430.  || 

(H)  Of  discharging  him,  and  for  what  Misdemeanors  punished. 

If  any  coroner  be  so  far  engaged  in  any  other  public  business  in  the 
county,  that  he  cannot  have  leisure  enough  to  attend  the  office  of  a 
coroner ;  (a)  or,  if  he  be  chosen  verderor  of  a  forest ;  or,  if  he  have  not 
sufficient  lands  in  the  same  county  whereon  to  live  according  to  his  state 
and  degree ;  or,  if  he  be  disabled,  either  by  old  age  or  any  inveterate 
disease,  as  the  palsy,  or  the  like,  to  execute  his  office  as  he  ought ;  and, 
as  some  say,  if  he  follow  any  common  trade;  he (b)  may  be  discharged 
by  the  writ  de  coronatore  exonerando,  which  being  directed  to  the 
sheriff,  after  a  recital  of  the  particular  cause  of  the  discharge  of  such 
coroner,  commands  him  to  cause  another  to  be  chosen  in  his  room. 

F.  N.  B.  103 ;  S.  P.  C.  48  ;  8  Co.  41 ;  2  Inst.  32.  j3  (a)  In  Maine  the  offices  of  coroner 
and  justice  of  the  peace  are  incompatible.  3  Greenl.  484,  App.  No.  3.gf  (b)  Vide 
Godb.  105.  That  by  choosing  another,  the  power  and  authority  of  the  first  ipso  facto, 
ceases.  [  As  it  is  an  office  of  freehold,  the  Court  of  Chancery  will  not  suffer  this  writ 
to  issue,  hut  on  affidavit  that  the  defendant  hath  been  served  with  notice  of  the  peti- 
tion for  it.    3  Atk.  184.] 

But,  if  any  writ  of  this  kind  be  grounded  on  an  untrue  suggestion,  the 
coroner  may  procure  a  commission  from  the  Chancery  to  inquire  of  the 
truth  of  it,  and  to  return  the  inquiry  before  the  king  into  Chancery  ;  and 
if  upon  such  com  mission  the  suggestion  be  disproved,  the  king  may 
make  a  supersedeas  to  the  sheriff,  that  he  do  not  remove  such  coroner, 
or  if  he  have  removed  him,  that  he  suffer  him  to  execute  the  office  as 
he  did  before. 

Register,  117  b,  178  a;  F.  N.  B.  164;  S.  P.  C.  49. 

If  a  coroner  be  remiss  in  coming  to  do  his  office  when  he  is  sent  for, 
&c,  he  shall  be(V)  amerced  by  virtue  of  the  above-mentioned  statute  de 
coronatoribtix. 

S.  P.  C.  51 ;  Salk.  377,  pi.  21 ;  II.  P.  C.  170.  (c)  That  if  he  returns  a  wrong  pre- 
sentment, an  information  will  he  granted  against  him.  Comb.  386.  [If  he  imposes 
an  improper  inquisition  upon  the  jury,  he  will  be  committed.    1  Str.  69.] 

Also  by  the  3  II.  7,  c.  1,  "If  any  coroner  be  remiss,  and  make  not  in- 
quisitions upon  the  view  of  the  body  dead,  and  certify  not  as  by  the  act 
is  directed,  he  shall  forfeit  for  every  default  one  hundred  shillings." 

And  by  the  1  II.  8,  c.  7,  it  is  enacted,  "  That  if  any  coroner  shall  not 
endeavour  himself  to  do  his  office  or  taketh  any  thing  for  doing  his 
office  upon  any  person  dead  by  misadventure,  he  shall  forfeit  forty 
shillings." 
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'  By  25  <■•  -'.  e.  29,  §  6,  "If  any  coroner,  who  is  not  appointed  by  vir- 
tue of  an  annual  election,  or  whose  office  of  coroner  is  not  annexed  to 
any  other  office,  shall  be  lawfully  convicted  of  extortion  or  wilful  neglect 
of  his  duty,  or  misdemeanor  in  his  office,  it  shall  be  lawful  for  the 
court  before  whom  he  is  convicted,  to  adjudge  that  he  shall  be  amoved 
from  his  office:  and  thereupon  if  such  coroner  shall  have  been  elected 
by  the  freeholders  of  any  county,  a  writ  shall  issue  for  the  amoving  of 
him  from  his  office,  and  electing  another  coroner  in  his  stead,  in  such 
manner  as  writs  for  the  amoval  or  discharge  of  coroners,  and  for  electing 
coroners  m  their  stead,  are  in  any  cases  already  directed  by  law.  And 
if  the  coroner  so  convicted  shall  have  been  appointed  by  the  lord  or  lords 
of  any  liberty  or  franchise,  or  in  any  other  manner  than  by  the  election 
of  the  freeholders  of  any  county,  the  lord  or  lords  of  such  liberty  or 
franchise,  or  the  person  or  persons  entitled  to  the  nomination  or 
appointment  of  any  such  coroner,  shall,  upon  notice  of  such  judgment 
of  amoval,  nominate  and  appoint  another  person  to  be  coroner  in  his 
stead.-' 

No  action  lies  against  a  judge  of  a  court  of  record,  for  an  act  done  in 
his  judicial  capacity,  and  therefore  trespass  cannot  be. maintained  against 
a  coroner,  for  turning  a  person  out  of  a  room  where  he  is  about  to  take 
an  inquisition. 

Garnett  v.  Ferrand,  6  Barn.  &  C.  611.  ||. 
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(A)  Of  the  Nature  and  different  Kinds  of  Corporations. 

Corporations  are  of  several  natures,  all  of  them  instituted  for  the 
better  government  of  a  people  combined  together,  and  living  under  a 
regular  system  of  laws. 

j8  For  a  definition  of  the  term  Corporation  see  Brown's  Civ.  Law,  99 ;  Civil  Code  of 
Lo.  art.  418  ;  2  Kent,  Com.  215  :  An;.  &  Am.  on  Corp.  1 ;  Kyd.  on  Corp.  13  ;  Dart- 
mouth College  v.  Woodward,  4  Wheat  636  ;  Bouv.  L.  D.  h.  t.£/ 

Of  corporations,  some  are  sole, (a)  and  some  are  aggregate  ;  a  sole  cor- 
poration consists  of  one  person  only,  as  the  king:  (b)  so,  a  clergyman  by 
being  made  a  bishop, (c)  prebendary,  parson, (d)  or  vicar,  is  said  to  be  a 
sole  corporation. 

10  Co.  29  b;  31  b;  1  Roll.  Abr.  512.  (a)  [The  use  of  the  institution  of  a  sole  cor- 
poration is  pointed  out  by  Sir  W.  Blackstone,  in  1  Conim.  469,  470.  But  his  successor 
in  the  Vinerian  chair  thinks,  "  that  it  might  have  been  better  to  have  given  sole  cor- 
porations some  other  name.  For,  except  the  incapacity  of  purchasing  in  mortmain, 
very  few  points  of  corporation  law  are  applicable  to  them.  The  power  of  making  valid 
bv-laws,  the  right  of  electing  new,  and  of  removing  old  members,  and  the  necessity  of 
a'common  seal,  as  well  as  other  matters,  have  little  or  no  relation,  except  to  corpora- 
tions aggregate."  1  Wooddes.  Syst  471,  2.]  (6)  Who  is  a  corporation  sole  by  the  com- 
mon law,  and  has  thereby  several  privileges  and  prerogatives  distinct  from  a  common 
person,  for  which  vide  tit.  Prerogative,  (c)  These  are  founded  by  the  king,  and  are 
under  ecclesiastical  government :  yet  the  common  law  takes  notice  of  them,  though 
not  originally,  (d)  If  he  holds  his'  possessions  singly,  he  is  a  corporation  sole  ;  but 
if  with  others  lie  makes  a  chapter,  he  is  thereby  member  of  a  corporation  aggregate; 
so,  the  same  person  by  being  incumbent  of  the  same  preferment  may  be  both  a  cor- 
poration sole,  and  a  member  of  a  corporation  aggregate.  Comp.  Incumb.  .'J72.  0  In 
those  states  where  the  religious  establishment  of  the  Church  of  England  was  adopted, 
when  they  were  colonies,  together  with  the  common  law  on  that  subject,  the  minister 
•of  the  parish  was  seised  of  the  freehold,  as  persona  eedesice,  in  the  same  manner  as  in 
England  :  the  right  of  his  successor  being  thus  established  was  not  divested  by  the 
change  in  the  government.    The  Town  of  Pawlet  v.  D.  Clark  et  ah,  9  Cranch,  292,  334.£; 

A  corporation  aggregate  is  an(e)  artificial  body  of  men,  composed  of 
divers  constituent  members  ad  instar  corporis  humani,  the  ligaments  of 
which  body  politic  or  artificial  body  are  the  franchises  and  liberties 
thereof,  which  bind  and  unite  all  its  members  together ;  and  in  which 
the  whole  frame  and  essence  of  the  corporation  consist. 

4  Mod.  54 ;  Carth.  217  ;  Show.  280.  (e)  And  is  said  to  be  invisible  and  immortal, 
and  can  only  be  created  by  act  of  parliament,  or  the  king's  charter ;  for  though  some 
corporations  are  said  to  be  by  prescription,  yet  such  prescription  always  supposes  an 
original  grant  from  the  crown,  which  being  lost,  or  worn  out  by  time,  yet  having  run 
out  into  a  prescription,  still  continues  to  unite  them.  45  E.  3,  %  3;  Co.  Lit.  130  \2 
Bulst.  2:;-'..  Vide  in  the  argument  of  quo  xcarranto  against  the  city  of  London,  115  ; 
Kelw.  138.  0  Corporations  are  public  or  private.  4  Wheat.  667  ;  1  Cowen,  670,  684. 
There  is  a  distinction  between  proper  aggregate  corporations  and  the  inhabitants  of 
any  district  who  are  by  statute  invested  with  particular  powers  without  their  consent, 
such  as  counties,  towns,  parishes  and  the  like,  these  are  called  quasi  corporations. 
Adams  v.  Wisrasset  Bank,  1  Greenl.  363  ;  School  District,  &c.  v.  Wood,  13  Mass.  198; 
M.nserv.  Leicester,  9  Mass.  250;  Rouse  v.  Moor,  18  Johns.  407;  Governor  v.  Gridley, 
Walk.  328;  Dartmouth  College  v.  Woodward,  4  Wheat.  518.tf 

Also,  corporations  are  said  to  be  ecclesiastical  or  lay ;  of  ecclesiastical 
corporations  some  were  called  (g)  regular,  as  abbots,  priors,  &c,  others 
secular,  as  bishops,  deans,  &c. 

Co.  Lit.  250  a;  3  Inst.  202.  (g)  Those  lived  under  certain  rules,  and  had  vowed 
true  obedience,  wilful  poverty,  and  perpetual  chastity ;  but  are  now  dissolved.  Co. 
Lit.  93. 

Of  lay  corporations  some  are  said  to  be  for  general  government ;  as 
those  of  mayor  and  commonalty,  &c. ;  some  for  a  particular  purpose,  as 
for  the  advancement  of(/i)  learning/^')  charity,  or  some(&)  particular 
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(B)  By  whom  and  in  what  Manner  created. 

trade  or  branch  of  business:  these  receive  their  sanction  from  the  crown, 
and  must  he  hy  the  kind's  license;  though  a  private  person  maybe 
founder,  and  may  give  them  laws  to  which  they  must  square  themselves 
in  their  future  conduct. 

(It  i  \\  bich  by  the  civil  law  are  called  colleges  or  universities,  yet  are  considered  as 
lay  corporations.  <  larth.  92.  [  The  corporations  of  the  universities  of  this  country  are 
lay  corporations.  3  Burr.  PUT;  1  Bl.  Rep.  547.]  (i)  Such  are  hospitals,  (k)  As 
Trinity-house  for  regulating  navigation,  South-Sea  Company,  &c.    Vide  tit.  Mandamus. 

(B)  By  whom  and  in  what  .Manner  created. 

The  king,  by  virtue  of  his  prerogative,  is  the (a)  only  person  that  can 
erect  either  an (5)  ecclesiastical  or(c)  lay  corporation. 

[1  Bl.  Com.  472,  173.]  (a)  The  pope  could  not  have  founded  or  incorporated  a  col- 
lege,  &C,  here,  but  it  ought  to  have  been  done  by  the  king  himself.  4  Co.  107  b. 
(6)5  Co.  26  a;  Cawdry's  ease,  (c)  19  E.  3,  4;  49  Ass.  9;  Bro.  Prescription,  12;  10 
Co.  33  b.  |3  In  the  Onited  States,  corporations  are  generally  created  by  an  act  of  the 
legislature,  and  no  particular  form  of  words  is  requisite  for  that  purpose.  2  Johns. 
Ch.  R.  324.  The  statute  of  Maine  of  1830,  constituting  T.  P.  S.  "and  his  associates,"' 
a  corporation  by  the  name  of  the  Bath  Ferry  Company,  confers  the  powers  on  him 
alone  to  exercise  the  corporate  functions.     Day  v.  Stetson,  8  Greenl.  365. gj 

Yet  the  king  may  give  power  to  a  common  person  to  name  the  cor- 
poration, and  the  persons  it  is  to  consist  of;  but  when  he  hath  so  done, 
this  corporation  does  not  take  its  essence  from  the  common  person,  but 
from  the  king. 

10  Co.  33  b. 

Also,  by  the  30  Eliz.  c.  5,  every  person  seised  of  an  estate  in  fee-sim- 
ple, may  by  deed  enrolled  in  the  high  Court  of  Chancery  erect  an  hospital 
or  house  of  correction,  which  shall  be  incorporated,  and  have  perpetual 
succession,  and  shall  be  visited  by  such  persons  as  shall  be  nominated 
by  the(d)  founders  thereof,  &c. 

Vide  2  Inst.  7  "JO.  this  statute  expounded,  (d)  By  the  common  law,  he  that  gives 
the  first  possession  to  the  corporation,  is  the  founder.  38  Ass.  22;  50  Ass.  6;  Bro. 
Corody,  12;  1  Co.  33  b. — But,  if  the  king  and  a  common  person  give  possessions  to 
a  corporation  at  one  and  the  same  time,  the  king  only  shall  be  the  founder  by  his 
prerogative.     5  Ass.  6. 

In  the  creating  of  a  corporation  the  law  does  not  seem  to  require  any 
set  form  of  words  to  be  made  use  of,  as  incorporo,  fundo,  erigo,  &c,  but 
any  words  (c)  equivalent  will  be  sufficient. 

10  Co.  30  :  Style,  198.  (e)  As  constituimus  the  men  of  such  a  town  a  corporation, 
viz.  mayor,  &c.  2  Roll.  Abr.  197  ;  p  2  Johns.  Ch.  R.  324.£/ 

The  king  may  grant  to  the  commonalty  of  D  that  they  shall  be  incor- 
porate by  the  name  of  mayor,  &c,  and  that  they  may  choose  a  mayor, 
&c.,  and  this  is  a  good  corporation,  though  the  election  of  a  mayor  is 
in{g)  futuro ;  lor  there  is  a  diversity  between  a  power,  liberty,  fran- 
■.  or  other  thing  newly  created,  which  may  take  effect  in  futuroy 
and  an  estate  or  interest  wdiich  none  can  take  without  a  present  ca- 
pacity. 

[g)  By  a  special  act  of  parliament  it  was  enacted,  that  there  may  be  built  one 
meet-house,  &c,  that  the  same  may  be  called,  &e,  and  the  lord,  &e,  may  be 
governor-.  &c,  and  the  said  governors,  &c,  shall  forever  hereafter  be  incorporated, 
&c,  it  was  resolved,  that  no  hospital  was  incorporated  by  this  act,  because  all  the 
words  are  de  futuro.     10  Co.  24,  25. 

A  patent  procured  by  some  few  persons  only  shall  not(^)  bind  the 
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(B)  By  whom  and  in  what  Manner  created. 

rest ;  nor  (J)  can  the  inhabitants  of  a  town  be  incorporated  without  the 
assent  of  the  major  part  of  them. 
{h)  Roll.  Rep.  226.     (i)  2  Brownl.  100 

As  it  is  the  king's  charter  that  creates  corporations,  so  such  charter  (a) 
may  mould  and  frame  them  as  it  shall  think  fit. 

3  M<  id.  13.  j3  A  bank-charter  is  a  contract  between  the  state  and  the  holders  of  the 
stock,  which  cannot  be  constitutionally  impaired  by  the  passage  of  a  future  law.  Log- 
wood  v.  Huntsville  Bank,  Minor,  23  ;  State  v.  Tombecbee  Bank,  2  Stew.  30.tf  (a)  Of 
ancient  time,  the  inhabitants  of  a  town  were  incorporated  when  the  king  granted  to 
them  to  have  guildham  mercatoriam.     Reg.  219  ;  10  Co.  30. 

If  the  king  grants  lands  to  the  men  or  inhabitants  of  D,  hseredibus  et 
successoribus  suis,  rendering  (b)  rent;(c)  for  any  thing  touching  (d)  these 
lands  (e)  this  is  a  corporation,  but  not  to  other  purposes. 

21  E.  4,  56  :  7  E.  4,  3  ;  2  H.  7,  13.  (6)  If  the  king  grants  hominibus  de  Islington  to 
be  discharged  of  toll,  this  is  a  good  corporation  to  this  intent,  but  not  to  purchase.  21 
E.  4.  59.  Where  the  king,  in  giving  lands  to  the  inhabitants  of  a  town,  on  a  suppo- 
sition that  they  were  incorporated,  shall  be  said  to  be  deceived  in  his  grant,  and  the 
grant  void.  1  Roll.  Abr.  513  ;  Co.  Lit.  3  a  ;  Lane,  21.  By  the  forest  law,  a  grant  of 
a  privilege  within  a  forest,  to  all  the  inhabitants,  being  freeholders  within  this  forest 
is  good.  4  Inst.  297.  (c)  By  this  they  have  capacity  to  take,  but  not  to  grant  the 
lands  to  another.  Cro.  Eliz. ■  ','>.  (d)  Where  a  charter  made  to  aliens  may  incorporate 
them  quoad  the  king,  and  not  quoad  others.  Roll.  Rep.  148, 296.  (e)  But  if  the  king 
releases  the  rent,  the  corporation  is  ipso  facto  dissolved.     Dyer,  100,  pi.  70. 

One  corporation  may  be  made  out  of  another ;  but  it  must  be  by  the 
king's  charter ;  therefore  where  the  mayor  and  commonalty  of  London 
prescribed  to  make  another  corporation  in  the  city,  though  their  customs 
arc  confirmed,  yet  it  was  holden  not  to  be  good,  without  the  king's 
charter. 

10  Co.  31  :  -19  E.  3,  4;  49  A-.  8  ;  Moor,  584;  Sid.  291 ;  2  Keb.  52,  63,  88.  |3See 
as  to  alterations  made  in  charters  and  acts  of  incorporation.  6  S.  &  R.  498  ;  7  S.  &  R. 
517  ;  2  Conn.  579  ;  4  II.  &  Munf.  515  ;  13  Wend.  325  ;  1  N.  H.  Rep.  44.tf  ||  In  the 
case  of  Caddon  v.  Eastwick,  1  Salk.  192,  it  is  said,  that  a  corporation  may  make  a  fra- 
ternity ;  but  this  point  is  not  noticed  in  the  other  reports  of  that  case,  *(G  Moil.  123  ; 
Holt's  Rep.  433,)  and  Lord  Kenyon  in  the  case  of  The  King  v.  The  Cooper's  Com- 
pany, Newcastle,  7  T.  Rep.  548,  says,  he  cannot  conceive  that  they  have  such  a  power  ; 
that  it  can  only  l>e  effected  by  the  legislature  or  by  the  crown.  But  see  the  case  of 
Fazakerley  v.  Wiltshire,  1  Str.  402. 

||  If  the  crown,  after  the  foundation  of  a  college,  grants  an  advowson 
or  land  to  the  senior  fellow,  such  grant  will  operate  to  make  him  a  sole 
corporation. 

1  Yes.  473. 

A  charter  granted  by  the  crown  cannot  be  partially  accepted,  whe- 
ther it  be  a  charter  of  creation,  or  granted  to  a  pre-existing  corporation. 

Rex  v.  Westwood,  4  Barn.  &  C.  781.  /3To  be  valid,  the  charter  of  a  private  corpo- 
ration must  lie  accepted,  and  so  must  an  extension  of  the  charter  beyond  its  original 
term.  Lincoln  and  Kennebec  bank  v.  Richardson,  1  Greenl.  81.  See  2  Mass.  227; 
7  Mass.  is  ; :  0  S.  &  R.  498 ;  7  S.  &  R.  460 ;  the  acceptance  need  not  be  formal. 
Russell  v.  M'Lellan,  14  Pick.  63 ;  it  may  be  presumed  from  lapse  of  time,  and  from 
the  continued  exercise  of  corporate  acts.     12  Wheat.  71;  2  Fairf.  227. £f 

A  charter  may  be  accepted  by  a  written  declaration  of  assent  signed 
by  the  corporators,  or  by  their  acting  under  it  (in  the  election  of  an 
officer.)  Quaere.  Whether  it  is  necessary  that  a  charter  should  be  ac- 
cepted by  a  majority  of  burgesses? 

Rex  v.  Hughes,  7  Barn.  &  C.  708. 

Where  a  charter  incorporated  the  men  free  burgesses  of  C,  and  de- 
clared that  forever  after  there  should  be  within  the  borough,  to  be  chosen 
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out  of  the  free  burgesses,  eighteen  common  councilmen,  and  then  nomi- 
nated eighteen  persons  to  be  first  common  councilmen;  it  was  held,  that 
the  charter  virtually  made  them  free  burgesses  also. 

The  King  v.  Downes,  5  Bam.  &  C.  182. 

By  charter,  the  king  incorporated  the  tobacco  pipe  makers  in  London, 
Westminster,  England,  and  Wales,  and  provided  for  transaction  of  cor- 
porate business  at  meetings  in  a  hall  in  London,  or  within  three  miles 
thereof,  ami  authorized  the  master,  wardens,  &c,  to  make  by-laws  for 
the  government  id'  the  society,  and  every  member  thereof,  and  every 
person  using  the  art  or  mystery  of  making  tobacco  pipes,  in  London  and 
Westminster,  and  any  other  places  in  England  or  Wales,  it  was  held, 
that  though  the  charter  was  inadequate  to  bind  all  the  tobacco  pipe 
makers  in  the  kingdom,  it  was  competent  to  bind  such  of  them  as  became 
members  of  the  company;  and  also  that  the  charter,  by  fixing  the  meet- 
ings to  London  and  Westminster,  sufficiently  established  local  limits. 

Master,  Wardens,  &c,  of  Tobacco  Pipe  Makers'  Co.  v.  Woodroffe,  7  Barn.  &  C.  838. 

A  corporation  may  be  created  by  implication,  without  express  words 
of  creation.  By  an  act  for  making  the  river  Tone  navigable,  thirty 
persons  and  their  successors  were  to  be  conservators  of  the  river,  with 
power  to  cleanse,  &c,  and  keep  it  navigable,  and  also  to  make  a  new 
channel,  making  recompense  to  land-owners.  And  if  the  owners  and 
conservators  could  not  agree,  or  if  the  title  were  in  an  infant,  &c,  then 
the  sheriff  was  to  summon  a  jury,  whose  determination  was  to  bind  all 
parties,  and  to  vest  an  estate  in  fee-maple  in  the  conservators  and 
their  successors.  The  conservators  wrere  also  enabled,  by  name  of  "The 
Conservators  of  the  River  Tone,"  to  take  gifts  or  grants  of  money  or 
lands ;  and  it  w7as  made  lawful  for  any  person  to  convey  an  estate  to  the 
conservators  and  their  successors  without  license  to  alien  in  mortmain. 
And  the  conservators  were  authorized  to  make  contracts  in  writing 
under  their  hands  and  seals,  and  to  sue  and  be  sued  by  the  name  of 
"  The  Conservators  of  the  River  Tone."  It  was  held  that,  as  it  mani- 
festly appeared  that  the  conservators  were  to  take  lands  by  succession, 
and  not  by  inheritance,  they  were  a  corporation  by  implication,  though 
not  created  so  by  express  words. 

Conservators  of  the  River  Tone  v.  Ash,  10  Barn.  &  C.  349.  ||  j3No  particular  form 
of  words  is  requisite  to  the  creation  of  a  corporation.     2  Johns.  Ch.  It.  325. £/ 

(C)  Of  the  Names  of  Corporations :  And  herein, 

1.  Of  the  Name  in  its  Creation. 

The  names  of  corporations  are  given  of  necessity ;  for  the  name  is,  as 
it  were,  the  very  being  of  the  constitution ;  for  though  it  is  the  will  of 
the  king  that  erects  them,  yet  the  name  is  the  knot  of  their  combination, 
without  which  they  could  not  perform  their  corporate  acts;  for  it  is  no- 
body to  plead  and  be  impleaded,  to  take  and  give,  until  it  hath  (a)  gotten 
a  name." 

6  E.  4,  201 ;  Leon.  307  ;  Dver,  11  Co.  21 ;  Perk.  8  ;  27  H.  6,  3  ;  Hob.  32 ;  Lit.  201 ; 
11  Co.  20;  Owen,  35  ;  Dais,  78.  (a)  2  Bendl.  2;  10  Co.  28;  2  Inst.  666,  that  the 
name  of  a  corporation  is  as  the  name  of  baptism.  j3A  variance  or  mistake  in  the 
name  of  a  corporation  is  not  fatal  to  its  contracts,  if  there  be  a  sufficient  description 
by  which  it  may  be  known.  Medway  Cotton  Manufactory  v,  Adams,  10  Mass.  360. 
See  Webster  v.  Ella,  5  N.  H.  Hep.  540.tf 

The  names  of  corporations  are  usually  taken,  first,  from  the  persons 
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of  which  they  consist ;  secondly,  from  the  use  and  design  of  their  being, 
thirdly,  from  the  names  of  the  patrons  that  first  procured  their  institu- 
tion ;  fourthly,  from  the  place  where  they  reside ;  fifthly,  from  the  names 
of  saints. 

But,  though  a  corporation  must  have  a  name,  yet  that  must  he  under- 
stood to  be  either  expressed  in  the  patent,  or  implied  in  the  nature  of  the 
thing ;  as,  if  the  king  should  incorporate  the  inhabitants  of  Dale  with 
power  to  choose  a  mayor  annually ;  though  no  name  be  given,  yet  it  is 
a  good  corporation,  by  the  name  of  mayor  and  commonalty.  So,  the 
city  of  Norwich  is  incorporated  to  be  a  mayor  and  sheriffs,  by  the 
charter  of  Henry  the  Fourth,  and  are  called  mayor,  sheriff,  and  com- 
monalty. 

Salk.  191,  pi.  3  ;  Per  Holt,  Ch.  Just. 

Also,  the  king  may  incorporate  a  town  by  one  name,  and  after  by 

another  name,  and  then  they  shall  use  their  name  according  to  their 

second  corporation  ;  and  (a)  yet  they  shall  continue  their  (b)  possessions 

they  had  before  by  the  other  name. 

21  E.  4,  59  ;  Fitz.  Grant,  30,  S.  C.  [See  ace.  Knight  v.  Mayor,  4c.,  of  Wells,  1  Ld. 
Raym.  80 ;  1  Lutw.  508,  S.  C.  But  with  respect  to  the  extinction  of  the  old  name  by 
a  new  charter.  Holt,  C.  J.,  took  this  distinction  ;  where  the  new  charter  alters  the 
constitution  of  the  corporation,  and  new-models  it,  there  they  shall  tose  their  old 
name;  but  if  the  constitution  as  to  all  its  integral  parts  remains  the  same,  though 
the  new  charter  give  them  a  new  name,  the  old  one  remains.  As,  if  a  mayor  be  added, 
or  a  mayor  and  masters  be  made  mayor  and  aldermen,  or  an  abbot  and  convent  a  dean 
and  chapter;  there  they  lose  their  old  name,  because  new  integral  parts  of  the  cor- 
poration are  added.  But,  if  the  bailiffs  and  burgesses  villce  de  Gippo,  accept  a  charter 
constituting  them  bailiffs  and  burgesses  ri/hc  <1  ipirici,  and  giving  them  farther  pri- 
vileges, this  is  a  new  name  only,  for  the  old  corporation  remains  in  its  integral  parts. 
Regina  v.  Bailiffs,  &c,  of  Ipswich,  2  Ld.  Raym.  1239;  2  Salk.  433,  S.  C.J  {A  cor- 
poration by  prescription  may  lie  known  by  different  names  at  several  periods  :  and  a 
grant  to  it  will  be  evidence  against  the  grantor  and  those  claiming  under  him,  thai  it 
was  then  known  by  the  name  given  to  it  in  the  grant.  8  East,  4s7.  .Mayor  of  Carlisle 
v.  Blamire.}  (a)  So,  a  debt  to  the  corporation  remains,  though  their  name  is  changed 
by  a  new  charter.    3  Lev.  238.    I  b)  Ami  all  other  franchises  and  privileges.  4  Co.  87  b. 

So,  a  corporation  may  be  incorporated  by  one  name,  and  power  given 
them  to  sue  and  purchase  lands  by  another  name. 

Jones,  2G1,  College  of  Physicians  and  Butler ;  Lit.  Rep.  168,  212,  350 ;  Cro.  Car. 
25G,  S.  C. 

The  college  of  physicians  were  incorporated  by  the  name  of  the  presi- 
dent, college  or  commonalty  of  the  faculty  of  physic ;  and  afterwards  in 
the  patent  it  was  granted  that  the  president  of  the  college  should  sue  and 
be  sued  in  behalf  of  the  college.  The  college  brought  an  action  against 
Dr.  Salmon,  upon  the  statute  for  practising  without  license  under  the 
seal  of  the  college,  and  declared  by  the  name  of  the  president  and  col- 
lege, or  commonalty  ;  and  the  court  allowed  to  sue  by  either ;  and  so 
were  the  precedents ;  for  though  it  was  a  rare  instance  that  the  corpora- 
tion should  be  incorporated  by  one  name,  and  have  leave  to  sue  by 
another  name ;  yet  when  it  is  so,  it  is  proper. 

5  Mod.  327 ;  College  of  Physicians  v.  Dr.  Salmon,  2  Salk.  451,  S.  C,  pi.  2 ;  Ld. 
Raym.  630,  S.  C. 

2.  How  far  the  Name  may  be  varied  from,,  in  Grants  by  or  to  a  Corporation. 

Although  the  names  of  corporations  are  not  merely  arbitrary  sounds, 
yet  if  there  be  enough  said  to  show  that  there  is  such  an  artificial  being, 
and  to  distinguish  it  from  all  others,  the  body  politic  is  well  named, 

Vol.  II.— 56 
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though  the  words  and  syllables  are  varied  from ;  and  this  the  rather  in 
grants,  ay  Inch  arc  to  have  a  favourable  construction. 
MM'...  125  :  Goulds.  122. 

So,  if  the  name  be  expressed  by  words  (a)  synonymous,  it  is  sufficient; 
as.  if  a  college  be  instituted  by  the  name  of  guardianus  et  seholares 
domiis  sive  collegii  scholarium  de  Merton,  and  they  make  a  lease  by 
the  name  of  cust os  et  seholares,  it  is  good. 

10  Co.  125.  (a)  So,  if  the  grant  be  made  by  propositus  et  socii,  where  it  should  be 
seholares,  it  is  good.  11  Co.  20. — So,  if  J  S  abbot  of  B,  makes  a  lease,  by  the  name 
of  J  SclencusdeB.     11  Co.  21. 

||  A  misdescription  of  a  corporation  in  a  conveyance  of  part  of  their 
estates  for  the  redemption  of  the  land  tax,  was  held  immaterial. 
Croydon  Hospital  v.  Farley,  2  Marsh.  174  ;  G  Taunt,  407. 

The  mayor,  jurats,  and  commonalty,  of  the  ancient  town  of  Rye, 
were  held  to  take  lands  by  a  devise  to  the  right  worshipful  the  mayor, 
jurats,  and  town  council,  &c. 

Attorney -General  v.  Mayor  of  Ilye,  7  Taunt.  546.  || 

If  there  be  a  corporation  founded  by  the  name  of  major  et  burgenses 
burg!  <lom.  regis  de  Lynn  Regis,  and  an  obligation  be  made  to  them 
by  the  name  of  major  et  burgenses  de  Lynn  Regis,  without  saying 
burgi  dam.  regis,  it  is  well  enough;  for  the  parties  are  sufficiently  ex- 
pressed ;  and  all  boroughs  are  founded  by  the  king. 

10  Co.  125.     The  case  of  the  Mayor  and  Burgesses  of  Lynn  Regis. 

If  a  house  be  founded  by  the  name  of  minister  dei  pauperis  domus, 

and  a  lease  be  made  by  the  name  of  minister  pauperis  domus  dei,  this 

is  well  enough ;  for  the  same  design  is  specified  by  both  names. 

Hob.  124.  (3  A  devise  to  "  The  inhabitants  of  South  parish,"  is  a  good  devise  to 
"  The  inhabitants  of  the  First  parish."  First  Parish  in  Sutton  v.  Cole,  3  Pick.  232. 
See  Dauphin  Turnpike  Co.  v.  Myers,  G  S.  &  R.  12. sf 

But,  if  a  house  be  founded  by  the  name  of  guardianus  et  seholares 
domus  sire  collegii  scholarium  de  Merton;  and  a  lease  be  made  by 
them,  by  the  name  of  guardianus  et  seholares  domus  sive  collegii  de 
Merton,  it  is  a  material  variance  of  the  name,  since  they  have  not  ex- 
pressed the  design  of  the  house,  which  is  a  substantial  part  of  the  name. 

10  Co.  125. 

But,  if  a  college  be  instituted  by  the  name  of  aula  scholarium  regino?, 
to  be  governed  by  a  provost,  and  they  are  confirmed  by  the  king,  by  the 
name  of  pra'pesitus  et  seholares  aidce  regino.',  and  they  make  a  grant 
of  an  advowson  by  that  name,  this  is  good ;  for  that  college  would  never 
have  a  name  according  to  the  words  of  the  first  charter,  for  then  it  would 
be  a  sole  corporation,  which  is  contrary  to  the  general  convenience  of 
such  a  body,  for  the  name  would  be  propositus  scholarium  aulas  re- 
ginae\  which  cannot  be  intended,  and  the  word  seholares  is  not  required 
as  in  the  former  case ;  and  the  placing  it  where  it  is  confirms  the  esta- 
blishment ;  and  this  confirmation  of  the  king,  and  common  appellation, 
are  good  interpreters  of  the  original  intent  of  the  name. 

11  Co.  20,  Ayray's  case. 

Edward  the  Fourth  incorporated  the  dean  and  canons  of  Windsor,  by 
the  name  of  The  King's  Free  Chapel  of  St.  George  the  Martyr  ;  and  in 
the  time  of  Philip  and  Mary  they  made  a  lease,  by  the  name  of  The 
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Dean  and  Canons  of  the  King's  and  Queen  s  Free  Chapel,  &c,  this  was 
holden  a  material  mistake  of  the  name  ;  for  it  takes  its  name  from  the 
founder,  which  \6  here  mistaken,  and  the  name  of  a  different  person 
substituted  in  its  room. 
10  Co.  124. 

If  a  corporation  be  founded  by  the  name  of  the  dean  and  chapter  of 
the  cathedral  church  in  Oxford,  and  they  make  a  lease  by  the  name  of  the 
dean  and  chapter  of  the  cathedral  church  in  the  university  of  Oxford, 
this  is  well  enough ;  for  the  (a)  place  of  the  situation  is  well  and  suffi- 
ciently shown. 

Poph.  57.  (a)  A  corporation  must  be  named  of  such  a  place  as  will  distinguish 
its  situation  from  that  of  others.  Vide  10  Co.  29  b,  32  b  ;  2  Brownl.  244 ;  And.  196  ; 
Roll.  Abr.  513. 

If  the  prior  of  St.  Michael  of  Coventry  makes  a  lease  by  the  name  of 
The  Dean  of  Coventry,  this  is  good;  so,  (6)  if  the  convent  grant  an  an- 
nuity or  corody,  and  the  name  of  the  saint  be  omitted. 

10  Co.  124.  (b)  So,  if  a  corporation  be  instituted  in  honour  of  St.  George  the 
Martyr,  and  in  the  lease  they  omit  the  word  Martyr,  it  is  well  enough;  for  the  name 
of  dedication  is  but  an  empty  sound,  and  no  otherwise  requisite  than  to  distinguish 
the  corporation  from  all  others.     Poph.  59. 

If  there  be  an  immaterial  addition,  this  does  not  hurt ;  as,  if  The  pre- 
sident and  scholars  of  Corpus  Christi  College  in  Oxford  make  a  lease 
by  the  name  of  president  and  scholars  of  Corpus  Christi  College  in 
Oxon,  com.  Oxon,  this  is  good;  for  utile  per  inutile  non  vitiatur. 

Cro.  Eliz.  816. 

[If  a  bond  be  given  to  A  B  (master)  and  the  fellows  and  scholars  of 
Sussex  and  Sidney  college,  to  be  paid,  &c,  to  the  master,  fellows,  and 
scholars;  this  is  a  bond  to  the  master.  &c,  in  their  corporate  capacity, 
and  not  to  the  master,  whose  name  is  mentioned  in  the  beginning  of  the 
bond,  in  his  natural  capacity. 

Master,  &c.  of  Sussex  and  Sydney  College  v.  Davenport,  1  Wills.  184.]  j3A  mis- 
take in  the  name  of  the  corporation,  in  the  official  bond  of  a  cashier  of  a  bank,  by  the 
omission  of  the  words  "  and  company,"  does  not  render  the  bond  invalid.  Pendleton 
v.  Bank  of  Kentucky,  1  Monr.  175.£f 

In  devises,  if  the  name  of  the  corporation  be  mistaken,  yet  if  there  be 
words  sufficient  to  show  that  the  testator  could  only  mean  and  intend 
such  an  one,  it  will  be  sufficient ;  as  a  devise  to  George  Bishop  of  Nor- 
wich, when  his  name  is  John,  &c. 
Leon.  307  ;   Dyer,  100;  11  Co.  21;  Perk.  8;  Owen,  35;  Dalis.  78. 

But,  if  a  devise  be  to  the  abbot  of  St.  Peter,  where  it  is  really  the  ab- 
bot of  St.  Paul,  the  devise  is  void  ;  for  here  the  saint's  name  is  the  only 
specification  of  the  party  in  the  devise,  which  is  mistaken. 

Hob.  33;  19  11.  8,  8. 

||  Where  a  corporation  declaring  in  covenant  by  their  modern  name, 
stated' that  the  citizens,  &c,  were  from  time  immemorial  incorporated  by 
divers  names  of  incorporation,  and  at  the  time  of  making  the  indenture 
declared  on  by  A  B,  were  known  by  a  certain  other  name,  by  which 
name  A  B  granted  to  them  a  certain  watercourse,  and  covenanted  for 
quiet  enjoyment ;  it  was  holden,  that  the  deed  granting  the  watercourse 
to  them  by  such  name  was  evidence  as  against  the  defendants,  who 
claimed  under  the  grantor,  that  the  corporation  was  known  by  that 
name  at  the  time,  upon  an  issue  taken  on  that  fact. 

Mayor,  &c.  of  Carlisle  v.  Blamire,  8  East,  487. 
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It'  tlu1  king  grants  lands  unto  a  corporation  by  another  name  than  that 
which  they  were  named  before  :  yet  the  lands  shall  pass,  and  the  letters 
patent  shall  be  to  them  as  a  new  incorporation. 

Dean  and  Chapter  of  Christ  Church,  and  Parot's  Case,  4  Leon.  190. [[ 

."..  Wow  far  it  may  be  varied  from  in  Pleading  and  Judicial  Proceedings. 

There  is  a  difference  between  writs,  declarations,  &c,  and  obligations 
and  leases,  &c,  for  if  the  name  of  a  corporation  be  mistaken  in  a  writ,  a 
new  writ  may  be  purchased  of  common  right  ;  but,  if  it  were  fatal  if 
mistaken  in  obligation  and  leases,  the  benefit  of  them  would  be  wholly 
lost;  and  therefore  one  ought  to  be  supported,  though  not  the  other; 
a)  where  John  Abbot  of  2V,  granted  common  of  pasture  to  J  S,  by 
the  name  of  William  Abbot  of  iV,  this  was  holden  good;  but,  if  this 
name  had  been  thus  mistaken  in  a  writ,  it  had  been  fatal. 

1  I  o.65.  (a)  A  corporation  was  instituted  by  the  name  of  prafecti  et  guardiano- 
rum  naupegor.  a\  Rederiffe,  and  the  writ  was  directed  prafati,  et  guardianis  et  sociis, 
and  held  ill.  2  Bulst.  233  :  Tipling  and  Pexal,  and  11  Co.  21.  In  pleading  a  lease 
by  a  dean  and  chapter,  the  name  of  the  dean  must  be  shown.     Co.  Lit.  3  a.     [But 

see  1   L i.  307  :   Dy.  86  a,  in  marg.  and  infra.]     /3ln  all  legal  proceedings  the  true 

nun f  the  corporation  must  be  used.     Ld.  Raym.  1515  ;  Cowp.  29  ;  Minot  v.  Curtis, 

7   .Mass.   441;  Bank  of  Utica  v.   Smalley,   2  Cowen,   778;  Porter  v.   Neckervis,  4 
Rand.  359. £/ 

There  is  also  a  difference  between  an  ancient  corporation  and  a  cor- 
poration newly  erected ;  for  an  ancient  corporation,  by  use,  may  have  a 
special  name  differing  in  substance  ;  but  otherwise  of  a  corporation 
created  within  memory  ;  for  this  regularly  can  only  have  the  name  by 
which  it  is  instituted. 

Hob.  211  :  Noy,  54 ;  2  Brownl.  292 ;  Latch.  229  ;  11  Co.  94 ;  Dyer,  279  ;  3  Mod.  6  ; 
Cro.  Eliz.  351. 

If  the  advowson  of  popish  recusants  convict  be  given  to  the  chancellor 
and  scholars  of  the  university  of  Oxford,  and  they  bring  their  action  by 
the  name  of  the  chancellor,  masters,  and  scholars  of  the  university  of 
Oxford,  this  is  well  brought ;  for  a  corporation  by  act  of  parliament 
may  take  by  another  name  than  that  by  which  it  was  instituted  ;  for  in 
acts  of  parliament,  the  subject  and  design  of  the  legislature  must  be  re- 
spected ;  and  those  that  have  the  power  wholly  to  change  the  name, 
have  certainly  power  to  alter  it  in  any  act  of  theirs  ;  and  all  inferior 
jurisdictions  are  bound  to  support  the  sense  of  the  law. 

10  Co.  57;  Chancellor  of  Oxford's  case. 

A  parson  must  be  impleaded  by  Christian  and  surname,  and  not  John, 

prirs'iit  of  I).,  &c,  but  in  other  sole  corporations,  the  Christian  name  only 

ifficient ;  as  John,  Bishop  of  Canterbury  ;  Thomas,  Abbot  of  D.,  &c. 

2  Inst.  666;  Yelv.  34,  49. 

But,  where  the  corporation  is  aggregate  of  many  capable  persons,  as 
mayor  and  commonalty,  dean  and  chapter,  &c,  none  of  them  in  plead-, 
ing  are  named  by  their  proper  Christian  and  surnames ;  and  the  reason 
is,  because,  in  the  first  place,  the  death  of  the  individual  is  a  good  plea 
in  abatement,  for  a  new  successor  comes  in  his  place,  that  was  not  party 
to  the  former  writ ;  but  bodies  aggregate  are  immortal  and  invariable  ; 
and  therefore  the  parties  to  the  first  writ  are  always  the  same. 

2  Inst.  666;  Skin.  2,  pi.  2. 

If  a  writ  is  brought  by  the  (b)  warden  and  college  of  All  Souls,  for 
lands.  &c,  quod  clamant  esse  jus  et  hcereditatem  suam,  this   is  well 
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enough,  though  it  is  not  said  jure  collegii  ;   for   they  have   no    other 
capacity. 

Cro.  Eliz.  232 ;  Leon.  153  ;  And.  272,  S.  C.  (b)  If  a  parson  pleads  he  was  seised, 
he  must  say  jure  ecclesiw,  for  that  he  hath  two  capacities  ;  secus  of  an  abbot,  dean  and 
chapter,  &c.  Leon.  153,  per  Anderson.  So,  in  case  of  a  bishop,  it  must  be  shown 
quo  jure.  2  Lev.  08 ;  Vent.  223.  Where  it  cannot  be  alleged  that  a  man  was  seised 
jure  presbyter atus,  but  ought  to  be  jure  cantarice,  vide  Cro.  Car.  215.  If  a  dean  and 
chapter,  being  parsons  imparsonee  of  the  church  of  D,  demand  the  whole  church,  &c, 
they  shall  say  they  were  seised  jure  ecclesice  de  D.     Plow.  503. 

Where  the  corporation  were  named  by  their  name,  which  was  after- 
wards mistaken ;  as  where  judgment  was  given  in  an  action  of  debt, 
that  the  mayor  or  commonalty  and  citizens  should  recover  the  debt  and 
61.  costs  eisclem  major,  communitati  adjudged,  (omitting  civibus  ;)  it  was 
holden  to  be  error ;  but  afterwards  upon  motion  in  C.  B.,  and  upon 
examination  of  the  doggett-roll  (where  it  was  well  entered)  it  was 
awarded  to  be  amended. 

Cro.  Car.  574,  Healing  and  the  Mayor  of  London. 

[However,  in  legal  proceedings,  any  variation  from  the  true  name  of 
a  corporation  is  fatal,  even  though  the  corporation  be  not  a  party  to  the 
proceedings.  As,  where  in  an  action  on  a  South-sea  contract,  the 
plaintiff  declared  it  was  for  stock  in  the  company  trading  ad  maria 
Austrialia,  Anglice  vocat  the  South-sea  Company.  Again,  an  act  of 
parliament  gave  power  to  the  justices  of  the  county  of  Surry,  at  their 
quarter-sessions,  on  the  application  of  "  the  mayor,  aldermen,  and  com- 
mons of  the  city  of  London  in  common  council  assembled,"  to  issue  a 
precept  to  the  sheriff  to  summon  a  jury  to  inquire  into  the  value  of  cer- 
tain estates  :  an  order  was  made  by  the  justices  at  their  quarter  sessions, 
stating,  that  on  'the  application  of  "  the  mayor,  and  commonalty,  and 
citizens,"  they  issued  a  precept,  &c. ;  this  order  being  removed  by  certio- 
rari into  the  King's  Bench,  it  was  objected,  that  it  stated  the  application 
to  have  been  made  by  the  mayor,  commonalty,  and  citizens,  instead  of 
the  mayor,  aldermen,  and  commons,  according  to  the  directions  of  the 
act.  The  court  allowed  the  objection,  for  that  the  bodies  described  in 
these  different  terms  were  distinct,  the  one  being  a  select  body,  the  other 
the  corporation  at  large,  and  that  they  could  not  go  into  the  examination 
of  any  fact  tending  to  reconcile  such  distinction,  or  to  show  that  in  truth 
the  former  were  the  proper  persons. 

Turvill  v.  Aynsworth,  2  Str.  787  ;  2  Ld.  Raym.  1515  ;  Rex  v.  Croke,  Cowp.  20.] 

||  If  a  corporation  bring  an  action  by  a  wrong  name,  the  defendant  can 
only  take  advantage  of  it  by  a  plea  in  abatement. 
Stafford  Corporation  v.  Bolton,  1  Bos.  &  Pull.  40.  || 

(D)  What  Things  are  incident  to  a  Corporation. 

A  CORPORATION  is  a  creature  of  the  charter  that  constitutes  and  gives 
it  being,  and  prescribes  bounds  and  limits  to  its  operations,  beyond 
which  it  cannot  regularly  proceed :  yet  there  are  some  things  (a)  inci- 
dent to  a  corporation,  which  it  may  do  without  any  express  provision  in 
the  act  of  incorporating. 

3  Mod.  L3  :  Roll.  Abr.  513.  J3  A  corporation  is  limited  in  its  powers  by  the  autho- 
rity given  to  i1  in  the  charter  or  incorporating  act,  and  to  such  as  are  incidental  to 
its  existence.  2  Cranch,  127  ;  4  Wheat.  636  ;  6  Wheat.  597  ;  7  S.  &  R.  320 ;  8  Johns. 
422  ;  3  Pick.  232  ;  4  Pet.  152  ;  2  Johns.  109  :  15  Johns.  358  ;  2  Cowen,  675  ;  7  Cowen, 
462:  6  Conn.  532:  3  Wend.  573;  7  Wend.  31 :  5  Ham.  395.£f    (a)  That  when  a 

2  P 


446  CORPORATIONS. 

(D)  What  things  are  incident  to  a  Corporation. 

d  is  duly  created,  all  other  incidents  are  tacitly  annexed.  10  Co.  30  b,  that 
it  is  incident  to  sue  and  be  sued,  to  purchase  and  to  sell.  0  Assumpsit  lies  against  a 
corporation  aggregati  .  upon  an  express  or  implied  promise.  Baptist  Church  v.  Mul- 
ford,  3  Halst.  182;  North  Whitehall  v.  Smith  Whitehall,  3  S.  &  11.117:  Chestnut 
Hill  Turnpike  \.  Rutter,  4  S.  &  B.  L6;  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
6;  Canal  Company  v.  Knapp,  9  Pet.  K.  541;  Poultney  v.  Wells,  1  Aik. 
180;  Dunforth  v.  Schohazie  Turnpike.  12  Johns.  2.11  ;  Dunn  v.  St.  Andrew's  Church, 
14  Johns.  L18;  Hayden  v.  Middlesex  Turnpike.  10  Mass.  397  ;  Waller  v.  Bank  of 
Kentucky,  •';  J.  •).  .Marsh.  205  ;  Waring  v.  Catawba  Company,  2  Bay,  109;  Proctor  v. 
Webber,  1  Chip.  371,  456;  Mechanics  Bank  of  Alexandria  v.  Bank  of  Columbia, 
5  M  heat.  326;  Fleckner  \.  I.  S.  Bank,  8  Wheat.  357  ;  Bank  of  D.  S.  v.  Dandridge, 
12  Wheat.  68;  Legrand  v.  Hampden  Sydney  College,  5  Munf.  324;  The  Banks  v. 
Poitiaux,  3  Rand.  L43 ;  Union  Bank  of  Maryland  v.  Ridgely,  1  Har.  &  Gill.  143; 
White  v.  Westport  Man.  Co.  1  Pick.  215  ;  Bulkier  v.  The  Derby  Fishing  Co.  2  Conn. 
White  v.  The  Derby  Fishing  Co.  2  Conn.  260 ;  Garvey  v.  Colcock,  1  Nott  & 
M'(  .  231  :  Shotwell  v.  M'Keown,  2  South.  828.£f  But  vide  tit.  Mortmain,  and  10  Co. 
30;  Roll.  A  In-.  515  :  Hob.  211.  {The  rights  legally  vested  in  any  corporation  erected 
by  statute,  cannot  be  controlled  or  destroyed  by  any  subsequent  statute,  unless  a 
power  for  that  purpose  be  reserved  to  the  legislature  in  the  act  of  incorporation. 
2  Mass.  T.  Rep.  146.  A  banking  company,  incorporated  with  the  privilege  of  creat- 
ing a  stock  not  less  than  one  sum  nor  greater  than  another  sum,  commence  business 
with  the  smallest  capital,  and  afterwards  vote  to  increase  it  to  the  largest :  those  who 
hold  the  stock  in  the  capital  first  raised  have  a  right  to  subscribe  for  and  hold  the 
new  stock  in  proportion  to  their  respective  shares;  of  which  right  they  cannot  be 
deprived  by  a  vote  of  the  stockholders.  3  Mass.  T.  Rep.  364,  Gray  v.  Portland 
Bank.  } 

As.  if  the  king  creates  a  corporation,  and  does  not  give  any  express 
power  in  the  letters  patent  to  make  laws,  yet  this  power  is  incident  to 
the  corporation,  and  included  in  their  incorporation ;  for  a  body  politic 
cannot  be  governed  without  laws ;  but  these  by-laws  (a)  ought  always  to 
be  subject  to  the  laws  of  the  realm,  as  subordinate  thereto. 

10  Co.  31  :  Hob.  211 ;  Moor,  584:  5  Mod.  439.  (a)  That  every  by-law,  by  which 
the  benefit  of  the  corporation  is  advanced,  is  a  good  by-law,  for  that  very  reason,  that 
being  the  true  touchstone  of  all  by-laws.     Carth.  482,  per  Holt,  vide  tit.  By-laws. 

Ancient  corporations  have,  as  incident  to  them,  a  power  of  {b)  electing 
members ;  but  in  newly  erected  corporations,  the  charter,  that  gives  them 
being,  must  provide  for  their  continuance  and  succession. 

12  <  !o.  120  :  3  Mod.  14.  (b)  If  the  king  creates  a  corporation  of  a  mayor  and  eight 
aldermen,  with  a  clause  in  the  patent,  quod  super  mortem  vel  remotionem  alia/jus 
abb  i  in  <ui  n't  liceat  mqjori  et  cceteris  aldermannis  infra  octo  dies  proximo  post  mortem  vel 
ionem,  &c.,  to  elect  another  alderman  in  his  place,  though  no  election  be  within 
eight  days  after  the  death  of  an  alderman,  yet  they  may  elect  an  alderman  at  any 
time  after.     Roll.  Abr.  513,  514. 

[So,  corporations  have  as  incident  to  them  a  common  seal.  For  a 
corporation,  being  an  invisible  body,  cannot  manifest  its  intention  by 
any  personal  act  or  oral  discourse  ;  it  therefore  acts  and  speaks  only  by 
its  common  seal.  For  though  the  particular  members  may  express  their 
private  consents  to  any  act  by  winds,  or  signing  their  names,  yet  this 
does  not  bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and  that  only, 
(c)  which  unites  the  several  assents  of  the  individuals  who  compose  the 
community,  and  makes  one  joint  assent  of  the  whole. 

1  Bl.  Com.  175;  Dav.  44,  48.  )3No  interest  will  pass  from  them,  unless  under 
their  common  seal.  5  East,  239,  The  King  v.  Inh.  of  Chipping  Norton  ;  5  B.  &  P.  256. 
In  the  United  States,  corporations  generally  contract  through  their  agents  authorized 
by  a  corporate  vote.  Bank  of  Columbia  v.  Patterson's  admr.,  7  Cranch,  299;  Ando- 
ver  Turnpike  Corporation  v.  Hay,  7  Mass.  102;  Hayden  v.  Middlesex  Turnpike  Cor- 
poration, 10  Mass.  397;  Legrand  v.  Hampden  Sydney  College,  5  Munf.  324;  Dunn 
v.  St.  Andrew's  Church,  14  Johns.  118  ;  Union  Bank  v.  Ridgely,  1  Har.  &  Gill,  324: 
Kenne  ly  v.  Baltimore  Ins.  Co.  3  Har.  &  Johns.  367  ;  Savings  Bank  of  New  Haven  v. 
Davis,  8  Conn.  191.     And  such  corporate  vote  may  be  implied  from  corporate  acts. 
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Proprietors  of  Canal  Bridge  v.  Gordon,  1  Pick.  297.  See  also  17  Miss.  1,  479;  12 
Wheat.  72;  7  Greenl.  118;  14  Johns.  118.  The  ancient  rule  that  a  corporation  can 
make  a  contract  only  under  its  corporate  seal,  has  been  changed.  Chestnut  Hill,  &c, 
Turnpike  v.  Kutter,  4  S.  &  R.  16 ;  12  Wheat.  04;  7  Cranch,C'299 ;  8  Wheat.  338;  13 
Mass.  1'.)'.):  1  Cowen,  513;  12  Johns.  227;  3  Rand.  166;  1  Har.  &  Gill,  324;  3  J. 
J.  Marsh.  201;  7  J.  J.  Marsh.  85;  1  Marsh.  105;  4  Bibb,  17;  1  Dev.  A  Bat.  306; 
6  S.  &  R.  16 ;  19  Johns.  60.$  (c)  The  agreement  of  the  major  part  of  a  corporation 
being  entered  in  the  corporation  books,  though  not  under  the  corporate  seal,  will  be 
decreed  in  equity.  Maxwell  v.  Dulwich  College,  14th  July,  1783,  cited  in  Fonbl.  Eq. 
Tr.  296.  But  see  contr.  Taylor  v.  Dulwich  College,  1  P.  Wms.  655.]  {For  this  rea- 
son, qucere,  whether  an  action  of  assumpsit  will  lie  against  them  either  on  an  express 
or  an  implied  promise.  1  Cran.  332.  Ins.  Co.  of  Alexandria  v.  Young;  3  Dall.  496, 
Breckbill  v.  Turnpike  Company;  3  Mass.  T.  Rep.  364,  Gray  v.  Portland  Bank.} 

If  a  corporation  be  created  of  a  mayor  and  eight  aldermen,  with  a 
clause  in  the  patent,  that  if  any  of  the  aldermen  die,  or  be  removed,  that 
it  shall  be  lawful  for  the  mayor,  and  the  rest  of  the  aldermen,  within 
eight  days  after  the  death  or  removal,  to  elect  another  in  his  place ; 
though  it  is  not  limited  that  they,  or  the  greater  number  of  them  may 
elect,  yet  the  greater  number  may  elect. 

Roll.  Abr.  515;  Godb.  439;  and  vide  the  statute  33  H.  8,  c.  27.  pSee  Currie  v. 
Mutual  A->urance  Society.  4  II.  &  M.  315  ;  Ex  parte  Wilcocks,  7  Cowen.  402. £( 

And  if  in  the  above  case  the  mayor,  at  the  time  of  the  death  of  an 
alderman,  be  absent  from  London  till  alter  the  eight  days,  and  the  alder- 
men, within  eight  days,  come  to  the  deputy,  and  require  him  to  make 
an  assembly  of  them  to  elect  another  within  the  eight  days,  ami  he  refuse, 
and  thereupon  the  greater  part  of  the  aldermen  assemble  themselves 
without  the  mayor  or  his  deputy,  and  elect  an  alderman  ;  this  is  a  void 
election,  for  the  mayor  (a)  ought  to  be  present  at  it  by  the  words  of  the 
grant. 

Roll.  Abr.  515.  (a)  Rut  for  this  vide  3  Mod.  lo,  and  how  it  is  now  remedied, 
where  the  mayor  or  other  officer,  who  ought  to  preside,  wilfully  or  accidentally  ab- 
sents himself,  by  the  11  Geo.  1,  c.  4.     Vide  Mandamus,  D. 

)]  Whether,  where  the  mayor's  presence  is  necessary  at  a  corporate 
assembly,  a  business  begun  in  an  assembly  once  lawfully  constituted  by 
him  may  be  proceeded  in  after  bis  departure  and  a  dissolution  of  the 
assembly  as  far  as  depends  upon  him,  is  a  point  which  would  seem  to 
be  not  yet  judicially  settled.  In  an  election  under  a-  charter,(5)  by  the 
terms  of  which  the  mayor  who  presided  was  an  integral  part  of  the 
elective  body,  the  Court  of  King's  Bench  were  of  opinion  that  it  was 
necessary  for  him  to  be  present  during  the  whole  period  of  the  election, 
until  it  was  completed,  and  that  an  election  made  after  his  departure 
was  void.  But,  whether  under  the  statute  of  11  Geo.  1,  c.  4,(c)  an  election 
in  such  case,  begun  at  a  corporate  meeting,  whereat  the  mayor  presided, 
maybe  completed,  in  case  of  his  withdrawing  himself  pending  the  pro- 
ceeding, under  the  presidency  of  the  next  in  place  and  order  to  him,  is 
still  a  ([uestion. 

Rex  v.  Norris,  1  Bamardist.  385;  Machel  v.  Nevinson,  11  East,  84,  not.  |3When 
the  law  requires  that  a  certain  number  of  persons  shall  be  present  at  the  consumma- 
tion of  an  act,  and  the  act  i>  begun  wh.-n  tie'  persons  required  are  present,  yet  if  one 
absent  himself,  though  wrongfully,  before  it  is  completed,  the  act  afterwards  con- 
summated is  invalid.  Ex  parte  Rogers,  7  Cowen,  526,  530,  note.£/  (b)  Rex  v.  Buller, 
8  East,  389.     (c)  Rex  v.  Gaborian,  11  East,  77. || 

Also,  where  a  charter  empowers  a  corporation  to  choose  officers,  it 
impliedly  obliges  the  persons  chosen  to  undergo  and  to  stand  to  the  no- 
mination ;  for  by  accepting  any  letters  patent,  there  is  an  obligation  on 
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the  parties  accepting  to  perform  all  things  thereby  required,  as  to  undergo 
all  charges,  offices,  <s.c. 

5  Mod.  lit*. 

porations  have  also  divers  franchises,  &c,  as  felons'  goods,  waifs, 
estrays,  treasure-trove,  deodands,  courts,  and  cognisance  of  pleas,  return 
of  writs,  fairs,  markets,  exemptions  from  serving  in  offices  or  on  a  jury, 
exemptions  from  payment  of  toll,  the  assize  of  bread  and  beer,  a  pillory 
and  tumbrel,  the  office  of  a  justice  of  peace,  coroner,  clerk  of  the  market, 
&c.  :  but  these  must  be  mentioned  in  the  charter,  and  granted  by  express 
word-. 

14  H.  8,  5  :  10  II.  G,  52 ;  39  E.  3,  35 ;  Lev.  159 ;  Keb.  840 ;  Raym.  113. 

And  if  there  be  letters  patent,  which  grant  to  the  body  politic  an  ex- 
emption from  tolls  or  privileges  of  fairs, (a)  commons,  &a,  all  the  parti- 
cular members  shall  take  advantage  of  these  grants. 

5  Mod.  -14o  :  6  Mod.  52.  (a)  But  a  corporation  of  a  town  cannot  prescribe  for  the 
freeholders  of  the  town.    2  Keb.  25. 

(E)  How  Corporations  differ  from  natural  Persons:  And  herein, 
1.   Of  Grants  made  by  and  to  them. 

Although  a  corporation  aggregate  is  said  to  be  invisible,  immortal, 
and  to  exist  only  in  supposition  and  intendment  of  law,  yet  such  an  arti- 
ficial body  are,  by  their  creation,(6)  capable  of  (c)  purchasing  and  part- 
ing with  their  possessions. 

[Here  it  may  be  observed,  that  corporations,  in  the  character  of  oicners  or  occupiers 
of  houses  "i'  lands,  are  subject  to  the  same  burdens  to  which  individuals  are  subject 
in  the  same  character.  They  are  inhabitants  within  the  purview  of  the  statute  of  22 
II.  8,  e.  5,  for  the  repair  of  bridges.  2  Inst.  703.  j8A  corporation  aggregate  is  not, 
in  its  corporate  capacity,  a  citizen,  so  as  to  entitle  it  to  sue  in  the  courts  of  the  United 
States  :  but  if  it  be  composed  exclusively  of  citizens  of  one  state,  it  may  sue  a  citizen 
of  another  state  in  those  courts.  Hope  Ins.  Co.  v.  Boardman,  5  Cranch,  57  ;  Bank 
of  U.  S.  v.  Deveaux,  5  Cranch,  01 ;  2  Gall.  R.  105. £(  They  are  liable  to  be  rated  to 
the  poor,  within  the  43  El.  c.  2,  in  respect  of  lands,  whereof  they  are  seised  in  fee 
for  their  own  profit.  Rex  v.  Gardner,  Cowp.  79.  They  are  rateable  to  the  repairs  of 
a  church,  in  respect  of  their  corporate  lands.  Thursfield  v.  Jones,  Sir  T.  Jones,  187. 
So  they  may  be  bound  exclusively  to  the  repair  of  a  highway,  or  of  a  bridge,  or 
creek,  by  reason  of  the  tenure  of  certain  lands  ;  so,  they  may  be  compelled  to  do  so  by 
t  >rce  i  if  a  _  sneral  prescription,  that  they  ought  and  have  been  used  to  do  so,  from  time 
immemorial,  without  an  allegation  that  they  used  to  do  so  in  respect  of  the  tenure  of 
certain  lands,  or  for  any  other  consideration:  because  a  corporation  aggregate,  in 
judgment  of  law,  never  die,  and  therefore,  if  they  were  ever  bound  to  such  a  duty, 
they  must  continue  to  be  always  so ;  neither  is  it  any  plea  that  they  have  always 
dni"  it  out  of  charity;  for  what  they  have  always  done,  they  shall  be  presumed  to 
have  been  always  bound  to  do.  2  Inst.  700.  1  Hawk.  P.  C.  c.  76,  g  8.  Mayor  of 
Lynn  v.  Turner,  Cowp.  87.]  45  E.  3,  2,  3.  (b)  Such  corporations  are  not  capable 
of  a  protection  vrqfectur.  or  moratur.,  because  the  corporation  itself  is  invisible,  and 
resteth  only  in  consideration  of  law.  Co.  Lit.  130;  2  Bulst.  233.  It  hath  not  been 
known  that  a  corporation  hath  been  bound  in  a  recognisance  or  statute-merchant. 
Moor,  68,  pi.  1*2.  They  cannot  do  homage  or  fealty,  because  these  must  be  done  in 
person.  <  -.  i.it.  66  b  ;  4  Co.  11  a;  10  Co.  32  b.  (c)  But  they  cannot  retain  without 
a  due  license  in  mortmain.     Co.  Lit.  99;  vide  tit.  Mortmain. 

But  a  dean  without  the  chapter,  a  mayor  without  his  commonalty,  the 
master  of  a  college  or  hospital  without  his  fellows,  cannot  purchase  or 
grant,  or  make  any  contract  that  will  bind  the  corporation. 

21  E.  -I.  12;  Moor,  51.  [So,  e  converso,  a  bond  or  contract  entered  into  by  the 
body  in   the  of  the  head,  will  not  bind;  and  upon  this  principle,  if  a  bond 

be  extorted  from  a  mayor  and  commonalty  by  the  imprisonment  of  the  mayor,  the 
corporation  may  plead  that  imprisonment  in  avoidance  of  the  bond,  for  during  the 
imprisonment,  the  corporation  may  be  considered  as  without  a  head.  21  E.  4,  12; 
Cowp.  224,  226.] 
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If  a  remainder  be  limited  to  such  a  corporation  as  thy  king  shall  next 
erect,  this  is  no  good  remainder,  though  a  corporation  be  erected  before 
the  particular  estate  determine ;  for  though  a  remainder  limited  to  the 
eldest  son  of  J  S  in  such  a  manner  be  good,  yet  this  body  of  men  is  only 
capable  of  taking  when  they  are  in  esse. 
Vide  tit.  Remainder  and  Reversion. 

If  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  and  commonalty, 
or  any  other  corporation  aggregate  of  many  persons  capable  to  purchase, 
they  have  a  fee-simple  without  the  word  successors, (a)  because  in  judg- 
ment of  law  they  never  die. 

Co.  Lit.  9.  (a)  So,  if  lands  are  given  to  the  king  by  deed  enrolled,  without  the  word 
successors  or  heirs,  a  fee-simple  passeth.    Co.  Lit.  9. 

If  a  lease  be  made  to  a  corporation  aggregate  for  the  life  of  the  lessor, 
this  is  a  good  estate  for  life,  because  the  life  of  the  lessor,  which  is 
wearing  and  will  determine,  is  the  measure  of  its  continuance ;  but,  if  a 
lease  be  made  to  a  corporation  aggregate  for  their  own  lives,  this  is  no 
estate  for  life,  but  a  fee-simple ;  for  the  lease  being  made  to  them  as  a 
body  politic,  which  hath  a  continued  succession,  and  never  dies,  a  lease 
made  to  them  during  their  lives  is  equal  to  a  grant  made  to  them  while 
they  continue  a  body  politic,  which,  by  reason  of  the  perpetual  succes- 
sion of  its  members,  is  in  law  looked  upon  to  be  forever. 

21  E,  4,  76  ;  Roll.  Abr.  843. 

A  corporation  cannot  be  seised  to  the  (b)  use  of  another;  and  there- 
fore it  is  said,  that  if  one  by  license,.without  a  valuable  consideration, 
make  a  feoffment,  levy  a  fine,  or  suffer  a  recovery,  or  the  like,  to  a 
corporation,  to  the  use  of  J  S,  the  corporation  shall  have  it  to  their 
own  use. 

[Gilb.  Uses  and  Trusts,  5,  170;  Jenk.  195;  PI.  Com.  109.  538.  (b)  That  is,  by 
ihe  strict  rules  of  the  common  law  ;  for  corporations  are  in  point  of  fact  frequently  made 
trustees  for  charitable  uses,  and  are  compelled  in  equity  to  perform  the  trusts.  But  the 
doctrine  in  the  text  still  holds  with  respect  to  the  king.     Gilb.  ubi  supra.'] 

If  A  grants  to  the  mayor  and  burgesses  of  D  the  moiety  of  a  yard- 
land,  in  the  waste  of ,  without  describing  in  what  part  it  should  be, 

or  how  it  is  bounded,  the  corporation  cannot  make  their  election  by 
attorney ;  but  are  first  to  resolve  on  having  the  land,  and  then  they 
make  a  special  warrant  of  attorney,  reciting  the  grant  to  them,  and  in 
which  part  of  the  said  waste  their  grant  should  take  effect;  and  accord- 
ing to  such  direction  the  attorney  is  to  enter. 

Leon.  30. 

2.  How  they  are  to  sue  and  be  sued. 

Corporations  aggregate  must  sue  and  defend  by  (c)  attorney;  and 
therefore  the  (d)  proper  process  against  them  is  a  distringas. 

Co.  Lit.  66.  fi  On  a  contract  made  for  its  own  use  by  a  mere  servant,  a  corporation 
may  be  sued  in  its  own  name.  Binney  v.  Plumley,  5  Verm.  500.  Two  corporations 
may  join  in  an  action  of  assumpsit  to  recover  money  due  to  them  jointly,  as  where  mo- 
ney was  deposited  in  a  bank  in  their  joint  names.  Sharon  Canal  Company  v.  Fulton 
Bank,  7  Wend.  412.  But  two  corporations  cannot  join  in  a  writ  of  entry  to  recover 
lands  they  hold  in  common.  1  Pick.  228.  g/  (c)  They  cannot  be  essoined.  Dais.  121, 
pi.  154;  Ld.  Raym.  79  ;  Argent  v.  Dean  and  Chapter  of  St.  Paul's,  B.  R.  E.  23  G.  3, 
cited  in  2  T.  Rep.  16,  and  reported  in  16  East,  8,  not.  Cannot  be  outlawed.  10  Co. 
32  b.  No  attachment  lies  against  a  corporation.  Raym.  152.  [1  H.  Bl.  209.  If  they 
have  neither  lands  nor  goods,  there  is  no  way  to  make  them  appear,  either  in  a  court  of 
law  or  equity  ;  for  it  is  a  rule  that  for  a  public  concern,  the  sheriff  cannot  distrain  any 
Vol   II.—  57  2  p  2 
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individual  member  of  a  corporation.  Thursfield  v.  Jones,  Skin.  27 ;  1  Ventr.  351  ; 
Style,  7,  mtr.  all  cited  Cowp.  85.  But  in  an  extraordinary  case,  where  they  have 
no  property,  and  will  not  appear,  and  where,  consequently,  a  court  of  equity  can  give 
no  relief,  the  plaintiff  may  apply  to  the  House  of  Lords,  who  will  make  a  specific  order 
for  relief.  1  Ch.  Ca.  204 ;  2  Vern.  396,  S.  C.  cited.]  (d)  Where  on  such  process  the 
court  will  order  the  sheriff  to  return  good  issues.     Salk.  191,  pi.  2. 

Alter  sen  ice  of  a  writ  of  execution  of  a  decree  against  a  corporation, 
the  next  process  is  a  distringas,  and  after  that  a  sequestration,  which 
being  once  awarded,  they  can  never  after  come  and  pray  to  enter  their 
appearance,  as  they  might  have  done  on  the  distringas,  which  issues 
for  that  very  purpose  to  compel  them  to  appear;  but  the  appearing 
being  past,  the  process  must  go,  because  the  appearance,  being  only  in 
favour  of  liberty,  can  be  of  no  service  to  a  corporation,  which  cannot  be 
committed. 

2  Vern.  396;  Preced.  Chan.  128. 

|i The  mayor  of  a  corporation  signing  an  agreement  of  sale  on  behalf 
of  himself  and  the  rest  of  the  burgesses  and  commonalty,  the  vendors 
mutually  agreeing  to  fulfil  the  conditions  of  sale,  cannot  sue,  in  his  own 
name,  the  purchaser  for  non-fulfilment  of  the  contract. 

Bowen  v.  Morris,  2  Taunt.  374 ;  and  see  Spittle  v.  Lavender,  2  Bro.  &  B.  452. 

An  ejectment  cannot  be  maintained  against  the  existing  bailiffs  of  a 
corporation,  by  proving  payment  of  rent  of  the  premises  by  the  annual 
predecessors  of  the  defendants  in  the  same  office,  for  several  years 
before ;  and  service  of  a  notice  to  quit  on  the  existing  bailiffs,  the  de- 
fendants, since  the  payment  of  such  rent,  shows  a  tenancy  in  the  corpo- 
ration. The  tenancy  may  be  determined  by  a  notice  to  the  corporation 
to  quit,  served  on  its  officers ;  after  which  the  lessor  may  distrain  the 
eattle  on  the  land,  or  bring  an  action  against  the  corporation,  or  an  eject- 
ment against  any  person  in  actual  possession  of  them. 

Doe  v.  Woodman,  8  East,  R.  225;  and  see  11  East,  334;  Wood  v.  Tate,  2  New 
R.  247. 

The  master,  wardens,  and  commonalty  of  a  company  cannot  sue  for  a 
penalty  forfeited  to  the  master  and  wardens  to  the  use  of  the  master, 
wardens,  and  company. 

Feltmakers'  Master,  &c,  of v.  Davis,  1  Bos.  &  Pull.  98-  fj 

A  corporation  aggregate  cannot  distrain  in  their  own  persons,  but  by 
their  bailiff,  and  therefore  no  («)  replevin  lies  against  them  by  the  name 
of  their  corporations. 

Brownl.  175.  («)  Cannot  be  declared  against,  as  in  custodia  mareschalli.  6  Mod. 
183.  [Cannot  sue  as  a  common  informer.  2  Str.  1241,  marg.  The  summons  to  ap- 
pear must  be  served  on  the  mayor,  or  other  chief  officer,  and  that  is  sufficient.  Pr.  Ch. 
131  ;  1  Ch.  Ca.  206.] 

||An  action  for  a  false  return  will  lie  against  a  corporation  having  the 

return  of  writs,  or  to  which  any  writ  is  directed. 

Argent  v.  Dean  and  Chapter  of  St.  Paul's,  16  East,  8.     Vide  Entr.  1. 

A  quare  impedit  may  be  brought  against  a  corporation. 

Butler  v.  Bp.  of  Hereford  and  University  of  Cambridge,  Barnes's  C.  P.  350. 

Trover  lies  against  them. 

Yarborough  v.  Bank  of  England,  16  East,  6;||  /iDunan  v.  Surrey  Canal,  3  Stark.  R. 
50;  Beach  v.  Fulton  Bank,  7  Cowen,  385.  A  corporation  is  responsible  for  an  injury 
done  by  its  agents  in  the  course  of  their  employment.  Chesnut  Hill,  &c.  v.  Rutter, 
4  S.  &  R.  6.     And  an  action  may  be  maintained  against  a  corporation  for  a  neglect  of  a 
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•■"—porate  duty  by  which  an  injury  is  sustained.  Townsend  v.  Susquehanna  Turnpike 
Company,  6  Johns.  90;  Riddle  v.  Proprietors  of  Locks,  &c,  7  Mass  169;  Harris  v. 
Baker,  4  M.  &  S.  27.  $ 

[It  is  holden  that  a  corporation  aggregate  cannot  be  summoned  into 
the  ecclesiastical  courts :  they  may,  however,  be  made  amenable  to  those 
courts  :  for  in  the  co,urt  Christian  they  are  cited  by  their  proper  names, 
though  in  their  politic  capacity;  and  if  they  stand  out,  they  must  lie  by 
the  heels  in  their  natural  capacity. 

10  Co.  22  a;  Skin.  27. 

A  corporation  which  has  a  head  cannot  sue  or  be  sued  without  it, 
because  without  it  the  corporation  is  incomplete. 

22  Ass.  p.  67;  Bro.  Corpor.  p.  43. 

A  sole  corporation,  having  two  capacities,  natural  and  corporate, 
must  always  show  in  what  right  he  sues:  (a)  but  an  aggregate  corpora- 
tion having  only  a  corporate  capacity,  a  suit  in  their  corporate  name  can 
be  only  in  that  capacity ;  and  therefore,  it  is  not  necessary  that  a  mayor 
and  commonalty  should  allege  seisin  in  right  of  the  corporation,  (b)  or  a 
warden  and  scholars,  seisin  in  right  of  their  college,  (c) 

(a)  Plowd.  102,  103;    Dy.  102;  2  Lev.  68.     (b)  1  Leon.  153.     (c)  Cro.  El.  232; 

1  Anders.  272. 

In  an  action,  of  whatsoever  kind,  brought  by  a  corporation,  it  is  un 
necessary  to  show  how  they  were  incorporated  ;  but  on  the  general  issue 
pleaded  by  the  defendant,  it  is  said,  they  must  prove  that  they  are  a 
corporation. 

Hob.  211 ;  2  Ld.  Raym.  1535. 

An  action  may  be  supported  in  this  country,  by  a  foreign  corporation, 
in  their  corporate  name  and  capacity;  and  in  pleading  it  is  not  necessary 
they  should  set  forth  the  proper  names  of  the  persons  who  compose  the 
corporation,  or  show  how  they  were  incorporated;  though  on  the  gene- 
ral issue  being  pleaded,  they  must  prove  that  by  the  law  of  the  foreign 
country  they  were  effectually  created  a  corporation. 

Dutch  West  India  Company  v.  lb  nriques  Van  Moyses,  2  Ld.  Raym.  1535;  I  Str. 
612.  ,2  In  general  a  corporation  chartered  by  the  laws  of  one  state,  may  sue  in  the 
courts  of  another.      Bank  of  Augusta  v.  Earle,  13  Pet.  519;    Society,  &c.  v.  Wheeler, 

2  Gall.  105  ;  Bank  of  Michigan  v.  Williams,  5  Wend.  478;  7  Wend.  539;  New  Jer- 
sey Protection  and  Lombard  Bank  v.  Thorp,  6  Cowen,  46  ;  Silver  Lake  Bank  v.  North, 

4  Johns.  Ch.  R.  370;  Lucas  v.  Bank  of  Georgia,  2  Slew.  147;  Cape  Fear  Bank  v. 
Steinmetz,  1  Hill,  44  ;  Portsmouth  Livery  Company  v.  Watson,  10  Mass.  91  ;  Taylor 
v.  Bank  of  Illinois,  7  Monr.  584;  Pendleton  v.  Bank  of  Kentucky,  1  Monr.  171;  Bank 
of  Marietta  v.  Pindalf,  2  Hand.  465;  Bank  of  Edvvardsville  v.  Simpson,  1  Misso.  184; 
Mechanics'  Bank  of  New  York  v.  Godwin,  2  Green,  439;  Rees  v.  Conococheque  Bank, 

5  Rand.  326;  Williamson  v.  Smoot,  7  Martin  (Lo.)  R.  31  ;  Hartford  Bank  v.  Barry, 
17  Mass.  97.  The  right  of  a  corporation  to  sue  in  the  federal  courts  depends  on  the  cha- 
racter of  the  members  who  compose  the  body  corporate  as  to  citizenship.  Hope  Insurance 
Company  v.  Boardman,  5  Cranch,  57;  Bank  of  United  States  v.  Deveaux,  5  Cranch, 
61  ;  The  Mayor,  &c.  v.  Wood,  12  Mod.g' 

But  in  justifying  a  trespass  committed  in  the  assertion  of  a  franchise 
or  privilege  of  a  corporation,  it  is  frequently  necessary  to  show  not  only 
the  existence  of  the  corporation,  but  the  manner  in  which  it  claims  to  be 
so,  whether  by  charter,  prescription,  or  act  of  parliament. 

Pitts  v.  Gainee,  1  Ld.  Raym.  558 ;  1  Salk.  10. 

In  equity,  corporations  aggregate  answer  under,  their  common  seal, 
and  not  upon  oath :  as  therefore  it  is  not  very  likely  that  they  will  dis- 
cover any  thing  to  their  prejudice,  it  is  usual  for  plaintiffs  to  make  the 
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clerk  or  treasurer,  or  some  of  the  principal  members  in  their  natural 
capacity,  codefendants  with  the  corporation.  This  practice  appears  to 
have  commenced  in  the  time  of  Charles  the  Second,  and  was  afterwards 
i  xpresslj  recognised  by  Lord  Talbot. 

Anon.  1  Vern.  117;  Wych  v.  Meal,  3  P.  Wms.  310.  /?See  Brumley  v.  Westchester 
Manufacturing  Society,  1  Johns.  Ch.  36G;  Fulton  Bank  v.  New  York  and  Sharon  Ca- 
nal Company,  1  Paige,  311;  Haight  v.  Proprietors  of  Morris  Aqueduct,  4  W.  C.  C. 
R.  601;  Callahan  v.  Hallowell,  2  Bay,  10.?  |]See  Fenton  v.  Hughes,  7  Ves.  289; 
Duinmer  v.  The  Corporation  of  Chippenham,  14  Ves.  244;  Mitf.  Equ.  PI.  153. |j 

When  a  person  has  reason  to  suspect  that  he  has  sustained  an  injury 
by  persons  acting  under  the  authority  of  a  corporation,  but  cannot  ascer- 
tain how  far  they  are  concerned,  lie  may  file  a  bill  against  them  and 
their  secretary,  or  other  officer,  for  a  discovery, before  he  brings  an  action 
at  law,  suggesting  that  he  intends  to  bring  one,  but  cannot  do  it,  without 
the  discovery  prayed;  because,  as  the  suit  against  a  corporation  is  by 
original,  the  discovery  may  be  necessary  before  he  can  sue  out  his  writ. 
But,  if  the  discovery  of  any  of  the  matters  called  for  would  be  prejudi- 
cial to  the  corporation,  and  not  be  necessary  to  the  plaintiff's  case,  the 
officer  needs  not  discover  those  parts. 

Moodelly  v.  Morton,  1  Br.  Ch.  Rep.  471. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  put  in 
their  answer,  and  the  head,  who  has  the  custody  of  the  common  seal, 
refuses  to  affix  it  to  the  answer,  a  court  of  equity  will  stay  the  process 
against  the  corporation,  till  an  application  can  be  made  to  the  Court  of 
King's  Bench  for  a  mandamus  to  compel  him,  which  that  court  will  grant. 

R.  v.  Dr.  Wyndham,  Cowp.  377;  1  East,  560,  1.] 

3.   What  they  may  do  without  Deed. 

[A  corporation  erected  by  statute  is  the  mere  creature  of  the  law ;  it 
is  precisely  such  as  the  incorporating  act  makes  it — derives  its  powers 
from  that  act,  and  is  capable  of  exercising  them  only  in  the  manner 
which  that  act  authorizes.  To  enable  its  agents  to  bind  it,  they  must 
clothe  their  proceedings  with  the  solemnities  required  by  the  incorporat- 
ing act. 

2  Cranch,  126,  166,  Head  and  Amory  v.  Providence  Ins.  Co.;  2  Johns.  Rep.  109, 
Beatty  v.  Marine  Ins.  Co. 

Acts  which  the  president,  directors,  and  company  are  empowered  to 
do,  are  properly  executed  by  the  president  and  directors.  For  the  com- 
pany, in  their  collective  capacity,  cannot  act.  The  president  and  direct- 
ors are  their  representatives,  who  are  authorized  alone  to  manage  the 
concerns  of  the  company. 

1  Caines,  381,  Union  Turnpike  Co.  v.  Jenkins.} 

Aggregate  corporations,  consisting  of  a  constant  succession  of  various 

persons,  can  regularly  do  no  act  without  writing;  therefore  gifts  (a)  by 

and  (b)  to  them  (c)  must  be  by  deed. 

Co.  Lit.  94  b;  6  Co.  38  b;  Cro.  Car.  170;  2  Saund.  305;  Raym.  191;  5  East,  242. 
(a)  :i  1  Johns.  Cas.  85. g/  They  cannot  attorn  without  deed.  6  Co.  38  b.  {Their  deed 
is  sufficient  to  pass  the  estate  on  the  affixing  of  the  common  seal,  without  any  formal 
delivery,  if  the  seal  is  affixed  with  that  intent.  But  it  will  not  have  this  effect,  if  direc- 
tions are  given  to  their  officer  not  to  deliver  over  the  deed  until  accounts  are  settled  with 
the  purchaser.  9  East,  360,  Derby  Canal  Co.  v.  Wilmot.  Payment  of  rent  to  the  proper 
officers  of  a  corporation,  on  a  lease  void  because  not  under  the  common  seal,  is  proof  of 
a  tenancy  from  year  to  year  under  the  corporation.     5  Bos.  &  Pul.  247,  Wood  v.  Tate. 
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See  8  East,  228,  Doe  v.  Woodman.}  (6)  A  gift  to  a  dean  and  chapter,  or  other  corpo- 
ration aggregate,  must  be  by  deed.  Co.  Lit.  94  b.  But  an  abbot,  bishop,  parson,  &c, 
or  other  sole  body  politic,  might  have  been  enfeoffed  without  deed.  Co.  Lit.  94  b. 
(c)  Where  if  pleaded  the  thing  is  done,  it  must  be  intended  by  deed.  Cro.  Jac.  411 ; 
2  Saund.  305. 

A  corporation  aggregate  cannot,  without  deed,  command  their  bailiff 

to  enter  into  certain  lands  of  their  lessee  for  years,  for  a  condition  broken. 

Roll.  Abr.  514;  Cro.  Eliz.815;  2  Roll.  Abr.  699,S.C;  Cro.  Jac.  411;  Cro.  Car.  269. 

[Neither  can  they,  without  deed,  appoint  one  to  seize  goods  as  forfeited 
to  the  use  of  the  corporation. 

Home  v.  Joy,  1  Ventr.  47 ;  1  Mod.  18 ;  2  Keb.  567,  cited  3  P.  Wms.  424. 

Nor  can  they,  without  deed,  present  a  clerk  to  a  living. 

13  H.  8,  12;  Bro.  Corp.  83.] 

But  a  corporation  may  employ  one  in  ordinary  services  without  deed, 
as  a  butler,  cook,  &c,  but  not  to  appear  for  them  in  an  assize,  or  any 
other  act  which  concerns  their  interest  or  title. 

Vent.  47;  Mod.  18. 

So,  a  man  may  avow  the  taking  cattle  damage-feasant,  as  bailiff  to  a 
corporation,  without  having  any  precept  in  writing. 
3  Lev.  107. 

Also,  a  corporation  aggregate  may  appoint  a  bailiff  to  distrain  without 
deed  or  warrant,  as  well  as  a  cook  or  butler ;  for  it  neither  vests  nor 
devests  any  sort  of  interest  in  or  out  of  the  corporation. 

Salk.  191,  pi.  3. 

So,  if  the  sheriff  makes  a  warrant  to  a  corporation  that  hath  return  of 
writs  to  arrest  a  man,  they  may  by  parol  make  a  bailiff  to  execute  it. 

Moor,  552. 

||  So,  a  verbal  notice  to  quit,  given  by  the  steward  of  a  corporation, 
will  be  sufficient. 

Roe  v.  Pierce.  2  Campb.  N.  P.  96. jj 

[The  Bank  of  England,  or  any  similar  corporation,  may,  without  deed, 

empower  their  servant  to  make  promissory  notes,  or  bills  of  exchange, 

in  their  name :  and  this  is  the  usual  practice  with  the  bank. 

Rex  v.  Biggs,  3  P.  Wms.  419.]  ||  1  Str.  118,  S.  C.  See,  too,  Yarborough  v.  The  Bank 
of  England,  16  East,  6.|J 

If  a  lease  for  years  be  made  to  a  corporation  aggregate  of  many,  they 
cannot  make  an  (a)  actual  surrender  thereof,  but  by  deed  under  their  seal. 

10  Co.  68.  (a)  But,  if  they  accept  a  new  lease  thereof,  this  is  a  surrender  in  law  of 
their  first  lease.    10  Co.  68  b. 

If  the  churchwardens  of  S  are  incorporated,  &c,  and  the  king  leases, 
&c,  to  them  for  twenty-one  years,  and,  in  consideration  of  a  surrender 
thereof,  leases  to  them  for  fifty  years,  they  may  with  their  own  hands, 
and  without  writing,  (b)  deliver  the  first  letters  patent  into  Chancery  to 
be  cancelled. 

10  Co.  68.  (b)  A  dean  and  chapter  in  their  chapter-house  acknowledged  a  deed  of 
grant  of  their  lands  to  the  king,  without  making  an  attorney.  Moor,  676,  held  clearly 
by  Egerton,  lord  keeper,  that  it  might  be  done,  as  well  as  to  put  their  common  seal  to  a 
deed  without  attorney:  but  vide  Leon.  184;  Roll.  Rep.  82. 

In  ejectment,  the  plaintiff  declared  upon  a  demise  made  to  him  by  the 

aldermen  and  burgesses  of ,  without  setting  forth  that  it  was  by 

deed,  or  under  the  seal  of  the  corporation,  and  on  a  writ  of  error  it  was 
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holden  well  enough  ;  and  that  this  being  a  fictitious  action  to  try  the 
title,  the  demise  need  not  now  be  set  out  to  have  been  by  deed. 

Carth.  390,  Patrick  v.  Palls. 

It'  a  mandamus  be  directed  to  the  mayor  and  commonalty  of  T,  the 

return  may  be  made  in  the  name  of  the  corporation,  without  the  common 

.or  the  band  of  the  mayor  set  to  it;  for  though  a  corporation  cannot 

ild  an  art   in  pais  without  their  common  seal,  yet  they  may  do  an  act 

upon  record,  by  which  they  are  estopped  to  say  it  is  not  their  act. 

Salk.  192,  and  vide  Skin.  151.  Seal  of  a  corporation,  put  to  a  deed  by  a  person  who 
is  not  mayor,  does  not  make  it  the  deed  of  the  corporation.    12  Mod.  423. 

A  corporation  not  established  for  trading  purposes,  cannot  be  accept- 
or of  a  bill  of  exchange,  payable  at  less  than  six  months  after  date,  as 
this  would  be  a  contravention  of  the  bank  acts.  Quaere.  Whether  any, 
ept  a  trading  corporation,  can  bind  themselves  as  parties  to  a  bill  of 
exchange ? 

Broughton  v.  Manchester  and  Salford  Water-works,  3  Barn.  &  A.  1. 

Jlsstimpsit  will  lie  against  a  trading  corporation  whose  power  of 
drawing  and  accepting  bills  is  recognised  by  statute. 

Murray  v.  East  India  Co.  5  Bam.  &  A.  204.  \\ 

4.  What  Things  they  may  take  in  Succession. 

A  corporation  aggregate  may  take  any  chattel,  as  bonds,  leases,  &c, 
in  its  political  capacity,  which  shall  go  in  succession,  because  it  is  always 
in  being. 

1  .  Lit.  IG  b;  Roll.  Abr.  515.  /SAn  aggregate  corporation  cannot,  at  common  law, 
be  successor  to  another  corporation  aggregate.    5  Mass.  554.  # 

But  (a)  regularly,  no  chattel  shall  go  in  succession  in  case  of  a  sole 
corporation. 

Co.  Pit.  46  b;  Hob.  64  ;  Dyer,  48;  Co.  Lit.  9  a.  (a)  But  a  sole  corporation  by  cus- 
tom may  be  enabled  by  the  same  custom  to  take  a  chattel  in  succession,  as  the  chamber- 
lain of  London,  whose  successor  by  custom  may  have  execution  of  a  bond  or  recognisance 
acknowledged  to  his  predecessor  for  orphanage  money.    4  Co.  65;  Cro.  Eliz.  464,  682. 

Therefore  if  (b)  a  lease  for  years  be  made  to  a  bishop  and  his  succes- 
sors, and  the  bishop  die,  this  shall  not  go  to  his  successors,  but  to  his 
executors. 

Co.  Lit.  46  b.  (b)  The  ornaments  of  the  chapel  of  the  predecessor  belong  to  the  suc- 
ceeding bishop,  and  are  merely  in  succession,  though  other  chattels,  in  case  of  a  sole 
corporation,  belong  to  the  executors  of  the  deceased,  and  go  not  in  succession.  12  Co. 
105.  So,  the  ancient  jewels  of  the  crown  shall  go  to  the  successor,  and  are  not  devi- 
sable by  testament.  Co.  Lit.  18  b.  But  they  may  be  disposed  of  by  patent,  per  Berk 
ley  and  Jones,  Cro.  Car.  344. 

If  a(c)   master  of   a  house,  that  hath  a  covent   and  common  seal, 

recovers  in  an  annuity,  and  after  arrearages  incur,  and  after  he  dies,  the 

succeeding  master  shall  have  the  arrearages,  and  not  the  executor  of  the 

predecessor,  because  the  predecessor  could  not  make  a  testament. 

(c)  19  H.  6,  44;  Roll.  Abr.  515,  where  the  successor  of  an  abbot  shall  recover 
damages  in  a  writ  of  entry,  though  it  is  otherwise  in  case  of  a  bishop,  and  other  sole 
secular  bodies  politic.     2  Inst.  286. 

But  if  a  parson  recovers  an  annuity,  and  after  arrearages  incur,  and 
after  the  parson  dies,  the  executor  of  the  parson  shall  have  the  arrear- 
ages, and  not  the  successor,  because  he  could  make  a  testament. 

19  H.6,  44;  Roll.  Abr.  516. 
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By  the  charter  granted  to  the  college  of  physicians,  and  confirmed  in 
parliament,  the  offenders  in  practising  physic  in  London,  without  admis- 
sion by  the  college  of  physicians,  shall  forfeit  51.  for  every  month,  unum 
dimidium  regi  et  alterum  dimidium  dicto  presidenti  et  collegio:  on 
this  charter  it  was  holden,  that  if  the  president  of  the  college  recovers  in 
debt  against  an  offender,  and  dies,  the  successor  shall  have  a  scire 
facias  to  execute  it,  and  not  the  executor ;  for  the  predecessor  recovered 
it  as  due  to  him  ano  the  college. 

Roll.  Abr.  515;  Atkins  and  Gardiner,  Cro.  Jac.  159;  Noy,  121 ;  Brownl.  93,  S.  C. 

5.  Where  they  shall  be  liable  in  their  natural  Capacities. 

If  a  corporation  aggregate  disseise  to  the  use  of  another,  they  are  dis- 
seisors in  their  natural  capacity,  and  the  persons  who  committed  the 
wrong  shall  be  charged  therewith,  and  not  the  corporation,  which  con- 
sisting of  a  constant  succession  of  various  persons,  and  as  a  corporation 
can  regularly  do  no  act  without  writing. 

Vide  tit.  Disseisin. 

If  a  mayor,  or  any  other  member  of  a  corporation,  procure  a  false 
return  to  be  made  to  a  mandamus,  they  may  be  proceeded  against  in 
their  private  capacities. 

||  Mayor  of  Thetford's  case,  1  Salk.  192;  Rex  v.  Pilkington,  Carth.  171;  Rex  v. 
Rippon,  1  Ld.  Raym.  564. 

But  an  action  cannot  be  maintained  against  individuals  for  acts  erro- 
neously done  by  them  in  a  corporate  capacity  to  the  injury  of  the  plain- 
tiff, unless,  at  least,  there  be  ground  to  impute  malice  to  them. 

Harman  v.  Tappenden,  1  East,  555. || 

If  the  master  and  wardens  of  the  company  of  woodmongers  enter  into 
bonds  thus,  viz.,  novcrhit,  <$*c,  magistrum  et  guardianos,  fyc,  ieneri, 
§c,  and  the  common  seal  is  put  thereto,  and  it  is  signed  as  usual,  by  the 
principal  of  the  company,  and  endorsed  Sigillat.  et  deliberat.  in  prse- 
sentid,  fyc,  and  the  corporation  is  dissolved  after,  yet  they  shall  not 
be  (a)  charged  in  their  natural  capacity. 

Lev.  237.  Where  a  corporation  granted  an  annuity,  and  was  afterwards  dissolved. 
Vide  Owen,  73  ;  2  And.  107.  («)  Where  in  equity,  the  private  members  of  a  company 
where  made  liable  to  the  company's  debt,  where  the  company  had  no  goods.  2  Vern. 
396.  /3  In  a  case  where  all  the  members  of  a  corporation  covenanted  on  its  behalf,  under 
their  private  seals,  binding  themselves  and  their  heirs  that  the  corporation  should  do  cer- 
tain acts,  it  was  held  that  they  were  personally  bound.  Tillesten  et  al.  v.  Newell  et  al. 
13  Mass.  406.  g/ 

{An  action  will  not  lie  against  the  individual  members  for  having, 
when  acting  in  their  corporate  capacity,  and  without  malice,  erroneously 
amoved  a  member,  who  was  afterwards  restored  by  mandamus. 

1  East,  555,  Harman  v.  Tappenden;  3  Esp.  Rep.  278,  S.  C.} 

[6.  Of  the  Qualifications  requisite  for  Members  or  Officers  of  Corporations.     0  And  what 
constitutes  a  Member,  and  of  the  Amotions  of  Members,  their  Rights  and  Duties. 

(1.)  Of  the  Qualifications  of  Members,  $"c.tf 

A  Quaker,  who  has  served  an  apprenticeship  of  seven  years,  is  enti- 
tled to  be  admitted  to  the  freedom  of  a  corporation  as  well  as  any  other 
person,  and  his  solemn  affirmation,  by  virtue  of  7  &  8  W.  3,  c.  34,  is 
equivalent  to  taking  the  usual  oaths ;  for  that  clause  of  the  statute  which 
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provides  that  no  Quaker,  by  virtue  of  that  act,  shall  have  any  office  or 
place  of  profit  in  the  government  does  not  extend  to  the  freedom  of  a 
corporation. 

Rex  v.  Morris,  Carth.  448;  1  Ld.  Raym.  337;  5  Mod.  402. 

Though  it  he  true  that  where  an  infant  is  actually  mayor,  or  other 
chief  officer  of  the  corporation,  this  shall  not  avoid  the  acts  of  the  cor- 
poration with  respect  to  strangers;  because  these  acts  are  not  the  acts 
ol'  the  particular  persons,  but  of  the  body  corporate  ;  yet  it  seems  that 
where  neither  the  provisions  of  the  charter,  nor  the  usage  of  the  corpo- 
ration expressly  authorize  the  election  of  an  infant  into  a  corporate 
office,  he  is  not  capable  of  being  elected. 
5  Co.  27  ;   Rex  v.  Carter,  Cowp.  220  ;  Rex  v.  White,  Ca.  temp.  Hardw.  8. 

|]  Where  by  the  constitution  apprentices  serving  seven  years  to  freemen 
residing  in  the  town,  were  entitled  to  freedom,  and  by  a  by-law  the 
indentures  were  required  to  be  enrolled,  an  apprentice  bound  to  a 
lit  eman  resident  only  occasionally,  is  not  entitled  to  have  his  inden- 
tures enrolled ;  and  the  court  will  not  grant  a  mandamus  to  the  town- 
clerk. 

Rex  v.  Marshall,  2  Term  R.  2. 

Where  a  charter  ordained  that  no  person  should  be  admitted  a  bur- 
gess, except  he  had  for  three  years  been  seised  of  an  estate  of  freehold 
for  his  life,  or  for  some  greater  estate  of  a  certain  yearly  value,  with  an 
exception  of  such  as  should  be  seised  of  such  estate  of  such  yearly 
value  come  to  him  by  descent  or  marriage ;  it  was  held,  that  a  party 
seised  of  an  estate  in  right  of  his  wife  for  her  life,  was  not  within  the 
exception. 

Rex  v.  Powell,  8  Term  R.  639. 

Where  a  charter  required  the  mayor  to  be  resiant,  on  pain  of  forfeit- 
ing a  sum  not  exceeding  100/.;  it  was  held,  that  resiancy  was  not 
required  as  a  qualification  for  holding  the  office,  but  only  under  a 
penalty. 

Rex  v.  Williams,  2  Maule  &  S.  141. 

Where,  by  the  custom,  all  persons  having  served  an  apprenticeship  to 
a  free  burgess  carrying  on  trade  were  entitled  to  be  free  burgesses ;  it 
was  held,  that  a  clerk,  having  served  under  articles  to  an  attorney,  was 
not  within  the  custom. 

Rex  v.  Mayor  of  Doncaster,  7  Barn.  &  C.  630.  || 

Residence  within  a  corporate  town    is   not  necessarily  a  previous 

qualification  for  the  freedom  of  the  corporation,  and  the  freedom,  when 

once  obtained,  is  not  forfeited  by  non-residence :  but  by  the  constitution 

of  the  corporation,  whether  by  prescription,  or  the  express  words  of  the 

charter,  residence  may  be  requisite  as  a  previous  qualification  :  (a)  and, 

where  that  is  the  case,  the  Court  of  King's  Bench  will  grant  leave  to  file 

an  information,  in  the  nature  of  quo  warranto,  against  the  governing 

part  of  the  corporation,  for  admitting  persons  non-resident. 

(a)  1  Barnardist.  138  ;  1  Salk.  374  ;  1  Ld.  Raym.  426  ;  Carth.  503.  &  Residence  in 
a  town,  after  having  attained  full  age,  or  moving  into  it,  makes  one  a  member  of  the 
corporate  body,  without  his  consent,  or  the  performrnce  of  any  other  act.  Lord  v.  Cham- 
berlain, 2  Greenl.  69;  and  see  6  Greenl.  410;  10  Mass.  342;  15  Mass.  199.  # 

Where  a  man  is  already  a  member  of  a  corporation,  residence  is  not 
a  precedent  qualification  to  his  being  chosen  to  a  corporate  office,  unless 
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expressly  required  by  the  constitution  of  the  borough ;  but,  though  resi- 
dence be  not  required  at  the  time  of  the  election,  an  absent  person  mnst 
not  be  chosen  collusively  for  any  sinister  purpose,  and  if  he  be,  the  elec- 
tion will  be  absolutely  void.  The  corporation  of  Cambridge,  on  the 
charter-day  for  the  election  of  a  mayor,  elected  a  person  who  was  an 
officer  in  the  army  just  gone  to  North  America,  and  without  the  least 
probability  of  his  returning  till  long  after  the  year  would  be  expired  : 
the  electors  were  sufficiently  apprized  of  the  fact,  at  the  time  of  the  elec- 
tion, and  soon  afterwards  had  express  notice  given  them  of  it,  but  re- 
fused to  proceed  to  a  new  election  ;  and  it  appeared  they  had  elected 
this  absentee  for  the  purpose  that  the  preceding  mayor  might  hold  over, 
which  it  was  pretended  he  might  do  by  ancient  usage,  and  by  virtue  of 
a  charter  of  Charles  the  Second.  The  Court  of  King's  Bench  held  that 
this  was  merely  a  colour  to  avoid  any  election  at  all :  that  the  electors 
had  chosen  this  person  because  they  knew  it  was  impossible  for  him  to 
execute  the  office,  and  that  the  election  was  absolutely  void. 
Cowp.  539  ;  Rex  v.  Mayor,  &c.  of  Cambridge,  4  Burr.  2008. 

By  the  provisions  of  a  charter,  residence  may  be  required  as  a  previous 
qualification  for  some  offices  and  not  for  others. 
Rex  v.  Heath,  1  Barnard.  416. 

pA  special  act  of  assembly  incorporating  certain  persons  for  purposes 

of  private  advantage  and  emolument  does  not  bind  the  persons  therein 

named  without  their  consent. 

Ellis  v.  Marshall,  2  Mass.  269  ;  4  Pet.  167;  but  such  consent  will  be  implied  from 
the  acts  of  such  person.  16  Mass.  87.  See  Wetmer  et  al.  v.  Schlatter  et  al.  2  Rawle, 
359;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94. 

An  act  of  assembly  incorporating  certain  persons  by  name,  and  all 
others  who  should  thereafter  become  members,  to  receive  from  time  to 
time  deposits  of  money,  and  to  pay  the  depositors  such  interest  as  might 
be  agreed  upon  by  the  directors,  and  enacted  that  for  the  security  of  the 
depositors  a  certain  capital  should  be  raised  to  be  divided  into  shares, 
which  should  be  transferable.  The  statute  then  provided  for  the  annual 
meetings  of  the  members,  and  the  election  of  directors  from  among  the 
members,  and  gave  the  directors  power  to  provide  for  the  admission  of 
new  members,  and  directed  them  to  appoint,  from  among  the  members, 
a  committee  of  examination,  and  also  to  make  a  dividend  of  profits,  and 
to  pay  the  same  to  the  stockholders  or  their  legal  representatives;  it  was 
held :  1.  That  the  stockholders,  as  such,  were  not  members  of  the  cor- 
poration; consequently,  that  the  assignee  of  a  stockholder  did  not  by  the 
assignment  become  a  member :  2.  That  the  original  members  continued 
to  be  such,  although  they  never  possessed  stock,  or,  if  they  did,  had  parted 
with  it. 

Case  of  the  Philad.  Savings  Institution,  1  Rawle,  461.  g? 

See  further  on  this  head,  tit.  Offices  and  Officers,  (E)  (K). 

0(2.)  What  Constitutes  a  Member. 

Persons  who  move  into  a  town,  or  are  there  on  becoming  of  age, 
become  members  without  any  other  act. 

Lord  v.  Chamberlain,  2  Greenl.  69  ;  and  see  10  Mass.  342;  15  Mass.  199. 

When  a  statute  incorporates  certain  persons  for  private  purposes,  it 
Vol.  II.— 58  2  Q 
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s  not    bind  the   persons  therein  named,  unless  they  consent  to  it 
expressly  or  by  implication. 

Ellis  v.  Marshall,  2  Mass.  269;  4  Pet.  167;   i6  Mass.  87;  2Rawle,  359. 

A  subscription  made  by  one  person  in  the  name  of  another,  without 
authority,  t\ors  not  make  the  former  a  member  of  the  corporation. 
Salem  Mill  Dam  Corporation  v.  Hopes,  9  Pick.  187. 

When  the  act  of  incorporation  requires  every  subscriber  to  pay  a  cer- 
tain sum  of  money  to  become  a  member,  a  person  who  subscribes  but 
does  not  pay  the  money,  is  not  a  member  so  as  to  be  liable  to  an  action 
for  the  amount  of  the  stock  he  subscribed  for. 

Highland  Turnpike  Company  v.  M'lvean,  11  Johns.  100;  Hibemia  Turnpike  Com- 
pany v.  Henderson,  8  S.  &  K.  219;  and  see  13  S.  &  R.  134. 

In  .Massachusetts,  it  is  not  requisite,  in  order  to  constitute  a  member 
of  a  manufacturing  corporation,  that  the  party  should  have  a  certificate 
of  his  shares. 

Chester  Glass  Company  v.  Dewey,  16  Mass.  94. 

(3.)  Of  the  Amotion  of  Members. 

Every  corporation  has  power,  inherently,  to  expel  members  in  certain 
cases;  for  example,  1.  When  a  member  commits  an  infamous  offence, 
of  which  he  has  been  lawfully  convicted,  which  renders  him  unfit  for  the 
society  of  honest  men.  2.  When  the  offence  is  against  the  party's  duties 
as  a  corporator.  3.  When  the  offence  is  of  a  mixed  nature,  partly  against 
the  party's  duty  as  a  corporator,  and  also  against  the  laws  of  the  land. 

Commonwealth  v.  The  St.  Patrick  Ben.  Soc.  2  Binn.  248. 

Charging  a  corporation  with  money  which  the  member  never  paid,  is 
sufficient  cause  for  his  expulsion,  if  done  fraudulently  ;  but  the  mere 
misemploy ment  of  money  is  not  sufficient  cause  of  amotion. 

Commonwealth  v.  The  Guardians  of  the  Poor,  6  S.  &  R.  469; 

The  amotion  of  a  member  on  account  of,  1st,  disrespectful  and  con 
temptuous   language  towards   his  associates ;    2dly,  neglect  of  official 
duties  in  not  acting  on  committees,  was  held  insufficient. 

Fuller  v.  Trustees,  &c,  6  Conn.  533. 

The  party  proceeded  against  must  have  notice  of  the  proceedings. 

Delacy  v.  Neuse  Navigation  Company,  1  Hawks,  274 ;  Black  and  White  Smith's 
Society  v.  Vandyke,  2  Whart.  309. 

Without  express  authority  in  the  charter,  a  member  cannot  be  dis- 
franchised, unless  he  has  been  guilty  of  some  offence  which  affects  the 
interest  or  good  government  of  the  corporation. 

Commonwealth  v.  Guardians,  &c,  6  S.  &  R.  469  ;  Commonwealth  v.  St.  Patrick's 
Ben.  Soc.  2  Binn.  448. 

(4.)  Of  the  Eights  and  Liabilities  of  Members. 

A  member  of  a  corporation  may  lawfully  sue  a  corporate  body  for  an 
injury  he  sustains  from  the  misconduct  of  its  officers  or  agents. 
Gray  v.  Portland  Bank,  3  Mass.  385. 

A  stockholder  may  transfer  his  interest  to  another  person,  though  the 
transfer  be  not  made  agreeably  to  the  rules  and  by-laws  of  the  corpora- 
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tion ;  (a)  but,  it  seems,  the  purchaser  cannot  lawfully  claim  a  dividend 
or  a  certificate  until  the  by-laws  have  been  complied  with,  (b) 

(a)  Gilbert  v.  Manchester  Iron  Man.  Co.  11  Wend.  627;  Quiner  v.  Marblehead 
Social  Insurance  Company,  10  Mass.  476.  (6)  Sergent  v.  Essex  Marine  Railway. 
9  Pick.  204. 

A  stockholder,  who  owns  stock,  which  stands  in  his  name  on  the 
transfer  books,  may  vote  upon  it,  though,  at  the  time,  it  may  be  hypothe- 
cated by  him.  (c)  And  a  trustee  who  so  holds  stock  for  others,  may  also 
vote  on  it.  (d) 

(c)  Ex  parte  Wilcox,  7  Cowen,  402.  (d)  Ex  parte  Barker,  6  Wend.  509.  Vide  Ex 
parte  Holmes,  5  Cowen,  435. 5?' 

7.  Of  the  Omcurrence  required  in  corporate  Acts. 

Where  no  special  provision  is  made  by  the  constitution  of  a  corpora- 
tion, the  whole  are  bound  by  the  acts,  not  only  of  the  major  part,  (e) 
but  of  the  major  part  of  those  who  are  present  at  a  regular  corporate 
meeting,  whether  the  number  present  be  a  majority  of  the  whole  body 
or  not.  (a-)  So,  though  a  particular  constitution  require  the  presence 
of  a  majority  of  the  whole  number,  yet  the  concurrence  and  consent  of 
a  majority  of  the  whole  is  not  necessary ;  it  is  sufficient  that  a  majority 
of  the  number  present  concur,  (h)  So,  where  a  number  less  than  the 
majority  of  the  whole,  are  by  a  particular  constitution  competent  to  do 
a  corporate  act,  the  act  of  a  majority  of  that  smaller  number  is  equivalent 
to  the  act  of  the  majority  of  the  whole :  thus,  by  the  constitution  of  the 
city  of  London,  forty  are  sufficient  to  form  a  court  of  common  council, 
though  the  number  of  common  councilmen  greatly  exceeds  the  double 
of  that  number,  and  a  majority  of  the  forty,  if  no  more  be  present,  bind 
the  whole  corporation.  So,  where  it  appeared  that  King  Edward  the 
Sixth,  by  charter,  incorporated  twelve  persons  by  name,  to  elect  a  chap- 
lain for  the  church  of  Kirton  in  Lincolnshire  ;  and  by  a  distinct  clause 
three  of  the  twelve  were  to  choose  a  chaplain  to  officiate  in  the  church 
of  Sandford,  within  the  parish  of  Kirton,  with  the  consent  and  approbation 
of  the  major  part  of  the  inhabitants  of  Sandford;  on  a  vacancy,  two 
of  the  three  chose  a  chaplain,  with  the  consent  of  the  major  part  of  the 
inhabitants  of  Sandford ;  the  third  dissented  :  the  question,  whether  this 
was  a  valid  election,  coming  before  Lord  Chancellor  Hardwicke,  he  is 
reported  to  have  expressed  himself  thus  : — "  It  cannot  be  disputed,  that 
wherever  a  certain  number  are  incorporated,  a  major  part  of  them  may 
do  any  corporate  act;  so,  if  all  be  summoned,  and  part  appear,  a  major 
part  of  those  that  appear  may  do  a  corporate  act,  though  nothing  be 
mentioned  in  the  charter  of  the  major  part.  This  is  the  common  con- 
struction of  charters,  and  I  am  of  opinion,  that  the  three  are  a  corporation 
for  the  purpose  for  which  they  are  appointed,  and  that  the  major  part 
of  them  may  do  any  corporate  act :  this  was  a  corporate  act,  and  the 
choice  too  was  confined,  and  consequently,  it  was  not  necessary  that  all 
the  three  should  join." 

1  Kyd.  on  Corp.  402.  (e)  10  Mod.  75;  12  Mod.  232.  /37  S.  &  R.  517.  $  (g)  Cowp. 
249.  /Sin  order  to  constitute  a  quorum  to  do  business,  when  the  number  of  directors  is 
definite,  there  must  be  a  majority  of  all  the  directors  present.  Ex  parte  Wilcocks, 
7  Cowen,  402. 9/     (A)  2  Burr.  1019  ;  Attorney-General  v.  Day,  2  Atk.  212. 

Where  a  charter  requires  an  act  to  be  done  by  the  major  part  of  a 
dejinite  body,  no  corporate  assembly  can  be  composed  of  less  than  a 
majority  of  such  definite  body,  when  complete  :  and  consequently,  when 
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the  number  is  reduced  below  that  majority,  the  power  of  acting  is  at  an 
end.  But  in  such  case,  if  the  number  be  indefinite,  the  words  major 
part  have  no  operation,  and  any  number  of  the  body,  duly  assembled, 
however  small,  is  sufficient  to  form  a  corporate  assembly. 

Rex  v.  Newsham,  Say.  Rep.  211;  Rex  v.  Grimes,  5  Burr.  2598;  Rex  v.  Varlo, 
Cowp.  248  ;  Rex  v.  Monday,  lb.  530;  Rex  v.  Bellringer,  4  T.  Rep.  810;  Rex  v.  Miller, 
6  T.  Rep.  "JOS  ;  Rex  v.  Morris,  4  East,  17;  07  Cowen,  402;  Rex  v.  Whittaker,  9  B.  & 
C.  648 

With  respect  to  the  head  of  the  corporation,  there  was  this  difference 
between  a  corporation  aggregate  of  one  person  capable  and  many 
incapable,  and  a  corporation  aggregate  of  many  persons  capable,  that  in 
the  former,  as  in  the  case  of  abbot  and  convent,  there  must  have  been 
the  concurrence  of  the  major  part,  and  of  the  head  besides,  because  the 
abbot  only  acted  with  the  consent  of  the  major  part  of  the  rest :  but  in 
the  latter,  as  in  the  case  of  masters  and  fellows,  or  mayor  and  com- 
monalty, the  head  is  but  a  member  of  the  acting  part,  in  the  same 
manner  as  any  other  individual ;  and  therefore,  without  a  particular  usage, 
or  the  express  provision  of  a  charter,  he  has  no  casting  voice. 

Rex  v.  Blythe,  5  Mod.  404,  421  ;  Reg.  v.  Sutton,  10  Mod.  74;  Cotton  v.  Davies, 
1  Str.  53. 

Where  it  appeared  that  an  officer  was  removable  by  bailiffs  and 
burgesses,  or  the  greater  p>°rt  of  them,  "  of  whom  the  bailiffs  to  be  two," 
and  it  was  said  in  the  return  to  a  mandamus,  that  he  was  removed  by 
the  bailiffs  and  burgesses,  the  bailiffs  being  then  present ;  the  court  held, 
that  if  the  actual  consent  of  the  bailiffs  had  been  required  in  this  case, 
their  consent  should  be  intended,  either  as  actually  given,  or  as  included 
in  that  of  the  major  part :  but  they  held  that  it  was  not  required ;  for 
that,  as  in  all  corporate  acts,  the  act  of  the  majority  is  the  act  of  the 
whole  ;  so  the  bailiffs  being  the  head  of  the  corporation,  nothing  could 
be  done  without  their  presence,  though  it  had  not  been  expressly 
required,  and  its  being  so  required  did  not  render  their  concurrence 
necessary. 

2  Ld.  Raym.  1236  ;  2  Salk.  434. 

Where  the  head  office  of  a  corporation  is  vested  in  more  than  one 
person,  as  in  the  case  of  two  bailiffs,  the  presence  of  both  is  absolutely 
necessary,  because  both  fill  but  one  office. 

1  Kyd.  'on  Corp.  428. 

Where  the  provisions  of  a  charter  direct  that  the  new  mayor  shall  be 
sworn  before  his  predecessor,  the  presence  only  of  the  latter  is  not  suffi- 
cient :  there  must  also  be  his  assent ;  at  least  nothing  must  appear  from 
which  his  dissent  is  manifest. 

Rex  v.  Ellis,  2  Str.  994;  more  fully  reported  in  9  East,  252,  notes. 
||  Where  the  crown  by  letters  patent  granted  to  the  master  and  wardens 
(four)  of  the  corporation  of  bakers,  by  themselves  and  their  deputy,  full 
power  to  overlook  and  correct  the  trade  of  baking,  it  was  held  that  the  ' 
master  and  one  warden  could  not  justify  entering  a  house  to  overlook 
bread,  for  they  were  not  a  majority  of  the  persons  authorized,  and  if  they 
acted  as  deputy  they  should  have  shown  that  they  were  appointed  by 
the  majority. 

Cooke  v.  Loveland,  2  Bos.  &  Pull.  31. 

Where  an  election  of  a  mayor  is  to  be  made  by  the  mayor,  aldermen 
bailiffs,  principal  burgesses  and  other  burgesses,  and  inhabitants  of  the 
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borough  for  the  time  being,  (they  being  for  that  purpose  congregated,) 
or  the  greater  part  of  them  as  should  be  so  congregated,  it  was  held  that 
a  majority  of  each  definite  body  must  be  present,  in  order  to  make  a 
valid  election.  And  a  majority  of  the  twenty-four  principal  burgesses 
not  being  present,  the  election  was  void. 

The  King  v.  Richard  Bower,  1  Barn.  &  C.  492;  and  see  Rex  v.  Thornton,  4  East,  294. 

The  doctrine  of  The  King  v.  Bellringer,  that  where  an  act  is  to  be 
done  by  the  majority  of  a  definite  body  of  the  corporation,  a  majority 
of  the  complete  definite  body  must  concur,  is  not  to  be  narrowed.  And 
it  was  held  to  apply  to  a  case  where  the  definite  number  of  capital  bur- 
gesses, were  by  the  charter  to  be  renewed  in  case  of  vacancy  by  the  other 
capital  burgesses,  at  that  time  surviving  and  remaining,  or  the  greater 
part  of  the  same  :  it  was  held  that  a  majority  of  the  complete,  and 
not  merely  the  existing,  number  mnst  concur  to  make  the  election  valid. 

Rex  v.  Devonshire,  1  Barn.  &  C.  609.  See  Rex  v.  Headley,  7  Barn.  &  C.  496, 
where,  according  to  the  words  of  the  charter,  it  was  held,  that  a  majority  of  the  body  at 
large  could  elect  without  a  majority  of  the  definite  body.  See  Rex  v.  Grant,  8  Barn.  & 
C.  363.|| 

8.  Of  the  Regularity  of  their  Proceedings. 

Where  corporate  acts  are  to  be  done,  not  on  a  charter  day,  and  by  a 
select  body,  there  must  be  a  summons  of  every  member,  except  such  as 
have  absolutely  deserted  the  town. 

Ca.  temp.  Hardw.  151  ;  1  Ves.  416.  /gStow  v.  Wise,  7  Conn.  219;  and,  it  seems, 
when  absent  corporators  have  known  agents  or  attorneys,  they  should  be  summoned. 
State  v.  Tudor,  5  Day,  229.  g/ 

And  where  there  are  different  assemblies  in  a  corporation  with  distinct 
powers,  and  all  the  members  of  the  smaller  assembly  are  members  of 
the  more  numerous ;  if  the  more  numerous  assembly  be  summoned  to 
meet  to  exercise  the  powers  lodged  in  them,  those  who  are  members  of 
the  smaller  assembly  cannot  separate  from  the  rest,  and  exercise  their 
distinct  powers  :  but  there  must  be  a  summons  for  that  purpose  of  the 
smaller  assembly  by  itself,  (a) 

(a)  [|  But  it  has  been  determined,  that  where  the  whole  corporation  are  summoned  for  a 
particular  purpose,  as,  to  receive  the  resignation  of  a  common  councilman,  a  select,  body, 
who  are  all  present  and  consenting,  may,  at  the  same  meeting,  without  any  particular 
summons  to  them  for  that  purpose  in  their  select  capacity,  proceed  to  the  election  of  a 
common  councilman  in  the  place  of  the  other  resigned;  the  power  of  election  being  in 
the  select  body,  and  the  charter  not  requiring  any  previous  summons.  Rex  v.  James 
Theodorick,  8  East,  543.  The  doctrine  in  the  text  proceeds  upon  the  case  of  Rex  v. 
Mayor  of  Carlisle,  which  immediately  follows.  But  the  facts  of  that  case,  as  stated  on 
the  record  of  the  mandamus  and  return  in  the  crown  office,  and  to  which  the  language 
of  the  court  must  be  taken  to  refer,  do  not  warrant  it.  For  it  appears  that  the  mayor 
and  all  the  aldermen  of  the  select  body  in  that  case  were  not  present  upon  the  occasion, 
but  only  the  mayor  and  major  part  of  the  aldermen.     Ibid.  || 

The  corporation  of  the  city  of  Carlisle  consisted  of  a  mayor,  aldermen, 
bailiffs,  and  capital  citizens,  who  together  formed  the  common  council, 
and  had  the  power  of  electing  capital  citizens;  the  power  of  amotion 
was  in  the  mayor  and  aldermen  only,  or  the  major  part  of  them.  The 
common  council  met  for  the  purpose  of  transacting  the  business  of  that 
assembly ;  and  the  mayor  and  aldermen  made  an  order  for  the  amotion 
of  one  Poulter,  a  capital  burgess,  for  a  cause  which  was  allowed  to  be 
legal.     The  court  held,  that  the  removal  in  this  case  was  not  regular, 

2  Q  2 
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and  that  there  ought  to  have  been  a  summons  for  the  mayor  and  alder- 
rnen  to  meet  in  their  distinct  capacity. 

H,\  v.  Mayor  of  Carlisle,  1  Str.  385;  Machell  v.  Nevison,  2  Ld.  Raym.  1355,  S.  P. 
Vide  not.  supra. 

It  hath  been  said,  that  if  all  the  members  of  the  corporation  be  present 

by  accident,  or  in  consequence  of  a  summons  to  attend  on  one  particular 

business,  acts  relating  to  any  other  business  done  by  unanimous  consent 

will  be  good;  ||  and  this  would  seem  to  be  correct,  with  this  addition, 

that  the  charter  do  not  require  a  previous  summons  for  such  other 

business.  || 

Per  Lord  Parker  in  Rex  v.  Strangeways,  Hil.  1  Geo.  1,  cited  by  Lord  Hardwicke, 
C\.  temp.  Hardw.  151  ;  1  Barnard.  80;  Musgrave  v.  Mayor  of  Appleby,  1  Str.  584; 
2  Ld.  Raym.  1358.     See  Kyd.  Corp.  434,  &c.;  Rex  v.  Theodorick,  8  East,  543. 

||  Where  a  charter  empowered  the  mayor,  justice  of  the  peace,  and  the 
restof  the  aldermen,  (seven  in  all,)  or  the  major  part  of  them,  when  it  should 
seem  to  them  convenient  and  necessary,  to  elect  as  many  free  burgesses 
a^  should  please  them,  and  to  the  same  free  burgesses  so  elected  to  ad- 
minister an  oath ;  and  the  defendant  was  elected  a  free  burgess  in  Octo- 
ber, 1S04,  and  in  December,  1S06,  at  a  meeting  of  six  out  of  the  seven 
aldermen,  in  consequence  of  a  mandamus  to  them  to  fill  up  the  vacant 
place  of  alderman,  and  which  meeting  the  mayor  said  was  holden  for 
that  sole  purpose,  tendered  himself  to  be  sworn  in,  against  which  three 
of  the  aldermen  protested,  and  one  of  them  immediately  left  the  room, 
but  before  the  other  two  protesters  withdrew,  the  mayor,  with  the  assent 
of  two  other  aldermen,  administered  the  oath  of  office  to  the  defendant; 
it  was  holden,  that  notwithstanding  this  protest,  yet,  as  one  of  the  pro- 
testers had  withdrawn,  it  was  competent  to  the  majority  who  remained 
to  administer  the  oath  ;  no  vote  having  been  come  to  by  the  major  part 
first  assembled  to  preclude  the  body  from  doing  the  act  at  that  meeting. 

Rex  v.  Courtenay,  9  East,  24G.  [| 

Where  a  summons  is  necessary,  it  is  not  sufficient  that  the  usual  and 
general  orders  be  given  to  the  summoning  officer ;  the  latter  must  actu- 
ally do  every  thing  he  possibly  can  to  summon  all  the  members  of  the 
select  body. 

Rex  v.  Mayor,  &c,  of  Shrewsbury,  Ca.  temp.  Hardw.  147 ;  0  Stoco  v.  Wise,  7  Conn. 
219.g/ 

It  has  been  said,  that  though  the  assembly  of  a  select  number  held 
not  on  a  charter-day,  be  irregular,  unless  every  member  within  reach 
of  summons,  be  actually  summoned,  yet  that  in  the  summons  it  is  not 
necessary  to  specify  any  particular  act.  However  well  founded  this 
may  be,  as  applied  to  the  ordinary  business  of  the  corporation,  it  seems 
that,  in  the  case  of  an  amotion  of  a  corporator,  a  general  summons  to 
every  member  is  not  sufficient ;  but  that  it  is  necessary  to  mention,  that 
it  is  intended  to  consider  the  question  of  removing  the  particular  person  : 
perhaps  even  that  will  not  be  sufficient,  but  it  may  be  necessary  to  state 
the  cause  of  his  intended  amotion.  This,  however,  does  not  appear  to 
be  fully  settled,  for  in  the  cases  where  the  amotion  of  members  has  been 
held  irregular  for  want  of  a  proper  summons,  the  determination  has 
generally  proceeded  on  the  circumstance  of  there  having  been  no  sum- 
mons at  all. 

Per  Eyre,  J.,  1  Str.  386 ;    Rex  v.  Mayor,  &c.  of  Liverpool,  2  Burr.  723  ;    Rex  v 

Mayor,  &c.  of  Doncaster,  lb.  738. 
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Bat  no  summons  is  necessary  where  a  member  is  not  resident  within 
the  town. 

5  Burr.  2601. 

It  is  laid  down  as  a  general  rule,  that  where  there  is  a  usual  method 
of  notice,  that  cannot  be  dispensed  with,  though  there  be  an  actual  sum- 
mons of  all  the  members,  unless  indeed  every  single  member  be  present 
at.  the  meeting,  and  consent  to  waive  it. 

Rex  v.  May,  &c,  and  Rex  v.  Little,  &c.  Freemen  of  Saltash,  5  Burr.  2682. 
|  The  act  of  swearing  in  a  burgess,  being  merely  ministerial,  it  hath 
been  holden  that  it  may  be  done  by  the  mayor,  as  presiding  officer,  in 
the  presence  of  the  majority  of  the  body  by  whom  such  act  is  required 
to  be  done,  whensoever  and  howsoever  assembled,  and  without  any 
previous  summons  for  that  purpose  ;  there  being  no  dissent  by  the  ma- 
jority at  the  time  of  administering  the  oath.  The  swearing  in  of  a  bur- 
gess may  well  be  at  a  time  subsequent  to  the  election,  he  having  had  a 
present  legal  capacity  to  be  sworn  in  at  the  time  of  his  election. 

Rex  v.  Courtenay,  9  East,  24G.  || 

Where  it  is  intended  to  remove  any  one  of  the  members  or  officers  of 
a  corporation,  it  is,  in  general,  absolutely  necessary,  not  only  that  he 
should  be  summoned  generally  to  attend  ;  but  he  must  have  a  particular 
summons  to  attend  and  answer  the  particular  charge  alleged  against 
him ;  for  it  would  be  highly  unjust,  upon  a  general  summons,  to  remove 
a  man  for  particular  offences,  which  he  may  have  had  no  opportunity 
of  preparing  to  answer. 

James  Bagg's  case,  11  Co.  99  a;  Clyde's  case,  4  Mod.  33,  37.  /3Acc.  Common- 
wealth v.  Pennsylvania  Beneficial  Institution,  2  S.  &  R.  141  ;  Delacy  v.  Neuse  Navi- 
gation Company,  1  Hawks,  274;  Black  and  White  Smith's  Society  v.  Vandyke, 
2  VVhart.  309.  # 

But  there  may  be  particular  circumstances,  under  which  the  summons 
may  be  dispensed  with.  Thus,  says  Holt,  C.  J.,  "  a  man  ought  not  to 
be  disfranchised  until  he  has  been  heard  in  his  defence,  on  notice  and 
preparation,  and  notice  is  only  necessary  for  that  purpose.  Therefore, 
if  a  man  be  charged  in  plenis  comitiis,  and  ordered  to  prepare  by  such 
a  time,  this  will  be  good,  though  there  be  no  actual  summons,  because 
if  the  party  be  heard  it  is  sufficient." 
Re~  v.  Chalke,  1  Ld.  Raym.  225 ;  1  Salk.  42. 

If  a  party  be  charged  with  a  particular  offence  in  one  assembly,  and 

ordered  to  prepare  for  his  defence,  he  certainly  cannot  complain  of  want 

of  notice ;  but  it  seems  very  doubtful  whether  his  being  charged  and 

answering  in  the  same  assembly  will  cure  the  want  of  notice. 

Serjeant  Whitaker's  case,  2  Ld.  Raym.  1240;  2  Salk.  435.  See  1  Kyd.  Corp.  445 
— 449. 

Where  a  person  is  removable  for  non-residence,  there  is  no  necessity 
tc  summon  him  before  he  is  removed,  because  he  has  abdicated  the 
town,  and  is  out  of  the  reach  of  summons,  (a)  But  if  he  be  removable 
for  non-attendance  at  the  corporate  assemblies,  he  must  have  had  per- 
sonal notice  to  attend,  and  that  his  presence  was  necessary ;  for  the 
usual  notice  of  the  intended  meeting  will  not  be  sufficient,  unless  that 
usual  notice  be  personal,  (b) 

(a)  Comb.  198,  270;  1  Show.  259,  364;  Reg.  v.  Trubody,  2  Ld.  Raym.  1275,  cited 
in  Dougl.  152,  157.  Vide  Sty.  151,  446;  Palm.  451;  1  Sid.  14;  2  Sid.  97;  Fortesc. 
205.     (b)  Rex  v.  Richardson,  1  Burr.  517,  520,  540. 
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A  man  may  be  constituted  a  burgess,  or  appointed  to  an  office,  by 
I  under  the  common  seal,  and  then  he  ought  to  be  discharged  in  the 
same  manner :  but,  where  the  party  is  constituted  or  appointed  by  elec- 
tion, nothing  more  is  required  than  an  entry  in  the  books  of  the  corpo- 
ration :  and  he  may  be  discharged  by  an  order  entered  in  the  same 
manner. 

1  Ld.  Raym.  226;   1  Kyd.  Corp.  450. 

S   .  where  an  office  is  granted  by  deed,  the  resignation  or  surrender 

»ht  also  to  be  by  deed ;  but.  where  an  officer  is  appointed  by  election. 

the  corporation  may  accept  his  resignation  or  surrender  by  parol  before 

them:  "if.  indeed."  says  Hort,  "a  man  speak  at  large,  and  say  he  will 

be  no  longer  alderman,  &c,  that  signifies  nothing:  but,  if  he  come  in  an 

:i  assembly  of  the  corporation,  and  there  resign  his  office,  declaring 

that  he  will  not  continue  in  it  any  longer,  and  desire  them  to  accept  his 

.nation,  and  they  accept  it  and  elect  another  in  his  room,  this  is  a 

good  resisnation." 

1  Ld.  Raym.  563;  2  Salk.  423. 

Neglect  to  be  sworn  into  an  office  for  above  twenty  years  after  the 

partvrs  election  to  it,  is  evidence  of  his  refusal  to  accept  the  office  :  as  his 

acquiescence  unexplained  for  so  long  a  time  in  the  election  of  another 

-on  into  the  office  is  evidence  of  his  renunciation  of  it,  and  of  the 

acceptance  of  such  renunciation  by  the  body. 

Res  v.  Jordan,  Ca.  temp.  Hardw.  255.  j 

With  respect  to  the  presiding  officer,  it  is  to  be  observed,  that  where 
strangers  are  not  interested,  all  voluntary  acts  not  jiecessary  to  carry  on 
the  business  of  the  corporation,  done  by  an  usurper  or  a  mayor  de  facto. 

mder  the  authority  of  either,  seem  to  be  void:  and  that  some  neces- 
sary acts  are  void  in  both  cases.  For  though  in  the  case  of  The  King 
v.  Lisle,  the  court  dwelt  upon  the  circumstance  of  the  election  of  the 

ndant  not  being  a  necessary  act,  yet  it  appears  from  subsequent 
cases,  that  the  circumstance  of  the  act  being  necessary  is  not  alone  suffi- 

I  to  make  it  good. 

2  Str.  1090;  Andr.  163;   1  Kyd.  Corp.  454. 

In  the  King  and  Hebden.  the  defendant  made  a  title  to  the  office  of 

iff  of  Scarborough,  from  an  election  under  the  bailiffship  of  Batty  and 

Armstrong,  and  on  issue  joined  whether  these  were  bailiffs  or  not,  a  re- 

i  of  a  judgment  of  ouster  against  them  was  read  in  evidence :  and 

a  motion  for  a  new  trial  it  was  holden.  that  it  was  properly  admitted. 

and  the  same  evidence  was  said  to  have  been  lately  admitted  in  a  trial 

at  bar.  in  a  case  relating  to  the  corporation  of  Orford. 

2  Str.  1109;  Andr.  3??. 

In  the  case  of  The  King  and  Grimes,  a  question  having  been  made, 
whether  the  special  verdict  found  on  the  information  against  John  Leigh, 
usurping  the  office  of  mayor,  and  the  judgment  given  thereupon 
_•  inst  him,  were  evidence  in  the  present  case  against  Grimes  for  usurp- 
2   the  office  of  capital  burgess;  and  to  what  degree  it  ought  to  be 
■  wed:  the  court  held  it  to  be  admissible,  but  not  conclusive,  and,  in 
fact,  gave  judgment  against  him.  on  the  ground  that  Leigh,  who  had 
presided  at  his  election,  was  not  a  rightful  mayor.     In  the  first  of  these 
cases,  if  not  in  both,  the  election  was  an  act  necessary  to  the  preserva- 
tion of  the  corporation. 
1. 
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||  It  is  said,  "(a)  that  as  in  all  corporate  acts,  the  act  of  the  majority  is 
the  act  of  the  whole,  so  the  bailiffs  being  the  head  of  the  corporation, 
nothing  can  be  done  without  their  presence;  and  that  this  is  so,  though 
no  special  provision  be  made  for  it  in  the  charter."  But  (b)  this  must 
be  understood  of  general  corporate  acts  required  to  be  done  by  the  whole 
body  corporately  assembled,  and  which,  of  course  are  not  well  done,  if 
the  chief  officer,  being  an  integral  part  of  such  body,  be  wanting.  But 
the  rule  does  not  apply  to  cases  were  acts  are  required  or  authorized  to 
be  done,  by  any  one  integral  member,  or  branch  of  the  corporation,  act- 
ing separately  and  apart  from  the  rest. 

(a)  Reg.  v.  The  Bailiffs  of  Ipswich,  2  Ld.  Raym.  1237.  (b)  Rex  v.  Corry,  5  East,  372.  |j 

\  Where  the  mayor's  presence  is  necessary  at  a  corporate  assembly, 

his  departure  before  a  business,  regularly  begun,  be  concluded,  will  not 

invalidate  that  particular  business,  but  the  assembly  cannot  proceed  to 

any  thing  else. 

1  Barnard.  385;  contra,  8  East,  389,  The  King  v.  Buller.} 

||  Where  a  power  of  creating  freemen  has  once  been  vested  in  the  body 
at  large  of  a  prescriptive  corporation,  the  exercise  of  it  cannot  afterwards 
be  sustained  in  a  select  part  of  the  same  corporation,  continued  by  char- 
ters under  other  names  of  incorporation,  there  being  no  express  grant  of 
such  a  power  to  the  select  body  by  charter,  nor  even  any  by-law  to  that 
effect ;  and  this  although  the  charters  contain  a  confirmation  of  all 
former  privileges,  &c,  and  although  the  power  have  been  exercised  by 
the  select  body,  since  the  granting  of  the  charters. 

Rex  v.  Holland,  2  East,  R.  70. 

Though  there  is  a  prescriptive  right  in  the  eldest  sons  of  burgesses 
born  in  the  town,  and  the  younger  sons  born  in  the  town,  and  who  have 
served  a  seven  years'  apprenticeship,  and  in  every  person  having  served 
a  seven  years'  apprenticeship  to  a  burgess,  to  be  admitted  burgesses,  this 
does  not  necessarily  exclude  the  incidental  power,  arising  by  implication, 
for  the  corporation  to  secure  their  perpetual  succession  by  voluntary 
elections.  Whether  such  power  of  voluntary  election  be  incidental  to 
the  corporation  or  exist  by  prescription,  they  may  delegate  it  to  a  select 
part  of  themselves  but  not  to  a  stranger,  and  the  recorder  of  the  town 
must  be  taken  to  be  a  stranger,  if  not  a  burgess. 

Rex  v.  Bird,  13  East,  367. 

Though  the  affixing  the  corporate  seal  passes  the  estate  without  a 
formal  delivery,  if  done  with  that  intent,  it  is  otherwise  if  the  order  for 
affixing  the  seal  be  accompanied  by  a  direction  to  the  clerk  to  retain  the 
deed  in  his  hands,  till  accounts  are  adjusted  with  the  purchaser. 

Derby  Canal  Co.  v.  Wilmot,  9  East,  360.  || 

9.   Of  the  Election  and  Amotion  of  their  Members. 

There  cannot  properly  be  any  election  to  an  office  which  is  not  actu- 
ally vacant,  for  though  it  may  be  a  practice  in  some  cases  to  choose  a 
person  before  hand,  which  may  be  called  an  inceptive  election,  and  on 
the  death  of  the  predecessor,  to  admit  the  person  before  nominated, 
which  completes  the  election  ;  yet  such  an  inceptive  election  is  not  bind- 
ing on  the  electors ;  and  when  the  vacancy  really  happens,  they  may 
elect  another. 

Skin.  45;  2  Kyd.  Corp.  5. 
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If  the  diction  of  a  particular  officer  be,  by  ancient  charter,  vested  in 
one  body,  a  subsequent  one  cannot  of  itself  alter  the  mode  of  election; 
but,  if  the  subsequent  charter  be  accepted  by  the  corporation  at  large,  or 
if  they  acquiesce  under  it,  and  act  in  conformity  to  it,  which  is  evidence 
of  acceptance,  the  latter  mode  of  election  is  valid. 
2  Kyd.  Corp.  G. 

By  a  charter  of  Henry  IV.  it  was  granted,  that  the  mayor,  aldermen, 
and  citizens  of  Norwich,  might  elect  two  to  be  sheriffs  of  that  city: 
Charlos  II.,  in  the  18th  year  of  his  reign,  by  his  charter  granted,  that  the 
mayor  and  aldermen  might  elect  one  sheriff,  and  the  citizens  the  other. 
The  subsequent  elections  were  made  according  to  the  provisions  of  the 
latter  charter,  and  were  held  good  by  the  opinion  of  two  justices 
against  one. 

Skin.  57  I. 

||  Where  the  charter  authorized  the  election  of  a  mayor  on  the  charter 
day,  with  power  to  hold  over,  and  on  the  mayor's  death  within  a  year 
after  his  election,  and  in  the  mean  time  the  alderman  next  in  order  to 
officiate  as  mayor,  this  provision  did  not  extend  to  the  case  of  the  mayor 
dying  more  than  a  year  from  the  election,  which  was  casus  omissus  in 
the  charter. 

Rex  v.  Smith,  2  Maule  &  S.  583. 

Whore  the  charter  directed  that  if  it  should  happen  that  any  of  the 
capital  burgesses  should  die  or  dwell  out  of  the  borough,  or  for  some 
cause  be  removed,  the  remainder  might  elect  others  in  the  place  of  those 
happening  to  die  or  be  removed,  these  words  were  held  not  so  unam- 
biguous as  to  warrant  the  court  in  granting  a  mandamus  to  admit  two 
persons  in  the  room  of  the  two  non-resident  burgesses,  the  corporation 
not  having  previously  removed  them  for  this  cause  from  their  office. 

Rex  v.  Mayor  of  Truro,  3  Barn.  &  A.  590. 

The  case  of  Rex  v.  Amery,  2  Term  R.  568,  (p.  476,)  was  reversed  in 
the  House  of  Lords,  (4  Term  R.  122,)  but  the  grounds  do  not  appear. 

The  offices  of  town-clerk  and  alderman  are  not  necessarily  incompati- 
ble, unless  the  town-clerk's  accounts  are  allowed  by  the  aldermen,  or 
unless  he  acts  ministerially  under  them. 

Rex  v.  Pateman,  2  Term  R.  777. 

Where  the  charter  ordained  that  the  mayor,  &c,  should  be  chosen 
justices  within  the  borough,  and  that  the  justices  should  not  permit  any 
person  to  retail  ale  or  beer  within  the  borough  without  a  license  from  two 
justices,  a  dealer  in  spirits,  though  disqualified  by  the  26  G.  2,  c.  13,  from 
granting  licenses,  is  not  therefore  disqualified  from  being  mayor,  since 
the  objection  is  removed  by  39  G.  3,  c.  S6,  which  enables  the  county 
magistrates  to  grant  licenses  in  case  of  disqualification  of  the  corporate 
justices. 

Rex  v.  Smith,  2  Maule  &  S.  583. 

If  in  the  election  of  honorary  freemen,  the  vote  is  taken  collectively 
on  a  list  of  names  instead  of  individually,  the  election  is  void. 

Rex  v.  Player,  2  Barn.  &  A.  707. 

The  presiding  officer  who  forms  an  integral  part  of  an  elective  assero 
bly,  must  be  present  up  to  the  time  when  the  election  is  completed. 
Rex  v.  Williams,  2  Maule  &  S.  141. 
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Where  the  charter  directed  that  on  a  vacancy  in  the  aldermen,  the 
rest  of  the  aldermen  might  nominate  two  burgesses  for  the  choosing  of 
one  of  them  an  alderman  by  the  commonalty,  the  word  commonalty 
was  held  to  mean  the  whole  corporation,  the  aldermen  as  well  as  the 
burgesses  at  large. 

Rex  v.  Osborne,  4  East,  327. 

Where  by  the  charter  nine  of  the  free  burgesses  were  to  be  elected 
aldermen,  and  the  mayor,  recorder,  and  aldermen  were  empowered  at 
their  discretion  to  nominate  free  burgesses,  and  the  corporation  was  re- 
duced to  six  aldermen  and  four  free  burgesses,  and  one  of  the  aldermen 
was  incapacitated  by  age,  the  Court  of  King's  Bench  refused  to  grant  a 
mandamus  to  compel  the  mayor  and  aldermen  to  proceed  to  the  election 
of  free  burgesses,  since  the  court  never  granted  a  mandamus  to  compel 
an  election  of  members  of  an  indefinite  body. 

Rex  v.  Mayor  of  Fowey,  2  Barn.  &  C.  584 ;  and  see  Rex  v.  Hubball,  6  Bam.  &  C.  139. 

Where  a  charter  granted  to  the  mayor,  bailiffs  and  burgesses,  or 
greater  part  of  them,  to  choose  one  of  themselves  to  be  mayor,  but  ap- 
pointed the  first  mayor  to  continue  for  a  year,  until  some  other  burgess 
should  be  elected  and  sworn,  and  also  directed  the  new  mayor  to  be 
sworn  in  before  the  last  mayor,  his  predecessor  and  the  bailiffs  for  the 
time  being,  and  burgesses  present,  and  the  new  bailiffs  to  be  sworn  in 
like  manner;  the  latter  provisions  were  held  to  explain  the  first,  and 
show  that  the  mayor  must  be  chosen  out  of  the  burgesses  at  large,  and 
not  out  of  the  bailiffs. 

Rex  v.  Harper,  5  East,  R.  208. 

On  the  nomination  of  two  aldermen  that  one  might  be  elected  mayor, 
votes  given  in  favour  of  one  of  them,  previous  to  notice  being  given  of 
his  ineligibility  in  consequence  of  not  having  taken  the  sacrament,  are 
not  thrown  away,  so  as  to  authorize  the  returning  officer  to  return  an- 
other candidate,  who  is  in  a  minority. 

Rex  v.  Bridge,  1  Maule  &  S.  76. 

On  the  charter  days  for  election  of  the  lord  mayor  of  London,  the 
business  of  the  election  is  to  have  precedence  of  all  other  matters. 

Rex  v.  Parkins,  3  Barn.  &  A.  668. 

The  annual  indemnity  act  is  prospective  as  well  as  retrospective,  and 
applies  to  all  those  who  may  be  in  default  after  its  passing,  and  before 
the  day  to  which  it  extends. 

In  re  Stevenson,  2  Barn.  &  C.  34. 

A  corporate  office  does  not  become  ipso  facto  void  by  the  non-resi- 
dence of  the  corporator;  and  where  a  charter  does  not  require  residence 
in  the  members  of  a  corporation,  the  court  will  not  grant  a  mandamus 
commanding  a  corporation  to  meet  and  consider  of  the  propriety  of 
removing  nonresident  corporators,  unless  their  absence  has  been  produc- 
tive of  serious  inconvenience. 

Rex  v.  Heaver,  2  Term,  R.  772 ;  Rex  v.  Mayor  of  Portsmouth,  3  Barn.  &  C.  152. 

A  corporator  voting  at  an  election  of  officers  cannot  impeach  the  title 
of  persons  there  elected,  on  account  of  an  objection  to  the  title  of  the 
presiding  officer,  unless  he  shows  that  he  was  ignorant  of  the  objection 
at  the  time  of  the  election. 

The  King  v.  Sly  the,  6  Barn.  &  C.  240. 
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The  title  of  a  corporator  having  an  inchoate  title  cannot  be  impeached 
because  he  was  sworn  in  before  officers  who  were  so  de  facto,  though 
not  tic  jure. 

Where  a  party  had  been  sworn  in  and  exercised  his  corporate  office 
more  than  six  years,  the  court,  in  their  discretion,  without  deciding  whe 
ther  he  was  protected  by  32  G.  3,  c.  58,  refused  to  grant  a  quo  warranto 
information  against  him,  on  the  ground  of  his  not  having  been  sworn  in 
before  the  proper  officer. 

IN  x  v.  Robert  Brooks,  8  Bam.  &  C.  321. 

Where  the  election  of  burgesses  is  fixed  either  by  charter  or  custom 
to  take  place  on  any  specific  day,  then  it  is  the  duty  of  every  person 
entitled  to  vote,  to  take  notice  that  there  is  to  be  an  election  on  that  day. 
But  when  no  specific  day  is  fixed,  and  the  election  may  take  place  at  a 
nit  eting  holden  at  any  time,  it  is  essential  that  notice  of  the  meeting  and 
of  the  business  to  be  transacted  there,  should  be  given  to  all  persons 
resident  within  the  limits  of  the  borough,  who  are  entitled  to  vote,  and 
that  should  be  a  reasonable  notice,  and  at  a  reasonable  time  before  the 
e'ection  actually  takes  place.  Notice  of  meeting  by  ringing  a  bell  within 
the  borough,  without  showing  how  long  it  ought  to  ring,  is  clearly  not  a 
reasonable  or  legal  notice. 

Per  Bayley,  J.,  Rex  v.  Hill.  4  Barn.  &  C.  441 ;  and  see  Rex  v.  Chetwynd,  7  Barn.  & 
C.  695. 

In  a  subsequent  case  the  court  noticing  the  above  dictum,  forbore 
giving  any  opinion  as  to  the  necessity  of  stating  the  object  of  meeting 
in  a  notice  given  of  it,  where  the  election  is  in  the  body  at  large ;  but 
they  held,  that  where  the  election  was  to  be  made  by  the  select  body 
appointed  by  the  charter  to  be  aiding  the  mayor,  the  mayor  was  not 
bound  to  give  the  select  body  specific  notice  of  a  meeting  to  be  held  for 
the  election,  but  that  a  reasonable  and  usual  notice,  requiring  them  to 
attend  a  meeting  of  the  corporation,  without  stating  the  object,  was 
sufficient. 

Rex  v.  Pulsford,  8  Barn.  &  C.  350. 

To  a  mandamus  to  the  lord  mayor  and  aldermen  of  London  to  admit 
and  swear  in  A  B  to  the  office  of  alderman,  they  returned  certain  pro- 
ceedings towards  an  election  at  a  wardmote  court  when  A  B  was 
declared  to  be  elected,  and  a  return  thereof  made  to  the  court  of  lord 
mayor  and  aldermen,  and  that  the  court  had  from  time  immemorial  cog- 
nisance and  jurisdiction  to  inquire  into  and  adjudicate  upon  all  elections 
at  wardmote  courts  to  city  offices,  upon  the  petition  of  any  party 
interested ;  that  petitions,  by  several  parties  interested,  were  presented 
against  the  return  of  A  B ;  that  the  merits  were  inquired  into,  and  the 
election  declared  null  and  void  by  the  said  court  of  lord  mayor  and 
aldermen  ;  and  that  A  B  was  not  duly  elected,  wherefore,  &c.  Traverse 
of  the  allegation  that  A  B  was  not  duly  elected.  At  the  trial  of  the 
issue,  it  appeared,  that  at  first  the  lord  mayor  appointed  three  clerks  to 
take  the  poll,  but  on  the  second  day  he  dismissed  two  of  them.  After 
the  number  of  votes  was  declared,  a  scrutiny  was  demanded  and  granted, 
and  then  the  lord  mayor  dismissed  the  suitors  at  the  wardmote,  "to  meet 
again  upon  a  fresh  summons."  After  this,  the  lord  mayor  went  out  of 
office,  and  his  successor  issued  a  fresh  summons  for  holding  a  wardmote, 
and  there  took  the  scrutiny,  and  declared  A  B  duly  elected,  which  was 
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returned  to  the  court  of  lord  mayor  and  aldermen,  who,  upon  petitions 
being  presented,  declared  the  election  void  as  in  the  return.  Upon  a 
special  case  stating  these  facts,  it  was  held,  first,  that  the  return  was  good 
m  form ;  secondly,  that  the  custom  set  out  for  the  lord  mayor  and  alder- 
men to  inquire  into  and  adjudicate  upon  elections  did  not  oust  the  juris- 
diction of  this  court ;  thirdly,  that  the  election  was  not  invalid  on 
account  of  the  dismissal  of  two  of  the  poll  clerks,  or  the  change  of  the 
presiding  officer;  lastly,  that  the  wardmote  court  was  not  dissolved,  but 
only  adjourned,  by  the  dismissal  of  the  suitors  to  meet  again  upon  a 
fresh  summons. 

The  King  v.  Mayor  of  London,  9  Barn.  &  C.  1. 

A  usage  not  inconsistent  with  a  charter  may  continue,  notwithstanding 
the  acceptance  of  a  charter ;  but  a  usage  repugnant  to  the  charter,  can- 
not. By  a  charter  of  Qaeen  Elizabeth  it  was  provided,  that  vacancies 
in  the  common  council  of  the  borough  of  L  should  be  filled  up  by  elec- 
tion out  of  the  "  burgesses  and  inhabitants."  The  charter  was  accepted, 
but  the  corporation  afterwards  elected  burgesses,  not  being  inhabitants, 
to  the  office  of  common  councilmen,  as  they  had  done  before.  This 
charter,  and  all  other  franchises,  were  surrendered  to  Charles  the  Second, 
and  William  and  Mary  by  a  charter  of  restoration,  granted  that  the 
corporation  should  enjoy  all  franchises,  elections,  rights  of  election,  &c, 
that  they  had  previously  enjoyed  by  virtue  or  pretence  of  any  charter, 
or  by  any  other  lawful  manner,  right,  or  title.  It  was  held,  that  under 
the  charter  of  Elizabeth  burgesses  could  not  be  elected  to  be  common 
councilmen  unless  they  were  inhabitants,  and  that  a  usage  to  elect 
burgesses,  not  inhabitants,  was  repugnant  to  the  charter,  and  could  not 
be  pleaded  in  explanation  of  it.  It  was  held,  also,  that  the  charter 
of  William  and  Mary  only  restored  such  rights  as  had  been  lawfully 
exercised  under  or  by  pretence  of  former  charters,  and  therefore  did  not 
enable  the  corporation  to  elect  burgesses,  not  being  inhabitants,  to  the 
office  of  common  councilmen. 

The  King  v.  Sal  way,  9  Barn.  &  C.  424. 

By  charter,  the  capital  burgesses  and  common  council  of  a  borough 
were  authorized  every  year,  on  Monday  next  before  Michaelmas,  to 
elect  and  nominate  one  of  the  capital  burgesses  to  be  mayor  for  one 
whole  year  thence  next  ensuing ;  and  he,  before  he  were  admitted  to 
execute  that  office,  or  in  any  way  to  intermeddle  in  the  same  office,  was, 
on  Friday  next  after  the  feast  of  St.  Michael  next  ensuing  such  nomina- 
tion and  election,  not  only  to  take  his  corporal  oath  well  and  faithfully 
to  execute  the  office,  but  also  all  the  oaths  appointed  by  a  mayor  to  be 
taken ;  and  after  such  oath  so  taken,  he  might  execute  the  office  of  a 
mayor  of  the  borough  for  one  whole  year  then  next  ensuing.  It 
was  then  provided,  that  none  who  should  once  have  borne  the  office  of 
mayor,  should  again  be  elected  and  preferred  to  be  mayor,  within  the 
space  of  three  years  next  ensuing  the  end  and  determination  of  his  office 
of  mayoralty ;  held,  that  the  words  "  three  years/'  mentioned  in  the 
prohibitory  clause,  imported  years  of  office,  and  not  calendar  years ; 
and,  therefore,  a  person  who  had  once  served  the  office  of  mayor,  might 
be  again  promoted  to  the  same  office  as  soon  as  three  mayoralties  had 
intervened.  Held,  also,  that  a  party  became  mayor,  not  when  he  was 
elected,  but  when  he  was  sworn  in :  and  it  was  sufficient,  if  three 
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mayoralties  intervened  between  the  time  when  lie  ceased  to  be  mayoi, 
and  the  time  when  he  was  sworn  into  office  a  second  time. 
The  King  v.  Swyer,  10  Barn.  &  C.  186. 

By  several  charters,  the  sheriffs  of  Norwich  were  to  be  chosen  by  the 
citizens  and  commonalty  "from  themselves;"  a  subsequent  charter 
confirming  former  privileges,  and  regulating  the  time  and  mode  of 
electing  sheriffs,  omitted  the  words  "from  themselves."  The  usage, 
both  before  and  since,  had  been  to  elect  from  among  the  freemen  :  held, 
that  die  last  charier  was  not  meant  to  vary  the  qualification ;  that  the 
restrictions  in  the  former  charters  could  not  be  dispensed  with;  and  that 
the  election  of  a  person  not  free  was  irregular. 
The  King  v.  Grout,  1  Bam.  &  Adol.  104. 

By  an  act,  S  G.  4,  it  was  enacted,  "That  the  mayor,  sheriffs,  citizens, 
and  commonalty  of  the  city  of  Norwich,  at  an  assembly  to  be  held 
within  three  calendar  months  before  the  4th  of  May  in  each  succeeding 
year,  should  elect  twenty  persons  to  be  guardians  of  the  poor  of  the  said 
city:  and  that  on  the  Monday  in  Easter  week  in  every  succeeding  year, 
there  should  be  elected  for  each  parish,  hamlet,  &c,  of  the  said  city  and 
county,  an  additional  number  of  persons  to  be  guardians  of  the  poor, 
amounting  in  the  whole  to  forty-eight,  and  that  the  several  persons  so 
elected  should  enter  upon  the  office  of  guardian  on  the  4th  day  of  May 
next  ensuing  their  election."  There  was  then  a  proviso,  "that  in  case 
default  should  be  made  in  the  election  of  a  guardian  or  guardians,  the 
other  guardians  might  proceed  in  the  execution  of  the  act  as  fully  and 
effectually  as  if  the  elections  of  all  the  guardians  had  actually  taken 
place:"  held,  that  the  clause  fixing  the  time  of  election  was  directory; 
and  the  mayor,  sheriffs,  citizens,  and  commonalty  having  neglected  to 
elect  twenty  persons  to  be  guardians  within  three  calendar  months  next 
before  the  4th  day  of  May,  1S30,  the  court  granted  a  mandamus  to 
compel  them  so  to  do. 

The  King  v.  The  Mayor  of  Norwich,  1  Barn.  &  Adol.  310. [f 
The  privilege  of  election  may  be  in  one  body,  and  the  privilege  of 
approbation  in  another  :  thus,  the  privilege  of  election  to  the  office  of 
alderman  in  London  and  in  Norwich  is  in  the  ward,  and  that  of  appro- 
bation in  the  mayor  and  aldermen ;  but,  if  the  mayor  and  aldermen 
reject,  without  reason,  one  chosen  by  the  ward,  a  peremptory  manda- 
mus will  be  granted  to  admit  him. 
2  Salk.  436. 

A  charter  may  give  a  power  of  election  to  a  less  number  than  the 
majority  of  a  definite  body;  and  in  a  prescriptive  corporation  a  usage 
to  this  effect  is  evidence  of  such  a  charter ;  so  that  in  either  case  a  per- 
son is  well  elected  by  a  majority  of  the  subsisting  members,  as  distin- 
guished from  a  majority  of  the  full  body. 
Rex  v.  Hoyte,  6  T.  Rep.  430. 

Where  the  person  elected  is  unqualified,  and  the  electois  at  the  time 
have  notice  of  the  want  of  qualification,  their  votes  to  him  are  thrown 
away,  and  the  person  who  has  the  next  greater  number  to  the  qualified 
person,  is  to  be  considered  as  duly  elected,  ||and  is  entitled  to  be  sworn 
in  ;  (a)  but,  if  the  want  of  qualification  arise  from  not  having  complied 
with  the  requisitions  of  the  corporation  act  of  13  Car.  2,  st.  2,  c.  1,  §  12, 
until  he  be  sworn  in.  the  office  is  not  legally  filled  up  and  enjoyed  by 
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him,  within  the  exception  in  the  annual  indemnity  act ;  so  that  if  the 
disqualified  person,  who  had  the  greatest  number  of  votes,  be  sworn 
into  the  office,  and  afterwards  qualify  himself  by  taking  the  sacrament, 
and  within  the  time  allowed  by  the  indemnity  act,  he  is  thereby  freed 
from  all  disability,  and  his  title  to  the  office  protected  ;  the  office  not 
having  been  then  already  vacated  by  judgment,  or  legally  filled  up  and 
enjoyed  by  another  person.  || 

Reg.  v.  Boscawen,  P.  13,  Ann.  B.  R. ;  Rex  v.  Withers,  P.  8,  G.  2,  B.  R.  cited  in 
2  Burr.  1020;  Cowp.  537;  Taylor  v.  The  Mayor  of  Bath,  M.  15,  G.  2,  B.  R.  cited  in 
Cowp.  537  ;  3  Luders,  324,  S.  C. ;  14  East,  558,  S.  C.  ||(a)  Rex  v.  Hawkins,  10  East, 
211;  Rex  v.  Parry,  14  East,  549. j| 

Where  a  candidate  is  proposed  in  a  corporate  meeting  duly  assembled, 
and  a  majority  of  the  persons  assembled  protest  against  any  election, 
and  do  not  propose  any  other  candidate,  the  minority  may  elect  the 
candidate  proposed. 

Oldknow  v.  Wainwright,  2  Burr.  1017.  See  the  case  of  The  King  v.  Monday,  Cowp. 
530,  and  2  Kyd.  Corp.  17,  &c. 

Where  the  time  and  manner  of  election  are  not  fixed  by  charter  or 
prescription,  it  is  competent  to  a  corporation  to  make  regulations  re- 
specting them. 

Machell  v.  Nevinson,  2  Ld.  Raym.  1355;  Newling  v.  Francis,  3  T.  Rep.  189. 

It  seems  now  to  be  acknowledged,  notwithstanding  the  opinion  of 
Lord  Coke  (b)  and  others,  that  every  corporation  aggregate  hath,  as 
incident  to  it,  a  power  of  removing  its  members  for  reasonable  cause. 

Tidderley's  case,  1  Sid.  14;  Lord  Bruce's  case,  2  Str.  819  ;  Rex  v.  Richardson, 
1  Burr.  517.  (b)  James  Bagg's  case,  11  Co.  99  a;  Yates's  case,  Sty.  477;  Rex  v. 
Mayor  of  Coventry,  1  Ld.  Raym.  392;  Rex  v.  Mayor,  &c.  of  Doncaster,  2  Ld.  Raym. 
1566.  0A  corporator  may  be  expelled  in  the  following  cases:  1.  When  he  commits  an 
infamous  offence,  and  has  been  previously  convicted  by  due  course  of  law.  2.  When 
the  offence  is  against  his  duty  as  a  corporator;  of  which  he  may  be  tried  by  the  corpo- 
ration. 3.  When  the  offence  is  of  a  mixed  nature,  against  his  duty  as  a  corporator,  and 
against  the  laws  of  the  land.  Commonwealth  v.  St.  Patrick  Benevolent  Society,  2  Binn. 
448.  But  a  member  of  a  joint-stock  company  cannot  be  disfranchised  by  expulsion. 
Davis  v.  Bank  of  England,  2  Bing.  393;  State  v.  Tudor,  5  Day,  329. £f 

But  this  power,  like  every  other  incidental  power,  is  incident  to  the 
corporation  at  large,  and  cannot  be  exercised  by  any  select  body,  unless 
given  it  by  charter,  or  claimed  by  prescription,  or  in  consequence  of  a 
by-law  made  by  the  body  at  large.  And  it  is  laid  down  as  a  general 
principle,  that  where  by  custom  a  particular  body  has  acquired  that 
power,  and  a  subsequent  charter  in  some  respects  new-models  the  con- 
stitution of  the  corporation,  but  retains  ihe  particular  body,  without 
restraining  its  customary  power  of  disfranchisement,  the  power  still 
continues  in  the  particular  body. 

2  Kyd.  Corp.  56;  Dougl.  149;  Haddock's  case,  Sir  Thomas  Raym.  435. 

This  power,  whether  possessed  as  incident  to  the  corporation  at  large, 
or  vested  in  a  particular  body,  must  appear  to  be  exercised  at  a  regular 
meeting  holden  in  a  corporate  character,  or  at  least  holden  in  the  cha- 
racter by  virtue  of  which  they  are  empowered  to  amove  :  thus,  where 
it  appeared  by  the  return  to  a  mandamus  that  the  common  council  had 
the  power  of  amotion,  and  it  was  alleged  as  a  fact,  that  the  party  com- 
plaining was  removed  by  thirty  of  the  common  councilmen,  in  the 
council  chamber  assembled,  the  court  heid  this  to  be  insufficient;  because 
it  did  not  appear  "  that  the  thirty  common  councilmen  were  then  and 
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there  assembled  as  a  common  council,  as  they  might  be  there  to  feast,  01 
for  other  purposes  not  connected  with  their  corporate  character." 

2  Ivy. I.  Corp.  57;  Hex  v.  Taylor,  3  Salk.  231. 

A  mandamus  having  been  directed  to  the  mayor,  bailiffs,  and  bur- 
gesses of  the  town  of  Northampton,  commanding  them  to  restore  one 
Braithwaite  to  the  place  of  common  councilman;  they  returned,  that  by 
letters  patent  of  incorporation,  power  was  given  them  of  holding  a 
common  council,  consisting  of  a  mayor,  two  bailiffs,  and  forty-eight 
burgesses;  that  the  power  of  removing  any  common  councilman  from 
his  place  upon  just  cause,  was  given  to  the  mayor,  bailiffs,  and  such 
burgesses  as  had  been  mayors;  that  Braithwaite  had  been  a  common 
councilman,  and  committed  several  offences,  which  were  particularly 
expressed  :  and  that  the  coinrnon  council  assembled  together  and  pro- 
cured Braithwaite  to  be  summoned,  but  that  he  did  not  appear  to  an- 
swer; on  which  he  was  removed  from  his  office  and  place  in  the  common 
council,  "  by  the  mayor  and  burgesses,  by  the  authority,  and  according 
to  the  charter  aforesaid." 

Braith wake's  case,  1  Ventr.  19. 

It  was  objected,  that  this  amotion  was  not  according  to  the  authority 
given  by  the  charter ;  for  that  it  was  said  to  be  by  the  mayor  and  bur- 
gesses, so  that  it  might  have  been  by  the  mayor  and  all  the  burgesses, 
many  of  whom  might  not  have  been  mayors,  whereas  the  charter  con- 
fined the  power  to  the  mayor  and  such  of  the  burgesses  as  had  been 
mayors :  but  the  objection  was  overruled,  on  the  ground,  that  it  must  be 
intended  that  all  the  burgesses  were  present,  and  agreed  to  the  amotion; 
and  that  as  it  was  alleged  to  be  by  the  mayor  and  burgesses  according 
to  the  charter,  the  dissent  of  the  burgesses  who  were  qualified  was  not 
to  be  presumed. 

This  power  of  amotion,  when  possessed  as  incident  to  the  corporation 
at  large,  cannot  be  exercised  without  reasonable  cause  ;  nor  can  it  be  so 
exercised  either  by  the  corporation  at  large,  or  by  a  select  body,  whether 
given  by  charter  or  claimed  by  prescription,  if  it  be  given  or  claimed 
only  in  general  terms :  but,  if  a  charter,  by  express  words,  empower 
either  the  corporation  at  large,  or  a  select  body,  to  remove  an  officer  at 
pleasure,  or  empower  them  to  choose  him  during  pleasure,  they  may  in 
either  case  remove  him  without  cause.  So,  a  corporation  by  prescription 
may,  by  custom,  have  the  power  of  removing  an  officer  at  pleasure:  but, 
in  the  return  to  a  mandamus,  commanding  them  to  restore  an  officer  so 
removed,  it  will  not  be  sufficient  to  state  "  that  they  are  a  corporation  by 
prescription,  and  that  the  king,  by  letters  patent,  reciting  that  they  had 
a  custom  to  remove  at  pleasure,  confirmed  that  with  other  customs;" 
they  must  allege  the  custom  in  positive  terms,  and  not  simply  by  way 
of  recital  in  the  letters  patent. 

2  Kyd.  Corp.  58;  Dy.  332,  in  marg.;  Sir  T.  Jones,  52  ;  Sir  T.  Raym.  188;  1  Ventr. 
77,  82;  Rex  v.  Mayor,  &c,  of  Coventry,  1  Ld.  Raym.  391. 

So,  if  an  officer,  either  by  the  provision  of  a  charter,  or  by  custom,  be 
eligible  in  the  alternative  for  life,  or  during  pleasure,  and  he  be  chosen 
to  continue  during  pleasure,  he  may,  at  any  time,  be  removed  without 
cause :  and  where  an  officer  is  removable  at  pleasure,  or  chosen  to  con- 
tinue during  pleasure,  the  election  of  another  is  a  determination  of  his 
office,  without  any  formal  removal,  or  notice  of  the  intention  to  remove 
him.     So,  if  the  mayor  for  the  time  being  have  power  to  elect  a  town- 
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clerk,  it  follows,  of  course,  that  he  may  remove  the  former  town-clerk  at 
his  pleasure. 

Pepis's  case,  2  Show.  69  ;  1  Ventr.  342;  Rex  v.  Mayor,  &c.  of  Canterbury,  1  Str. 
674  ;  2  Keb.  641 ;   1  Sid.  15. 

But,  where  an  officer  is  removable  at  pleasure,  the  corporation,  in 
their  return  to  a  mandamus,  commanding  them  to  restore  him,  ought  to 
rely  solely  on  that  circumstance;  for  they  cannot  take  advantage  of  it, 
if  they  return  a  cause,  and  that  cause  be  not  sufficient ;  because  it  will 
then  appear,  that,  at  the  time  they  removed  him,  they  did  not  mean  to 
proceed  on  their  power  to  remove  him  at  will. 

2  Ld.  Raym.  1240. 

A  common  freeman  cannot  be  deprived  of  his  freedom  at  the  pleasure 
of  the  corporation  at  large,  or  of  any  select  body,  whether  that  power 
be  claimed  by  charter  or  prescription. 

Warren's  case,  Cro.  Jac.  540. 

The  case  of  a  common  councilman  is,  in  several  books,  distinguished, 

in  this  respect,  from  that  of  an  alderman  ;  it  being  frequently  holden 

that  a  power  of  removal  is  good  as  to  the  former,  and  void  as  to  the 

latter. 

Warren's  case,  Cro.  Jac.  540;  2  Roll.  Rep.  112  ;  Sir  T.  Raym.  188;  1  Ventr.  77,  82  ; 
Rex  v.  Mayor,  &c.  of  Coventry,  1  Ld.  Raym.  391 ;  Rex  v.  Burgum  Andover,  lb.  710. 

To  the  power  of  amotion,  or  disfranchisement,  the  power  of  holding 
a  corporate  meeting  for  that  purpose  is  necessarily  incident,  whether  the 
former  be  in  a  select  body,  or  in  the  corporation  at  large  ;  and  therefore 
it  is  not  necessary  that  the  latter  should  be  expressly  given  by  charter 
or  claimed  by  custom. 

2  Kyd.  Corp.  62  ;  Dougl.  153. 

The  cause  for  which  a  member  of  a  corporation  is  disfranchised,  or 
an  officer  removed,  must  be  something  which  has  arisen  subsequently 
to  the  admission  of  the  one  to  the  enjoyment  of  his  franchise,  or  of  the 
other  to  the  exercise  of  his  office  :  the  power  of  disfranchisement  or 
amotion  cannot  be  exercised  for  a  defect  of  original  qualification;  that 
can  only  be  questioned  by  a  prosecution  by  information  in  the  nature 
of  quo  warranto. 

2  Kyd.  ubi  supr. ,-  Dougl.  80. 

The  offences  for  which  a  corporator  may  be  disfranchised,  or  a  cor- 
porate officer  removed,  have  been  distributed  into  three  distinct  classes. 

First,  such  as  relates  merely  to  his  corporate  or  official  character,  and 
amount  to  breaches  of  the  condition  tacitly  or  expressly  annexed  to  his 
franchise  or  office. 

Secondly,  such  as  have  no  immediate  relation  to  his  corporate  or 
official  character,  but  are  in  themselves  of  so  infamous  a  nature,  as  to 
render  the  offender  unfit  to  enjoy  any  public  franchise  ;  such  as  perjury, 
forgery,  &c. 

And,  thirdly,  offences  of  a  mixed  nature,  being  not  only  against  his 
corporate  or  official  duty,  but  also  indictable  at  common  law. 

Ca.  temp.  Hardw.  154  ;  1  Burr.  538.     See  ante,  p.  471. 

To  burn  or  deface  the  charters ,or  evidences  of  the  corporation;  or 
to  rase  or  corrupt  the  books,  are  offences  against  the  corporate  duty  of  a 
corporator,  for  which  he  may  be  removed ;  but  in  the  case  of  a  rasure 
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of  tin1  books,  the  party  must  appear  to  have  acted  maliciously,  and  to 
the  detriment  of  the  corporation,  for  it  might  happen  that  the  entry,  as 
it  stood,  was  wrong,  and  that  he  only  made  it  as  it  ought  to  be. 

2  Kyd.  Corp.  63  ;  11  Co.  99  a;  1  Ld.  Raym.  226. 

So.  if  he  make  a  riot  in  disturbance  of  an  election  of  a  mayor  or  other 
officer,  or  endeavour  to  hinder  one  of  the  aldermen  from  attending  the 
common  council,  or  hinder  others  who  have  a  right  to  attend,  from 
going  thither  to  do  the  business  of  the  corporation;  so,  if  he  continue  in 
court  and  make  orders,  after  the  court  is  adjourned. 

Sir  Thomas  Raym.  138;  Ca.  temp.  Hard.  150;  Sty.  177. 

Circumstances  which  have  no  immediate  relation  to  the  corporation, 
may  be  a  sufficient  cause  to  remove  a  man  from  an  office  of  magistracy, 
provided  they  be  such  as  render  him  incapable  or  unfit  to  execute  the 
office  ;  such  as  habitual  drunkenness  in  an  alderman,  though  if  a  man 
were  drunk  by  accident,  that  would  not  be  sufficient  cause  to  remove 
him. 

2  Kyd.  Corp.  64;  Rex  v.  Taylor,  3  Salk.  231. 

So.  it  has  been  holden  to  be  a  sufficient  cause  to  remove  a  man  from 
the  place  of  alderman,  that  he  is  poor  and  cannot  pay  the  taxes,  though 
such  a  cause  would  certainly  not  be  sufficient  to  deprive  a  man  of  his 
freedom. 

3  Salk.  229. 

Bankruptcy,  and  not  having  obtained  his  certificate,  is  not  alone  suf- 
ficient cause  for  removing  a  man  from  the  office  of  common  councilman, 
though  some  one  or  more  of  the  consequences  of  bankruptcy  may  event- 
ually become  so. 

Clegg's  case,  2  Burr.  732. 

Old  age  is  not  a  sufficient  cause  to  deprive  an  alderman  of  his  office. 

2  Roll.  Rep.  n. 

Nonattendance  at  the  courts  of  the  corporation  is  not  sufficient  cause 
of  removal,  when  the  presence  of  the  party  is  not  necessary,  and  no  par- 
ticular business  is  obstructed  by  his  absence,  though  his  absence  be 
wilful,  and  notwithstanding  he  may  have  due  notice  to  attend. 

1  Burr.  540.     See  Dougl.  177. 

Nonresidence  within  a  borough  cannot  be  a  sufficient  cause  to  dis- 
franchise a  freeman ;  because  he  has  his  freedom  for  his  own  benefit, 
and  his  residence  is  of  little  consequence  to  the  corporation  at  large. 

2  Kyd.  Corp.  73  ;  City  of  Exeter  v.  Glide,  4  Mod.  36. 

But  a  total  desertion  of  the  borough  by  an  alderman  with  his  family, 
is  a  good  cause  to  remove  him  from  the  office,  because  he  is  thereby 
rendered  incapable  of  doing  his  duty  to  the  corporation  :  but  it  is  not  a 
cause  to  disfranchise  him,  because,  though  he  cease  to  be  an  alderman, 
he  may  still  continue  a  freeman.  Nor  is  it  every  temporary  absence 
that  will  be  good  cause  for  removing  an  alderman  ;  he  may  have  some 
reasonable  cause  of  absence,  as  sickness,  or  going  to  the  bath  for  the 
recovery  of  his  health,  or  being  employed  in  the  service  of  the  king:  he 
may  leave  a  servant  in  the  house,  which  is  a  proof  of  his  intention  to 
return,  and  makes  him  virtually  an  inhabitant ;  and  if  he  return  before 
his  actual  amotion,  that  may  cure  the  defect  of  his  absence,  however 
long  continued.  It  has  been  holden,  that  it  was  not  a  good  cause  to 
remove  an  alderman,  that  he  had  left  the  borough  for  four  months,  with 
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his  whole  family.  The  length  of  time  which  the  party  hath  been  resi- 
dent seems  to  be  immaterial,  provided  the  residence  hath  been  bond  fide, 
and,  in  general,  wherever  nonresidence  is  assigned  as  a  cause  for  the 
removal  of  an  alderman,  or  officer  of  similar  denomination,  it  must  ap- 
pear that  residence  is  required  by  the  constitution  of  the  corporation, 
or  that  the  business  of  the  corporation  has  been  obstructed  by  the  non- 
residence  of  the  party  removed. 

Rex  v.  Truebody,  2  Ld.  Raym.  275  ;  Rex  v.  Lyme  Regis,  Dougl.  149  ;  Rex  v.  Mayor 
of  Leicester,  4  Burr.  2087 ;  Rex  v.  John  Sargent,  5  T.  Rep.  466;  Dougl.  182,  174. 

Wherever  nonresidence  is  a  cause  of  amotion,  it  does  not  render  the 
office  ipso  facto  void,  but  only  voidable ;  and  there  must  be  an  actual 
amotion  before  any  proceedings  can  be-  had  against  the  party  for  an 
usurpation. 

Vaughan  v.  Lewis,  Carth.  227;  Rex  v.  Ponsonby,  Say.  245;  5  Br.  P.  C.  287;  Rex 
v.  Heaven,  2  Term  Rep.  772. 

It  is  no  cause  of  removal,  that  a  corporator  has  used  opprobrious  or 
indecent  language  to  the  mayor,  or  other  principal  magistrates  of  the 
corporation,  as,  if  he  call  the  mayor  a  knave,  or  say  that  he  has  done 
that  in  the  execution  of  his  office,  which  he  cannot  answer ;  though  the 
words  be  in  consequence  of  an  admonition  from  the  mayor,  for  a  mali- 
cious act  to  another  burgess ;  as,  where  a  burgess  being  churchwarden, 
presented  one  of  the  burgesses  maliciously,  without  cause,  for  being  ab- 
sent from  the  perambulation ;  for  which  being  rebuked  by  the  mayor, 
he  said  contemptuously,  I  care  not  for  Mr.  Mayor,  nor  for  any  of  the 
burgesses :  nor  does  it  seem  a  good  cause  of  amotion  that  a  man  has 
written  a  libel  on  the  mayor,  or  on  another  member  of  the  corporation. 
It  may.  in  some  of  these  cases,  be  proper  to  commit  the  offender,  till  he 
find  sureties  for  his  good  behaviour  ;  or  some  of  the  offences  may  be  a 
foundation  for  an  action  at  the  suit  of  the  party  injured ;  but  they  can 
be  no  cause  of  disfranchisement ;  so,  neither  can  it  be  a  good  cause  of 
disfranchisement  or  amotion,  that  the  conduct  of  the  party  is  troublesome 
or  displeasing  to  the  body  at  large. 

2  Kyd.  Corp.  James  Bagg's  case,  11  Co.  96;  Clerk's  case  Cro.  Jac.  506.  Pet 
Holt,  C.  J.,  Fortesc.  275.     11  Co.  94. 

So,  a  custom  to  disfranchise  for  contemptuous  words  is  void,  even  in 
the  city  of  London,  whose  customs  are  confirmed  by  act  of  parliament, 
for  that  confirmation  cannot  extend  to  unreasonable  customs,  which  this 
clearly  is. 

2  Salk.  426 ;  2  Ld.  Raym.  777 ;  Clarke's  case,  1  Ventr.  327 ;  vide  1  Ventr.  302  ;  a 
dictum  of  Twisden,  J.,  to  the  contrary.  See  further  on  this  point,  Sir  Thomas  Earle's 
case,  Carth.  173. 

Though  the  power  of  conferring  degrees,  and  of  degrading,  in  the  uni- 
versities, is  in  the  vice-chancellor,  masters,  and  scholars,  assembled  in  a 
body;  yet  they  cannot  degrade  without  reasonable  cause:  and  it  was 
decided  in  the  case  of  Dr.  Bentley,  that  a  contempt  to  the  vice-chancel- 
lor, as  a  judge,  was  not  a  sufficient  cause  to  degrade. 

1  Mod.  148;  Fortesc.  202;  2  Ld.  Raym.  1334;   1  Str.  557. 

If  a  man  threaten,  or  endeavour  either  by  himself  or  in  combination 
with  others,  to  do  a  thing  against  the  trust  of  his  freedom,  and  to  tha 
prejudice  of  the  public  good  of  the  city  or  borough,  but  do  not  put  it  in 
execution ;  as,  if  he  threaten  the  ruin  of  their  charter  or  privileges,  or 
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dissuade  the  payment  of  customs  due;  this  maybe  a  good  cause  to 
punish  him  as  before  mentioned,  but  not  to  disfranchise  him. 

11  Co.  !>s  b. 

Misconduct  in  one  corporate  office  is  not  a  cause  to  amove  the  offenaer 
from  another;  thus,  if  a  capital  burgess  be  appointed  chamberlain  of 
the  corporation,  and  misconduct  himself  in  that  office,  this  is  not  a  good 
cause  to  deprive  him  of  the  office  of  capital  burgess. 

2  Ld.  Raym.  1564;  4  Burr.  1999. 

Though  an  offence  may  seem  to  have  some  relation  to  the  corpora 
tion,  or  the  corporate  character  of  the  offender,  yet  if  the  corporation 
have  another  remedy,  it  is  no  cause  of  disfranchisement :  thus,  the  mis- 
employment  or  nonpayment  of  money,  belonging  to  the  corporation,  is 
no  sufficient  cause,  the  corporation  having  a  remedy  by  action:  nor  a 
refusal  to  pay  his  proportion  of  the  expense  of  renewing  the  charterer/) 
nor  a  refusal  by  a  liveryman,  to  make  the  usual  payments  for  support 
of  the  company;  (b)  nor  general  disobedience  to  the  laws  and  orders  of 
the  corporation;  nor,  as  it  would  seem,  the  breach  of  any  particular 
by-law.  (c) 

1  Ld.  Raym.  226.  («)  1  Sid.  282.  (b)  Com.  Dig.  Franchise,  F.  33,  says  Semb. 
:ontr.  Raym.  446.     (c)  2  Ld.  Raym.  1566. 

For  offences  which  have  no  immediate  relation  to  the  corporate  office, 
but  which  the  loss  of  credit  renders  a  ground  of  forfeiture,  the  corpora- 
tion cannot  disfranchise  or  remove,  without  a  previous  conviction  at 
common  law ;  for  in  such  cases  the  corporation  cannot  try  the  truth  or 
falsehood  of  the  accusation  :  it  is  for  this  reason,  that  it  is  no  cause  to 
remove  or  disfranchise  a  man,  that  he  is  indicted  of  felony,  perjury,  for- 
gery, libelling,  or  other  infamous  crime,  because  he  may  be  acquitted  of 
the  charge. 

2  Kyd.  Corp.  88.  Style,  479;  Lane's  case,  2  Ld.  Raym.  1304;  11  Mod.  270; 
Fortesc.  275;    Ca.  temp.  Hardw.  155;   1  Burr.  359. 

With  respect  to  those  offences  which  are  of  a  mixed  nature,  as  being 
not  only  against  the  oath  and  duty  of  the  corporator,  but  also  matters 
indictable  at  common  law,  it  seems  to  be  exceedingly  doubtful  whether 
for  these  the  corporator  can  be  removed  without  a  previous  conviction. 
The  difficulty  ariseth  from  the  possibility  of  a  difference  of  determination 
by  two  different  jurisdictions,  as  the  party  may  be  removed  by  the  cor- 
poration for  the  same  fact,  of  which  he  may  afterwards  be  acquitted  on 
a  trial  by  jury.  The  question  hath  been  often  discussed,  but  hath  never 
received  a  final  decision. 

Rex  v.  Yates,  Style,  477 ;  Rex  v.  Mayor,  &c.  of  Derby,  Ca.  temp.  Hardw.  153,  and 
the  cases  there  cited  ;  Rex  v.  Richardson,  1  Burr.  538;  Rex  v.  Corporation  of  Doncas- 
ter,  2  Burr.  738. 

It  hath  been  asserted,  that,  after  conviction,  the  king  might,  by  writ 
issuing  out  of  the  court  where  the  conviction  remains,  or  out  of  Chan- 
cery, command  the  corporation  to  discharge  the  party  convicted ;  but 
this  doctrine  has  been  justly  disregarded,  (d) 

Sawyer's  arg.  Quo  Warranto,  22,  cited  1  Burr.  525.     (d)  1  Burr.  530. 

In  some  instances,  too,  the  crown  has  reserved  to  itself  the  power  of 
removing  at  pleasure  all  or  any  of  the  principal  officers  of  the  corpora- 
tion ;  but  whatever  may  be  said  as  to  the  invalidity  of  such  a  reserva- 
tion, as  being  repugnant  to  the  purpose  of  the  charter,  such  a  power 
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cannot  certainly  be  exercised  to  such  an  extent  as  to  destroy  the  whole 
body  at  once,  and  render  the  election  of  other  officers  impossible. 
Rex  v.  Amery,  2  T.  Rep.  516. 

(F)  How  they  are  visited. 

Spiritual  corporations  are  visited  in  ecclesiastical  (a)  matters  by  the 

ordinary:  eleemosynary  corporations  are  subject  to  the  visitation  of  the 

founder,  his  heirs,  or  assigns ;  and  other  civil  corporations  to  that  of  the 

king  in  his  Court  of  King's  Bench.     In  respect  of  schools  endowed, 

where  no  special  visitor  (b)  is  appointed  by  the  founder,  and  (perhaps  it 

may  be  added)  where  his  heirs  are  unknown  or  do  not  choose  to  act,  it 

is  provided  by  the  statute  of  charitable  uses  that  they  may  be  visited  by 

commissioners  appointed  under  the  great  seal. 

1  Bl.  Com.  480.  0  1  East,  395.  ^  («)  And  the  ordinary  may  in  his  general  visita- 
tion, by  virtue  of  his  general  visitatorial  power,  deprive  a  canon  or  prebendary  for  in- 
continency  or  other  offences  described  in  the  statutes;  and  this,  of  his  own  authority, 
without  observing  all  the  preliminary  forms  the  statutes  may  appoint.  The  King  v. 
Bishop  of  Chester,  1  Wils.  206;  1  Bl.  Rep.  22.  But  a  bishop,  as  visitor  of  the  dean 
and  chapter,  seems  to  have  no  jurisdiction  to  determine  between  the  members  on  the 
subject  of  their  corporate  property.  Rex  v.  Episc.  Dunelm.  1  Burr.  567.  It  is  clear, 
that  he  cannot  by  virtue  of  such  power  fill  up  a  vacancy  in  the  stalls  of  the  cathedral 
by  lapse.  Bishop  of  Chichester  v.  Harwood,  1  T.  Rep.  650.  And  whether  he  can,  as 
visitor,  decide,  in  matters  of  election  to  such  stalls,  is  a  question  which  hath  not  yet 
received  an  entire  solution.  lb.  ibid.  (b)  1  Wooddes.  474,  475.  /SSee  11  Ves.  Jr., 
191.  The  legislature  are  the  visitors  of  all  corporations  founded  by  them  for  public 
purposes,  when  there  is  no  individual  founder  or  donor,  and  may  direct  judicial  process 
against  them  for  neglect  or  abuses,  which  by  the  common  law  would  be  a  sufficient 
cause  to  forfeit  their  charters.  Amherst  Academy  v.  Cowls,  6  Pick.  433.  When,  as  is 
common  in  the  case  of  colleges  and  hospitals,  the  governors  or  trustees  are  appointed 
by  the  charter,  ac  ,ording  to  the  will  of  the  founder  to  manage  a  charity,  the  trustees  in 
their  corporate  character  are  entitled  to  exercise  the  visitatorial  power.  4  Wheat.  674  ; 
and  see  1  Call,  161  ;  3  Call,  573  ;  7  Pick.  303;  12  Pick.  244.  gf 

It  is  only  over  eleemosynary  foundations  that  the  visitatorial  power, 
properly  so  called,  extends.  For  this  power,  as  now  understood,  is 
final  and  conclusive,  exercisable  voluntarily,  in  a  summary  mode,  and 
without  appeal.  And  as  the  Court  of  King's  Bench  cannot  interfere 
till  called  upon,  and  its  judgments  are  liable  to  be  reversed  by  writs  of 
error,  it  seems  to  want  two  of  the  essential  marks  of  visitorship. 

1  Wooddes.  474 ;  1  Bl.  Com.  481. 

This  kind  of  power  appears  to  be  of  very  early  date,  mention  being 
made  of  it  in  the  beginning  of  the  reign  of  Edward  the  Third.  It  was 
not  introduced  by  any  canons  or  ecclesiastical  constitutions,  but  is  an 
appointment  of  the  law,  and  ariseth  from  the  property  which  the 
founder  had  in  the  lands  appropriated  for  the  support  of  the  charity. 
Hence,  it  is  in  the  power  of  the  founder  to  vest  it  in  any  person  and  his 
heirs,  or  in  a  sole  corporation  and  his  successors ;  but,  if  he  appoint  no 
one  to  exercise  it,  it  will  descend  to  his  own  heirs. 

8  E.  3,  69,  70;  8  Ass.  pi.  29,  31  ;  1  Ves.  472;  2  T.  Rep.  352.  If  it  be  given  to  the 
Bishop  of  E,  not  by  his  Christian  name,  the  grant  is  to  him  in  his  politic  capacity,  and 
it  is  not  necessary  to  mention  his  successors.  Bentley  v.  Bishop  of  Ely,  1  Str.  913; 
Fitzg.  308. 

If  the  founder  dies  without  making  any  appointment  of  a  visitor,  and 
without  heirs,  it  will  in  that  case  devolve  upon  the  king  to  be  exercised 
by  the  great  seal. 

'Rex  v.  Master,  &c.  of  Catherine  Hall,  4  T.  Rep.  233 ;  Ex  parte  Wrangham,  2  Ves. 
Jun.  609. 
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Where  the  persons,  for  whose  benefit  a  charity  is  established,  are  no* 
themselves  incorporated,  but  trustees  or  governors  are  appointed,  as  in 
the  ease  o(  Sutton's  hospital,  the  governors  have  a  kind  of  visitatorial 
power  with  respect  to  the  objects  of  the  charity;  but,  where  no  visitor 
xpressly  appointed,  and  the  legal  estate  of  the  endowment  is  vested 
in  the  governors,  the  latter,  as  to  the  management  of  the  revenues,  are 
subject  to  the  jurisdiction  of  the  Court  of  Chancery. 

2  Kyd.  187  ;  10  Co.  31  a;  Eden  v.  Foster,  2  P.  Wins,  325;  Attorney-General  v. 
Lock,  3  Atk.  164;  Attorney-General  v.  Middleton,  2  Ves.  327. 

As  the  power  of  appointing  a  visitor  is  entirely  in  the  founder,  he 
may  delegate  it  either  generally  or  specially;  if  he  appoint  a  general 
visitor,  without  any  restraint,  the  person  so  appointed  hath  all  incidental 
powers.  But  a  person  constituted  visitor  in  general  terms  may  be  re- 
strained in  particular  instances.  So  the  founder  may  appoint  a  special 
visitor  for  a  particular  purpose,  and  no  farther.  So,  he  may  make  a 
general  visitor,  and  yet  appoint  an  inferior  particular  power,  to  be 
executed  by  another  person,  who  will  then  be  a  special  visitor.  Thus, 
the  visitation  of  the  corporation  at  large  may  be  in  one  person ;  and 
that  of  one  of  the  members,  as  of  the  head,  may  be  in  another :  and  if 
the  founder  of  a  college  appoint  a  visitor  of  the  head  specially,  the 
general  power  of  visitation  remains  in  the  founder  and  his  heirs.  The 
manner  too  in  which  the  visitatorial  power  shall  be  exercised,  whether 
general  or  special,  may  be  prescribed  by  the  founder. 

2  Kyd.  195,  196;  Fitzg.  108,  307;  3  Atk.  663;  1  Ves.  78;  2  Ves.  328;  1  Burr. 
200.    £See8  East,  221.  # 

No  technical  or  set  form  of  words  is  necessary  for  the  appointment 

of  a  visitor.     "  Visitator  sit  Episcopus  Eliensis,'"  is  an  appointment 

of  a  general  and  perpetual  visitor.     But  a  person  may  be  a  general  or 

special  visitor  without  any  express  appointment,  by  construction  and 

implication  from  various  branches  of  the  statutes. 

Vide  ubi  supr.  ||  Power  to  interpret  and  determine  doubts  upon  the  statutes,  if  given 
in  clear  words,  may  itself  constitute  visitatorial  power.    Per  Lord  Eldon,  15  Ves.  315.  || 

The  sentence  of  a  visitor,  on  subjects  within  his  jurisdiction,  is  final 

and  conclusive,  and  the  king's  courts  cannot,  in  any  form  of  proceeding, 

review  it. 

Appleford's  case,  1  Mod.  82  ;  Carth.  92;  1  Lev.  23,  65;  Raym.  56,  94,  100.  1  Sid. 
94,  152,  316;  Phillips  v.  Bury,  Skin.  447;  2  T.  Rep.  346;  Rex  v.  Episc.  Eliens. 
5  T.  Rep.  175. 

Nor  will  the  king's  courts  anticipate  the  judgment  of  a  visitor,  or  take 
away  his  jurisdiction,  if  the  case  in  which  they  are  called  upon  to  inter- 
fere appears  to  be  within  the  scope  of  the  general  visitatorial  power. 

3  Atk.  674. 

In  a  return  to  a  mandamus  directed  to  a  college,  it  is  sufficient  to  state 
in  general  terms,  that  such  a  person  is  visitor;  for  as  visitor,  he  has 
power  to  determine  all  matters  that  come  as  grievances  before  him, 
unless  he  be  particularly  restrained  by  the  statutes,  and  such  restraint 
will  not  be  presumed.  Nor  is  it  material  whether  the  grievances  com- 
plained of  happened  in  the  time  of  the  present  visitor,  or  in  that  of  his 
predecessor,  and  therefore  it  is  not  necessary  to  show  that  in  the  return. 
Rex  v.  Alsop,  2  Show.  170;  Skin.  13. 

The  question,  whether  there  be  a  visitor  or  not,  may  be  sometimes 
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decided  on  affidavits :  but,  if  a  mandamus  has  been  granted,  command 
ing  the  party  to  whom  it  is  directed  to  admit  a  person  to  a  fellowship, 
on  an  affidavit  of  his  election,  the  court  will  not  supersede  the  writ,  on 
affidavits  that  there  is  a  visitor,  but  will  put  the  defendant  to  make  a 
return  ;  because,  where  the  point  is  determined  on  affidavits  against  the 
party  complaining,  he  has  no  opportunity  to  do  himself  justice  by  an 
action. 

Rex  v.  Whaley,  2  Str.  1139. 

Engrafted  fellowships  in  colleges,  where  the  founders  of  them  make 

no  statutes  for  their  regulation,  are  subject  to  the  general  laws  of  the 

college,  and,  consequently,  to  the  visitor's  jurisdiction. 

Attorney-General  v.  Talbot,  1  Ves.  7b;  Green  v.  Rutherforth,  lb.  475;  St.  John's 
College  v.  Toddington,  1  Burr.  159. 

As  independent  members  of  colleges  are  mere  boarders,  and  have  no 
corporate  rights,  it  follows,  that  they  are  not  subject  to  the  visitor's  juris- 
diction, and  cannot  obtain  redress  for  any  grievance  by  appealing  to  him. 
Neither  indeed  can  they,  in  matters  of  discipline,  obtain  redress  in  a 
court  of  law. 

Ex  parte  Davison,  cited  in  Cowp.  319;  Rex  v.  Grundon,  Cowp.  315. 

It  seems  rather  doubtful  whether  a  person  who  is  not  yet  actually  a 
member  of  an  eleemosynary  corporation,  but  who  claims  a  right  to  be- 
come one,  be  a  proper  subject  of  visitatorial  jurisdiction. 

Rex  et  Reg.  v.  St.  John's  College,  4  Mod.  260;  Comb.  238. 

If  it  be  questioned  whether  any  visitatorial  power  exists  in  the  person 
applied  to  in  that  character,  this  must  be  settled  by  the  Court  of  King's 
Bench. 

1  Burr.  158. 

So,  if  a  visitor  should  assume  the  power  of  making  new  statutes,  such 
usurpation  would  be  restrained  by  the  Court  of  King's  Bench. 
Green  v.  Rutherforth,  1  Ves.  472;  1  Burr.  201. 

If  the  performance  of  a  trust  is  to  be  decreed,  a  court  of  equity  must 
oe  resorted  to,  for  a  visitor  is  incompetent  to  do  complete  justice.  So,  if 
a  college  agree  with  a  stranger  to  grant  him  a  lease,  and  refuse  to  per- 
form the  agreement,  the  remedy  is  by  bill  in  equity  for  a  specific  per- 
formance, and  not  by  appeal  to  the  visitor. 

1  Ves.  473;  Rex  v.  Windham,  Cowp.  378. 

If  the  statutes  of  a  college  give  to  the  same  person  who  is  visitor,  the 
power  of  appointing  to  an  office  one  out  of  two  persons  returned  to  him 
by  the  college,  he  has  that  appointment  not  as  visitor,  but  by  virtue  of 
such  express  provision,  and  therefore  must  make  choice  of  one  of  the 
persons  returned  to  him :  if  he  assume  the  appointment  of  any  other 
person,  the  Court  of  King's  Bench  will  interpose. 

Rex  v.  Episc.  Eliens.  2  T.  Rep.  290. 

And  the  same  common  law  judicature  will  interpose,  if  the  visitor  be 
a  party.  Thus,  where  a  mandamus  was  directed  to  the  Bishop  of  Ches- 
ter, as  warden  of  Manchester  College,  requiring  him  to  admit  a  chap- 
lain, and  he  made  return,  that  he  was  visitor  of  the  society;  it  was 
holden,  that  though  a  mandamus  will  not  lie  where  there  is  a  visiter 
free  from  objection,  yet  here  the  two  offices  being  in  the  same  person. 
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there  is  a  temporary  suspension,  and  the  King's  Bench  must  pxert  its 

authority- 
Rex  v.  "Episc.  Cestr.  2  Str.  797.  In  the  year  after  this  determination,  an  act  was 
passed  to  vesl  in  the  crown  the  visitatorial  power  over  Manchester  College,  whenever 
the  wardenship  should  be  holden  in  commendam  with  the  bishopric  of  Chester.  St.  2  Geo. 
29.  See  too  4  T.  Rep.  244. 
In  the  case  of  Dr.  Bentley,  master  of  Trinity  College  in  Cambridge, 
who  was  cited  before  the  Bishop  of  Ely,  as  visitor  over  the  society,  to 
answer  sixty-four  articles  charged  to  be  violations  of  the  statutes;  the 
King's  Bench  granted  a  prohibition,  because  the  bishop  in  his  citation 
had  not  set  forth  his  genuine  authority.  But  the  House  of  Lords,  on  a 
writ  of  error,  reversed  the  former  judgment,  and  went  into  the  consider- 
ation of  the  several  articles,  and,  as  to  some,  confirmed  the  prohibition, 
and,  as  to  others,  allowed  the  bishop  to  proceed.  It  was  indeed  insisted, 
that  the  king  was  general  visitor, (a)  and  the  bishop  special  visitor  only: 
tmt  the  King's  Bench  was  of  a  different  opinion;  and,  in  this  respect, 
their  judgment  seems  unimpeached. 

Bentley  v.  Bishop  of  Ely,  2  Str.  912;  Fitzg.  107,  305;  4  Br.  P.  C.  41 ;  1  Wooddes. 
481.     («)  Vet  it  seems  still  unsettled  who  is  general  visitor  of  that  college. 

Where  the  public  laws  of  the  land  are  disobeyed,  the  Court  of  King's 
Bench  will  interfere,  notwithstanding  there  be  a  visitor;  for  his  province 
is  confined  to  the  private  statutes  and  domestic  regulations. 

Rex  et  Reg.  v.  St.  John's  College,  4  Mod.  233. 

If  a  visitor  refuse  to  receive  and  hear  an  appeal,  the  Court  of  King's 
Bench  will  grant  a  mandamus  to  compel  him. 

Rex  v.  Episc.  Lincoln,  2  T.  Rep.  338,  n. ;  Rex  v.  Episc.  Eliens.  5  T.  Rep.  475. 

But,  where  the  visitor  has  actually  executed  a  sentence  of  expulsion, 
though  he  may  appear  to  have  exceeded  his  jurisdiction,  a  mandamus 
will  not  lie  to  restore  the  party  expelled,  for  that  would  be  to  command 
the  visitor  to  reverse  his  own  sentence. 

Brideoak's  case,  H.  11  Ann.,  cited  in  1  Wils.  209;  1  Bl.  Rep.  25,  58. 

The  party,  however,  against  whom  the  sentence  has  been  executed, 
may  have  a  remedy  by  ejectment ;  (b)  or  he  may,  it  is  said,  have  an 
action  for  damages  against  the  visitor,  (c) 

(b)Per  Lee,  C.  J.,  1  Wils.  209.     (c)  1  Ves.  470. 

When  the  visitor  has  pronounced  a  sentence  which,  by  the  statutes  of 
the  college,  a  particular  officer  is  to  put  in  execution,  the  Court  of  King's 
Bench  will  not  compel  that  particular  officer,  by  mandamus,  to  do  his 
duty;  because  that  would  be  to  interfere  with  the  privilege  of  the  visitor, 
who  has  power  to  compel  the  proper  person  to  execute  the  sentence: 
but  it  seems  doubtful  whether,  if  the  visitor  himself  refuse  to  compel  the 
execution  of  the  sentence,  the  court  will  grant  a  mandamus  directed  to 

him  for  that  purpose. 
2  Kyd.  282;  Dr.  Walker's  case,  Ca.  temp.  Hardw.  212;  Rex  v.  Episc.  Eliens.  Andr.  176.] 

(G)  Of  the  Dissolution  of  Corporations. 

(d)lF  all  the  members  of  an  aggregate  corporation  die,  the  body 
politic  is  dissolved:  but,  if  the" king  makes  a  corporation  consisting  of 
twelve  men,  to  continue  always  in  succession,  and  when  any  of  them 
'he.  the  others  may  choose  another  in  his  place  ;(e)  if  three  or  four  of 
them  die,  (g)  yet  all  acts  done  by  the  rest  shall  be  sufficient. 

(d)  Roll.  Abr.  514.     (e)  10  Co.  30  b  ;  Roll.  Abr.  51 1,  S.  P.     If  any  corporation  ag- 
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gregate,  as  mayor  and  commonalty,  or  dean  and  chapter,  make  a  feoffment  and  letter 
of  attorney  to  deliver  seisin,  this  authority  does  not  determine  by  the  death  of  the 
mayor  or  dean,  but  tLo  attorney  may  well  execute  the  power  after  their  death,  because 
the  letter  of  attorney  is  an  authority  from  the  body  aggregate,  which  subsists  after 
the  death  of  the  mayor  or  dean  ;  but,  if  the  dean  or  mayor  be  named  by  their  own 

£rivate  name,  and  die  or  be  removed,  before  livery,  livery  after  seems  not  good.  Co. 
it.  52  b  ;  2  Roll.  Abr.  12;  14  H.  8,  3  ;  11  II.  7.  19.  (g)  The  master  of  a  college 
cannot  devise  lands  to  the  house  of  which  he  is  head  ;  ||  for  at  the  time  when  such 
devise  should  take  effect,  the  college  is  without  a  head,  and  so  not  capable  of  the 
devise.  ||     Dalis.  31 ;  4  Leon.  223. 

[But,  where  a  corporation  consists  of  several  distinct  integral  parts, 
if  one  of  these  parts  become  extinct,  whether  by  the  death  of  the  persons 
of  whom  it  is  composed,  or  by  any  other  means,  the  whole  corporation 
is  dissolved.  This  indeed  was  doubted  in  the  case  of  Colchester  v.  Sea- 
ber  ;  (a)  but  a  later  adjudication  (6)  hath  settled,  "  that  when  an  integral 
part  of  a  corporation  is  gone,  and  the  corporation  hath  no  power  of 
restoring  it,  or  of  doing  any  corporate  act,  the  corporation  is  so  far 
dissolved  that  the  crown  may  grant  a  new  charter  to  a  different  set  of 
men." 

1  Roll.  Abr.  514;  Co.  Lit.  264;  Reg.  v.  Ballivos  de  Bewdley,  1  P.  Wms.  207 ;  10 
Mod.  340.  /3  When  a  corporation  is  composed  of  several  integral  parts,  its  officers  can- 
not dissolve  the  corporation  without  the  full  assent  of  the  great  body  of  the  society. 
Smith  v.  Smith,  3  Dessaus.  557. £f  (a)  3  Burr.  1866.  In  this  case,  which  occurred 
in  1766,  it  appeared,  that  in  1740  there  were  judgments  of  ouster  against  all  the  per- 
sons then  claiming  in  fact  to  be  mayor  and  aldermen  of  the  corporation:  that  those 
persons  were  all  dead  before  the  year  1763  ;  that  from  1740  to  1763  no  person  took 
upon  himself  to  be,  or  claimed  to  be,  mayor  or  alderman ;  and  that  in  1763  the  char- 
ter under  which  they  acted  when  the  case  occurred  was  granted  and  accepted.  The 
question  immediately  before  the  court  was,  whether  the  present  corporation  could 
maintain  an  action  on  a  bond  given  to  the  old  corporation  in  the  year  1735  ?  which 
was  determined  in  the  affirmative  ;  for  that  the  charter  of  1763  restored  the  corpora- 
tion to  all  its  former  rights  and  franchises,  and  subjected  it  to  all  its  former  obliga- 
tions,    (b)  Rex  v.  Pasmore,  3  T.  Rep.  199. 

Also,  a  corporation  may  be  dissolved  by  misuser  or  abuser ;   for  as 

all  franchises  flow  from  the  bounty  of  the  crown,  so  there  is  a  tacit  or 

implied  condition  annexed  to  such  grants,  which,  if  broken,  forfeits  the 

whole  franchise. 

2  Inst.  222  ;  20  E.  4,  5.  3  See  Briggs  v.  Penniman,  8  Cowen,  387.tf  But  for  this 
vide  the  arguments  in  the  great  case  of  the  quo  warranto  against  the  city  of  London, 
which  was  brought  againsl  the  whole  corporation,  1.  For  that  the  common  council 
had  petitioned  the  king,  upon  a  prorogation  of  parliament,  that  it  might  meet  on  the 
day  on  which  it  was  prorogued,  and  had  charged  the  prorogation  as  that  which  occa- 
sioned  a  delay  of  justice.  2.  That  the  corporation  had  imposed  new  taxes  on  their 
wharf's  and  markets,  which  was  an  invasion  of  the  liberty  of  the  subject,  and  contrary 
to  law  ;  and  the  judgment  in  that  case  was,  that  the  franchise  should  be  seized  into 
the  king's  hands;  but  vide  2  W.  &  M.  \  1,  c.  8,  by  which  this  judgment  is  declared 
to  be  void  and  illegal  :  and  vide  the  case  of  Sir  James  Smith,  Show.  280 ;  4  Mod.  52 ; 
12  Mod.  17,  18 :  10  Mod.  174  ;  who  being  chosen  an  alderman  of  the  city  of  London, 
after  the  Bame  judgment,  (which  was  never  recorded,)  the  question  was,  whether  he 
was  duly  elected,  so  as  to  be  obliged  to  take  the  oaths  prescribed  by  1  "VV.  &  M.  c.  8? 
ami  it  was  resolved,  that  though  a  corporation  may  be  forfeited,  yet  that  the  pro- 
ceedings and  judgment  in  the  quo  warranto  against  the  city,  did  not  dissolve  the  body 
politic,  or  make  their  subsequent  acts  void;  and  consequently,  that  Sir  James  not 
taking  the  oaths  pursuant  to  the  1  W.  &  M.  c.  8,  was  a  sufficient  cause  to  remove 
him  from  the  place  of  alderman.  See  Skin.  310  ;  Show.  Rep.  280.  j8  By  wilful  mal- 
feasance or  nonfeasance,  a  corporation  may  forfeit  its  franchises.  In  this  case  on  an 
information  tiled,  and  prosecuted  to  judgment  by  the  state,  such  franchises  maybe 
seized.  Terrct  v.  Taylor,  9  Cranch,  43 ;  4  Wheat.  661 ;  8  Pet.  281 :  5  Mass.  230, 
423  ;   16  Mass.  102  ;  1  Rep.  Const.  Ct.  36  ;  2  Blackf.  367.  _  But  though  the  state  maj 

size  them,  they  are  not  thereby  destroyed ;  they  exist  in  the  custody  of  the  state, 
and  may  he  afterwards  granted  to  the  same  or  other  individuals.     State  Bank  v. 
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State,  1  Blackf.  273.     A  charter  cannot  be  declared  void  in  a  collateral  suit.     16  S- 
>\  K.  140  ;   1  IVnna.  426  :  8  Ham.  552 ;  8  Greenl.  372 ;  1  Dev.  &  Bat.  306  ;  3  Hawks, 
.  2  Gill.  <S  Johns.  121.  £f 

If  the  members  of  a  corporation  refuse  or  neglect  to  choose  such  offi- 

cers  ;is  they  are  obliged  to  choose  by  their  charter,  this  is  a  forfeiture, 

and  consequently  a  dissolution  of  the  corporation,  (a) 

Carth.  483  ;  but  vide  11  G.  1,  c.  4.  /3  The  mere  omission  to  exercise  its  powers  by 
a  corporation,  does  nut,  by  itself,  work  a  forfeiture  of  its  charter.  Attorney-General 
v.  Bank  of  Niagara,  Hopk.  11.  254. ff  («)  In  such  case  the  corporation  is  dissolved 
without  any  legal  proceeding;  but  for  a  forfeiture  it  is  not  dissolved  without  a  judg- 
ment in  a  court  of  law  to  enforce  it.  j8  Proceedings  must  be  instituted  by  the  state 
in  order  to  enforce  the  forfeiture  of  the  charter  of  a  corporation,  and,  unless  the  power 
of  instituting  such  proceedings  be  expressly  delegated  by  law,  in  Louisiana  the  state 
alone  possesses  it  ;  and,  having  this  power,  it  may  forbear  the  exercise  of  it,  and 
waive  the  forfeiture.  13  L.  R.  503. £(  "  A  scire  facias  is  proper,"  says  Mr.  Justice 
Ashhurst,  "  where  there  is  a  legal  existing  body  capable  of  acting,  but  who  have 
been  guilty  of  an  abuse  of  the  power  intrusted  to  them;  for  as  a  delinquency  is 
imputed  to  them,  they  ought  not  to  be  condemned  unheard  ;  but  that  does  not  apply 
to  the  case  of  a  nonexisting  body.  A  quo  warranto  is  necessary  where  there  is  a 
body  corporate  de  facto,  who  take  upon  themselves  to  act  as  a  body  corporate,  but 
who  from  some  defect  in  their  constitution  cannot  legally  exercise  the  powers  they 
affect  to  use."  If,  in  a  prosecution  against  a  corporation,  the  judgment  be  for  the 
defendants,  the  form  of  it  is,  "  that  the  liberties  be  allowed,"  Co.  Entr.  535  b  ;  if  it 
be  for  the  crown,  and  the  parties  have  continued  possession  of  the  franchise  by  wrong 
from  the  beginning,  the  judgment  is,  "  that  they  be  ousted ;"  but  if  they  once  had 
title,  and  lose  it,  the  judgment  is,  "that  the  liberty  be  seized  into  the  king's  hands." 
Yelv.  192  ;  Co.  Entr.  t.  quo  warranto.  The  prior  judgment  of  seizure  is  called  a  judg- 
ment "  quousque ;"  this  judgment,  it  hath  been  thought,  would  dissolve  the  corpora- 
tion, if  the  parties  did  not  come  in  and  avoid  it,  the  same,  or  at  the  farthest  the  next 
term,  and  that  there  was  no  use  in  a  final  judgment,  but  to  show7  that  the  king  will 
take  advantage  of  the  forfeiture,  which  he  may  declare  by  the  grant  of  a  new  charter. 
Rex  v.  Amery,  2  T.  Rep.  515.  But  this  opinion  was  overruled  in  the  House  of  Lords, 
where  it  was  determined,  that  the  effect  of  this  judgment  was  merely  to  lay  the  king's 
hands  on  the  franchise  of  being  a  corporation,  so  that  the  corporation  could  not  use 
its  liberties,  and  the  action  of  its  vital  powers  was  suspended ;  that  in  that  situation 
the  king  might  appoint  a  custos ;  and  might  introduce  a  new  corporation  by  charter, 
to  whom  he  might  commit  the  custody  ;  but  that  the  old  corporation  were  entitled  to 
redeem  their  liberties,  and  remove  the  king's  hands,  upon  which  the  power  of  the 
new  corporation  must  necessarily  cease,  and  the  letters  patent  to  them  become  void. 
Vide  the  Judgment  in  Rex  v.  Amery,  in  the  House  of  Lords,  in  the  account  of  that 
case  in  two  volumes  quarto,  and  2  Kyd.  496,  &c.  With  respect  to  the  form  of  a  final 
judgment,  it  was  determined  in  Sir  James  Smith's  case,  that  the  corporation  of  Lon- 
don was  not  dissolved  by  the  judgment  as  recited  in  the  act  of  2  W.  &  M.  st.  1,  c.  8, 
which  was,  "  that  the  liberty,  franchise,  and  privilege  of  the  city  of  London,  being  a 
body  politic,  &c,  should  be  seized."  For  the  word  of  being  omitted  before  the  word 
being,  the  judgment  was  not  against  the  corporate  existence  of  the  city,  but  against 
the  franchises  it  enjoyed,  and  Holt  said,  "  that  a  corporation  might  subsist  after  its 
franchises  were  taken  away  ;  for  that  these  were  not  essential  to  it.  but  only  a  privi- 
lege appertaining  to  it ;  that  the  essence  of  a  corporation  was  to  make  by-laws,  and 
govern  their  members,  which  a  corporation  might  do,  though  their  franchises  were 
seized."    4  Mod.  52  ;  Skin.  310  ;  Carth.  217  ;  1  Show.  263.] 

A  corporation  may  be  dissolved  by  surrendering  the  charter,  but  a 
surrender  of  an  old  charter  is  void,  for  want  of  enrolment. 

Butler  v.  Palmer,  1  Salk.  191 ;  Piper  v.  Dennis,  12  Mod.  253  ;  Rex  v.  Osbourne,  4 
East,  327.  j3  The  surrender  of  a  charter  may  be  accepted  by  a  legislative  act,  and 
thereupon  the  corporation  would  be  dissolved.  Revere  v.  Boston  Copper  Company, 
15  Pick.  351 ;  Enfield  Toll  Bridge  Company  v.  Connecticut  River  Company,  7  Conn. 
45  ;  2  Kent  Com.  245,  2d  edit.tf 

If  a  prior  and  convent,  concur rentibus  iis  quoe  in  jure  requiruntur, 
are  translated  to  an  abbot  and  convent,  or  to  a  dean  and  chapter,  though 
the  name  is  changed,  yet  the  body  is  not  dissolved. 

Co.  Lit.  102  b. 
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Costs. 

Though  a  dean  and  chapter  have  surrendered  (a)  all  their  possessions 
*:o  the  king,  yet  their  corporation  continues,  and  they  remain  a  chapter 
of  the  bishop  to  assist  him  in  spiritual  matters,  &c,  for  all  their  posses- 
sions were  from  the  bishop,  and  a  prebendary,  though  he  hath  no  pos- 
session, hath  stallum  in  clwro  et  vocem  in  capitulo. 

3  Co.  75  b.  (a)  But  there  cannot  be  a  guardian  of  a  chapel,  when  the  chapel  and 
all  the  possessions  thereof  are  aliened.  3  Co.  75  a ;  10  Co.  32,  for  there  cannot  be  a 
guardian  of  nothing. 

If  lands  are  given  to  a  corporation,  which  is  (b)  afterwards  dissolved, 
the  donor  shall  have  the  lands  again ;  for  the  law  annexes  such  a  condi- 
tion in  every  grant  to  a  body  politic. 

Co.  Lit.  13  b;  Godb.  211.  [Mo.  283,  ace.  Vide  tamen  20  Jac.  C.  B.  Johnson  v. 
Morris,  that  the  lands  shall  escheat.  Hal.  MSS.,  which  also  cites  21  E.  4,  1,  and  21 
II.  7,  9.  And  the  case  of  Johnson  v.  Norway  in  Winch.  37,  which  seems  to  be  the 
same  as  that  cited  by  Lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  in 
Winch,  that  the  judges  finally  decided  the  point.  See  also  contr.  Lord  Coke,  the  case 
of  Southwell  v.  Wade,  in  1  Ro.  Abr.  816,  A.  p.  1,  and  S.  C.  in  Poph.  91.  Co.  Lit. 
13th  ed.  13  b,  n.  2.]  (b)  A  debt  due  to  a  corporation  still  remains,  though  their  name 
is  changed  by  a  new  charter.  3  Lev.  238.  If  a  corporation  bind  themselves  in  a 
bond,  and  are  afterwards  dissolved,  they  shall  not  be  charged  in  their  natural  capa- 
cities.    Lev.  237,  and  vide  Owen,  73 ;  2  And.  107. 

|j  The  major  part  of  an  integral  part  of  a  corporation  whose  attendance 
is  required  at  the  election  of  corporate  officers  being  gone,  it  operates  as 
a  dissolution  of  the  whole  corporation. 
Rex  v.  Morris,  3  East,  213.  || 
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(A)  Of  the  first  Introduction  of,  and  giving  the  Plaintiff  Costs  de  incremento. 

(B)  In  what  cases  the  Plaintiff  shall  have  no  more  Costs  than  Damages:  And  herein, 

1.  Of  Actions  of  Trespass,  where  the  Right  of  Freehold  or  Inheritance  may  come 

in  Question,  as  also  of  wilful  and  malicious  Trespasses. 

2.  Of  Actions  of  Slander. 

3.  Of  Actions  of  Assault  and  Battery. 

(C)  Where  the  Costs  shall  be  doubled  or  trebled, 

(D)  Of  awarding  the  Defendant  his  Costs. 

(E)  What  Persons  are  entitled  to  or  exempted  from  paying  Costs:  And  herein, 

1.  Of  Executors  and  Administrators, 

2.  Of  Officers  and  Ministers  of  Justice. 

3.  Of  Informers,  and  where  the  Prosecution  may  be  said  to  be  carried  on  at  the 

Suit  of  the  King, 

4.  Of  Paupers. 

^ 5.  The  Government. 

6.  Informer  in  a  qui  tam  action. 

7.  Miscellaneous  Cases.$ 

(F)  Of  Costs  in  Replevin. 

(C)  Of  Costs  in  a  Writ  of  Error. 
[(H)  Of  Costs  in  a  feigned  Issue.] 
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(A)  Of  the  first  Introduction  of,  &c. 
||  (I)  Of  Costs  in  Actions  on  Judgments. || 
(K)  Of  Costs  in  the  several  Steps  and  Proceedings  of  a  Cause* 
(L)  Costs,  how  assessed  or  taxed. 
/3(M)  Costs  in  the  Courts  of  the  United  States. 
1.  Amount  of  Cost*. 
■J.  To  whom  allowt  d. 

3.  Against  whom. 

4.  In  what  Cases. 

5.  Who  is  entitled  to  the  Costs. 

6.  Where  Costs  icill  not  be  given. 

(X)  When  Persons,  not  Parties  to  the  Record,  are  liable  for  Costs. 
(0)  Of  Security  for  Costs. 

1.  When  required  of  Nonresidents. 

2.  When  required  of  Insolvents. 

3.  Miscellaneous  Cases.tf 


(A)  Of  the  first  Introduction  of,  and  giving  the  Plaintiff  Costs  de  incremenlo. 

There  were  no  costs  at  common  law  ;(a)  but,  if  the  plaintiff  did  not 
prevail,  he  was  amerced  pro  falso  clamor e  ;  if  he  did  prevail,  then  the 
defendant  was  in  misericordid,  for  his  unjust  detention  of  the  plaintiff's 
right,  and  therefore  was  not  punished  with  the  ezpensa  litis,  under  that 
title. 

2  Inst.  288.  (a)  [Although  costs  were  never  given  at  common  law,  eo  nomine,  yet 
in  reality  they  were  always  included  in  the  quantum  of  damages,  in  those  actions  where 
damages  were  given ;  and  even  now,  costs  for  the  plaintiff  are  always  entered  on  the 
roll  as  increase  of  damages  by  the  court,  the  form  of  which  entry  may  possibly  have 
arisen  from  the  above-mentioned  practice.  3  Bl.  Comm.  399.  And  it  is  said  by  Lord 
Chief  Baron  Gilbert,  that  the  justices  in  eyre  were  wont  at  their  iters,  before  the  statute 
of  Gloucester,  to  assess  the  costs  of  the  plaintiff,  where  he  prevailed,  at  a  reasonable  sum, 
exclusive  of,  and  unblended  with  the  damages  which  he  recovered  ;  and  that  this  cus- 
tom prevailed  till  the  introduction  of  the  modern  justices  of  assize  and  nisi prius  ;  at 
which  time  it  became  necessary,  that  the  costs  should  be  taxed  by  the  court  above,  and 
not  by  the  judges  on  their  circuits.  Gilb.  Hist.  C.  P.  266.]  /3See  Kneass  v  Schuvl- 
kill  Bank,  4  Wash.  C.  C.  R.  106,  107  ;  Bell  v.  Bates,  3  Ham.  380  ;  2  Yerg.  578  •  Hart 
v.  Fitzgerald,  2  Mass.  509,  512;  1  Li'tt.  247;  Pickens  v.  Hayden,  2  Stew.  10  ;  Loomis 
v.  Tyler,  4  Day,  141 ;  Clinton  v.  Strong,  9  Johns.  370 ;  Dardon  v.  Maget,  1  Dev.  &  Bat. 
499;  Ward  v.  Davidson,  2  J.  J.  Marsh.  443.  Prima  facie  the  prevailing  party  is 
entitled  to  costs,  as  well  in  a  court  of  law  as  a  court  of  equity.  Saunders  v.  Frost,  5 
Pick.  260  ;  Brasseur,  wife  of  Richard  v.  Her  husband  et  al.  2  L.  R.  592.  See  3  L.  R. 
267  ;  4  L.  R.  297  ;  but  whether  costs  ought  to  be  decreed  in  equity  is  a  question  to  be 
settled  by  the  sound  discretion  of  the  chancellor.  Methodist  Episcopal  Church  v. 
Jaques,  1  Johns.  Ch.  R.65  ;  Nichols  v.  Trustees  of  Huntingdon,  1  Johns.  Ch.  R.  166; 
Tomlinson  y.  Ward.  2  Conn.  396 ;  Cowles  v.  Whitman,  10  Conn.  121 ;  Coleman  v! 
Moore,  3  Lit.  355.  And  in  a  case  of  great  novelty  the  court  may  forbear  giving  costs 
to  either  party.     Jones  v.  Mason,  5  Rand.  577. gf 

But  it  being  thought  exceeding  hard  that  the  plaintiff,  for  the  costs 
which  he  was  out  of  pocket  in  obtaining  his  right,  could  not  have  any 
amends ; 

By  the  statute  of  Gloucester,  made  6  E.  1,  c.  1,  by  which  in  an  assize, 
&c,  damages,  upon  the  insufficiency  of  the  disseisor,  are  given  against 
him  that  is  found  tenant,  and  damages  are  given  in  a  writ  of  mort  d'an- 
ctstor,  aid,  etc.,  reciting  that  whereas  before  that  time,  damages  were 
not  taxed  but  to  the  value  of  the  issues  of  the  land,  it  is  provided  the 
demandant  may  recover  against  the  tenant  the  (b)  costs  (c)  of  his  writ, 
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(B)  Where  the  Plaintiff  shall  have  no  more  Costs,  &c. 

together  with  his  damage ;  and  that  this  act  shall  hold  place  (d)  in  all 
cases  where  the  party  is  to  recover  damages. 

(6)  This  extends  to  all  legal  costs  of  suit  but  not  to  his  expenses  of  travel,  loss  of 
time,  &c.  2  Inst.  288.  In  a  writ  by  journeys  accounts,  the  plaintiff  shall  recover  his 
costs  of  the  first  writ,  and  the  proceedings  thereupon.  2  Inst.  288.  Sccus,  if  the  first 
writ  was  naught  through  the  plaintiff's  default,  2  Inst.  288,  as  if  brought  against  one 
joint-tenant  only.  Kelw.  127.  (c)  If  judgment  arrested,  the  plaintiff,  in  a  new  action, 
shall  not  recover  the  costs  of  the  first.  Cro.  Car.  545.  (d)  Where  a  man  before,  or  by 
this  act  did  not  recover  damages,  though  single,  double,  or  treble  damages  are  given 
by  a  subsequent  act,  the  plaintiff  shall  recover  no  costs.  10  Co.  116  a.  As,  in  a  quare 
impedit.  2  Inst.  289  ;  10  Co.  116  a;  Kelw.  26  a.  Decies  tantum.  10  Co.  116  b.  So,  in 
an  action  upon  5  E.  6,  c.  14,  of  ingrossers,  10  Co.  116  b.  But  in  all  cases  where 
damages  were  recovered  before,  or  by  this  act,  the  plaintiff  shall  recover  his  costs  also. 
10  Co.  116  b.  [This  distinction,  with  respect  to  the  plaintiff's  right  to  costs,  between 
cases  where  damages  are  originally  given  by  a  statute  subsequent  to  this  act,  and  those 
where  damages  might  have  been  recovered  at  common  law,  is  impugned  by  Lord  Coke 
himself,  who  saith,  "  This  clause  doth  extend  to  give  costs  where  damages  are  given  to 
any  demandant  or  plaintiff  in  any  action  by  any  statute  made  after  this  parliament." 
2  Inst.  289.  And  though  it  was  recognised  by  three  justices  against  Willes,  C.  J.,  in 
the  case  of  Witham  v.  Hill,  2  Wils.  91  ;  Barnes,  151,  and  by  Aston,  J.,  in  the  case  of 
Wilkinson  v.  Allott,  Cowp.  367,  yet  it  seemeth  not  to  be  law  at  present,  "for  the  sta- 
tute of  Gloucester  is  a  remedial  act,  and,  consequently,  ought  to  have  a  favourable  in- 
terpretation." Per  Lord  Loughborough,  1  H.  Bl.  13.  Costs,  therefore,  have  been 
allowed  in  actions  against  the  hundred  upon  the  statute  of  9  Geo.  1,  c.  22,  for  setting 
fire  to  the  plaintiff's  house.  Jackson  v.  Inhabitants  of  Calesworth,  1  T.  Rep.  71.  See 
too  Greetham  v.  The  Hundred  of  Theale,  3  Burr.  1723  ;  Bull.  N.  P.  331.  And  it  hath 
been  repeatedly  decided,  that  in  an  action  of  debt  upon  any  statute,  by  the  party 
grieved,  for  a  certain  penalty,  the  plaintiff  shall  have  his  costs,  although  the  statute  on 
which  the  action  is  founded  give  aocosts.  1  Roll.  Abr.  516,  pi.  5, 574,  pi.  1 ;  Cro.  Car. 
559;   1  Salk.  206;  1  Ld.  Rayni.  172  ;  2  T.  Hep.  154  ;  Ward  v.  Snell,  1  H.  Bl.  10. j 

This  was  the  original  of  costs  de  incremento  ;  for  when  the  damages 
were  found  by  the  jury,  the  judges  held  themselves  obliged  to  tax  the 
moderate  fees  of  counsel  and  attorneys  that  attended  the  cause. 

And  this  was  done  in  (a)  all  real  actions  in  which  there  were  damages 

at  common  law,  and  also  in  all  personal  actions ;  for  even  in  an  action 

of  debt,  there  are  damages  given  for  the  unjust  detention. 

10  Co.  116.  (a)  That  in  a  formedon,  no  damages  were  recovered,  and  consequently 
no  costs.  Cro.  Car.  125;  Vent.  88 ;  Lev.  146;  Raym.  134.  [The  statute  of  Glouces- 
ter doth  not  extend  to  give  damages  upon  the  traverse  of  an  inquisition,  although 
damages  may  he  found  thereon  for  the  prosecutor;  for,  to  recover  costs  under  this 
statute,  there  must  be  a  plaintiff  or  defendant,  demandant  or  tenant.  Ca.  temp.  Hardw. 
S55  ;  2  Str.  1069.]  For  costs  on  penal  statutes,  vide  infra,  letter  (E,)  and  title 
Damages,  in  what  actions  damages  were  recovered. 

(B)  In  what  Cases  the  Plaintiff  shall  have  no  more  Costs  than  Damages :  And  herein, 

1.  Of  Actions  of  Trespass  where  the  Bight  of  Freehold  or  Inheritance  may  come  in 
Question,  or  where  the  Trespass  is  wilful  and  malicious. 

By  the  43  Eliz.  c.  6,  it  is  enacted,  "  That  if  upon  any  action  personal 
to  be  brought  in  any  of  her  majesty's  courts  at  Westminster  not  being 
for  any  title  or  interest  of  lands,  nor  concerning  the  freehold  or  inherit- 
ance of  any  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges  of 
the  same  court,  and  be  so  signified  or  set  down  by  the  justices  before 
whom  the  same  shall  be  tried,  that  the  debts  or  damages  to  be  recovered 
there  in  the  same  court  shall  not  amount  to  the  sum  of  40s.  or  above ; 
that  in  every  such  case  the  judge  and  justices,  before  whom  any  such 
action  shall  be  pursued,  shall  not  award  for  costs  to  the  party  plaintiff 
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(B)  Where  the  Plaintiff  shall  have  no  more  Costs,  &c. 

any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so  reco- 
vered  shall  amount  unto,  but  less  at  their  discretions." 

The  st.  11  W.  3,  c.  9,  extends  this  statute  to  the  principality  of  Wales  and  the-  eoun- 
ties  palatini'.  3 Statutes  have  been  passed  in  the  several  states  regulating  costs.  In 
New  York,  in  suits  brought  in  the  Supreme  Court,  when  the  plaint  ill  recovers  less  than 
0,he  can  recover  only  Common  Pleas  costs.  17  Johns.  109;  Becker  v.  Piatt,  7  Johns. 
555;  AK-ott  v.  Phelps.  I  Cowen,  170;  People  v.  Chapman,  I  Cowen,  214;  People  v. 
Hallet,  4  Cowen,  68 ;  Shufell  v.  Rowley,  4  Cowen.  58;  Mil  rep  a-  v.  Loveland,  ICaines, 
66;  Burt  v.  Crosby,  9  Wend.  460;  Hulin  v.  Rockwell,  '.»  Cowen,  652 ;  New  York 
State  Bank  v.  Wood.  10  Wend.  626.  In  Pennsylvania,  the  rule  of  the  English  Courts, 
that  the  court  is  bound  by  tile  statute  of  21  dames  1,  c.  16,  cannot  increase  the  costs 
when  the  damages  in  slander  are  less  than  forty  shillings,  yet  the  jury  are  not  so- 
bound,  lias  been  adopted  in  construing  the  statute  of  that  state.  Gower  v.  Clay- 
ton. 6  S.  &  R.  86;  Gailey  v.  Beard,  -1  Yates,  546;  Stuart  v.  Harkins,  3  Binn.  321. 
When  the  Supreme  Court  has  jurisdiction,  costs  arc  of  course,  although  the  plaintiff 
may  recover  less  than  the  amount  in  dispute,  lat  least  $500,)  in  order  to  give  it  juris- 
diction. Wurts  v.  M'Fadden,  4  S.  &  R.  78;  Hancock  v.  Barton,  1  S.  &  R.'209; 
Basise  v.  Barry,  3  S.  &  R.  461;  M'Kisson  v.  Steele,  1  Yeates,  1;  and  in  actions  in 
the  Common  Pleas,  when  the  plaintiff  lays  his  damages  at  more  than  $100,  (the  sum 
required  to  give  the  court  jurisdiction,)  he  is  entitled  to  costs  though  he  recovers  less 
than  that  sum.  Clark  v.  .M'Kisson,  6  S.  &  R.  87  ;  Spear  v.  Jamison,  2  S.  &  R.  530 ; 
°.  I  (all.  74 :  see  1  Rawle,  304 ;  16  S.  &  R.  253  ;  2  Watts,  133 ;  1  Pennsyl.  115, 488  ;  5> 
Watts,  508.£f 

The  intent  of  this  statute  was  to  reduce  all  actions  where  the  debt  or 
damages  were  under  40.s.  into  the  court-baron,  or  other  county  courts, 
whereby  it  was  thought  the  profits  of  landlords  would  be  increased,  and 
the  costs  of  defendants  diminished ;  but  the  statute  failed  of  effecting 
that  purpose;  for  it  does  not  put  it  merely  upon  the  damages  given  by 
the  jury  under  forty  shillings,  (for  it  Avould  be  hard,  when  the  jury  give 
too  little  damages,  to  punish  the  plaintiff  with  the  loss  of  his  costs,)  but 
leaves  it  to  the  judge  to  certify  the  damages  proved  were  not  above  40s. 
in  approbation  of  the  verdict :  out  the  judges  thought  it  extremely  hard 
to  certify,  in  order  to  make  plaintiffs  lose  their  costs  where  they  had  pre- 
vailed, unless  the  action  were  exceedingly  impertinent  and  vexatious, 
and  therefore  seldom  made  use  of  this  power. (a) 

Gilb.  Hist.  C.  P.  265.  (a)  [No  instance  of  a  certificate  upon  this  statute  is  to  he 
met  with  in  the  hunks  earlier  than  about  the  middle  of  the  reign  of  George  the  Second. 
Gilb.  Eq.  Rep.  196  ;  3  Wils.  325.]  j3  See  Hinds  v.  Knox,  4  S.  &  R.  417  ;  Plimpton  v. 
Baker,  <J  Pick.  70.$ 

[In  an  action  for  taking  and  carrying  away  sand  and  gravel  upon 
Hounslow  Heath,  the  plaintiff  recovered  a  verdict  with  damages  under 
40.s\  and  Lord  Chief  Justice  Willes,  who  tried  the  cause,  having  certified, 
under  this  statute,  that  the  damages  found  by  the  jury  were  the  real  da- 
mages  to  be  recovered,  the  court  held  it  to  be  a  case  within  the  act,  and 
refused  to  allow  any  more  costs  than  damages. 

White  v.  Smith,  C.  B.  P.  17  G.  2,  cited  in  2  Str.  1232;  and  1  Wils.  94.]  £Case 
for  flowing  the  plaintiff's  land,  defendant  justifies  under  a  right  of  prescription,  and 
the  plaintiff  recovers  damages,  he  is  entitled  to  full  costs.  Eustace  v.  Tuthil,  2  Johns. 
185  :  hat  where,  in  a  similar  case,  the  defendant  pleaded  a  license,  and  the  plaintiff, 
proving  a  revocation  of  the  license,  recovered  nine  dollars  damages^  held  he  was  not 
entitled  to  full  costs.     Otis  v.  Hall,  3  Johns.  450. gf 

K  So,  in  an  action  on  the  case  for  an  injury  to  plaintiff's  right  of  com- 
mon by  digging  turves  there,  the  judge  certified  under  this  statute  that 
the  damages  did  not  amount  to  40s.  and  the  plaintiff  had  no  more  costs; 
for  the  interest  or  title  to  the  land  does  not  necessarily  come  in  question 
in  such  an  action,  and    did    not  in  fact  in  this    case,   which  was   an 
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action  by  one  commoner  against  another  commoner  for  a  mere  wrongful 
act. 

Edmonson  v.  Edmonson,  8  East,  294. ||  /3See  Heath  v.  M'Inroy,  6  Johns.  277 ! 
Tower  v.  Wilson,  3  Gaines,  174;  Crane  v.  Comstock,  11  Johns.  404. £j 

[So,  in  an  action  of  trespass  for  assaulting  the  plaintiff,  stopping  his 
wagon,  and  taking  away  his  cart-rope,  the  defendant  justified  the  taking 
of  the  rope  as  a  distress  for  toll  due  to  the  corporation  of  Doncaster, 
under  whom  he  was  collector,  and  likewise  stated  a  demand  and  refusal 
previous  to  the  making  of  the  distress ;  the  replication  traversed  any 
demand  of  the  toll  before  the  taking  of  the  distress,  and  issue  being 
joined  thereon,  the  plaintiff  obtained  a  verdict  at  the  trial,  with  one 
shilling  and  sixpence  damages.  The  judge  who  tried  the  cause  certified 
under  the  statute.  The  plaintiff  obtained  a  rule  to  show  cause  why  he 
should  not  have  full  costs,  upon  the  grounds,  that  an  asportavit  was  laid 
in  the  declaration,  and  there  was  special  pleading,  either  of  which  cir- 
cumstances, it  was  alleged,  had  been  always  holden  sufficient  to  carry 
full  costs ;  but  after  argument,  the  rule  was  discharged. 

Walker  v.  Robinson,  1  Wils.  94;  2  Str.  1232.] 

||  So,  where  a  plaintiff  declared  for  an  assault,  battery,  and  imprison- 
ment, and  proved  only  a  trifling  imprisonment,  and  obtained  a  farthing 
damages,  and  the  judge  certified  under  the  statute,  the  court  held  that 
the  certificate  deprived  him  of  his  costs.  In  this  case  the  imprisonment 
was  not  considered  as  including  a  battery ;  but  whether  a  battery  be 
proved  or  not,  the  judge  is  equally  entitled  to  certify,  and  the  effect  of 
the  certificate  will  be  the  same. 

Emmett  v.  Lyne,  1  X.  R.  255  ;  "Wiffm  v.  Kincard,  2  N.  R.  471.  || 

[In  an  action  of  trespass,  a  case  was  reserved  for  the  opinion  of  the 
court,  stating,  that  the  action  was  brought  for  taking  a  distress ;  that  the 
defendant  justified  as  agent  to  General  Choldmondley,  by  virtue  of  a 
reservation  in  a  lease  of  land  from  the  general  to  the  plaintiff;  and  that 
issue  having  been  joined  upon  a  traverse  of  the  agency  of  the  defendant, 
a  verdict  was  found  for  the  plaintiff,  with  one  penny  damages,  and  that 
the  judge  who  tried  the  cause  had  certified  pursuant  to  the  statute  43 
El.  c.  b'.  Dennison  and  Foster,  the  only  judges  in  court,  held,  that 
the  issue  being  collateral  to  the  plaintiff's  interest  in  the  land  demised^ 
the  plaintiff  could  have  no  more  costs  than  damages. 

Howard  v.  Cheshire,  Say.  Rep.  250. 

Where  a  plea  of  tender  was  found  against  the  defendant,  yet,  as  the 
plaintiff  did  not  recover  damages  to  the  amount  of  forty  shillings,  it  was 
holden  that  there  might  be  a  certificate  under  the  statute. 

Barthtt  v.  Robbing,  2  Wils.  258. 

A  notion  formerly  prevailed,  that  the  statute  empowered  the  judges  to 
certify  only  in  those  actions  which  are  within  the  jurisdiction  of  the 
county,  and  other  inferior  courts ;  but  it  hath  been  holden  in  a  late 
determination,  that  the  words  of  the  statute  comprehend  all  personal 
actions,  (not  being  for  any  title  to  lands,  or  for  any  battery ;)  even  action? 
vi  et  armis,  which  cannot  be  brought  in  the  county  court. 

Dand  v.  Sexton,  3  T.  Rep.  37. 

A  certificate  upon  this  statute  may  be  granted  after  the  trial  of  the 
cause. 

Holland  v.  Gore,  Say.  Costs,  18.] 
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||Where  :i  statute  prohibits  an  act,  and  gives  damages  for  the  violation, 
with  costs  of  suit,  it  does  not  take  away  the  judge's  power  to  certify 
under  this  act. 

Williams  v.  Miller,  1  Taunt.  400. 

A  judge's  certificate,  under  the  43   Eliz.  is  sufficient  to   deprive  a 
plaintiff  o\'  costs,  notwithstanding  the  action  he  on  the  11  G.  2,  c.  19, 
§  19,  by  which,  in   case  plaintiff*  obtain  a  verdict,  he  is  entitled  to  full 
cost-. 
Irwine  v.  Redish,  5  Barn.  &  A.  796;  1  Dow.  &  Ry.  413,  S.  C. 

In  an  action  against  an  attorney,  where  there  is  a  verdict  for  less  than 
40,*.  damages,  the  judge  may  certify  under  the  43  Eliz.  c.  6,  although 
the  defendant  could  only  be  sued  in  the  superior  courts. 

Wright  v.  Niuttal,  in  Barn.  &  C.  492. 

And  where  a  plaintiff  furnished  the  defendant's  wife  with  articles  of 
dress,  which  were  rendered  unnecessary  by  the  defendant's  having  amply 
supplied  her.  and  in  an  action  for  the  price  the  jury  found  for  the  plain- 
tiff, with  10s.  damages,  the  judge  certified  to  deprive  him  of  costs. 
on  v.  Benedict,  5  Bing.  187. 

If  it  appears  on  the  record  that  the  freehold  must  necessarily  have 
come  in  question,  the  judge's  certificate  cannot  deprive  the  plaintiff  of 
costs. 

9  Price,  314 ;  and  see  Wright  v.  Piggin,  2  Younge  &  J.  544. 

The  plaintiff  recovering  less  than  40s.  is  not  entitled  to  costs,  because 
a  view  of  the  locus  was  granted  on  application  of  defendant. 
Flint  v.  Hill,  11  East,  184. 

A  judge's  certificate  under  22  Car.  2,  c.  9,  may  be  granted  within  a 
reasonable  time  after  the  trial. 
Johnson  v.  Stanton,  £  Barn.  &  C.  G21. 

And  so  also  a  certificate  that  the  trespass  was  wilful  and  malicious, 
under  8  &  9  W.  3,  c.  11. 

Woolley  v.  Whitby,  2  Barn.  &  C.  580. 

The  certificate  may  be  endorsed  on  the  postea  after  costs  have  been 
taxed. 

Foxall  v.  Banks,  5  Barn.  &  A.  536. 

In  trespass  quare  elausam  free/it,  if  the  defendant  plead  not  guilty, 
and  justify  under  a  right  of  way,  and  the  plaintiff  admit  the  way,  and 
new  assign  extra  viam,  and  the  plaintiff  has  a  verdict  for  Is.  damages 
on  the  new  assignment,  he  is  entitled  to  full  costs. 

Taylor  v.  Nicholls,  3  Barn.  &  A.  443. 

In  trespass  for  cutting   down   trees,  the  defendant  pleaded  1st,  not 

guilty ;    2d,    a  justification,  because  the    trees   obstructed   a   highway. 

Plaintiff  joined  issue  on  the  not  guilty,  traversed  the  highway  and  new 

assigned  extra  viam.     Defendant  suffered  judgment  by  default  on  the 

new  assignment.     The  jury  having  found  a  verdict  for  the  defendant  on 

the   special    plea,  and   assessed    damages   on  the  new  assignment,  the 

plaintiff  was  held  entitled  to  full  "costs,  except  on  the  issue  on  the  special 

plea,  and  the  defendant  was  held  not  entitled  to  costs  even  on  that  issue. 

Longden  v.  Bourne,  1  Barn.  &  C.  278.  Sed  vide  1  Bro.  &  B.  465;  4  Moo.  110; 
and  see  Holroyd  \.  Breare,  4  Barn.  A  A.  700;  Trotman  v.  Holder.  1  Bro.  &  B.  222; 
Littlewood  v  Wilkinson,  9  Price,  314;  Harber  v.  Rand,  9  Price,  336.  || 
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By  the  22  &  23  Car.  2,  c.  9,  for  preventing  trivial  suits,  contrary  to 
the  intention  of  43  Eliz.  commenced  in  the  (a)  courts  at  Westminster,  it 
is  enacted,  "for  the  making  the  said  law  effectual,  that  in  all  actions  of 
trespass,  assault  and  battery,  and  other  personal  action*,  wherein  the 
judge  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand, 
upon  the  hack  of  the  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in 
question,  the  plaintiff  in  such  action,  in  case  the  jury  find  damages  under 
40s.  shall  not  recover  or  obtain  more  costs  of  suit  than  the  damages  so 
found  shall  amount  unto ;  and  if  more  costs  in  any  such  action  shall  be 
awarded,  the  judgment  shall  be  void,  &c,  and  the  defendant  is  hereby 
accpiitted  of  and  from  the  same,  and  may  have  his  action  against  the 
plaintiff  for  such  vexatious  suit,  and  recover  his  damages  and  costs  of 
such  his  suit  in  any  of  the  said  courts  of  record."* 

(a)  The  statute  11  &  12  W.  3,  c.  9,  enacts,  that  this  statute  shall  extend  to  the  prin- 
cipality of  Wales,  and  counties  palatine. 

*  This  statute  does  not  extend  to  the  Marshalsea,  or  other  inferior  courts,  that  may 
hold  plea  to  such  actions;  nor  does  it  extend  to  any  case  where  the  defendant  justifies, 
or  pleads  specially. 

This  statute  seems  to  have  pursued  the  same  purpose  with  that  of  the 
43  Eliz., (6)  but  neither  of  them  repealed  the  statute  of  Gloucester,  (for 
a  statute  cannot  be  repealed  by  implication,)  nor  did  the  statute  of  Car. 
2,  take  away  costs  de  incremento,  except  where  the  judge's  certificate 
was  necessary ;  and  that  was  only  where  the  trespass  was  done  to  the 
freehold,  or  to  things  fixed  to  the  freehold,  and  the  damages  under  40s. ; 
and  in  battery,  where  the  damages  were  under  such  sum ;  for  the  word- 
ing of  the  statute  is,  that  there  should  be  no  costs  in  battery,  trespass,  or 
other  personal  actions,  unless  the  judge  certify  the  battery  to  be  proved, 
or  the  title  of  the  freehold  to  have  come  in  question ;  hence  these 
words  in  the  act,  other  personal  actions,  were  construed  to  extend  no 
farther  than  to  cases  where  the  judge  was  permitted  to  certify,  which 
was  only  in  battery,  and  actions  of  trespass  relating  to  the  freehold,  and 
things  fixed  to  the  freehold. 

Gilb.  Hist.  C.  P.  2G3 ;  Gilb.  Eq.  Rep.  107  ;  2  Vent.  36,  180,  195,  215 ;  3  Mod.  39; 
2  Mo.i.  Ill:  2  Lev.  234;  1  Salk.  208.  (b)  [There  is  this  difference  between  the  sta- 
tute of  1 3  Eliz.  and  22  &  23  Car.  2,  that  the  former,  by  certificate,  deprives  the  plain- 
tiff of  full  costs  ;  the  latter,  by  certificate,  entitles  him  to  full  costs.     1  Wils.  95.] 

Therefore  in  trover,  or  action  of  trespass  de  bonis  asportatis  of  goods 
and  chattels  not  fixed  to  the  freehold,  the  plaintiff  shall  have  his  full 
costs,  though  the  damages  be  found  to  be  under  40s.,  and  though  the 
judge  do  not  certify  pursuant  to  the  statute. 

Salk.  208.  )3  In  trespass  quare  clausumf regit,  and  ds  bonis  asportatis,  the  plaintiff 
recovered  five  dollars  damages  and  took  out  execution  for  full  costs,  the  proceedings 
were  affirmed  in  the  Supreme  Court.     Williams  v.  Glenn,  2  Pennsyl.  137. 

In  Connecticut,  full  costs  are  given  in  an  action  of  trover,  if  the  effect 
of  the  suit  is  to  recover  the  thing  demanded,  though  the  jury  find  less 
than  40s.  damages. 
Brick  v.  Reed,  1  Root,  137.e/ 

So,  if  an  action  of  trespass  to  the  freehold,  and  an  action  of  trespass 
de  bonis  asportatis  are  joined,  and  the  plaintiff  recovers  in_  general 
upon  both  counts,  he  hath  no  need  of  a  certificate  to  obtain  his  costs ; 
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and  therefore  costs  de  incremento  shall  go  upon  the  statute  of  Glou- 
cester. 
Com.  Rep.  19. 

[A  fortiori  then,  if  in  an  action  of  trespass  quare  domum  fregit  et  bona 
asportavit,  the  defendant  be  acquitted  as  to  breaking  the  house,  and 
found  guilty  only  of  taking  away  the  goods,  the  plaintiff  shall  have  full 
costs,  of  whatever  amount  the  damages  may  be;  for  the  acquittal  as  to 
the  trespass  upon  the  freehold  reduces  it  to  a  question  of  mere  personal 
property,  which  is  not  within  the  statute  of  22  &  23  Car.  2. 

Anon.  1  Freem.  3'.)4.] 

So,  in   trespass  for  breaking  his  close,  and  impounding  his  cattle,  the 

plaintiff  shall  have  his  full  costs; (a)  for  the  impounding  of  his  cattle  is 

an  injury  to  his  personal  property,  in  which  no  right  of  freehold  can 

come  in  question. 

3  Mod.  39,  Barnes  and  Eclgar  adjudged,  (a)  So,  in  trespass  for  chasing  his  cow,  and 
hia  domestic  fowls,  viz.  hares,  geese,  &c,  with  dogs  which  were  used  to  bite  tame  fowls, 
by  whose  biting  they  were  killed  ;  on  not  guilty,  verdict  for  the  plaintiff;  and  he  had 
his  full  costs,  because  this  is  not  a  trespass  wherein  the  right  of  freehold  may  come  in 
question.  Mich.  9  Geo.  1,  in  C.  B.  Keen  and  Whistler,  Stra.  534.  So,  in  trespass  for 
breaking  his  close,  and  chasing  his  bull,  verdict  for  the  plaintiff,  and  one  penny  dam- 
ages  :  and  held  by  the  court  that  he  should  have  his  full  costs,  because  the  22  &  23 
Car.  2,  c.  9,  extends  only  to  actions  of  trespass  where  the  freehold  may  come  in  ques- 
tion.    Pasch.  9  Geo.  1,  in  C.  B. ;  Thomson  and  Berry,  Stra.  551 ;  Gilb.  Rep.  197. 

So,  in  trespass  for  chasing  his  sheep,  and  that  he  the  defendant  ad 
loca  ignota  eos  abduxit  et  elongavit,  after  verdict  for  the  plaintiff,  and 
2d.  damages,  he  had  his  full  costs,  principally  upon  the  word (b)  abduxit, 
which  is  the  same  in  signification  with  asportavit. 

Carth.  225  :  Salk.  208,  like  case,  (b)  And  note,  that  if  any  thing  be  carried  off  from 
the  grounds,  though  of  never  so  little  value,  it  will  be  an  asportavit :  for  the  words  ab- 
carriavit  ami  asportavit  in  declarations  mean  such  a  carrying  as  amounts  to  a  conver- 
sion to  th^  defendant's  use.  Gilb.  Rep.  198.  And  vide  2  Ventr.  215,  where  digging 
roots,  and  removing  them  about  two  yards  in  the  same  ground,  amounted  to  an  aspor- 
tavit. [But  from  later  resolutions,  it  should  seem  that  the  asportation  should  be  an 
absolute  and  entire  removal  of  the  property  from  the  land  of  the  owner,  and  not  a 
partial  conveyance  of  it  to  another  part  of  the  premises.  Franklin  v.  Jolland,  B.  R. 
II.  8  W.  3,  cited  in  Str.  634  ;  Anon.  Str.  633  ;  Gilb.  Eq.  Rep.  198.  However,  if  what 
is  laid  in  the  declaration  as  an  asportavit  amount  to  nothing  more  than  a  description 
of  the  mode  in  which  the  injury  to  the  land  was  effected,  and  is  laid  as  part  of  the 
same  act,  a  certificate,  although  the'  plaintiff  obtains  a  general  verdict,  is  requisite  to 
entitle  him  to  full  costs,  unless  the  damages  should  be  found  to  the  amount  of  forty 
shillings.     Clegg  v.  Molyneux,  Dough  780.] 

So,  in  trespass  quare  vi  et  armis  the  defendant  flung  down  certain 
stalls  of  the  plaintiff's,  in  a  market-place ;  on  not  guilty,  and  verdict  for 
the  plaintiff,  but  damages  under  40s.  the  court  held,  that  the  plaintiff, 
without  the  judge's  certificate,  should  have  full  costs ;  for  this  is  a  tres- 
pass done  to  a  chattel,  in  which  no  title  of  freehold  can  come  in  ques- 
tion ;  and  though  they  had  been  fixed  to  the  freehold,  yet,  if  the  defend- 
ant had  carried  them  away,  it  would  be  out  of  the  statute. 

Raym.  847  ;  Smith  and  Batterton,  adjudged ;  2  Jones,  232,  and  2  Show.  258,  S.  C 
adjuiL 

But,  where  the  trespass  is  merely  to  the  freehold ;  as,  where  in  tres- 
pass the  plaintiff  declared  that  the  defendant  herbam  depascendo,  et 
solum  et  fundum  carucis  subvertendo,  et  in  solo  fodiendo,  et  cum  terra 
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■hide  project,  aquae  cur  sum  suum  obstupand.,  per  quod  clausum  suum 
inundat.  fuit,  &c,  the  plaintiff  shall  have  no  more  costs  than  damages. 
Carth.  224. 

So,  trespass  quare  clausum  fregit,  and  put  stakes  in    the  plaintiff's 
ground,  was  holden  within  the  statute. 
Ventr.  48. 

So,  in  trespass  quare  clausum  fregit,  et  quendam  taurum  personse 
ignotae  fugavit,  per  quod  the  plaintiff's  gooseberry  bushes,  necnon 
quinque  perticas  (Angl.  poles)  in  eodem  claus.  erect.,  affix.,  et  existent, 
fregit,  laceravit,  et  spoliavit,  after  verdict  and  one  penny  damages,  the 
court  held,  that  the  taking  and  pulling  up  the  poles  was  not  such  an  as- 
portation as  amounted  to  a  conversion ;  and  that  though  the  trespass 
began  by  chasing  the  bull,  yet  the  damage  is  laid  to  be  done  to  the  free- 
hold; and  so  the  title  thereof  might  well  come  in  question. 

Trin.  11  G.  1,  in  C.  B.  adjudged.  Anon.  Stra.  633 ;  Gilb.  Rep.  198. 

So  in  trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
keeping  him  out  of  possession  and  use  of  the  said  house,  with  a  continu- 
ando  for  a  month,  per  quod  he  was  put  to  great  expense  to  gain  the 
possession  of  his  house,  and  in  the  meantime  lost  the  profit  and  use 
thereof;  after  verdict  for  the  plaintiff,  and  2s.  Qd.  damages,  the  court 
held,  that  this  was  a  plain  trespass  quare  clausum  fregit  within  the  sta- 
tute, and  that  the  per  quod  was  only  matter  of  aggravation. 

Mich.  12  G.  1,  in  C.  B.  Blunt  and  Miller,  adjudged;  Gilb.  Rep.  197,  S.  C. ;  Stra. 
645,  S.  C.  ]3  Trespass  quare  clausum  fregit,  and  lor  assaulting  and  debauching  his 
daughter,  per  quod,  &c,  the  plaintiff  recovered  ten  dollars  on  a  general  verdict,  and 
the  costs  were  allowed  him.  Spalberg  v.  Walrod,  1  Johns.  Ca.  162.  See  Sing  v. 
Annin,  10  Johns.  302.gf 

||  So,  in  trespass  for  breaking  and  entering  the  plaintiff's  dwelling 
house,  and  there  making  a  great  noise,  affray,  and  disturbance,  and  con- 
tinuing it  for  two  hours,  and  until  the  plaintiff,  &c,  were  compelled  to 
give,  and  did  give  the  defendant  their  promissory  note  for  61.  17s.,  pay- 
able to  the  defendant ;  and  a  verdict  for  plaintiff,  with  a  guinea 
damages,  but  no  certificate  from  the  judge  that  the  title  was  in  ques- 
tion ;  the  plaintiff  was  allowed  no  more  costs  than  damages ;  for  that  on 
the  first  words,  viz.,  breaking  and  entering  the  house,  the  freehold 
might  have  come  in  question ;  and  the  other  words,  until,  &c,  were 
merely  words  of  aggravation. 

Appleton  v.  Smith,  3  Burr.  1282. 

So,  in  trespass  for  breaking  and  entering  plaintiff's  house,  and  break- 
ing his  cellar-door ;  the  jury  found  for  the  plaintiff,  as  to  breaking  the 
door,  damages  6d. ;  residue  for  defendants:  and  the  court  were  of  opi- 
nion, that  the  plaintiff  ought  to  have  no  more  costs  than  damages;  the 
door  being  fixed  to  the  house,  and  no  personal  chattel. 

Tuinlinson  v.  White,  Barnes,  121. 

So,  in  trespass  for  throwing  stones,  &c,  at  the  windows  of  the  plain- 
tiff's dwelling-house,  and  breaking  the  glass,  &c,  and  damages  under 
40s. ,  the  plaintiff  was  allowed  no  more  costs  than  damages,  the  judge 
not  having  certified  that  the  title  to  the  house  came  in  question. 

Adlem  v.  Grinaway,  6  T.  Rep.  281. 
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So,  in  trespass  for  mesne  profits;  for  the  action  is  founded  wholly 
upon  title. 

Doe  v.  Davies,  6  T.  Rep.  493. 

So.  where  to  trespass  at  A,  and  throwing  down,  burning,  and  destroy- 
ing the  plaintiff's  hedge  there  then  erected.  \c,  whereby,  &c,  the  de- 
fendant pleaded  the  general  issue,  and  justified  as  to  throwing  clown  the 
hedge,  that  it  was  erected  on  a  common  over  which  he  prescribed  for  a 
right  of  common,  and  issue  was  taken  on  such  right,  which  was  found 
for  him,  and  a  verdict  for  the  plaintiff,  with  20s.  damages,  on  the  general 
issue  :  the  facts  stated  in  the  special  plea,  and  found,  could  not  be  taken 
into  consideration  to  show  that  the  title  to  the  freehold  could  not  come 
in  question ;  and  as  on  the  declaration  the  freehold  might  have  come  in 
question,  and  the  judge  did  not  certify,  the  plaintiff  was  entitled  to  no 
more  costs  than  damages. 

Stead  v.  Gamble,  7  East,  325. [| 

Also,  if  there  be  a  trespass  upon  the  freehold,  and  likewise  a  count 
laid  de  bonis  asportat.,  in  order  to  put  in  for  costs  merely,  if  there  be  no 
evidence  of  the  carrying  away  of  the  goods,  by  which  the  defendant  is 
acquitted  as  to  that,  though  he  is  found  guilty  as  to  the  trespass  to  the 
freehold,  yet,  if  the  damages  be  under  40s.,  the  plaintiff  shall  recover  no 
more  costs  than  damages.* 

•2  Vent.  180,  195.     [Bunb.  208 ;  Gilb.  Eq.  Rep.  199.] 

*  In  trying  such  cases,  it  is  very  necessary  attention,  on  the  part  of  the  defendant, 
should  be  given  to  the  declaration,  and  to  the  evidence,  and  if  an  asportavit  is  not 
found,  to  see  that  the  verdict  be  properly  taken.  Though  if  a  verdict  be  taken  gene- 
rally,  and  no  evidence  given  of  an  asportavit,  and  damages  under  40s.,  the  court,  on 
motion,  will  amend  the  verdict  by  the  judge's  notes. 

It  is  further  to  be  observed  in  the  construction  of  the  statute  22  &  23 
Car.  2,  that  there  is  no  need  of  a  judge's  certificate,  where  by  the 
pleading  it  appears  that  the  title  or  interest  of  the  land  is  in  question. 

2  Mod.  141  :  2  Freem.  214.  Where  the  defendant  justifies  for  a  way,  and  issue  is 
joined  upon  extra  viam,  and  found  for  the  plaintiff,  he  shall  have  full  costs.  Asser 
v.  Finch,  2  Lev.  234:  Iliggins  v.  Jennings,  2  Ld.  Ray m.  1444;  2  Str.  726:  Beale  v. 
Moor,  2  Str.  1 108  ;  Martin  v.  Vallance,  1  East,  350.  [But  it  is  otherwise,  if  the  wav 
under  which  the  defendant  justifies  be  defined  by  metes  and  bounds  in  the  plea,  and 
the  plaintiff  reply  extra  viam ;  for  here  no  doubt  can  arise  concerning  the  extent  and 
locality  of  the  way.  since  these  circumstances  are  admitted  and  agreed  by  the  plead- 
ings: and  therefore  a  certificate  from  the  judge,  that  the  freehold  or  title  was  in 
question,  is  necessary  to  entitle  the  plaintiff  to  full  costs,  in  case  the  jury  find 
damages  under  forty  shillings.  Cockerill  v.  Allanson,  B.  R.  Tr.  22  Geo.  3  ;  Hul- 
lock,  86  :  Bull.  Ni.  Pr.  330.]  {The  freehold  or  title  comes  in  question  when  the  de- 
fendant justifies  under  a  right  of  way,  which  is  traversed  by  the  plaintiff  in  his 
replication  and  issue  joined  on  it.  1  Johns.  Rep.  146,  Heaton  v.  Ferris.  So  if  the 
justification  is  under  a  right  by  prescription  to  overflow  the  land.  2  Johns.  Rep.  185, 
Eustace  \ .  Tuthill.  Contra,  3  Johns.  Rep.  450,  Otis  v.  Hall.}  ||Gregory  v.  Ormerod, 
4  Taunt.  ' 

[If  in  trespass  quare  clausum  fregit,  the  defendant  plead  a  justifi- 
cation, and  thereupon  the  plaintiff  make  a  new  assignment,  to  which 
there  is  a  plea  of  not  guilty ;  in  such  case,  if  the  plaintiff  do  not  recover 
damages  to  the  amount  of  40s.,  and  there  be  no  certificate,  there  shall 
be  no  more  costs  than  damages;  for  a  now  assignment  is  equivalent  to  a 
new  declaration ;  and  where  the  defendant  pleads  only  not  guilty  to  it, 
there  is  in  reality  no  special  pleading  in  the  case. 

Ibbotson  v.  Brown,  Barnes,  124,  129 ;  Lloyd  v.  Day,  lb.  149. 
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(B)  Where  the  Plaintiff  shall  have  no  more  Costs,  &c. 

So,  if  in  such  action  the  defendant  plead  two  pleas,  not  guilty  and  a 
justification,  and  a  verdict  be  found  for  the  plaintiff  on  the  former,  with 
damages  under  40s.,  and  a  verdict  for  the  defendant  on  the  latter,  there 
cannot  be  full  costs  without  a  certificate  ;  because  the  issue  joined  on  the 
special  plea  being  found  for  the  defendant,  the  case  is  exactly  the  same 
as  if  only  the  general  issue  had  been  pleaded. 

2  Yentr.  180,  195.] 

||  "Where  the  case  is  such,  that  the  judge  who  tries  the  cause  cannot  in 

any  view  of  it  grant  a  certificate,  it  is  considered  as  a  case  out  of  the 

statute.     Upon  this  principle  it  has  been  settled,  after  great  deliberation, 

that  where  a  defendant  in  an  action  of  trespass  quare  clausum  /regit, 

pleads  a  special  plea,  the  issue  joined  upon  which  is  found  against  him, 

the  plaintiff  shall  have  full  costs,  although  the  damages  may  be  under 

forty  shillings,  and  the  judge  shall  not  have  certified  that  the  title  came 

in  question  at  the  trial.     And  the  plaintiff's  right  to  costs  in  such  a  case 

will  not  be  affected  by  or  depend  upon  the  nature  or  facts  of  the  special 

plea ;  for  although  such  plea  should  not  make  title  to  the  land  mentioned 

in  the  declaration ;  or  though  it  should  be  even  such  as  would  preclude 

the  possibility  of  bringing  the  title  into  question  thereon  ;  as,  a  disclaimer 

of  title,  that  the  trespasses  were  involuntary,  and  tender  of  amends,  or  a 

license ;  still  the  plaintiff  will  be  entitled  to  full   costs,  if  he  obtain  a 

verdict  on  that  plea. 

1  Hullock,  81 1 :  Etedridge  v.  Palmer,  2  H.  Bl.  2 ;  Comer  v.  Baker,  lb.  341 ;  Peddle 
v.  Kiddle,  7  T.  Rep.  659. 

So,  where  in  an  action  on  the  case  by  a  commoner  against  the  defend- 
ant, for  turning  his  sheep  upon  the  common,  so  that  the  plaintiff  could 
not  enjoy  his  right  of  common  in  tarn  amplo  modo,  &c,  the  plaintiff" 
obtained  a  verdict  with  ten  shillings  damages ;  this  was  resolved  not  to 
be  a  case  within  this  act,  since  by  no  possibility  could  the  title  to  the 
land  come  in  question,  and  the  plaintiff  was  allowed  full  costs. 

Styleman  v.  Patrick,  2  Mod.  141;  1  Freem.  214,  S.  C;  Edmonson  v.  Edmonson, 
8  East,  29  1,  ace. 

So,  where  the  plaintiff  declared  in  trespass  for  breaking  and  entering 
his  free  warren  in  A,  and  chasing,  hunting,  and  killing  divers  foxes, 
hares,  coneys,  partridges,  and  pheasants  of  the  plaintiff,  and  taking  away 
other  his  goods  and  chattels;  not  guilty  was  pleaded,  and  the  defendant 
was  found  guilty  of  breaking  and  entering  the  free  warren  of  the  plain- 
tiff, and  chasing  and  hunting  one  hare,  damages,  6d.,  and  not  guilty  as 
to  the  residue ;  the  plaintiff  was  holden  entitled  to  full  costs,  the  title  to 
free  warren  being  collateral  to  that  of  the  land. 

Lord  Dacre  v.  Tebb,  2  Bl.  Rep.  1151. || 

If  an  action  be  commenced  in  an  inferior  court,  and  removed  by 
habeas  corpus  or  certiorari  into  the  courts  of  Westminster,  the  plaintiff 
shall  have  full  costs,  although  the  damages  are  under  40s. 

[Roop  v.  Seritch,  4  Mod.  379  ;  Archbishop  of  Canterbury  v.  Fuller,  1  Ld.  Raym. 
395;  but  in  Gavel  v.  Scudamore,  2  Lev.  124,  this  is  doubted,  where  the  cause  is 
removed  by  the  defendant.] 

||  On  writs  of  inquiry,  in  cases  within  this  act,  the  plaintiff  shall  have 

full  costs,  notwithstanding  the  damages  be  under  40s. 

Sheldon  v.  Ludgate,  Bull.  N.  P.  329. 

This  statute  is  partially  repealed  by  st.  4  &  5  W.  &  M.  c.  23,  §  10, 

2  T 
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(B)  Where  the  Plaintiff  shall  have  no  more  Costs,  &c. 

which,  reciting  that  great  mischiefs  ensue  by  inferior  tradesmen,(a) 
apprentices,  and  other  dissolute  persons  neglecting  their  trades  and  em- 
ployments, who  follow  hunting,  fishing,  and  other  game,  to  the  ruin  of 
themselves  and  damage  of  their  neighbours,  for  remedy  thereof  enacts, 
••  that  if  any  such  person  as  aforesaid  shall  presume  to  hunt,  hawk,  fish, 
or  fowl,  (unless  in  company  with  the  master  of  such  apprentice,  duly 
qualified  by  law,)  such  person  or  persons  shall  be  subject  to  the  penalties 
of  this  act,  and  shall  and  may  be  sued  and  prosecuted  for  their  wilful 
spass  in  such  their  coming  on  any  person's  land;  and  if  found  guilty 
thereof,  the  plaintiff  shall  not  only  recover  his  damages  thereby  sustained, 
but  his  full  costs  of  suit;  any  former  law,"  &c. 

(a)  As  to  what  species  of  tradesmen  are  comprehended  \rithin  the  meaning  of  the 
words  "  Inferior  tradesmen,"  see  Bennet  v.  Talbois,  1  Ld.  Raym.  149;  Com.  Rep.  26, 
-  C:  5  Mod.  307,  S.  ('.:  Carth.  382,  S.  C;  1  Salk.  212,  S.  C;  Buxton  v.  Mingay, 
2  Wils.  79 ;  Pallant  v.  Roll,  2  Bl.  Rep.  900. 

If  in  trespass  for  hunting,  &c3  laid  upon  this  statute,  the  plaintiff 
prove  only  the  trespass,  and  not  the  circumstances  under  the  statute,  he 
shall  nevertheless  recover  as  in  a  common  trespass  quare  clausum  f regit, 
without  any  more  costs  than  damages,  should  the  damages  be  under  forty 
shillings,  and  the  judge  should  not  certify. 

Pallant  v.  Roll,  ubi  supra. 

To  entitle  himself  to  full  costs  under  this  statute,  the  plaintiff  must 
prove  not  merely  that  the  defendant  was  an  inferior  tradesman,  but  he 
must  also  prove  him  to  be  that  particular  species  of  tradesman  mentioned 
in  the  declaration,  though  alleged  under  a  videlicet. 

Dickenson  v.  Pearson,  1  Hull.  93. 

Also,  by  the  8  &  9  W.  3,  c.  11,  §  4,  for  preventing  wilful  and  malicious 
trespasses,  it  is  enacted,  "  That  in  all  actions  of  trespass,  to  be  commenced 
and  prosecuted  in  any  of  his  majesty's  courts  of  record  at  Westminster, 
wherein  at  the  trial  of  the  cause  it  shall  appear,  and  be  certified  by  the 
judge,  under  his  hand,  on  the  back  of  the  record,  that  the  trespass  upon 
which  any  defendant  shall  be  found  guilty  was  wilful  and  malicious,  the 
plaintiff  shall  recover  not  only  his  damages,  but  his  full  costs  of  suit ; 
any  former  law  to  the  contrary  notwithstanding." 

[Although  this  statute  speaks  generally  of  "all  actions  of  trespass" 
and  Lord  C.  J.  Willes  was  of  opinion  that  every  wilful  trespass  was 
within  it :  yet  there  is  no  instance  of  a  certificate  upon  it,  except  in 
actions  of  trespass  quare  clausum  fregit. 

Milburne  v.  Read.  3  Wils.  325. 

Every  trespass  is  wilful  within  the  meaning  of  this  act,  where  the 
defendant  has  notice,  and  is  forewarned  not  to  come  upon  the  land :  as 
every  trespass  is  malicious,  where  the  intent  of  the  defendant  plainly 
appears  to  be  to  harass  and  distress  the  plaintiff. 

3B1.  Com.  214;  1  T.  Rep.  636. 

And  it  was  holdcn  by  Eyre,  J.,  at  Essex  Lent  Assizes,  1719,  that 
where  a  trespass  was  wilful,  a  judge  would  certify,  though  no  malice 
proved ;  which  was  said  to  be"  the  practice. 

6  Vin.  Abr.  tit.  Costs,  332.] 

||  It  has  been  considered  that  after  notice,  it  was  compulsory  on  the 
judge  to  certify;  but  in  a  late  case  three  of  the  judges  held  it  to  be  dis- 
cretionary, according  as  it  appeared  to  him  on  the  trial  that  the  trespass 
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was  or  was  not  wilful  and  malicious  ;(a)  but  the  notice  in  this  case  being 
insufficient,  it  was  not  necessary  to  decide  the  point,  and  the  chief  jus- 
tice avoided  it. 

Reynolds  v.  Edwards,  6  T.  Rep.  11;  Swinnerton  v.  Jarvis,  there  cited,  (a)  Good 
v.  Watkins,  3  East,  495.|| 

[A  certificate  under  this  act  must  be  made  by  the  judge  in  open  court ; 
if  made  out  of  court,  it  is  void. 

Ford  v.  Parr,  2  Wils.  21 ;  Ace.  5,  T.  Rep.  273  ;  sed  vide  1  T.  R.  636 ;  7  T.  Rep. 
449,  semb.  contr.] 

2.  Of  Costs  in  Actions  of  Slander. 

By  the  21  Jac.  1,  s.  16,  §  6,  it  is  enacted,  "  That  in  all  actions  on  the 
case  for  slanderous  words  to  be  sued  or  prosecuted  by  any  person  or 
persons  in  any  the  courts  of  record  at  Westminster,  or  in  any  courts 
whatsoever,  that  have  power  to  hold  plea  of  the  same,  ||  if  the  jury  upon 
the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages  under  forty  shillings,  then  the 
plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover  (I)  only  so 
much  costs  as  the  damages  so  given  or  assessed  amount  unto,  without  any 
farther  increase  of  the  same ;  any  law,  statute,  custom,  or  usage  to  the 
contrary  in  anywise  notwithstanding. "|| 

[This  statute  is  a  direct  repeal  of  that  of  Gloucester  quoad  actions  of  slander;  for 
in  these  if  the  damages  do  not  amount  to  40s.  costs  de  incremento  are  taken  away  by 
express  and  positive  words.  Gilb.  Eq.  Rep.  196.]  (b)  ||  By  this  the  power  of  the 
judges  is  taken  away,  as  to  giving  costs  de  iucrerru  nto,  where  the  damage  is  under  40s. ; 
but  it  is  said  to  have  been  the  resolution  of  the  judges,  that  though  the  court  cannot 
increase  the  costs,  yet  the  jury  are  not  bound  by  the  statute,  and  therefore  they  may 
give  10Z.  custs  where  they  give  but  10(7.  damages.  Salk.  20.7. ||  /3  This  rule  has  been 
adopted  in  Pennsylvania.     Gower  v.  Clayton,  6  S.  &  R.  86.gf 

/3  In  Vermont,  unless  the  damages  recovered  amount  to  seven  dollars, 
the  appellant  in  an  action  of  slander  can  recover  only  as  much  cost  as 
damage.  (c)But  if  he  recovers  less  than  seven  dollars  in  the  Common 
Pleas,  and  on  appeal  recovers  more,  full  costs  are  allowed  him  for  both 
courts,  (d) 

Smith  v.  Shumway,  2  Tyler,  74.     [d) Dwinnells  v.  Aikin,  2  Tyler,  78;  Parsons 
v.  \  oung,  2  Verm.  43  1 ;  Robinson  v.  Witcher,  2  Verm.  503. 

In  Pennsylvania,  when  less  than  40*.  damage  was  recovered  in  slan- 
der, and  judgment  entered  for  costs,  the  judgment  was  reversed,  restitu- 
tion awarded,  and  a  venire  de  novo. 

Gailey  v.  Beard,  I  5Teates,  546.a( 

In  the  construction  of  this  statute,  it  has  been  holden,  that  it  extends 
not  to  actions  for  slander  of  title,  for  that  is  not  properly  slander,  but  a 
cause  of  damage ;  and  the   slander  intended  by  the  statute  is  to  the 

person. 

Cro.  Car.  141,  Law  and  Ilarwood,  adjudged;  Ley,  82;  Palm.  530 ;  Jones,  196, 
S.  C.  adjudged. 

So,  if  for  calling  thief,  and  causing  him  to  be  arrested,  &c,  and  the 
defendant  is  found  guilty  of  both,  it  is  not  within  the  act. 

Topsail  v.  Edwards,  Cro.  Car.  163.  [Blizard  v.  Barnes,  lb.  307,  S.  P.;  Carter  v. 
Fish,  1  Str.  6  15,  S.  P.] 

So,  where  the  plaintiff  brought  an  action  on  the  case  for  slanderous 
words  spoken  of  his  wife,  viz.  that  she  was  a  whore  per  quod,  she 
lost  such  and  &w:h  customers;  after  verdict  for  the  plaintiff,  and  da- 
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mages  under  40*.  the  court  held,  that  the  plaintiff  should  have  full  costs: 
for  it  is  not  the  words,  but  the  special  damage  which  is  the  cause  of  action 
in  this  case  :  and  it  was  incumbent  on  the  plaintiff  to  prove  the  special 
damage,  otherwise  the  action  would  not  have  lain  for  the  wwds. 

Salk.  206,  Browne  and  Gibbons,  adjudged;  2  Ld.  Kavra.  831,  S.  C. ;  7  Mod.  129, 
S.  ( '. :  Aiulr.  375,  S.  P. ;  Burry  v.  Perry,  2  Str.  936 ;  2  'Barnard.  K.  B.  79,  84,  113  ; 
2  Kel.  71.  pi.  50,  S.  P. 

[It  is  indeed  now  settled,  beyond  controversy,  that  where  the  words 
are  actionable  in  themselves,  without  the  special  damage,  the  plaintiff 
can  have  no  more  costs  than  damages,  where  the  latter  are  under  40s. 
But,  where  the  words  are  not  actionable  in  themselves,  but  the  action  is 
maintainable  only  with  respect  to  the  special  damage,  then  it  is  a  case  at 
large,  and  without  the  statute;  and,  if  any  damages  are  recovered,  the 
plaintiff  will  be  entitled  to  full  costs. 

Turner  v.  Horton,  Barnes,  132;  Willes's  Rep.  438,  S.  C. ;  Surman  v.  Shelleto,  3 
Burr.  1688  ;  Collier  v.  Gaillard,  2  Bl.  Rep.  1062.] 

||  But,  if  some  of  the  counts  in  the  declaration  be  for  words  that  are 
actionable,  and  others  for  words  not  actionable,  and  special  damage  be 
laid  referring  to  all  the  counts,  and  there  be  a  general  verdict  for  the 
plaintiff;  he  is  entitled  to  full  costs,  though  he  recovers  less  than  40s. 
damages. 

Savile  v.  Jardine,  2  II.  Bl,  531.  || 

[It  hath  been  holden,  that  this  statute  of  21  Jac.  1,  c.  16,  notwith- 
standing the  comprehensive  words  which  the  legislature  hath  used  in  it, 
doth  not  extend  to  courts  baron,  and  other  inferior  courts;  for  as 
damages  cannot  be  given  in  those  courts  to  the  amount  of  40s.  it  would 
be  impossible  to  tax  costs  cle  incremento  in  any  action  of  slander  beyond 
that  sum. 

Littlewood  v.  Smith, 1  Ld.  Raym.  181.  But  if  in  an  action  for  slander,  commenced 
originally  in  an  inferior  court,  and  afterwards  removed  into  one  of  the  courts  of  West- 
minster, the  plaintiff  recover  under  40*.  he  shall  have  no  more  costs  than  damages. 
An  .11.  C.  B.  T.  12  Ann.;  2  Com.  Dig.  546.     Vide  Latch.  2,  58. 

A  plea  of  justification  will  not  take  the  case  out  of  this  statute. 
2  Wils,  258,  per  ('live,  J.,  Dovor  v.  Robinson,  Barnes,  128;  Halford  v.  Smith,  4 
East,  567. 

If  upon  a  writ  of  inquiry  the  damages  be  assessed  under  40s.  and  the 
costs  be  taxed  above  that  sum,  and  judgment  be  entered  up  accordingly, 
the  judgment  will  be  reversed  in  toto. 

Lampen  v.  Hatch,  2  Str.  934.] 

||  It  was  once  thought  that  in  an  action  of  scandalum  magnatum.,  no 
costs  are  recoverable,  however  large  the  damages  may  be ;  but  in  Lord 
Bolingbroke  v.  Woodfall,  (a)  which  was  scandalum  magnatum,  the  court 
ordered  costs  to  be  taxed;  and  Lord  Mansfield  said,  that  the  point  had 
been  so  settled  in  his  time. 

2  S ..,.■■  a)  B.  R.  II.  17  Geo.  3. 

By  58  Gr.  3,  c.  30,  §  2,  in  all  actions  or  suits  for  slanderous  words  to 
be  sued  or  prosecuted  in  any  court  whatsoever,  which  hath  not  jurisdic- 
tion to  hold  plea  to  the  amount  of  40s.,  in  such  actions  or  suits,  if  the 
jury  upon  the  trial  of  the  issue  in  such  actions  or  suits,  or  the  jury  that 
shall  inquire  of  the  damages,  do  find  or  assess  the  damages  under  30s., 
then  the  plaintiff  in  such  action  or  suit  shall  have  and  recover  only  so 
much  costs  as  the  damages  amount  to,  without  any  further  increase.  || 
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(B)  Where  the  Plaintiff  shall  have  no  more  Costs,  &c. 

3.  Of  Costs  in  Actions  of  Assault  and  Battery. 

On  this  part  of  the  statute  of  22  &  23  Car.  2,  c.  9,  it  has  been  (a) 

holden,  that  if  an  assault  only  be  proved,  the  plaintiff  shall  have  no  more 

costs  than  damage,  (b) 

(a)  1  Vent.  256;  2  Lev.  102.  ||  (6)  But  it  would  seem,  that  the  judge,  in  such  a 
case,  may  certify  under  the  statute  of  8  &  9  W.  3,  c.  11,  that  the  assault  was  wilful 
and  malicious,  which  will  entitle  the  plaintiff  to  full  costs.    3  Wils.  326.|| 

That  if  a  man  brings  trespass  for  beating  his  servant,  per  quod  servi- 
tium  amisit,  it  is  not  an  action  of  assault  and  battery  within  the 
statute,  but  is  an  action  founded  upon  the  special  damage,  in  which 
there  shall  be  full  costs. 

Salk.  206,  pi.  5 ;  5  Mod.  74;  7  Mod.  129  ;  2  Ld.  Raym.  831. 

[Neither  is  an  action  for  criminal  conversation  with  the  plaintiff's 
wife  within  this  statute,  for  the  criminal  conversation  is  the  gist  of  the 
action,  and  not  the  assault. 

Bachelor  v.  Bigg,  3  Wils.  319 ;  2  Bl.  Rep.  854.] 

In  trespass  of  assault  and  battery,  wounding  and  imprisonment ;  as 
also  for  entering  and  breaking  plaintiff's  house,  and  opening  the  doors 
of  the  said  house,  and  breaking  three  locks  and  three  bars  belonging  to 
the  said  doors,  the  defendant  pleaded  not  guilty  to  all  except  the  imprison- 
ment, and  for  that  he  justifies ;  and  on  the  trial  the  justification  was 
found  for  the  defendant,  and  the  not  guilty  for  the  plaintiff,  and  the 
damages  2s.  6d. ;  and  held  by  the  court,  that  the  damages  being  under 
40s.  he  could  not  have  full  costs  for  the  battery,  because  the  judge  had 
not  certified  the  battery  to  be  well  proved  ;  neither  could  he  have  full 
costs  for  breaking  the  house,  because  this  is  a  trespass  relating  to  the 
freehold.* 

.Mich.  10,  Geo.  1,  in  C.  B. ;  Beck  and  Nicholls,  Str.  577 ;  Gilb.  Eq.  Rep.  197. 

*  But  if  defendant  had  not  justified  the  imprisonment,  and  he  had  been  found  guilty 
of  that,  plaintiff  would  have  been  entitled  to  full  costs. 

[Again,  in  an  action  of  trespass,  the  plaintiff  declared  for  an  assault 
and  battery  upon  himself,  and  also  for  striking  his  horse,  by  which  the 
horse  was  lessened  in  value  :  the  defendant  pleaded  not  guilty,  and  there 
was  a  general  verdict  for  the  plaintiff,  with  20s.  damages,  but  no  certifi- 
cate from  the  judge.  The  plaintiff  moved  for  full  costs,  on  account  of 
the  special  matter  stated  relative  to  the  horse,  which,  on  consideration, 
were  refused  by  the  court. 

Clarke  v.  Othery,  1  Str.  624;  Bannister  v.  Fisher,  1  Taunt.  357,  S.  P. 

But,  where  the  declaration  charged  the  defendant  with  an  assault, 
batter?/,  and  wounding,  and  with  obstructing  the  plaintiff  in  getting 
his  coals,  taking  them  away,  treading  and  trampling  upon  them, 
breaking  and  spoiling  the  standard  and  roller  of  the  plaintiff,  and 
taking  away  his  goods  and  chattels,  and  a  general  verdict  was  found 
for  the  plaintiff  upon  the  whole  charge,  except  the  taking  away  of  the 
goods  and  chattels ;  it  was  holden,  that  tie  was  entitled  to  full  costs,  not- 
withstanding the  damages  were  under  40s.,  and  the  judge  had  not  cer- 
tified an  assault  and  battery  to  have  been  proved:  for  there  was  a  spoli- 
ation in  this  case  distinctly  stated,  upon  which  the  plaintiff  might  have 
brought  his  separate  action,  and  have  recovered  full  costs  without  a 
certificate. 

Milburne  v.  Reed,  cited  in  3  Wils.  322. 
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(C)  Where  the  Costs  shall  be  doubled  or  trebled. 

Tt  hath  been  resolved,  that  there  shall  he  no  more  costs  than  damages, 
(should  the  latter  be  under  40s.,)  without  a  certificate,  in  an  action  for 

-  . ult  and  battery,  and  for  tearing  or  injuring  the  plaintiff's  clothes, 

if  the  tearing  or  other  injury  be  charged  in  the  declaration,  or  found 

by  the  jury  to  have  been  in  consequence  of  the  beating. 

Sampson  v.  Adshead,  Say.  Rep.  91;  Bull.  Ni.  Pri.  329;  Cotterill  v.  Tolly,  1  T. 
Rep.  I 

But  it  seems  to  have  been  once  thought,  that  where  in  such  an  action 
the  tearing  or  damaging  of  the  clothes  is  laid  in  the  declaration  as  a 
distinct  and  substantive  fact,  and  not  as  a  consequence  of  the  beating, 
even  though  such  charge  should  be  contained  in  the  same  count  with 
the  injury  to  the  plaintiff's  person,  a  certificate  is  not  necessary  to  entitle 
the  plaintiff  to  full  costs.  However,  it  is  now  settled,  (a)  that  if  the  tear- 
in  1 1  of  the  clot  lies  appear  to  have  been  at  the  same  time  with  the  injury 
to  the  person,  the  court  will  consider  it  as  part  of  the  same  transaction, 
and  allow  the  plaintiff  no  more  costs  than  damages,  notwithstanding  the 
declaration  may  not  allege  the  former  injury  as  consequential  to  the 
latter. 

Carruthera  v.  Lamb,  Barnes,  120;  Cotterill  v.  Tolly,  1  T.  Rep.  655.  (a)  Mears  v. 
Greenaway,  1  II.  Bl.  291 ;  Atkinson  v.  Jackson,  lb.  295  ;  Lockwood  v.  Stannard, 
5  T.  Rep.  "4S2.    So  Clarke  v.  Othery,  1  Str.  624;  Bannister  v.  Fisher,  1  Taunt  357. 

Where  the  defendant  pleads  a  justification  to  the  assault  and  battery, 
M-;  s<>n  assault  demesne,  there  is  no  need  of  a  certificate  to  entitle  the 
plaintiff  to  full  costs,  for  the  justification  is  an  admission  of  the  battery, 
and  is  tantamount  to  a  certificate  of  its  having  been  proved.  But,  if  the 
defendant  justify,  and  the  plaintiff  make  a  new  assignment,  to  which  the 
general  issue  is  pleaded,  he  will  have  no  more  costs  than  damages  with- 
out a  certificate.  Neither  will  he,  if  the  defendant  justify  the  assault 
only. 

Richards  v.  Turner,  Bull.  Ni.  Pri.  330  ;  Smith  v.  Edge,  6  T.  Rep.  562.  Vide  Wil- 
son v.  Kincard,  2  N.  R.  471 ;  Page  v.  Creed,  3  T.  Rep.  391 ;  Brennan  v.  Redmond, 
1  Taunt.  16. 

||  If  a  plea  justify  assaulting  and  ill-treating  by  a  molliter  manus  im- 
posuit,  it  in  substance  admits  a  battery,  and  entitles  the  plaintiff  to  full 
costs,  though  the  damages  are  under  40s.  and  the  judge  do  not  certify. 
Johnson  v.  Netherwood,  7  Taunt.  689.    See  Reece  v.  Lee,  7  Moo.  269.  || 

(C)  Where  the  Costs  shall  be  doubled  or  trebled. 

It  seems  agreed,  that  where  damages  were  before  recoverable,  and  a 

statute  increases  them  to  double  or  treble  the  value,  the  plaintiff  shall 

recover  his  double  or  treble  damages ;  and  costs  also,  as  parcel  of  the 

damages,  shall  be  trebled. 

10  Co.  116  a ;  2  Inst.  289  ;  Hard.  152  ;  Carth.  297  ;  [1  Ld.  Raym.  20 ;  Gilb.  Hist. 
C.  P.  2G7:  Cowp.  365.] 

But,  where  a  new  statute  gives  either  single,  double,  or  treble  da- 
mages, where  there  were  no  damages  recoverable  (b)  before,  there  no 
costs  shall  be  allowed,  because. the  party  can  have  nothing  more  than 
such  new  statute  has  already  given,  and  that  is  damages  only ;  for  the 
statute  of  Gloucester  cannot  operate  to  add  costs  to  what  is  given  by  a 
subsequent  statute,  because  the  new  statute  must  be  construed  from 
itself,  which  gives  damages  only. 

Vide  ubi  supra,    (b)  As  upon  the  statute,  2  E.  6,  c.  13,  for  not  setting  out  tithes,  &o. 
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(C)  Where  the  Costs  shall  be  doubled  or  trebled. 

2  Inst.  C51 ;  Cro.  Jac.  70 ;  Cro.  Car.  5G0  ;  Hard.  152 ;  but  now  vide  the  8  &  9  W.  3, 
oil. 

(a)  In  an  (b)  action  for  a  forcible  entry  upon  8  H.  6,  c.  9,  which  gives 
treble  damages,  the  plaintiff  shall  recover  not  only  treble  damages  but  (c) 
treble  costs  also. 

(a)  2  Inst  289  ;  10  Co.  116 ;  1  Vent.  22,  S.  P.  adjudged,  (b)  So,  in  an  assize  upon 
the  statute  for  a  disseisin  with  force.  10  Co.  116  b.  (c)  And  the  costs  de  incremented 
as  well  as  those  given  by  the  jury,  shall  be  trebled.  Cro.  Eliz.  582 :  Leon.  282 ;  2 
Leon.  52 ;  Co.  Lit.  257 ;  2  Str.  1044. 

But  in  an  action  of  debt  upon  the  statute  of  1  &  2  Ph.  &  M.  c.  12,  of 
distresses,  upon  the  branch  of  the  statute  by  which  the  51.  and  triple 
damages  are  given  to  the  party  grieved,  for  driving  a  distress  out  of  the 
hundred,  no  costs  are  to  be  given,  because  the  statute,  by  intendment, 
gives  triple  damages  in  lieu  of  the  whole. 

2  Inst.  289 ;  Kelw.  209,  n. ;  Bendl.  80,  S.  C;  Roll.  Abr.  516. 

So,  in  an  action  of  waste  against  tenant  for  life  or  years  by  the  statute 
of  Gloucester,  c.  6,  the  place  wasted  and  treble  damages  shall  be  reco- 
vered,^) but  no  costs,  because  no  action  lay  against  them  at  the  common 
law ;  but  the  action  and  damages  are  merely  given. 

2  Inst  289;  Kelw.  26  a;  Godb.  210,  S.  P.  adjudged,  (d)  But  now  vide  supra, 
8  &  9  W.  3,  c.  11.  /3An  action  of  trespass  for  a  trespass  on  land  and  carrying  away 
timber,  was  commenced  in  New  York  before  the  revised  statutes  took  effect,  but  de- 
cided afterwards,  the  plaintiff  was  held  to  be  entitled  to  treble  damages  as  found  by 
the  jury,  but  to  single  costs  only.     Smith  v.  Castlers,  5  Wend.  81. $j 

But  in  waste  against  tenant  in  dower,  &c,  treble  damages  and  costs 
also  shall  be  recovered,  because  (e)  an  action  of  waste  lay  against  them  at 
the  common  law ;  and  for  the  waste,  damages  should  have  been  reco- 
vered. 

2  Inst.  289.  (e)  A  prohibition  of  waste  only,  in  which  no  damages  were  recoverable, 
but  only  for  waste,  after  the  prohibition  delivered.  10  Co.  116  a;  jS Morris  v.  Brush, 
14  Johns.  328.4 

In  an  action  upon  the  statute  of  2  H.  4,  c.  1,  for  suing  before  the  ad- 
miral for  a  thing  done  upon  the  land,  in  which  case  the  statute  gives  to 
the  plaintiff  double  damages,  without  speaking  of  any  costs,  he  shall 
recover  as  well  double  costs  as  double  damages. 

bull.  Abr.  517;  Dyer,  159;  10  Co.  116;  [Sands  v.  Child,  3  Lev.  355;  Smith  v. 
Dunce,  2  Str.  104S.J  j  A  statute  giving  double  costs  to  certain  officers  who  succeeded 
in  actions  brought  against  them,  for  or  concerning  any  matter  or  thing  done  by  virtue 
of  their  offices,  apply  only  to  acts  of  malfeasance  and  not  to  those  of  nonfeasance. 
Piatt  \.  Osbonrne,  -  Cowen,  ~>-~.  In  South  Carolina,  the  statute  giving  double  costs 
to  magistrates  extends  to  qui  tarn,  as  well  as  to  other  actions.    Bardsdale  v.  Morrison, 

3  M'Cord,  L84.tf 

So,  on  the  statute  2  W.  &  M.  c.  5,  by  which  treble  damages  and  costs 
are  given  against  the  rescouser  of  a  distress  for  rent,  in  an  action  upon 
the  case  for  a  rescous  upon  the  statute,  the  plaintiff  shall  recover  treble 
costs  as  well  as  treble  damages;  for  the  damages  are  not  given  by  the 
statute,  but  increased,  and  an  action  upon  the  case  lay  for  a  rescous  at 
common  law. 

Lawson  v.  Storie,  Salk.  205  ;  Skin.  555  ;  Carth.  321 ;  1  Ld.  Raym.  19. 

||  A  defendant  is  entitled  to  double  costs  under  the  statute  of  11  Geo. 
2,  c.  29,  §  22,  without  either  a  certificate  from  the  judge,  or  a  suggestion 
on  the  roll. 

Finlay  v.  Seaton,  1  Taunt.  210. 
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(C)  Where  the  Costs  shall  be  doubled  or  trebled. 

Where  in  trespass  against  the  owner  of  a  house  in  the  metropolis 
adjoining  to  the  plaintiff's,  for  taking  down  his  party-wall,  and  building 
on  it,  tlif  defendant  shows  at  the  trial  that  he  was  authorized  in  doing 
the  thing  complained  of,  under  the  building  act  of  14  Geo.  3,  c.  78,  he 
is  entitled  upon  a  nonsuit  to  treble  costs  under  the  100th  section  of 
that  act. 
Collins  \.  Ponez,  9  East,  322.  {j 

[The  28th  §  of  25  Geo.  3,  c.  50,  respecting  duties  upon  game  certifi- 
cates, directs,  "  that  if  any  person  shall  at  any  time  be  sued,  molested,  or 
prosecuted,  for  any  thing  by  him  done  or  executedin  pursuance  of  that 
art.  or  of  any  clause,  matter,  or  thing  therein  contained,  such  person  may 
plead  the  general  issue.  &c. ;  and  if  the  plaintiff  be  nonsuited,  or  the  de- 
fendant obtain  a  verdict,  such  defendant  shall  be  awarded  his  treble 
costs.'"  This  clause,  it  hath  been  determined,  only  extends  to  give 
treble  costs  to  those  persons  who  are  sued  for  something  done  in  the 
execution  of  the  act,  not  to  those  who  are  sued  for  penalties  under  it : 
and  therefore  a  person  prosecuted  under  the  act  for  shooting  without  a 
certificate,  is  not  entitled  to  treble  costs  upon  obtaining  a  verdict. 

Smith  v.  Wallis,  1  T.  Rep.  252.] 

|j  Where  a  plaintiff  is  put  to  declare  in  prohibition,  and  is  nonsuited, 
.it  the  ;i--izes,  the  defendant  is  entitled  only  to  single  costs  under  the 
statute  of  8  i  !•  W.  3,  c.  11,  §  3,  and  not  to  double  costs  under  the 
statute  of  2  k  3  E.  6,  c.  13,  §  14 ;  for  it  would  seem  to  be  only  where  the 
party  prohibited  does  not  put  the  plaintiff  to  declare,  and  where  the 
ground  of  the  consultation  is  the  want  of  proof  in  the  court  which 
granted  the  prohibition  within  six  months,  that  double  costs  can  be 
claimed  under  the  last  statute. 

Trask  v.  French,  15  East,  574. || 

Where  treble  costs  are  to  be  recovered  against  a  prosecutor  for  matter 

not   appearing  upon  the  posted,  the   court  will,  upon  motion,  allow  a 

suggestion  of  the  special  matter  to  be  made  on  the  record. 

Rex  v.  Poland,  1  Str.  49;  ||  Barton  v.  Miles,  Ca.  temp.  Hardw.  125;  Bennet  v. 
Hart,  Saver's  Rep.  214. ||  j3  A  party  entitled  to  treble  damages  and  to  treble  costs 
must  apply  for  them  to  the  court.     Anon.  4  Wend.  216. £f 

Where  a  person  is  entitled  to  double  or  treble  costs,  not  only  those 
assessed  by  the  jury,  but  also  those  adjudged  de  incremento  by  the 
court,  shall  be  doubled  or  trebled. 

Sands  v.  Child,  3  Lev.  355  ;  Lawson  v.  Story,  Carth.  321 ;  Skinn.  555,  S.  C.  /3The 
double  costs  which  are  awarded  to  an  officer  in  a  suit  against  him  for  official  acts, 
belong  to  the  party  and  not  to  the  attorney  who  conducted  the  defence.  M'Farland 
v.  Crary,  6  Wend.  297.£f 

But  double  or  treble  costs  are  not  to  be  understood  to  mean,  according 
to  their  literal  import,  twice  or  thrice  the  amount  of  single  costs.  Where 
a  statute  gives  double  costs,  they  are  calculated  thus:  1.  The  common 
costs,  and  then  half  the  common  costs.  2.  If  treble  costs,  1.  the  common 
costs  ;  2,  half  of  these  ;  and  then  half  of  the  latter. 

Smith  v.  Dunce,  2  Str.  1048  :  2  Tidd's  Pr.  674,  675.  /3ln  South  Carolina  the  English 
rule  lias  been  adopted  as  to  double  costs.  Stephens  v.  Ligon,  Harper,  439.  In  Penn- 
sylvania the  costs  are  trebled  1  > v  allowing  three  times  the  usual  rusts  ;  but  in  this  are 
not  included  the  officers'  fees,  which  arc  not  regularly  and  usually  payable  by  the 
defendant.  Shoemaker  t, .  Nesbit,  2  Rawle,  201.  In  New  York,  when  treble  costs  are 
given,  it  is  the  practice  to  add  seventy-five  per  cent,  to  the  common  costs.  Patchin  v. 
Parkhui-t,  'J  W-nd.  443.     See  3  M'Cord,  184 ;  4  Wend.  216  ;  14  Johns.  328 ;  3  Cowen, 
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Tt6 :  G  Wend.  297  ;  5  Wend.  81 ;  3  Johns.  443  ;  6  Johns.  109 ;  2  Greenl.  386 ; 
1  Cowen,  160,  175;  2  Cowen,  527;  3  Cowen,  17;  9  Wend.  464;  1  Wend.  24;  5 
Johns.  182 ;  9  Johns.  254 ;  20  Johns.  212  ;  1  Hall,  224,  421 ;  5  Halst.  145.0 

||  To  entitle  defendant,  an  officer,  to  double  costs,  under  the  statute 
7  Jac.  1,  c.  5,  there  must  be  a  certificate  of  the  judge  that  he  is  an  offi- 
cer and  was  sued  for  something  done  as  such. 
Harper  v.  Carr,  7  Term  R.  448. 

The  7  Jac.  1,  e.  5,  and  21  Jac.  1,  c.  12,  §  3,  giving  double  costs  to 
parish  officers,  do  not  extend  to  an  action  of  assumpsit  against  them  for 
a  nonfeasance. 

Atkins  v.  Banwell,  3  East,  92 ;  and  see  Blanchard  v.  Bramble,  3  Maule  &  S.  131. 

If  a  jury  omit  to  find  costs,  the  court  may,  where  the  plaintiff  is  enti- 
tled to  them,  make  such  an  entry  on  the  postea  as  is  usual  to  authorize 
the  allowance  of  costs. 

Bale  v.  Hodgetts,  1  Bing.  182. 

Defendants  in  replevin  who  avowed  generally  under  11  G.  2,  c.  19, 
for  rent  due  on  a  demise  under  which  the  plaintiff  held  as  their  tenant, 
are  entitled  to  double  costs  in  their  favour,  although  they  plead  other 
avowries  on  which  it  seems  they  distrain,  in  order  to  try  a  title. 
Johnson  v.  Lawson,  2  Bing.  341 ;  and  see  7  Term  R.  500. 

Aliter  if  the  cause  be  referred  before  issue,  and  the  arbitrator  award 
a  verdict  to  defendant. 

Gurney  v.  Buller,  1  Barn.  &  A.  670. 

The  avowant  on  a  distress  for  poor  rates  is  only  entitled  to  single 
costs  under  43  Eliz.  c.  2,  §  19. 

In  an  action  on  29  Eliz.  c.  4,  against  the  sheriff,  the  plaintiff  is  enti- 
tled to  treble  costs  as  well  as  treble  damages. 

Deacon  v.  Morris,  2  Barn.  &  A.  393  ;  and  see  2  lb.  662,  n.  and  7  Term  R.  267. 

If  some  counts  of  the  declaration  are  on  a  statute  giving  treble  costs, 
and  some  of  them  at  common  law,  the  plaintiff  cannot  have  treble  costs 
on  the  whole  of  the  counts. 

Kemp  v.  Richardson,  2  Moo.  R.  238. 

"When  a  statute  gives  double  costs,  the  true  mode  of  estimating  them 
is,  first,  to  allow  the  defendant  single  costs,  including  the  expenses  of 
witnesses,  counsels'  fees,  &c,  and  then  to  allow  him  one-half  the  amount 
of  single  costs,  without  making  any  deduction  on  account  of  these  ex- 
penses. 

4  Barn.  &  C.  889 ;  7  Dow.  &  Ry.  484,  S.  C. 

If  treble  costs  are  given,  they  are  calculated  thus ;  1st,  the  common 
eosts  ;  2d,  half  of  these  ;  3d,  one-half  of  the  latter. 

4  Barn.  &  C.  154 ;  6  Dow.  &  Ry.  1. 

Double  costs  are  also  expresslv  given  to  defendants  in  actions  against 
officers  of  customs  by  6  G.  4,  c.  108,  §  97,  and  7  &  8  G.  4,  c.  53,  §  115 ; 
against  persons  acting  under  the  mutiny  and  marine  acts,  11  G.  4,  c.  7, 
§  7._c.  8,  §  58  ;  and  see  7  &  8  G.  4,  c.  4,  §  155,  9  G.  4,  c.  4,  §  155, 10  G.  4, 
c.  6,  §  72  ;  against  persons  holding  public  employments,  and  having 
power  to  commit  to  safe  custody  by  42  G.  3,  c.  85,  §  6  ;  against  any 
person  for  any  thing  done  in  pursuance  of  the  act  for  consolidating  the 
acts  relating  to  duties  under  the  management  of  the  commissioners  of 
taxes,  43  G.  3,  c.  99,  §  70,  or  of  the  bankrupt  act,  6  G.  4,  c.  16,  §  44, 
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(see  tit.  Bankrupt,)  or  the  jury  consolidation  act,  6  G.  4,  c.  50,  §  58; 
in  replevin,  on  a  distress  for  rates  by  commissioners  on  plaintiff's  lands 
under  50  G.  3,  c.  47  ;(a)  in  actions  for  nonresidence  on  57  G.  3,  c.  99, 
§  I  •"•.  under  the  Birmingham  paving  act,  52  G.  3,  c.  113,  and  also  by  the 
coal  act. (A)  47  G.  '■),  Bess.  2,  c.  68,  and  by  1  G.  4,  c.  87,  §  6:  in  all  cases 
wherein  the  landlord  shall  elect  to  proceed  in  ejectment  under  the  pro- 
visions of  that  act.  and  the  tenant  shall  have  found  bail  as  ordered  by 
the  court,  if  the  landlord,  on  the  trial  of  the  cause,  shall  be  nonsuited,  or 
a  verdict  pass  against  him  on  the  merits  of  the  case,  there  shall  be  judg- 
ment against  him,  with  double  costs. 

(a)  Se'e  6  Maule  &  S.  128.     {b)  See  1  Cromp.  &  Jer.  54. 

A  certificate  that  the  defendant  was  churchwarden,  and  acted  by 
virtue  of  his  office,  to  entitle  him  to  double  costs  under  the  7  G.  1,  c.  5, 
need  not  he  granted  immediately  after  the  trial  of  the  cause. 

Norman  v.  Danger,  3  Younge  &  J.  203. 

And  where  the  plaintiff  is  nonsuited,  the  judge  before  whom  the  cause 
was  tried  may,  after  an  interval  of  four  years,  on  an  affidavit  that  the 
defendant  was  within  the  provisions  of  the  statute,  grant  him  a  certificate 
to  entitle  him  to  double  costs. 

Norman  v.  Danger,  3  Younge  &  J.  203.  [j 

8  When  the  person  at  whose  instance  a  warrant  was  issued  is  made 
a  codefendant  in  an  action  for  a  malicious  prosecution,  on  which  th* 
plaintiff  was  nonsuited  at  the  trial,  the  defendants  having  pleaded  seve- 
rally, the  justice  was  held  entitled  to  double  costs,  and  the  other  defend- 
ant to  single  costs. 

Row  v.  Sherwood,  6  Johns.  109.  See  Wales  v.  Hart,  2  Cowen,  426;  Lawrence  v. 
Titus,  1  Hall,  421. 

A  defendant  who  is  entitled  to  treble  costs  on  filed  judgment,  cannot 
recover  them  on  interlocutory  motions  and  rules. 
Talcot  v.  Woodruff,  3  Johns.  443.tf 

(D)  Of  awarding  the  Defendant  his  Costs. 

By  the  23  H.  8,  c.  15,  it  is  enacted,  Tha;  in  any  suit  in  a  court  of 
record,  or  elsewhere,  in  any  action,  bill,  or  plaint  of  trespass,  upon 
5  Rich.  2,  debt  or  covenant,  upon  any  specialty  or  contract,  detinue, 
account  charging  as  bailiff  or  receiver,  case,  or  (c)  upon  any  statute  for 
any  offence  or  wrong  (d)  personal,  immediately  done  to  the  plaintiff,  if 
the  (e)  plaintiff  after  (g)  appearance  of  the  defendant  be  (A)  nonsuited, 
or  (i)  any  (k)  verdict  (I)  pass  by  lawful  trial  against  the  plaintiff,  the  de- 
fendant (m)  shall  have  judgment  to  recover  his  costs,  to  be  taxed  by  the 
judge  of  the  court,  and  the  defendant  shall  have  such  process  and  exe- 
cution for  the  same  as  the  plaintiff  should  have  had,  in  case  the  judg- 
ment had  been  for  him. 

(c)  Extends  not  to  an  action  for  an  escape  ;  for  though  within  the  equity  of  Westm.  2, 
that  gives  it  against  the  warden  of  the  Fleet,  yet  it  is  not  properly  an  action  upon  the 
statute,  because  no  mention  is  made  of  the  statute  in  the  declaration;  and  this  was  no 
personal  wrong.  -  Leon. '.) ;  4  Leon.  182,  hut  qu.  Nor  to  an  action  upon  8  H.  6,  c.  9, 
for  a  forcible  entry,  for  that  was  no  personal  wrong  :  and  the  writ  says  quod  disseisivit. 
2  Leon.  9  ;  1  Leon.  L82.  So,  it  extends  not  to  an  action  upon  1  &  2  P.  &  M.  c.  12,  for 
unlawfully  impounding  a  distress.  2  Leon.  52  ;  3  Leon.  92.  And  the  rather,  because 
this  action  is  grounded  upon  a  subsequent  statute.  Nor  to  an  action  upon  5  Eliz.  c.  9t 
for  perjury.    Hut.  22-  Brownl.  G(>;  Cro.  Eliz.  177.     So,  it  extends  not  to  an  action 
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upon  2  E.  6,  c.  13,  for  not  setting  forth  tithes,  because  a  mere  nonfeasance,  and  no  per- 
sonal wrong.  2  Inst.  651 ;  Noy,  32.  (d)  It  extends  not  to  an  assize.  Brownl.  28,  29. 
(e)  Otherwise,  if  he  i.-  an  infant,  for  commencing  his  suit  by  guardian,  there  can  be  no 
malice  supposed  in  him.  Cro.  Eliz.  33,  et  vide  Bulst.  189.  Nor  to  persons  who  sue  in 
aider  droit;  for  which  vide  infra  concerning  executors  and  administrators,  [g)  For 
this  vide  2  Lev.  81.  (h)  Secus,  if  the  original  be  discontinued.  Leon.  105  ;  Hut.  36  ; 
Cro.  Car.  575.  The  plaintiff,  the  day  before  the  trial,  came  into  court,  and  entered  a 
nolle  prosequi,  and  whether  the  defendant  should  have  costs.  Hard.  152.  dubitatur. 
(i)  Though  special.  Cro.  Eliz.  465  :  Hard.  152.  (k)  In  covenant  against  two  for  not 
building,  judgment  is  given  against  one  by  default,  and  the  other  pleads  performance, 
and  it  is  found  for  him  ;  the  plaintiff  can  have  no  judgment,  but  the  defendent  shall 
have  his  costs.  Lev.  63.  {I)  Not  upon  demurrer  that  goes  to  the  writ  only  ;  secus,  if 
to  the  action.  And.  117,  vide  Hard.  152  ;  Cro.  Car.  533  ;  March,  30,  and  8  &  9  W.  c. 
10,  by  which  it  is  now  certainly  given,  (m)  Though  judgment  is  not  given  upon  the 
nonsuit,  but  upon  the  insufficiency  of  the  pleading.  Moor,  625  ;  Winch.  69  ;  2  Bulst. 
248  ;  Godb.  220  ;  et  vide  Dyer,  32  ;  Cro.  Jac.  159.  In  attaint  brought  by  plaintiff,  and 
first  verdict  affirmed,  the  defendant  shall  not  have  costs,  because,  if  the  plaintiff  had 
succeeded  in  the  attaint,  he  should  have  had  such  costs  only  as  in  the  first  action,  if 
found  for  him,  but  not  more  in  respect  of  the  attaint.  Daly  v.  Bellamy,  Cro.  Car,  542  ; 
Sir  Win.  Jones,  432,  S.  C;  March,  24,  S.  C. 

[By  st.  24  H.  8,  c.  8,  plaintiffs  suing  to  the  use  of  the  king  in  any 
action  whatsoever,  are  exempted  from  the  payment  of  costs,  when  they 
are  nonsuited,  or  a  verdict  passeth  against  them.] 

By  st.  4  Jac.  1,  c.  3,  "If  any  person  or  persons  shall  commence  or  sue 
in  any  court  of  record,  or  in  any  other  court,  any  action,  bill,  or  plaint 
of  trespass,  or  ejectione  firmse,  or  any  other  action  whatsoever,  wherein 
the  plaintiff  or  demandant  might  have  costs,  (in  case  judgment  should  be 
given  for  him,)  and  the  plaintiff  or  plaintiffs,  demandant  or  demandants, 
in  any  such  action,  bill,  or  plaint,  after  appearance  of  the  defendant  or 
defendants,  be  nonsuited ;  or  any  verdict  happen  to  pass  by  any  lawful 
trial  against  the  plaintiff  or  plaintiffs,  demandant  or  demandants,  in  any 
such  action,  bill,  or  plaint,  then  the  defendant  or  defendants  in  any  such 
action,  bill,  or  plaint,  shall  have  judgment  to  recover  his  costs  against 
every  such  plaintiff  and  plaintiffs,  demandant  and  demandants,  to  be 
assessed,  taxed,  and  levied  in  manner  and  form  as  costs  in  the  actions 
therein  recited  are  to  be  assessed,  taxed,  and  levied  in  and  by  the  said 
law  of  23  H.  8." 

If  the  plaintiff  be  nonsuited,  he  shall  not  be  permitted,  in  order  to 
deprive  the  defendant  of  costs,  to  allege  the  insufficiency  of  his  own 
declaration  to  entitle  him  to  costs,  in  case  he  had  obtained  a  verdict. 

Ladd  v.  Wright,  Moor,  625  :  Dove  v.  Knappe,  2  Ro.  Rep.  213  ;  Palm.  147,  S.  C. ; 
Pritchard  v.  Williams.  Godb.  329;  Semb.  Anon.  lb.  345,  S.  P.  unanimously  adjudged; 
Drury  v.  Pitch,  Huh.  21'.' ;  Hut.  16,  S.  C. ;  Prichanl  v.  Reynald,  Palm.  365  :_  Thomas 
v.  Bligh,  3  Lev.  .".27 ',  where  the  reporter  takes  a  distinction  where  the  action  is  wholly 
mistaken.     See  also  Blyth  v.  Topham,  Cro.  Jac.  158. 

||  But,  where  at  the  trial  of  the  cause,  a  verdict  was  found  for  the 
plaintiff,  and  two  points  were  reserved  for  the  opinion  of  the  court ;  one 
of  which  was  a  ground  for  arresting  the  judgment,  and  the  other  for 
entering  a  nonsuit,  and  both  of  them,  on  argument,  were  determined 
against  the  plaintiff ;  the  court  refused  to  order  a  nonsuit  to  he  entered, 
but  arrested  the  judgment,  and  thereby  fixed  each  partywith  his  own 
costs,  as  the  defendant  might  have  demurred  to  the  declaration.  Besides, 
his  conduct  in  the  transaction,  in  which  the  action  originated,  appeared 
to  be  somewhat  reprehensible. 

Cameron  v.  Reynolds,  Cowp.  403 ;  1  Hullock,  124. 
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The  defendant  shall  have  his  costs,  where  the  plaintiff  is  nonsuited  in 
a  homine  repleviando. 

Hatt  v.  Lissett,  Ca.  Pr.  C.  P.  39. 

Or,  in  an  action  by  the  party  grieved  against  the  hundred,  upon  the 
statute,  it  Geo.  1,  c.  22,  §  7. 
Greetham  v.  Hundred  of  Theale,  3  Burr.  1723. 

So,  in  general,  where  a  penalty  is  given  by  a  statute,  though  subse- 
quent to  that  of  Gloucester,  to  the  party  grieved,  if  the  plaintiff  be  non- 
suited, or  a  verdicl  pass  against  him;  because  the  plaintiff  in  such  a  case 
would  have  had  costs  if  ho  had  succeeded. 

The  Mayor  of  Plymouth  v.  Werring,  Willes's  Rep.  440. 

If  the  plaintiff  be  nonsuited,  the  defendant  shall  have  costs,  although 
he  may  have  pleaded  an  insufficient  plea  in  bar. 

Laiston's  case,  Godb.  220.|| 

Though  the  nonsuit  be  upon  a  variance  of  the  nisi  prius  roll  from  the 
plea  roll,  and  so  immaterial,  yet  the  defendant,  it  seems,  shall  have  costs 
at  the  discretion  of  the  court. 

Read  v.  Grapler,  Sir  Thus.  Raym.  38. 

But  the  defendant  shall  not  have  costs,  if  the  plaintiff  be  nonsuited  in 
an  assize,  because  it  is  not  within  the  words  of  the  statute. 

1  Brownl.  28. 

Nor,  when  there  is  a  default  in  the  original  writ,  and  the  plaintiff  is 
afterwards  nonsuited;  because  when  the  original  is  abased,  it  is  as  if  no 
suit  had  been. 

Laiston's  case,  Godb.  220. 

[Nor,  where  there  is  a  plea  in  abatement,  which  the  plaintiff  confesses 
to  be  true,  and  enters  a  nil  capiat  per  breve.  Secils,  it  would  seem,  if 
the  plaintiff  move  to  quash  the  writ  before  plea  pleaded.(a) 

Greenhill  v.  Shepherd,  12  Mod.  145  ;  Allen  v.  Maxey,  Barnes,  120 ;  Poeklington  v. 
Peek,  1  Str.  638.  («)  Ibid.  Huet  v.  Whitebread,  Ca.  Pr.  C.  P.  74;  Pr.  Reg.  78; 
Poole  v.  Bradfreld,  Barnes,  431. 

But,  if  issue  be  taken  on  a  plea  in  abatement,  and  the  plaintiff  be 
nonsuited  at  the  trial  of  it,  the  defendant  shall  have  his  costs ;  for  if  the 
issue  were  found  for  the  plaintiff,  it  would  be  peremptory,  and  he  would 
have  costs. 

Aplin  v.  Constable,  1  Ca.  Pr.  C.  P.  35.] 

||  Where  in  an  action  on  the  case  the  plaintiff  recovered  a  verdict,  and 
had  judgment  in  C.  B.,  which  judgment,  upon  a  bill  of  exceptions  re- 
turned into  B.  R.,  was  reversed,  and  the  plaintiff  took  nothing  bi/  his 
bill ;   the  defendant  could  not  have  costs. 

Bell  v.  Putts,  5  East,  49.  || 

[If  a  defendant  remove  proceedings  from  a  county  court  by  recordan 
facias  loquelam  into  one  of  the  superior  courts,  and  sign  judgment  of 
non-pros  for  the  nonappearance  of  the  plaintiff,  he  is  entitled  to  costs. 

Davies  v,  James,  1  T.  Rep.  371. 

In  the  case  of  a  set-off,  the  endorsement  on  the  postea  of  the  sum  due 
to  the  defendant  on  the  balance  of  the  accounts  is  equivalent  to  a  ver- 
dict, so  as  to  entitle  him  to  costs. 

Geale  v.  Chapman,  Ca.  Pr.  C.  P.  G5. 
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It  seems,  that  upon  a  nonsuit,  the  defendant  ought  to  he  allowed  all 
such  costs  as  have  been  incurred  by  taking  the  necessary  measures  for 
his  defence  in  the  action. 

Rex  v.  Midlam,  3  Burr.  1720 ;  Davila  v.  Herring,  1  Str.  300.] 

||  If  the  plaintiff  he  nonsuited  in  an  action  against  several  defendants, 
he  may  pay  the  costs  to  any  one  of  them  at  his  election. 

Jordan  v.  Harper,  1  Str.  516  ;  Duthy  v.  Tito,  2  Str.  1203,  ace.  pWhen  an  action 
ex  delicto  is  brought  against  several  defendants,  if  they  plead  severally,  and  all  pre- 
vail against  the  plaintiff,  each  defendant  is  entitled  to  costs;  but  the  rule  is  otherwise 
when  they  join  in  their  pleas.  Crosby  v.  Lovejoy,  6  N.  H.  Rep.  458.  In  such  an 
action  when  the  verdict  and  judgment  is  rendered  for  either  of  the  defendants,  he  is 
entitled  to  costs.  Hiday  v.  Gilmore,  3  Blackf.  49;  Trapp  v.  McKenzie,  2  N.  &  M. 
571 ;  Mason  v.  Waite,  1  Pick.  452 ;  Brown  v  Stearns,  13  Mass.  536  ;  Canfield  v. 
Gaylord,  12  Wend.  236  ;  Griswold  v.  Sedgwick,  3  Wend.  326.£f 

If  the  plaintiff  be  nonsuited  for  a  fault  in  his  declaration,  though 
divers  defendants  appear  severally,  yet  they  shall  have  only  the  costs  of 
one  nonsuit. 
2  Com.  Dig.  550. 

By  st.  43  Geo.  3,  c.  46,  §  3,  "  In  all  actions  to  be  brought  in  England 
or  Ireland,  wherein  the  defendant  or  defendants  shall  be  arrested  and 
held  to  special  bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  reco- 
ver the  amount  of  the  sum  for  which  the  defendant  or  defendants  in  such 
action  shall  have  been  so  arrested  and  held  to  special  bail,  such  defend- 
ant or  defendants  shall  be  entitled  to  costs  of  suit,  to  be  taxed  according 
to  the  custom  of  the  court  in  which  such  action  shall  have  been  brought; 
provided  that  it  shall  be  made  appear  to  the  satisfaction  of  the  court  in 
which  such  action  is  brought,  upon  motion  to  be  made  in  court  for  that 
purpose,  and  upon  hearing  the  parties  by  affidavit,  that  the  plaintiff  or 
plaintiffs  in  such  action  had  not  any  reasonable  or  probable  cause  for 
causing  the  defendant  or  defendants  to  be  arrested  and  held  to  special 
bail  in  such  amount  as  aforesaid:  and  provided  such  court  shall  there- 
upon, by  a  rule  or  order  of  the  same  court,  direct  that  such  costs  shall 
be  allowed  to  the  defendant  or  defendants ;  and  the  plaintiff  or  plaintiffs 
shall,  upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 
taking  out  any  execution  for  the  sum  recovered  in  any  such  action,  un- 
less the  same  shall  exceed,  and  then  in  such  sum  only  as  the  same  shall 
exceed  the  amount  of  the  taxed  costs  of  the  defendant  or  defendants  in 
such  action  ;  and  in  case  the  sum  recovered  in  any  such  action  shall  be 
less  than  the  amount  of  the  cost  of  the  defendant  or  defendants  to  be 
taxed  as  aforesaid,  then  the  defendant  or  defendants  shall  be  en- 
titled, after  deducting  the  sum  of  money  recovered  by  the  plaintiff  or 
plaintiffs  in  such  action  from  the  amount  of  his  or  their  costs  to  be  taxed 
as  aforesaid,  to  take  out  execution  for  such  costs,  in  like  manner  as  a  de- 
fendant or  defendants  may  now  by  law  have  execution  for  costs  in  other 
cases." 

The  mere  circumstance  of  a  defendant  having  been  arrested  and 
holden  to  a  special  bail  for  a  larger  sum  than  that  which  the  plaintiff 
recovered,  is  not  of  itself  sufficient  to  warrant  an  application  by  the 
defendant  for  costs  under  this  act ;  but,  it  would  seem,  that  the  want  of 
a  reasonable  or  probable  cause  for  so  arresting  and  holding  him  to  bail 
ought  to  be  made  out  by  circumstances  similar  to  those  which  would  be 
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required  to  enable  a  defendant  to  maintain  an  action  for  a  malicious 
arrest. 

1  Hullock,  131.  See  Fountain  v.  Young,  1  Taunt.  60;  Younio  v.  Mullison,  1 
Smith's  Rep.  524. 

The  act  seems  to  relate  only  to  cases  where  the  plaintiff  does  not 
ver  by  the  verdict  of  a  jury  the  amount  of  the  sum  for  which  he 
has  arrested  and  holden  the  defendant  To  bail.  Therefore  where  the 
plaintiff  having  arrested  and  holden  the  defendant  to  bail  for  50/.  took 
out  of  court  20Z.  which  the  defendant  had  paid  in,  and  proceeded  no 
further,  the  court  of  K.  B.  did  not  think  the  defendant  entitled  to 
costs,  (a) 

Rouveroy  v.  Alefson,  13  East,  90  ;  Clarke  v.  Fisher,  1  Smith's  Rep.  428.  Linth- 
waite  v.  Bellings,  2  Smith's  Rep.  667;  Cammack  v.  Gregory,  10  Fast.  525.  (a)  In 
the  case  of  Laidlaw  v.  Cockburn,  2  X.  R.  76.  Rooke  v.  Chambre,  Justices,  were 
clearly  of  opinion  in  a  similar  ease  in  C.  P.  that  this  was  within  the  act :  but  they 
ultimately  discharged  the  rule  on  the  merits. 

Where  a  verdict  was  taken  at  the  trial  for  a  nominal  sum,  subject  to 
an  order  of  reference  for  ascertaining  the  amount  of  the  damages,  by 
which  the  costs  were  directed  to  abide  the  event  of  the  award,  and  the 
arbitrator  found  a  less  sum  to  be  due  to  the  plaintiff  than  that  for  which 
the  defendant  had  been  arrested ;  the  court  held  that  the  sum  so  found, 
and  for  which  judgment  was  afterwards  given,  was  to  be  considered  as 
a  sum  recovered  within  the  meaning  of  this  act,  so  as  to  entitle  the  de- 
fendant to  apply  for  costs. 

1  Hullock,  134 ;  Neale  v.  Porter,  2  Tidd's.  Pr.  4th  ed.  887  n. ;  Burns  v.  Palmer,  in 
Scac.  M.  44  Geo.  3,  S.  P.  lb. 

Where  the  defendant  had  been  arrested  for  the  price  of  coals,  con- 
sidered as  full  measure,  and  the  plaintiff  recovered  less  than  the  sum 
sworn  to,  the  defendant  was  allowed  his  costs  upon  this  statute ;  the 
plaintiff  having  previously  to  the  arrest  compounded  a  penal  action  for 
delivering  the  same  coals,  as  being  short  of  measure. 

Anon.  2  Smith's  Rep.  261. 

The  statute  of  8  Eliz.  c.  2,  recites,  that  "where  divers  persons  of  their 
malicious  minds  and  without  any  just  cause  do  many  times  cause  and 
procure  others  of  the  queen's  subjects  to  be  very  much  molested  and 
troubled  by  attachments  and  arrests  made  of  their  bodies,  as  well  bv 
process  of  latitat,  alias,  et  pluries  capias,  sued  out  of  the  court  com- 
monly called  the  King's  Bench,  as  also  by  plaint,  bill,  or  other  suit  in 
the  court  commonly  called  the  Marshalsea,  and  within  the  city  of 
London,  and  other  cities,  towns  corporate,  and  places  where  any  liberty 
or  privilege  is  to  hold  pleas  of  debt,  trespass,  and  other  personal  actions 
and  suits ;  and  when  the  parties  that  be  arrested  or  attached  are  brought 
forth  to  answer  to  such  actions  and  suits  as  shall  be  objected  against 
them,  then  many  times  there  is  no  declaration  or  matter  laid  against  the 
parties  so  arrested  or  attached,  whereunto  they  may  make  any  answer ; 
and  so  the  party  arrested  is  very  maliciously  put  to  great  charges  and 
expenses  without  any  just  or  reasonable  cause ;  and  yet  nevertheless 
hitherto,  by  order  of  the  law,  the  party  so  grieved  and  vexed  could 
never  have  any  costs  or  damages  to  him  to  be  judged  or  awarded  for 
the  said  unjust  vexation  and  trouble :  for  remedy  whereof,  be  it  enacted, 
that  when  and  as  often  as  any  person  or  persons  shall  sue  forth,  or  by 
any  means  cause  or  procure  to  be  sued  forth  of  the  said  court  commonly 
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called  the  King's  Bench,  any  of  the  writs  or  process  before  mentioned 
against  any  person  or  persons  which  upon  the  same  writ  or  writs  shall 
happen  to  be  arrested,  or  which  shall  appear  upon  the  return  of  any  of 
the  said  writs  or  process,  and  shall  put  in  his  or  their  bail  or  bails  to 
answer  such  suit  as  shall  be  objected  against  him,  according  to  the 
common  order  of  the  court ;  that  then  in  every  such  case  if  the  party 
or  parties  at  whose  suit,  means,  or  procurement,  the  same  writ,  writs,  or 
process  was  obtained  or  sued  forth,  do  not,  within  three  days  next  after 
such  bail  had  and  taken,  put  into  the  same  court  his  or  their  declaration 
against  the  same  party  or  parties  against  whom  such  writ  or  process 
shall  be  sued ;  or,  if  after  declaration  had  and  put  into  the  same  court, 
the  plaintiff  in  such  case  shall  not  prosecute  the  same  with  effect,  but 
shall  willingly  and  apparently  to  the  court  suffer  his  or  their  said  suit  to 
be  delayed,  or  shall,  after  declaration  so  had,  suffer  the  same  suit  to  be 
discontinued,  or  otherwise  shall  be  nonsuit  in  the  same ;  that  then,  in 
every  such  case,  the  judges  of  the  same  court  for  the  time  being  shall 
by  their  discretions  from  time  to  time  as  they  shall  see  or  perceive  any 
such  default  to  be  in  the  party  or  parties  at  whose  suit,  means,  or  pro- 
curement such  writs  or  process  was  sued  forth,  award  and  adjudge  to 
every  person  or  persons  so  arrested,  vexed,  molested,  or  troubled  by 
such  writs  or  suits,  his  and  their  costs,  damages,  and  charges  by  any 
means  sustained  by  occasion  of  any  such  writs,  process,  arrests,  or  suits, 
taken,  sued,  or  had  against  him,  to  be  paid  by  such  person  or  persons 
that  so  doth  or  shall  cause  or  procure  any  such  writ  or  process  to  be 
sued  forth  as  is  aforesaid." 

The  third  section  of  the  act  gives,  in  like  manner,  costs  to  a  defendant 
attached  or  arrested  to  answer  any  suit  in  the  Marshalsea  or  any  other 
of  the  inferior  courts  therein  mentioned,  in  case  the  plaintiff  do  not  de- 
clare in  due  time,  or,  afterwards,  delay  or  discontinue  his  suit,  or  be 
nonsuited. 

By  st.  13  Car.  2,  st.  2,  c.  2,  §  3,  unless  the  plaintiff  who  has  sued  a 
writ,  bill,  or  process  out  of  the  Court  of  King's  Bench  or  Common  Pleas 
shall  put  into  the  court  from  which  it  issued  his  bill  or  declaration  against 
the  person  thereupon  arrested  in  some  personal  action  or  ejectione  firma* 
of  lands  or  tenements  before  the  end  of  the  term  next  following  after 
appearance,  a  nonsuit  may  be  entered  in  the  said  courts  respectively ; 
and  the  defendant  shall  have  judgment  to  recover  costs  against  such 
plaintiff  to  be  assessed,  taxed,  and  levied  in  such  manner  and  according 
as  it  is  provided  by  the  statute  for  costs  made  in  the  twenty-third  year 
of  King  Henry  the  Eighth. 

The  reason  why  this  act  did  not  extend  the  statute  of  8  Eliz.  to  the  Court  of  C.  P. 
seems  to  be  that  by  the  practice  of  that  court  the  plaintiff  could  not  discontinue  his 
suit  without  the  express  leave  of  the  court,  which  would  not  be  granted  but  upon 
payment  of  costs,  so  that  a  statutable  provision  for  costs  would  have  been  unneces- 
sary in  that  case.     Say.  Costs,  83  ;  1  Leon.  103. 

In  every  case  of  a  discontinuance  by  the  plaintiff,  by  leave  of  the 
court,  the  defendant  is  entitled  to  costs. 

Comb.  299,  323  ;  Bull.  N.  P.  322 ;  Burt.  Pr.  Exch.  155.  0  On  settlement  of  a  suit, 
without  any  agreement  as  to  costs,  each  pays  his  own.  Watson  v.  Depeyster,  1  Caines, 
66  :  Johnson  v.  Brannan,  5  Johns.  268  ;  Pen  v.  Pidcock,  7  Halst.  363  ;  Den  v.  Exton, 
1  South.  173,  177.0 

Upon  a  rule  to  discontinue,  it  is  encumbent  upon  the  plaintiff  to  get  an 
appointment  from  the  master  to  tax  the  costs,  and  serve  a  copy  of  it  on 
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the  defendant's  attorney;  for  the  service  of  a  rule  to  discontinue  does 
not,  of  itself,  without  an  appointment  to  tax  the  costs,  operate  as  a  dis- 
continuance of  the  action.  The  plaintiff  is  not,  however,  liable  to  an 
attachment  for  nonpayment  of  the  costs  taxed  upon  the  common  rule 
for  a  discontinuance  :  but,  as  this  rule  is  conditional,  and  no  stay  of  pro- 
ceedings unless  the  costs  be  paid,  the  action  will  not  be  discontinued,  and 
the  plaintiff  may  be  compelled  to  proceed  therein. 
Whitmore  v.  Williams,  6  T.  Rep.  765  ;  Stokes  v.  Woodeson,  7  T.  Rep.  6. 

No  costs  are  payable  upon  a  discontinuance  in  law,  or  on  a  demurrer. 
Comb.  325;   1  Sid/l42. 

Where  a  plaintiff  discontinues,  by  leave  of  the  court,  in  a  species  of 
action  wherein  the  defendant,  in  case  he  obtained  a  verdict,  would  be 
entitled  to  double  costs,  it  must  be  upon  payment  of  double  costs. 

Devenish  v.  Martin,  Bull.  N.  P.  332;  2  Str.  974,  S.  C. ;  2  Barnardist.  373,  432, 
449,  S.  C. 

The  court,  on  motion,  gave  the  plaintiff  leave  in  one  case  to  discon- 
tinue, where  he  was  under  a  peremptory  rule  to  try  the  next  term,  on 
condition  of  paying  good  costs  to  the  defendant.  And  the  plaintiff  may, 
by  leave  of  the  court,  discontinue  after  a  special  verdict,  but  such  leave 
is  never  given  after  a  general  verdict,  or  a  writ  of  inquiry  executed  and 
returned,  or  after  a  peremptory  rule  for  judgment  on  demurrer.  But 
after  demurrer  argued  and  allowed,  a  discontinuance  has  been  permitted, 
where  there  was  a  mistake  in  pleading. 

Styl.  360  ;  1  Salk.  178  ;  Carth.  86  ;  1  Show.  63  ;  1  Str.  76  ;  1  Saund.  39. 

The  court  refused  to  permit  a  plaintiff  to  discontinue  upon  payment 
of  costs  after  judgment  given  on  demurrer  for  him,  but  not  entered  on 
record,  and  a  writ  of  error  brought,  and  bail  put  in  thereon,  without 
payment  of  costs  on  the  wTrit  of  error. 

Pym  v.  Warren,  Barnes,  169. 

Where,  on  setting  aside  a  verdict,  the  costs  are  to  abide  the  event,  and 
the  plaintiff  discontinues,  the  defendant  is  not  entitled  to  costs  of  the 
trial ;  for  if  the  defendant  had  had  a  verdict,  he  would  not  have  had  the 
costs  of  the  first  trial. 

Howarth  v.  Samuel,  1  Barn.  &  A.  566. 

Where  the  defendant  is  arrested  on  a  bond  for  the  whole  penalty, 
though  less  is  due,  he  is  not  entitled  to  costs  under  the  43  Gr.  3,  c.  46 ; 
for  the  penalty  is  the  debt  in  law. 

Talbot  v.  Ilodson,  2  Marsh.  527. 

It  is  now  settled,  that  the  statute  43  G.  3,  c.  46,  does  not  apply  to 

cases  where  the  defendant  pays  into  court  a  lesser  sum  than  that  for 

which  he  was  arrested,  and  the  plaintiff  takes  it  out. 

Butl>T  v.  Brown,  1  Bro.  &  Bing.  66  ;  Davey  v.  Renton,  2  Barn.  &  C.  711,  overruling 
Laidlaw  v.  Cockburn,  2  New  R.  76  ;  3  Moo.  590 ;  and  see  6  Price,  126. 

Nor  to  cases  where  an  arbitrator  awards  a  less  sum,  unless  the  defend- 
ant can  show  the  arrest  vexatious  or  malicious. 

Silversides  v.  Bowley,  1  Moo.  92;  Payne  v.  .Acton,  1  Bro.  &  Bing.  278;  and  see 
Keene  v.  Deeble,  3  Barn.  &  C.  491. 

Where  there  is  an  account  between  plaintiff  and  defendant,  and  items 
on  both  sides,  it  is  an  arrest  without  reasonable  or  probable  cause  within 
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the  43  G.  3,  c.  46,  if  the  plaintiff  arrests  the  defendant  for  the  items 
on  one  side,  without  giving  credit  for  those  on  the  other. 
Dronefield  v.  Archer,  5  Barn.  &  A,  513. 

If  an  attorney  arrest  his  client  for  a  larger  sum  than  is  found  due  on 
taxation,  this  is  a  case  within  the  statute  43  G.  3.     The  defendant,  under 
43  G.  3,  cannot  levy  the  costs  of  an  execution  for  costs  of  an  action. 
Robinson  v.  Elsani,  5  Barn.  &  A.  661 ;  7  Taunt.  179. 

Trespass  against  two  defendants,  one  suffered  judgment  by  default, 
and  a  writ  of  inquiry  was  executed  against  him.     The  plaintiff  entered 
a  nolle  prosequi  against  the  other ;  and  after  a  lapse  of  two  years,  he 
was  held  entitled  to  costs  under  the  8  Eliz.  c.  2,  §  2. 
Jackson  v.  Chambers,  8  Taunt.  603. 

In  order  to  recover  the  costs  of  a  nonsuit  on  merits  in  ejectment,  the 
lessor  of  plaintiff  must  be  served  with  a  copy  of  the  consent  rule  and 
allocatur,  and  attached  if  he  does  not  pay. 

Doe  v.  Salter,  3  Taunt.  485. 

The  costs  of  a  judgment,  as  in  case  of  nonsuit  entered  against  plain- 
tiff after  he  has  become  bankrupt,  cannot  be  set  off  against  the  costs  of 
an  action  against  the  defendant  by  the  assignees  of  the  bankrupt. 

West  v.  Price,  2  Bing.  455. 

A  suit  by  a  vicar  in  London,  for  tithes,  in  which  he  recovers  less  than 
51.,  is  a  case  within  the  39  &  40  G.  3,  c.  104;  and  the  defendant  may 
enter  a  siii'^cstion  to  deprive  him  of  costs:  for  it  is  not  within  the  excep- 
tion of  the  eleventh  section  as  properly  belonging  to  the  Ecclesiastical 
Court. 

Sanby  v.  Miller,  5  East,  R,  I'M. 

The  defendant's  pleading  a  tender  does  not  preclude  him  from  entering 
a  suggestion  under  the  39  &  40  G.  3,  c.  104. 
Jordan  v.  Strong,  5  Maule  &  S.  196. 

A  market  gardener  renting  a  stand  with  a  shed  over  it  in  Fleet  Mar- 
ket, at  an  annual  rent,  and  occupying  it  three  times  a  week,  and  only  till 
ten  in  the  morning,  alter  which  it  is  occupied  by  others,  does  not  "keep 
a  stand"  within  the  meaning  of  the  39  k  40  G.  3,  c.  104. 

lirayv.  Cook,  8  East,  It,  336. 

Nor  is  a  husband  within  the  act,  who  is  domiciled  in  Middlesex,  where 
his  wife  carries  on  business,  although  he  is  a  clerk  to  solicitors  in  Lon- 
don ;  for  he  does  not  seek  the  whole  of  his  livelihood  in  London. 

Stephens  v.  Derry,  16  East,  147  ;  ami  see  13  East,  161. 

But  a  person  renting  a  counting-house  in  London,  jointly  with  another, 
and  receiving  orders  for  business  there,  is  within  the  act,  though  he  sleeps 
in  Southward. 

Croft  v.  Pitman,  5  Taunt.  648 ;  1  Marsh.  269  ;  and  see  2  Taunt.  196. 

An  action  of  assumpsit  for  board  and  lodging,  (in  which  an  arbitrator 
awards  something  for  rent  of  the  lodgings,)  falls  within  the  exception  in 
the  London  act  -'59  &  40  G.  3,  c.  104,  excepting  actions  for  rent  from  the 
jurisdiction  of  the  London  courts  of  request. 

Holden  v.  Newman,  13  East,  161. 

So  also,  an  action  for  money  had  and  received,  brought  against  the 
receiver  of  an  estate  for  money  received  by  him  for  rent,  for  the  purpose 
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of  trying  the  title  to  an  estate;  and  the  plaintiff,  though  he  recover  lesa 
than  •">/..  is  entitled  to  full  costs. 

Drew  v.  Fletcher,  1  Barn.  &  C.  283. 

Where  the  plaintiff  failed  on  a  special  count,  but  recovered  less  than 
.")/.  on  the  common  counts,  on  the  balance  of  an  account,  it  was  held 
within  the  ;l!>  &  40  G.  3,  c.  104,  the  defendant  residing  in  London. 

Fonien  \ .  ( (swell,  1  Maule  &  S.  393  ;  14  East,  344  ;  and  see  5  Term  R.  529. 

The  defendant  is  entitled  to  a  suggestion  under  the  London  Court 
of  Request  Act,  though  it  appears  that  if  the  plaintiff  had  delayed 
his  action  for  a  short  time,  the  debt  would  have  amounted  to  more 
than  -V. 

Tucker  v.  Crosby,  2  Taunt.  169. 

And  so  also,  though  the  plaintiff  believed  that  he  had  a  good  cause  of 
action  tor  more  than  51. 

Younger  \.  Kilsby,  <>  Taunt.  452. 

The  statute  39  &  40  G.  3,  c.  104,  extends  to  assignees  of  a  bankrupt. 

Ward  v.  Abrahams,  1  Barn.  &  A.  367. 

Attorneys,  plaintiffs,  are  not,  within  the  39  &  40  G.  3,  c.  104,  compel- 
lable  to  sue  in  the  London  Courts  of  Conscience. 

!'.  iard  v.  Taikcr.  7  East,  46;  and  see  7  East,  50;  2  Bro.  &  Bing.  098. 

An  action  on  the  case  for  negligence  is  not  a  demand  within  the 

Soutlnvavk  act. 

La\v.-,un  v.  Moggridge,  1  Taunt.  396. 

In  order  to  proceed  under  the  Southwark  act,  22  G.  2,  c.  47,  both 
plaintiff  and  defendant  must  be  resiant  within  the  jurisdiction. 
Dillamore  v.  Capon,  1  Bing.  388 ;  and  see  15  East,  R.  647. 

A  suggestion  cannot  be  entered  under  the  Middlesex  County  Court 

act,  23  G.  1,  c.  •!•">,  after  a  judgment  by  default,  but  only  after  a  trial. 

Hani-  v.  Lloyd,  4  Maule  &  S.  171.  As  to  exception  of  debts  on  balance  of  accounts 
in  the  Rochester  act,  48  G.  3,  c.  51.     See  Harsant  v.  Larkin,  3  Bro.  &  Bing.  257;  7 

:>iuu. 

The  entry  of  a  noli  prosequi  by  the  plaintiff  is  a  discontinuance  within 
this  act,  and  the  defendant  is  consequently  entitled  to  costs. 
Cooper  v.  Tiffin,  3  T.  Rep.  511. 

But,  if  a  noli  prosequi  be  entered  upon  one  of  the  counts  of  the  decla- 
ration, after  it  has  been  demurred  to,  the  court  will  not  in  that  stage  of 
the  proceedings  determine  a  question  of  costs  respecting  such  a  count, 
the  right  to  costs  being  a  matter  for  future  consideration. 

MiUiken  v.  Fox,  1  Bos.  &  Pull.  157. 

By  st.  8  &  9  W.  3,  c.  11,  "where  several  persons  shall  be  made 
defendants  to  any  action  or  plaint  of  trespass,  assault,  false  imprison- 
ment, or  ejeetione  firmce,  and  anyone  or  more  of  them  shall  be  upon  the 
trial  thereof  acquitted  by  verdict,  every  person  or  persons  so  acquitted 
shall  have  and  recover  his  costs  of  suit,  in  like  manner  as  if  a  verdict 
had  been  given  against  the  plaintiff  or  plaintiffs,  and  acquitted  all  the 
defendants;  unless  the  judge,  before  whom  such  cause  shall  be  tried, 
shall  immediately  after  the  trial  thereof,  in  open  court,  certify  upon  the 
record  under  his  hand,  that  there  was  a  reasonable  cause  for  making 
such  person  or  persons  a  defendant  or  defendants  to  such  action  or 
plaint." 
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(D)  Of  awarding  the  Defendant  his  Costs. 

This  act,  like  every  other  act  relating  to  costs,  is  to  be  construed 
strictly  and  according  to  the  letter :  for  costs  are  considered  (perhaps, 
not  very  correctly,)  as  in  the  nature  of  a  penalty.  Hence  it  hath  been 
adjudged,  that  neither  case  for  a  tort,  trover,  replevin,  nor  informations 
are  within  it. 

Dibben  v.  Cook,  2  Str.  1005  ;  Poole  v.  Boulton,  Barnes,  139  ;  Ingle  v.  Wordsworth, 
3  Burr.  1284 ;  1  Bl.  355  ;  Regina  v.  Danvers,  1  Salk.  194. 

Neither  doth  it  extend  to  an  action  of  debt  upon  bond  against 
executors,  one  of  whom  was  acquitted  on  the  plea  of  plene  administravit 
prseter. 

Duke  of  Norfolk  v.  Anthony,  2  Tidd's  Pr.  890,  4th  ed. 

Upon  the  trial  of  an  ejectment  all  the  defendants  were  found  guilty 
except  one,  who  was  found  not  guilty,  and  his  costs  were  taxed  on  the 
postea,  the  judge  not  having  certified  that  there  was  a  reasonable  cause 
for  joining  him  in  the  action.  He  afterwards  applied  to  the  court  that 
he  might  be  allowed  a  third  part  of  defendant's  common  costs,  and  all 
his  extraordinary  costs.  But  it  appearing  to  be  nothing  more  than  a 
contrivance  to  fix  the  plaintiff  with  the  extraordinary  costs,  which  had 
been  incurred  on  account  of  all  the  defendants,  to  one  of  whom  this 
defendant  was  tenant,  and  indemnified  by  him,  the  court  discharged  the 
rule  with  costs. 

Thrustout  v.  Woodyear,  Barnes,  131. 

So,  where  on  a  joint  plea  of  not  guilty  to  trespass  and  assault,  one  of 
the  defendants  was  found  guilty,  with  Is.  damages  and  Is.  costs,  and  the 
other  was  acquitted,  the  latter  was  allowed  only  40s.  costs.  The  court 
observed,  that  if  they  had  pleaded  separately,  it  might  have  been  differ- 
ent ;  but,  as  they  had  pleaded  jointly,  it  would  be  making  the  plaintiff 
pay  the  costs  of  the  other  defendant  to  allow  increased  costs  to  this  de- 
fendant. 

Hughes  v.  Chitty,  2  Maule  and  Selw.  172. 

If  one  of  several  defendants  let  judgment  go  by  default,  and  the  other 
plead  a  plea,  which  goes  to  the  whole  declaration,  and  shows  that  the 
plaintiff  had  no  cause  of  action,  and  such  plea  be  found  for  him,  he  shall 
have  costs ;  and  the  plea  being  an  absolute  bar  to  the  action,  the  other 
defendant  shall  have  the  advantage  of  it,  and  shall  not  pay  costs  to  the 
plaintiff  upon  the  judgment  by  default. 

Tilly  and  Wody's  case,  7  E.  4,  31 ;  Parker  v.  Lawrence,  Hob.  70  ;  Porter  v.  Harris, 
1  Lev.-  63,  1  Sid.  76,  and  1  Keb.  284;  Semb.  S.  C,  by  the  name  of  Boulter  v.  Ford; 
Biggs  v.  Bender,  2  Ld.  Raym.  1372 ;  8  Mod.  217,  S.  C. ;  1  Str.  010,  S.  C. ;  Langdon 
v.  Tinicomb,  Ca.  Pr.  C.  P.  107 ;  Shrubb  v.  Barret,  2  H.  Bl.  28. 

But,  if  the  plea  pleaded  by  one  of  several  defendants  be  merely  a  per- 
sonal discharge  as  to  him,  and  do  not  constitute  an  answer  to  the  action, 
the  plaintiff  will  not  be  precluded,  by  a  verdict  on  such  a  plea  for  the 
party  pleading  it,  from  recovering  his  damages  and  cost?  against  the 
other. 

1  Hullock,  143  ;  Noke  v.  Ingham,  1  Wils.  89. 

By  §  2,  of  st.  8  &  9  W.  3,  c.  11,  if  upon  any  demurrer  by  a  plaintiff 
or  demandant  in  any  action  in  any  court  of  record,  judgment  shall  be 
given  against  him,  the  defendant  or  tenant  shall  have  judgment  to  reco- 
ver his  costs,  and  have  execution  for  the  same  by  capias  ad  satisfacien- 
da?n,  fieri  facias,  or  elegit. 
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(I>)  Of  awarding  the  Defendant  his  Costs. 

The  demurrer  meant  by  this  statute  is  a  demurrer  to  the  merits,  upon 
which  the  court  may  decide  the  right  of  action,  and  give  final  judgment. 
Upon  a  judgment  on  a  demurrer  to  a  plea  in  abatement,  a  defendant  is 
not  entitled  to  his  costs,  because  the  judgment  in  that  case*  is  not  final, 
nor  is  the  right  of  action  thereby  determined.  Besides,  it  was  the  inten- 
tion of  the  act  to  give  costs  to  the  defendant  only  where  the  plaintiff 
would  have  been  entitled  to  them  in  case  judgment  had  been  given  for 
him,  and  upon  a  judgment  in  his  favour  upon  a  demurrer  to  a  plea  in 
abatement,  the  plaintiff  has  no  costs. 

1  Hullock,  1  15  :  Thomas  v.  Lloyd,  1  Salk.  194;  1  Ld.  Raym.  337,  S.  C. :  Garland 
v.  Extend,  1  Salk.  194;  2  Ld.  Raym.  992,  S.  C. ;  Miller  v.  Seagrave,  1  Ca.  Pr.  C.  P. 
25;  Thrale  v.  Bishop  of  London,  1  II.  111.  530. 

In  an  action  of  trespass  and  assault  for  criminal  conversation  with  the 

plaintiff's  wife,  the  defendant  pleaded  two  pleas,  viz.  not  guilty,  and  not 

guilty  h> frit  sex  annas.     On  the  former  plea  issue  was  joined,  and  to 

the  latter  the  plaintiff  demurred.     Before  the  arguing  of  the  demurrer, 

the  issue  joined  on  the  first  plea  was  tried,  and  a  verdict  was  found 

thereon  for  the  plaintiff,  with  501.  damages.     Afterwards  the  demurrer 

was  argued  and  adjudged  for  the  defendant.     Under  these  circumstances 

it  was  holden  that  the  defendant  should  have  judgment,  and  also  the 

costs  of  the  demurrer,  but  that,  upon  the  trial,  there  should  be  no  costs 

on  either  side. 

( !i  ioke  v.  Saver,  2  Burr.  753  ;  2  Wils.  85,  S.  C.  j3  Williams  v.  Wright,  1  Wend.  277  ; 
Wright  v.  Williams,  2  Wend.  632 ;  Booth  v.  Smith,  5  Wend.  107  ;  Osbourn  v,  Law- 
rence,  9  Wend.  445 ;  People  v.  Feeter,  12  Wend.  480  ;  Germain  v.  Dakin,  1  Cowen, 
2L>7  :  Benson  v.  Benson,  2  Virg.  Cas.  348.  In  Maine,  when  there  are  several  issues 
in  the  same  action,  the  prevailing  party  is  entitled  to  his  costs  on  all  of  them,  under 
tin'  statute  of  1821,  although  some  are  found  against  him.  O'Brien  v.  Dunlap,  5 
Greenl.  281.     See  also  7  Pick.  40  ;  2  Mass.  246  ;  7  Mass.  24.0 

By  st.  3  Ja.  1,  c.  15,  §  4,  "If  in  any  action  of  debt,  or  action  upon  the 
case  on  an  assumpsit  for  the  recovery  of  any  debt,  to  be  sued  or  prose- 
cuted against  any  the  person  or  persons"  (therein  described)  "in  any  of 
the  king's  courts  at  Westminster,  or  elsewhere  out  of  the  Court  of  Re- 
quests in  the  city  of  London,  commonly  called  the  Court  of  Conscience, 
it  shall  appear  to  the  judge  or  judges  of  the  court  where  such  action  shall 
be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  such  plaintiff 
•loth  not  amount  to  the  sum  of  forty  shillings,  and  the  defendant  in  such 
action  shall  duly  prove,  either  by  sufficient  testimony,  or  by  his  own 
oath,  to  be  allowed  by  any  the  judge  or  judges  of  the  said  court,  where 
such  action  shall  depend,  that  at  the  time  of  the  commencing  such  action, 
such  defendant  was  inhabiting  and  resiant  within  the  city  of  London,  or 
the  liberties  thereof,  that  in  such  case  the  said  judge  or  judges  shall  not 
allow  to  the  said  plaintiff  any  costs  of  suit,  but  shall  award  that  the 
plaintiff  shall  pay  so  much  ordinary  costs  to  the  defendant,  as  the  defend- 
ant shall  prove  before  the  said  judge  or  judges  it  hath  truly  cost  him  in 
the  defence  of  the  said  suit." 

The  right  of  suing  in  this  court  is,  by  the  statute  of  14  G.  2,  c.  10,  (by 
which  the  above  statute  is  explained  and  confirmed,)  extended  to  every 
citizen  and  freeman  of  London,  and  every  other  person  inhabiting  within 
city  or  its  liberties,  and  every  person  renting  or  keeping  any  shop, 
shed,  stall,  or  stand,  or  seeking  a  livelihood  in  the  city  or  its  liberties, 
against  any  person  whatsoever  inhabiting  or  seeking  a  livelihood  within 
the  same  limit-;,  whilst  so  inhabiting  or  seeking  a  livelihood. 
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By  §  12,  of  statute  39  &  40  G.  3,  c.  104,  which  recites  the  above  acts, 
and  extends  the  jurisdiction  of  this  court  to  the  recovery  of  debts  not 
exceeding  five  pounds,  it  is  enacted,  that  "  if  any  action  or  suit  shall  be 
commenced  .in  any  other  court  than  the  said  Court  of  Requests,  for  any 
debt  not  exceeding  the  sum  of  five  pounds,  and  recoverable  by  virtue  of 
the  said  recited  acts,  or  of  this  act,  or  any  of  them,  in  the  said  Court  of 
Requests,  then,  and  in  every  such  case,  the  plaintiff"  or  plaintiff's  in  such 
action  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  her,  or  them,  or 
otherwise,  have  or  be  entitled  to  any  costs  whatsoever ;  and  if  the  ver- 
dict shall  be  given  for  the  defendant  or  defendants  in  such  action  or  suit, 
and  the  judge  or  judges  before  whom  the  same  shall  be  tried  or  heard, 
shall  think  fit  to  certify  that  such  debt  ought  to  have  been  recovered  in 
the  said  Court  of  Requests,  then  and  so  often  such  defendant  or  defend- 
ants shall  have  double  costs,  and  shall  have  such  remedy  for  recovering 
the  same  as  any  defendant  or  defendants  may  have  for  his,  her,  or  their 
costs  in  any  cases  by  law." 

By  statute  23  G.  2,  c.  33,  it  is  enacted,  that  a  special  county  court 
shall  be  holden  at  least  once  a  month  in  every  hundred  of  the  county 
of  Middlesex  by  the  county  clerk :  that  in  all  causes  not  exceeding  the 
value  of  forty  shillings,  the  county  clerk  and  twelve  suitors  of  the  said 
county  court  shall  proceed  in  a  summary  way,  and  from  time  to  time 
make  such  order  or  decree  therein,  as  they  shall  adjudge  agreeable  to 
equity  and  good  conscience.  §  19.  "  That  in  case  any  action  of  debt, 
or  action  upon  assumpsit  shall  be  commenced  and  prosecuted  in  any 
of  his  majesty's  courts  of  record  at  Westminster,  and  the  defendant,  at 
the  time  of  such  action  brought,  shall  live  or  reside  in  the  said  county 
of  Middlesex,  and  be  liable  to  be  summoned  to  the  said  county  court, 
and  the  jury,  upon  the  trial  of  such  cause,  shall  find  the  damages  for 
the  plaintiff  under  forty  shillings,  unless  the  judge  shall  in  open  court 
certify  upon  the  back  of  the  record,  that  the  freehold,  or  title  to  the 
plaintiff's  land  principally  came  in  question  at  such  trial,  no  costs  shall 
be  awarded  to  the  plaintiff  in  such  action,  but  the  defendant  shall  be 
entitled  to  and  recover  double  costs  of  suit." 

If  a  man  be  sued  in  one  of  the  superior  courts  for  a  matter  arising 
within  the  jurisdiction  of  the  Court  of  Conscience  of  London,  he  may 
plead  the  statute  of  3  Jac.  1,  in  bar  of  the  action  ;  or  should  he  omit  to 
plead  it,  and  suffer  a  verdict  to  go  against  him,  if  the  damages  thereby 
given  are  under  forty  shillings,  he  may  afterwards  take  the  benefit  of  the 
statute  by  entering  a  suggestion  on  the  roll. 

Pennel  v.  Wallis,  cited  in  1  Str.  47. 

After  a  judgment  (a)  by  default,  and  a  writ  of  inquiry  executed,  and 
damages  assessed  at  4Z.  7s.  6d.,  the  court  upon  application  of  the  defend- 
ant, before  final  (b)  judgment,  granted  a  rule  for  staying  the  proceedings 
upon  payment  of  the  damages  assessed  without  costs,  upon  an  affidavit 
of  the  defendant's  residence  at  the  time  of  the  commencement  of  the 
suit  within  the  jurisdiction  of  the  London  Court  of  Requests. 

Dunster  v.  Day,  8  East,  239 ;  Foote  v.  Coare,  2  Bos.  &  Pull.  588.  (a)  Brampton  v. 
Crabb,  1  Str.  46,  contr.  overruled,     {b)  Barney  v.  Tubb,  2  H.  Bl.  351. 

Where  the  plaintiff  declared  for  more  than  forty  shillings,  and  obtained 
a  verdict  for  only  thirty  shillings,  the  court  granted  a  rule  for  entering  a 
suggestion  on  the  record,  in  order  to  entitle  the  defendant  to  his  costs, 

Vol.  II.— 65 


614  COSTS. 

(D)  Of  awarding  the  Defendant  his  Costs. 

under  the  statute  of  22  G.  2,  c.  47,  for  erecting  a  Court  of  Requests,  in 
the  borough  of  Southwark,  the  provisions  in  which  act  as  to  costs  are 
similar  to  those  in  •''>  Jac.  1,  c.  15. 
Weston  v.  Donelly,  Say.  Costs,  64. 

But,  where  the  halance  is  reduced  by  a  set-off,  or  upon  an  issue  on  a 
plea  <>t"  tender,  to  a  sum  under  forty  shillings,  the  defendant,  though 
within  the  jurisdiction  of  a  Court  of  Conscience,  will  not  be  entitled  to 
costs  :  for  the  debt  at  the  commencement  of  the  suit  exceeded  forty  shil- 
lings, and  the  plaintiff  could  not  know  that  the  defendant  would  avail 
himself  of  the  set-off,  or  plead  a  tender. 

Pitta  v.  Carpenter,  2  Str.  1191  ;  1  Wils.  19,  S.  C. ;  Gross  v.  Fisher,  3  Wils.  48; 
Say.  Costs.  65,  S.  C. ;  Heaward  v.  Hopkins,  Dougl.  448.  j3Bernard  v.  Curtis,  8 
Mass.  535  ;  Gilman  v.  Burgess,  12  Mass.  206  ;  Brailey  v.  Miller,  2  DalL  74  ;  Spear  v. 
Jameison,  2  S.  ,v  It.  530;  Grant  v.  Wallace,  1(1  S.  &  R.  253.  Aliter,  where  the  de- 
ten,  lant  reduces  the  claim  by  proof  of  partial  payment.  12  Mass.  206  ;  Hall  v.  Wil- 
liams, 2  Bay,  433  ;  Cambridge  Association  v.  Nichols,  1  Rep.  Const.  Ct.  121 ;  Levy  v. 
Roberts,  1  M'Cord,  395  ;  llathorne  v.  Cote,  5  Greenl.  74  ;  Burbank  v.  Willoughby,  5 
N.  H.  Rep.  111.0 

But.  where  the  original  debt  had  been  reduced  below  the  sum  of  five 

pounds  by  part  payments  on  account,  before  the  commencement  of  the 

action  ;  the  defendant  was  allowed  his  costs. 

Horn  v.  Hughes,  8  East,  347  ;  Clark  v.  Askew,  lb.  28.  The  decision  in  M'Collam 
v.  Carr,  1  Bos.  &  Pull.  28,  contr.  overruled. 

So,  where  it  was  cut  down  at  the  trial  to  a  sum  under  forty  shillings 
by  the  plea  of  infancy. 

Bateman  v.  Smith,  14  East,  301. 

But  the  twelfth  section  of  the  act  for  the  Court  of  Requests  held  for 
the  borough  of  Southwark  of  46  G.  3,  c.  87,  containing  an  exception 
"of  any  debt  for  any  sum,  being  the  balance  of  an  account  on  demand, 
originally  exceeding  five  pounds;"  a  debt  originally  above  five  pounds, 
but  reduced  by  partial  payments  below  that  sum,  is  within  the  terms  of 
that  exception. 

Fountain  v.  Young,  1  Taunt.  60. 

But,  where  a  demand  for  plumber's  work  and  new  materials  found, 
amounting  in  value  to  eight  pounds,  was  reduced  below  five  pounds  by 
the  plaintiff's  taking  the  old  lead,  and  allowing  for  it,  instead  of  using  it 
as  far  as  it  would  go,  in  which  case  the  original  demand  would  have 
been  under  five  pounds  ;  this  was  holden  not  to  be  a  demand  reduced 
below  that  sum  by  balancing  an  account  within  the  exception  of  this 
act,  and  that  therefore  the  plaintiff  was  deprived  of  his  costs. 

Porter  v.  Philpot,  14  East,  344. 

Where  the  plaintiff  in  assumpsit  failed  to  prove  his  special  counts, 
but  upon  the  common  counts  recovered  less  than  five  pounds  upon  the 
balance  of  an  account  rendered  to  him  by  the  defendant,  which  con- 
tained items  both  on  the  debet  and  credit  side,  it  was  holden  that  he  was 
deprived  of  costs  by  ;>>'. >  &   40  Geo.  3. 

Fomin  v.  Oswell,  Maule  &  Selw.  393. 

If  the  verdict  gives  less  than  forty  shillings  damages  in  an  action 

which  ought  to  have  been  prosecuted  in  a  Court  of  Conscience,  the  court 

are  bound  to  allow  the  defendant  to  enter  a  suggestion  upon  the  record, 

unless  (a)  he  has  done  any  thing  that  may  amount  to  a  waiver  of  his  right. 

Fitzpatrick  v.  Pickering,  2  Wils.  68 ;  Barnes,  470,  S.  C,  differently  reported, 
(a)  Jefferies  v.  Watts,  1  N.  R.  153. 
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"Where  a  general  jurisdiction  is  given,  the  Court  of  Conscience  has  a 
trial  of  bankruptcy  as  incidental  to  it ;  and  therefore  if  assignees  of  a 
bankrupt  recover  a  sum  under  forty  shillings,  the  defendant  shall  have 
leave  to  enter  a  suggestion. 

Keay  and  another  v.  Rigg,  1  Bos.  &  Pull.  11. 

If  a  personal  representative  bring  assumpsit  in  the  Court  of  King's 
Bench,  and  recover  less  than  forty  shillings,  the  defendant,  if  resident 
within  the  county  of  Middlesex,  and  liable  to  be  summoned  to  the  county 
court,  is  entitled  to  enter  a  suggestion  of  these  facts  on  the  roll  under 
23  G.  2,  c.  33,  in  the  same  manner  as  if  the  plaintiff  had  sued  in  his 
own  right. 

Wase  v.  Wyburd,  Dougl.  246. 

If  a  cause  is  referred  to  arbitration,  and  the  costs  are  directed  to  abide 
the  event  of  the  suit,  the  defendant  will  be  entitled  to  them,  if  it  appear 
by  the  award  that  the  original  debt  was  recoverable  in  a  Court  of  Con- 
science. 

Butler  v.  Grubb,  cited  in  3  T.  Rep.  139. 

No  person  to  whom  any  debt  of  certain  descriptions,  not  exceeding 
five  pounds,  is  owing  from  any  person  resident  within  the  jurisdiction 
of  the  Birmingham  Court  of  Requests,  can  recover  any  costs,  if  he  sue 
elsewhere  than  in  that  court;  wheresoever  the  plaintiff  may  reside,  or 
the  cause  may  accrue. 

Lees  v.  Rogers,  4  Taunt.  150. 

But  a  citizen  of  London,  not  resident  in  London,  having  a  demand 
under  forty  shillings  against  another  citizen  who  is  resident,  is  not  bound 
to  sue  in  the  Court  of  Requests  pursuant  to  the  14  G.  2,  c.  10,  that  act 
applying  only  to  cases  where  both  plaintiff  and  defendant  reside  within 
the  jurisdiction. 

Webb  v.  Brown,  5  T.  Rep.  535. 

The  mode  of  proceeding  to  take  advantage  of  these  statutes  is  either 
by  plea  or  suggestion.  If  the  statute  erecting  the  court  contain  a  pro- 
hibitory clause  that  no  action  for  any  debt  not  amounting  to  so  much, 
and  recoverable  in  that  court,  shall  be  brought  by  any  person  residing 
within  the  jurisdiction  in  any  other  court,  the  defendant  can  only  take 
advantage  of  it  by  plea  in  bar  to  the  action ;  or,  at  the  latest,  by  mak- 
ing the  objection  at  the  trial.  But,  if  there  be  no  such  clause,  he  may 
apply  before,  or  in  the  same  term  in  which  final  judgment  is  signed, 
upon  an  affidavit  stating  the  proper  facts,  for  leave  to  enter  a  suggestion 
of  such  facts  on  the  roll.  This  suggestion  is  traversable,  if  any  of  the 
facts  in  it  be  untruly  alleged:  or,  it  may  be  demurred  to,  if  the  facts  set 
forth  are  not  sufficient  to  bring  the  case  within  the  act.  And,  where  the 
plaintiff  demurred  to  the  suggestion,  which  was  adjudged  against  him, 
the  costs  of  the  application  were  allowed,  as  well  as  the  costs  of  the 
trial  and  former  proceedings,  although  not,  strictly  speaking,  costs  of  the 

defence. 

I  (lull.  177  :  Taylor  v.  Blair,  3  T.  Rep.  452;  Parker  v.  Elding,  1  East,  352;  Bar- 
nov  v.  Tubb,  2  H.'Bl.  351  ;  Audr.  380;  Watchorn  v.  Cook,  2  Maule  &  Selw.  348; 
Hickman  v.  Colley,  2  Str.  1120;  Andr.  377,  S.  C.  but  not  S.  P. 

If  the  defendant  pay  into  court  a  sum  under  forty  shillings,  which  the 
plaintiff  accepts ;  the  plaintiff  is  not  therefore  liable  to  costs,  as  suing  for 
it  sum  under  forty  shillings. 

Cadwallader  v.  Batley,  Anstr.  627. 
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If  an  action  on  the  case  for  an  injury  to  a  house  for  which  the  plain- 
tiff has  delivered  a  bill  of  1/.  10.s.  be  commenced  in  one  of  the  superior 
courts,  the  proceedings  therein  may  be  stayed,  the  county  court  being 
the  proper  tribunal  for  such  a  case. 

Melton  v.  Garment,  2  X.  B.  84. 

By  the  Welch  judicature  act  of  13  Gr.  3,  c.  51,  it  is  enacted,  that  mper- 
tl(a)  actions  tried  in  any  English  county,  where  the  cause  of  action 
arose,  and  the  defendant  resides  in  Wales,  if  the  plaintiff  shall  not  re- 
cover  a  verdict  for  ten  pounds,  he  shall  be  nonsuited  and  pay  the  defend- 
ant's costs,  unless  it  be  certified  by  the  judge  that  the  freehold  or  title 
was  chiefly  in  question,  or  that  the  cause  was  proper  to  be  tried  in  an 
English  county.  And  by  §  2,  in  all  transitory  actions  wherein  it  shall 
appear  at  the  trial,  that  the  cause  of  action  arose,  and  the  defendant 
was  resident  in  Wales,  and  the  plaintiff  shall  not  recover  a  verdict  for 
ten  pounds,  and  it  shall  be  so  certified  by  the  judge;  on  such  facts  being 
suggested  on  the  record,  a  judgment  of  nonsuit  shall  be  entered,  and  the 
plaintiff  shall  pay  to  the  defendant  his  costs,  deducting  thereout  the  sum 
recovered  by  the  verdict. 

(a)  An  action  of  covenant  to  levy  a  fine  is  a  personal  action  -within  the  meaning  of 
this  act.     Davis  v.  Jones,  1  N.  R.  267.|| 

And  by  the  same  act,  '•'  In  all  actions  of  waste,  debt  upon  the  statute 
for  not  setting  forth  of  tithes,  where  the  single  value  or  damages  found 
by  the  jury  exceeds  not  twenty  nobles ;  and  in  a  (b)  scire  facias,  and 
suits  upon  prohibitions,  the  plaintiff  shall  recover  his  costs ;  and  if  the 
plaintiff  be  nonsuit  or  discontinue,  or  a  verdict  pass  against  him,  the 
ndant  shall  recover  his  costs." 

\(b)  This  does  not  extend  to  a  scire  facias  to  repeal  a  patent,  prosecuted  in  the 
name  of  the  king.     7  Term,  367,  The  King  v.  Miles. 

Costs  cannot  be  awarded  where  the  court  has  no  jurisdiction  of  the 

cause. 

2  Mass.  T.  Rep.  214,  Williams  v.  Blount.} 

By  8  &  9  W.  3,  §  3,  in  all  actions  of  waste,  debt  upon  the  statute  for 
not  setting  forth  tithes,  wherein  the  single  value  or  damage  found  by  the 
jury  shall  not  exceed  the  sum  of  twenty  nobles ;  and  in  suits  upon  a 
scire  facias,  and  suits  upon  prohibitions,  the  plaintiff  obtaining  judg- 
ment or  any  award  of  execution  after  plea  pleaded,  or  demurrer  joined 
therein,  shall  recover  his  costs ;  and  if  the  plaintiff  shall  become  nonsuit 
or  discontinue,  or  a  verdict  pass  against  him,  the  defendant  shall  recover 
his  costs. 

What  Persons  are  entitled  to,  or  exempted  from  paying  Costs :  And  herein, 
1.  Of  Executors  and  Administrators. 

(c)  An  executor  defendant  pays  costs  in  all  cases,  and  the  judgment 
is  de  bonis  testatoris  si,  &c.  et  si  non  tunc  cle  bonis  propriis :  also,(c?) 
when  he  is  defendant,  and  there  is  judgment  for  him,  he  shall  have  his 

-ts. 

Vide  tit.  Executors,  (c)  31  II.  6,  13 ;  Bro.  Exec,  164;  Plowd.  183.  [Yet  it  is  said 
b  >  have  been  determined  in  a  late  case,  by  the  Court  of  Common  Pleas,  that  no  costs  shall 
be  allowed  on  ajudgment  of  assets  infuturo,  on  a  plea  ofplene  administravit.  Imp.  Pr. 
C.  P.  2  Ed.  374:  Ini]).  Pr.  K.  B.  3  Ed.  275,  Marg.  If  a  bankrupt  executor  plead  a 
false  plea  in  an  action  commenced  against  him,  between  the  issuing  of  the  commission, 
and  the  obtaining  of  his  certificate,  bya  creditor  of  his  testator,  he  is  liable  to  be  taken 
in  execution  for  the  costs.     Howard  v.  Jemmet,  3  Burr.  1368  ;  1  Bl.  Hep.  400.   Where 
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an  executor  pleads  non  assumpsit,  and  a  specialty  debt  sufficient  to  cover  the  assets, 
the  court  will  permit  him  to  withdraw  the  former  plea,  upon  payment  of  the  costs 
occasioned  by  that  plea  only.  Dearne  v.  Grimp,  2  Bl.  Rep.  1275.]  (d)  Cro.  Eliz. 
503 ;  Hut.  69,  79.  ,3  The  costs  incurred  by  executors  in  defending  a  will,  which  is 
sustained,  must  be  paid  by  the  estate.  Sterling's  Executors  v.  Gross,  5  L.  R.  107  ; 
Denton  v.  English,  2  X.  &  M.  376.  When  an  executor  is  called  upon  to  defend  a 
suit  instituted  against  the  testator  in  his  lifetime,  and  the  plaintiff  prevails,  he  is 
entitled  to  costs  de  bonis  testator  is  ;  Healy  v.  Root,  11  Pick.  389  ;  and  in  case  where 
an  administrator  prosecutes  a  suit  commenced  by  his  intestate,  and  fails,  the  defend- 
ant will  recover  costs  against  the  plaintiff's  estate.  Brooks  v.  Stevens,  2  Pick.  68. 
An  administrator  who  establishes  the  plea  of  fully  administered,  is  entitled  to  costs. 
Wellborn  v.  Gordon,  1  Murph.  503  ;  Dodge  v.  Breed,  13  Mass.  587.  When  an  ex- 
ecutor omits  to  plead  the  want  of  assets,  and  costs  are  recovered  against  him,  they 
are  de  bonis propriis.     Parker  v.  Stevens,  1  Hayw.  218.£/ 

But  an  executor  or  administrator  is  not  within  the  23  H.  8,  c.  15,  or 
4  Jac.  1,  c.  3,  which  give  costs  to  the  defendant  after  a  verdict  or  non- 
suit ;  nor  within  the  8  &  9  W.  &  M.  c.  11,  which  give  costs  upon  a  de- 
murrer, (a)  being  made  upon  the  same  platform ;  so  that  when  they  are 
plaintiffs  they  pay  no  costs,  for  they  sue  in  airier  droit,  and  are  but 
trustees  for  the  creditors,  and  are  not  presumed  to  be  sufficiently  conusant 
in  the  personal  contracts  of  those  they  represent :  (b)  and  this  by  an 
equitable  construction  of  the  statutes,  for  there  are  no  express  words  to 
exempt  them. 

X.  Bendl.  19  ;  Cro.  Eliz.  69,  503  ;  Winch.  10,  70 ;  Savil.  133  ;  Cro.  Jac.  361 ;  Roll. 
Rep.  63  ;  Cro.  Car.  289  ;  Kelw.  207  ;  Hut.  69,  79 ;  Cro.  Jac.  229  ;  Yelv.  168  j  Brownl. 
107  ;  6  Mod.  93.  {See  2  Johns.  Rep.  377,  Administrators  of  Kellogg  v.  Wilcocks. 
(a)  Xor  within  that  part  of  it  which  gives  costs  on  scire  facias ;  1  Str.  188,  Bellew  v. 
Aylmer;  or  prohibition;  3  East,  202,  Scrammell  v.  Wilkinson.}  (b)  ||  Attending  to 
the  language  of  the  act  of  23  H.  8,  c.  15,  perhaps,  we  may  be  authorized  to  say,  that 
the  sound  principle  on  which  the  exemption  of  executors  and  administrators  rests,  is 
not  the  degree  of  ignorance  under  which  they  may  be  supposed  to  lie,  but  that  the 
exemption  founds  itself  on  the  description  of  the  actions  contained  in  the  statute  in 
which  costs  are  to  be  paid.  The  words  are,  "  any  action,  bill,  or  plaint  of  debt  or 
covenant  upon  any  especialty  made  to  the  plaintiff  or  plaintiffs,  or  upon  any  contract 
supposed  to  be  made  between  the  plaintiff  or  plaintiffs,  and  any  other  person  or  persons." 
The  statute  of  4  Jac.  1,  c.  3,  does  not  carry  the  matter  further.  The  exposition  of 
the  early  cases  seems  to  be,  that  if  the  contract  be  not  made  with  the  executor  or 
administrator,  but  with  the  testator  or  intestate  whom  they  represent,  then  it  is  not 
an  action  "  on  a  contract  supposed  to  be  made  with  the  plaintiff  and  any  other  per- 
son or  persons,"  in  the  language  of  the  act.  By  Lord  Eldon  in  Tattersall  v.  Groote, 
2  Bos.  &Pul.  255.|| 

But,  if  executors  or  administrators  bring  an  action  in  their  own  right, 
as  for  a  conversion  or  trespass  in  their  own  time,  they  shall  pay  costs. 

11  Mod.  135,  pi.  17,  174,  pi.  18.  ||  Bollard  and  Wife  v.  Spencer,  7  T.  Rep.  358  ;|1 
2  H.  7,  15  :  Sav.  134;  Hut.  79.  Although  they  name  themselves  executors,  for  it  is 
but  surplusage.  Dais.  96  ;  Latch.  220 ;  1  Vent  92.  Vide  Mason  and  Jackson,  3  Lev. 
60,  adjudged  contr.  per  totam  curiam  ;  because  in  the  right  of  the  testator,  though  a 
thing  done  in  their  own  time.  So,  in  a  ravishment  of  ward  brought  by  executors, 
for  a  ravishment  in  their  time.  Peacock  and  Steer,  Cro.  Car.  29.  By  three  judges 
contr.  Yelv.  But  Hut.  78,  S.  C.  by  two  judges  against  two  ;  and  in  6  Mod.  94,  S.  C- 
cited,  per  Holt,  and  the  reason  of  the  resolution  was,  because  the  ward  never  came  to 
the  defendant's  possession. 

So,  in  an  indebitatus  assumpsit  by  husband  and  wife,  who  declared, 
that  the  defendant  was  indebted  to  them  in  20/.  as  executors  of  the  last 
will  and  testament  of  J  S  for  money  had  and  received  to  their  use  as 
executors,  which  he  promised  to  pay,  &c,  on  the  trial  the  plaintiffs  were 
nonsuited ;  and  it  was  held,  that  the  plaintiffs  should  pay  costs,  for  the 
cause  of  action  arose  in  their  time ;  for  the  receipt  being  since  the  death  of 
the  testator,  if  it  was  by  the  consent  of  the  executor  it  is  the  receipt  of  the 
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executor;  or  if  without  his  consent,  yet  the  bringing  of  the  action  is  a> 

consent,  and  the   naming  themselves  executors  is  only  to  deduce  their 

right  and  set  it  forth  ah  originc. 

Salk.  207  :  Jenkins  and  Ux  v.  Plume,  6  Mod.  92,  181,  S.  C.  adjudged.  j3l  Wash. 
13U.0 

But,  if  an  executor  brings  an  indebitatus  upon  an  account  made  in 

his  time,  it  is  in  the  right  of  his  executorship,  and  he  (a)  shall  pay  no 

costs. 

-  Lev.  165;  2  Jones,  47  adjudged.  4  T.  Rep.  280.  (a)  If  he  brings  an  insimul 
contputasset,  and  is  nonsuited,  lie  shall  pay  no  costs ;  because  there  was  no  new  cause 
of  action,  but  a  new  action  upon  ascertaining  an  ancient  right,  notwithstanding 
which,  it  still  remains  the  testator's  debt.  Haves  v.  Mocato,  0  Mod.  93.  Said  to 
have  Keen  adjudged,  2  Ann.  Salk.  207,  .'114.  [This  case  of  Haves  v.  Mocato  is  denied 
to  be  law  in  Amir.  359,  ami  5  T.  Rep.  234.  In  the  case  of  Goldthwayte  v.  Petrie, 
reported  in  this  last  hook,  the  action  was  by  husband  and  wife,  as  executrix,  for 
money  had  ami  received  alter  the  testator's  death  to  the  use  of  the  wife,  as  executrix, 
and  there  being  a  verdict  for  the  defendant,  the  court  held  him  entitled  to  costs.] 

So,  if  the  goods  of  the  testator  be  taken  and  converted  before  they 
come  to  the  hands  of  the  executor,  he  shall  not  pay  costs  upon  a  nonsuit 
in  an  action  brought  for  these,  for  they  were  never  assets. 

Salk.  208,  per  Holt,  C.J. 

So,  where  an  action  was  brought  by  an  administratrix  for  money  lent 
by  the  intestate,  the  defendant  pleaded  payment  to  the  plaintiff  after  the 
death  of  the  intestate,  and  issue  joined  upon  it,  and  verdict  for  the  de- 
fendant; it  was  insisted  upon,  that  the  defendant  should  have  costs  upon 
4  Jac.  1,  c.  3,  this  being  a  falsity  in  her  own  conusance ;  but  it  was  de- 
nied, the  action  being  as  administratrix  ;  so  that  upon  bringing  the  action, 
that  which  is  pleaded  to  be  in  her  own  conusance  does  not  appear. 

Pasch.  27  Car.  2,  in  B.  R.  Anne  Taylor  v.  Barebone. 

If  an  administrator  brings  an  action  on  the  case  in  C.  B.,  and  there  is 
a  verdict  and  judgment  against  him,  and  thereupon  he  brings  a  writ  of 
error  in  B.  R,.,  where  the  judgment  is  affirmed  ;  yet  he  shall  not  pay  costs; 
for  he  is  not  a  person  within  the  intent  of  the  statute  which  gives  costs 
in  this  case,  although  it  was  objected,  that  it  was  his  own  act,  and  lay  in 
his  own  knowledge,  and  was  brought  in  dilatione  executionis. 

Carth.  281,  Gale  and  Till.    4  Mod.  244,  and  3  Lev.  375,  S.  C. 

[The  question,  in  what  cases  a  person  suing  as  executor  or  adminis- 
trator shall  be  exempt  from  costs,  is  embarrassed  with  a  variety  of  deci- 
sions so  contradictory  that  it  is  impossible  to  reconcile  them :  its  solution, 
however,  seems  now  to  turn  upon  this  distinction,  namely,  whether  it 
be  necessary,  or  not,  for  him  to  sue  in  his  representative  character :  if  it 
be  necessary,  he  shall  not  be  liable  to  the  payment  of  costs :  if  it  be  not 
necessary,  he  stands  precisely  in  the  situation  of  any  other  plaintiff, 
without  any  claim  to  exemption  from  the  character  he  has  assumed. 

Cockerill  and  Wife  Executrix  v.  Kynaston,  4  T.  Rep.  277  ;  Goldthwayte  and  Wife 
Executrix  v.  Petrie,  5  T.  Rep.  234;  [|  Bollard  v.  Spencer,  7  T.  Rep.  359;  Tattersall  v. 
Groote,  2  Bos.  &  Pull.  253  ;  Cooke  v.  Lucas,  2  East,  395 ;  Wilson  v.  Hamilton,  1  Bos. 
&  Pull.  445  ;  Ilollis  v.  Smith,  10  East,  293  ;  Grimstead  v.  Shirley,  2  Taunt.  116.|| 

Although  an  executor  proceed  to  trial,  after  the  payment  of  money 
into  court,  and  recover  a  verdict  for  a  less  sum,  yet  he  is  not  liable  to 
pay  any  costs. 

Knight  v.  Duchess  Hamilton,  Bunb.  44. 

It  was  formerly  holden,  that  money  could  not  be  paid  into  court  in  an 
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action  by  an  executor  or  administrator,  because  the  executor  or  adminis- 
trator is  not  liable  to  costs.  But  it  is  now  settled  (a)  that  money  may 
be  paid  into  court  in  such  case,  for  the  effect  of  it  is  not  to  make  the 
executor  pat/,  but  only  lose  his  subsequent  costs. 

Gregg's  case,  2  Salk.  596  ;  Bryan  v.  Holloway,  Barnes,  279.  (a)  Crutchfield  v. 
Scott,  2  Str.  796. 

Where  the  plaintiff  is  executor  or  administrator,  he  is  not  liable  to 
costs  under  5  Geo.  2,  c.  30,  §  7,  though  the  defendant  plead  the  general 
plea  of  bankruptcy,  and  obtain  a  verdict. 

Martin  v.  Norfolk,  1  H.  Bl.  528. 

Neither  does  he  pay  costs  under  the  14  Geo.  2,  c.  17,  upon  a  judg- 
ment against  him,  as  in  the  case  of  a  nonsuit,  for  not  proceeding  to  trial 
according  to  the  course  of  the  court  in  which  the  cause  is  instituted. 

Howard  v.  Radburn,  Barnes,  130;  per  cur.  ace;  4  Burr.  1928;]  || Booth  v.  Holt, 
2  H.  Bl.  277.||  {Nor  when  nonsuited  for  a  variance  between  the  declaration  and  the 
writing  on  which  the  suit  is  brought.     1  Johns.  Ca.  120,  Fleming  v.  Tyler.} 

||  Nor  can  costs  be  awarded  against  him  on  a  scire  facias  or  prohibi- 
tion ;  for  the  act  of  8  &  9  W.  3,  c.  11,  which  gives  costs  in  those  proceed- 
ings, provides  in  §  5,  that  it  shall  not  vary  the  law  as  to  executors  and 
administrators. 

Bellew  v.  Ay  liner,  1  Str.  188  ;  Scammell  v.  Wilkinson,  3  East,  202. || 

[But  an  executor  or  administrator  shall  pay  costs  for  not  proceeding 

to  trial  pursuant  to  his  notice,  if  it  be  through  his  own  default. 

7  Mod.  98,  118  ;  1  Salk.  314  ;  2  Ld.  llaym.  806  ;  1  Str.  33  ;  3  Burr.  1305,  1585  ; 
Ogle  v.  Moffat,  Barnes,  133. 

So,  he  hath  been  made  to  pay  costs  for  withdrawing  his  record  before 
trial. 

Munez  v.  Modigliani,  1  II.  Bl.  217. 

It  does  not  appear  to  be  established,  whether  or  not  an  executor  or 
administrator  is  liable  to  pay  costs  upon  discontinuing  his  suit ;  but 
though  no  general  rule  can  be  extracted  from  the  cases  upon  this  sub- 
ject, which  are  contradictory,  yet  upon  principle  and  the  reasoning  of 
the  court  in  the  cases  referred  to  below,  it  seems,  that  where  the  neces- 
sity of  discontinuing  is  occasioned  by  the  laches  or  default  of  the  execu- 
tor himself,  the  condition  of  paying  costs  will,  generally,  be  annexed  to 
the  rule  to  discontinue. 

Hullock  on  Costs,  193  ;  Eecleston  v.  Clipsam,  2  Keb.  385  ;  Baynham  v.  Matthews, 
2  Str.  87 1  ;  Fitzg.  L30 ;  Bird  v.  Smith,  2  Kel.  70  ;  2  Barnard.  154  ;  Haydon  v.  Norton, 
Cas.  Pr.  C.  P.  79  ;  Harris  v.  Jones,  3  Burr.  1451;  1  Bl.  Rep.  451  ;  Bull.  Ni.  Pri.  332; 
Bennet  v.  Coker,  4  Burr.  1927  ;  Say.  Costs,  96  ;  Hugh  v.  Lloyd,  Burt.  Pr.  Excheq.  156. 

An  executor  shall  pay  costs  upon  being  nonprossed  for  want  of  a  re- 
plication, or  for  not  declaring  in  due  time,  because  guilty  of  a  default. 

Lumley  v.  Nicholls,  Cas.  Pr.  C.  P.  14;  Hawes  v.  Saunders,  3  Burr.  1584.]  ||Higgs 
v.  Warry,  6  T.  Rep.  654.|) 

||  Where  executors  or  administrators  lend  their  names  improperly  to 
other  persons,  and  bring  actions  mala  fide,  the  court  will  visit  them  with 
costs. 

Comber  v.  Hardcastle,  3  Bos.  &  Pull.  115. 

The  executor  having  pleaded  non  assumpsit,  as  well  as  plene  admi- 
nistravit  and  plene  administravit  propter,  &c. ;  and  thereby  forced  the 
plaintiff  to  go  to  trial;   the  plaintiff,  obtaining  a  verdict  on  the  non  as- 
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sumpsit,  and  being  entitled  to  judgment  of  assets  quando  acciderint, 
was  allowed  the  general  costs  of  the  trial,  although  the  issue  of  plend 
administravit  was  found  for  the  defendant. 
Hindsley  v.  Russell,  L2  East,  232. 

But,  where  upon  the  pleas  of  non  assumpsit  and  plenS  administravit, 
the  plaintiff  joined  issue,  and  omitted  to  pray  judgment  of  assets  quando 
accid  rint,  and  the  first  issue  was  found  for  the  plaintiff,  and  the  last  for 
the  defendant;  the  defendant  was  holden  entitled  to  the  postea  and 
general  cost<. 

Hogg  \.  Graham,  4  Taunt.  13."). 

If  money,  when  recovered,  would  be  assets,  the  executor  suing  for  it 
shall  not  pay  costs. 

Thompson  v.  Stent.  1  Taunt.  322. 

Where  plaintiffs  sued  upon  an  account  stated,  after  the  testator's 
death,  with  them  as  executors  of  moneys  due  to  them  as  executors,  and 
a  promise  to  pay  them  as  executors ;  it  was  held,  that  they  might  have 
sued  in  their  own  right,  and  therefore  were  liable  to  pay  costs. 

Jones  v.  Jones,  1  Bing.  R.  249  ;  and  see  9  Barn.  &  C.  666. 

Where  plaintiffs  sued  as  executors,  and  it  appeared  that  the  balance 
claimed  in  fact  arose  out  of  accounts  between  the  plaintiffs,  as  surviving 
partners  of  the  testator,  and  the  defendant,  they  were  nonsuited.  Held, 
that  the  court  had  no  power  to  order  the  defendant  to  have  his  costs  as 
costs  in  the  cause. 

Barnard  v.  Iligson,  3  Barn.  &  A.  213  ;  and  see  Zachariah  v.  Page,  1  Barn.  &  A.  386 

If  an  executor  pleads — 1st,  Non  assumpsit;  2d,  Ne  unques  executor; 
3d,  Plate  administravit,  and  the  issue  on  the  two  first  pleas  is  for  the 
plaintiff,  and  on  the  last  for  the  defendant,  the  executor  is  entitled  to  the 
general  costs  of  the  trial,  the  last  plea  being  a  complete  answer  to  the 
action. 

Edwards  v.  Bethel,  1  Barn.  &  A.  254;  and  see  8  Taunt.  129. 

Where  a  plaintiff  surreptitiously  obtained  probate  of  a  first  will, 
which  had  been  revoked,  and,  as  executor,  sued  the  executor  of  the  last 
will  before  the  surreptitious  probate  was  revoked,  he  was  held  liable  to 
the  costs  of  the  cause. 

Shaw  v.  Mansfield,  7  Price,  709. 

In  covenant  against  executors,  they  pleaded  plenS  administravit  and 
a  retainer,  at  the  trial  they  put  in  a  plea  puis  darrein  continuance,  to 
which  the  plaintiff  put  in  a  bad  replication,  and  the  defendants  had 
judgment  on  demurrer  :  it  was  held,  that  the  plaintiff  was  liable  to  the 
costs  subsequent  to  the  plea  puis  darrein  continuance,  but  not  before, 
(under  the  stat.  8  &  9  W.  3,  c.  11,  §  2,)  since  the  action  at  first  was  well 
founded. 

Lyttleton  v.  Cross,  4  Barn.  &  C.  117. 

Where  the  lessor  of  the  plaintiff,  having  entered  into  the  common  rule 
to  pay  costs,  dies  between  the  commission  day  and  the  trial,  his  executor 
is  not  liable  to  pay  them. 

Doe  dem.  Pain  v.  Grundy,  1  B.  &  C.  284.  || 

2.   Of  Officers  and  Ministers  of  Justice. 

[By  43  Eliz.  c.  2,  §  19,  (entitled  an  act  for  the  relief  of  the  poor,)  if 
n  any  action  of  trespass  or  other  suit  to  be  brought  against  any  person 
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for  making  any  distress  or  sale,  or  doing  any  other  thing  under  the  au- 
thority of  that  act,  there  shall  be  a  verdict  for  the  defendant,  or  a  nonsuit 
of  the  plaintiff  after  appearance,  the  defendant  shall  recover  treble  da- 
mages with  his  costs  also,  and  that  to  be  assessed  by  the  same  jury,  or 
Writ  to  inquire  of  the  damages,  as  the  same  shall  require. 

This  act  extends  to  other  actions  against  overseers  besides  trespass.  Okely  v.  Salter, 
Yelv.  170.  But  the  costs  shall  not  be  trebled,  only  the  damages.  Noy,  137,  S.  C.  If 
the  jury  who  try  the  issue  assess  only  single  damages,  or  if  they  omit  to  assess  any 
damages  at  all,  the  court  will,  on  a  verdict  for  the  defendant,  or  nonsuit  of  the  plain- 
tiff,  supply  the  omission  by  awarding  a  writ  of  inquiry  of  damages.  As  a  ground, 
however,  for  this,  a  suggestion  must  be  entered  on  the  postea  that  the  defendant  was 
an  overseer  of  the  poor,  &c,  and  that  the  injury  complained  of  was  an  act  done  in 
the  execution  of  his  office.  Such  a  suggestion  indeed  is  not  necessary,  where  the 
defendant's  title  to  treble  damages  appears  on  the  record;  as  where  in  replevin,  he 
avows  as  overseer  of  the  poor,  &c.  Carth.  302  ;  1  Salk.  205  ;  5  Mod.  76,  118;  Skin. 
595 ;  1  Ld.  Raym.  59 ;  2  Str.  1021 ;  Ca.  temp.  Hardw.  138 ;  Say.  Rep.  214 ;  2  Bl. 
Rep.  921 ;  3  Wils.  442.] 

By  the  statute  7  Jac.  1,  c.  5,  it  is  enacted,  "  That  if  any  action  upon 
the  case,  trespass,  battery,  or  false  imprisonment,  shall  be  brought  in  the 
courts  of  Westminster,  or  elsewhere,  against  any  justice  of  peace,  mayor, 
bailiff  of  city  or  town  corporate,  headborough,  portreeve,  mayor, 
bailiff,(a)  constable,  tithing-men,  collectors  of  fifteenths  and  subsidies, 
concerning  any  thing  by  them  done  by  virtue  of  their  office,  they,  and 
all  others,  doing  any  thing  in  their  assistance,  or  by  their  command  con- 
cerning their  office,  may  plead  the  general  issue,  &c,  and  (b)  if  the  ver- 
dict shall  pass  with  the  defendant  in  any  (c)  such  action,  or  the  plaintiff 
become  nonsuit,  or  suffer  a  discontinuance,  the  justices,  or  (d)  such 
judge  before  whom  the  matter  shall  be  tried,  shall  allow  the  (e)  defend- 
ant his  double  costs." 

[See  further  with  respect  to  justices  of  the  peace  and  constables,  24  G.  2,  c.  44,  and 
with  respect  to  officers  of  the  excise  or  customs,  20  G.  3,  c.  70,  \  34,  and  24  G.  3,  sess. 
2,  c.  47,  I  35.1  (a)  Extends  to  a  deputy  constable.  3  Bulst.  77  :  Roll.  Rep.  274 ; 
Moor,  345.  (b)  Though  judgment  is  after  given  upon  the  insufficiency  of  the  decla- 
ration. Eelyer's  case,  Cro.  Car.  175.  [Willet  v.  Tidey,  Carth.  188;  1  Show.  214; 
12  Mod.  6,  S.  C]  (c)  But  this  extends  not  to  an  a. -non  upon  the  case  against  a  con- 
stable, for  presenting  that  the  plaintiff  was  an  inhabitant  of  A.  by  reason  of  which  he 
was  compelled  to  pay,  &c,  unjustly,  because  no  trespass  or  false  imprisonment,  where- 
in liberty  is  given  to  plead  not  guilty.  Cro.  Car.  467.  Nor  to  an  action  by  a  freeman 
against  a  mayor,  for  refusing  his  vote  in  the  election  of  a  mayor,  because  a  nonfeasance. 
2  Lev.  2.51.  And  said  per  curiam,  that  the  intent  of  the  statute  was  to  give  double 
costs  in  false  imprisonment,  &c,  where  it  enabled  to  plead  the  general  issue.  { The 
statute  does  not  extend  to  actions  for  a  nonfeasance,  such  as  the  nonpayment  of  money 
laid  out  for  one  of  their  paupers  by  another  parish,  for  which  assumpsit  is  brought 
against  tin'  parish  officers.  3  East,  92,  Atkins  v.  Banwell.}  (d)  They  cannot  be 
allowed,  unless  the  judge  of  assize  marks  the  postea.  2  Vent.  45  ;  2  Lev.  251 ;  Winch. 
16.  [Grindley  v.  Holloway,  Dougl.  307.  They  may  upon  a  special  verdict,  where  it 
appears  by  the  facts  found  that  the  defendant  was  acting  by  virtue  of  his  office.  Rann 
v.  Pickens,  B.  R.  M.  23  Geo.  3 ;  Dougl.  308,  n.  If  the  plaintiff  discontinue,  the  court 
will,  upon  an  affidavit,  that  the  act  for  which  the  defendant  was  sued  was  done  by  virtue 
of  his  office,  make  a  rule  upon  the  master  for  the  taxation  of  double  costs.  Devenishv. 
Mertins,  2  Str.  974.  If  judgment  goes  by  default,  the  defendant  may  enter  a  sugges- 
tion on  the  roll.  Ca.  temp.  Hardw.  138,  139. J  (It  is  not  necessary  that  the  judgo 
should  certify  at  the  trial.    7  Term,  448.}     (e)  All  the  defendants.    Vaugh.  117. 

By  the  statute  21  Jac.  1,  c.  12,  §  3,  the  above  statute  is  made  perpe- 
tual, and  it  is  thereby  further  enacted,  "  That  churchwardens,  and  all 
persons  called  sworn  men,  executing  the  office  of  churchwardens,  over- 
seers of  the  poor,  and   others,  which   shall  do  (g)  any  thing  by  their 
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issistance  or  command,   concerning  their  office,  shall   have  benefit  of 

7  Jac. 

Not  where  an  action  is  brought  against  churchwardens,  for  falsely  and  mali- 
ciously presenting  the  plaintiff  for  incontinency  ;  because  merely  ecclesiastical,  and 
the  statute  is  intended  only  where  troubled  concerning  temporal  matters.  Cro.  Car. 
286  :  Jones,  305.  |j  Nor  where  the  action  is  for  a  nonfeasance.  Atkins  v.  Banwell, 
3  East,  92  :  Blanchard  v.  Bramble,  3  Maule  &  Selw.  131. || 

3.  Of  Costs  for  and  against  Informers,  and  where  the  Prosecution  may  be  said  to  be 

carried  <<//  at  the  Suit  <>/'  the  King. 

It  seems  agreed,  that  a  common  informer,  upon  a  popular  statute,  can 
in  no  case  recover  costs,  unless  they  be  expressly  given  by  such  statute: 
for  it  is  certain  that  he  cannot  recover  them  at  common  law,  for  that 
doth  not  give  costs  in  any  case ;  neither  can  he  recover  them  by  force 
of  the  statute  of  Gloucester,  which  gives  the  plaintiff  his  costs  only  in 
s  in  which  lie  shall  recover  his  damages. 

■2  Keb.  7>  1  :  Roll.  Abr.  544;  Lutw.  200;  Vent.  133  ;  Salk.  206 ;  Moor,  65;  3  Lev. 
37-1  :  '1  Inst.  288.  [But  on  a  bondfde  composition  of  a  penal  action  by  leave  of  the 
court,  tic  plaintiff  may  lie  allowed  a  reasonable  sum  for  his  costs.  And,  on  motion, 
the  defendant  may  pay  the  penalty  into  court  with  costs.  Wood  qui  tarn  v.  Johnson, 
2  Bl.  Rep.  1157  ;  'Walker  v.  King,  Bull.  Ni.  Pri.  197.] 

But  in  an  action  on  a  statute  by  the  party  grieved,  for  a  certain 
penalty  given  by  such  statute,  the  plaintiff  within  the  statute  of  Glou- 
cester shall  recover  costs,  because  such  penalty  is  intended  him  by  way 
of  recompense  for  his  particular  damage  by  the  offence  prohibited;  and 
if  he  could  recover  that  only,  and  no  more,  it  would  be  in  most  cases  in 
vain  for  him  to  sue  for  it,  since  the  costs  of  suit  would  exceed  it. 

Jones.  447;  Cro.  Car.  559  ;  2  Inst.  289  ;  Roll.  Abr.  516,  517,  574;  March,  56;  III. 
Bl.  13. 

So,  in  debt  for  a  penalty  of  201,  by  a  corporation  qui  tarn,  &c,  upon 
a  private  act  of  parliament  concerning  the  New  River  Water  brought  to 
Plymouth,  where  the  action  was  brought  for  diverting  the  watercourse, 
contrary  to  the  statute ;  after  verdict  for  the  plaintiffs,  it  was  holden,  that 
though  this  was  on  a  new  and  penal  law,  yet  being  brought  by  the 
parties  injured,  and  for  a  certain  penalty,  they  should  have  their  costs ; 
otherwise,  where  the  action  is  brought  by  a  common  informer. 

3  Lev.  374;  3  Keb.  781;  Lutw.  200;  Carth.  230,  231.  The  Corporation  of  Ply- 
mouth v.  Collings,  adjudged.  And  the  like  point  said  to  have  been  adjudged,  Mich. 
5  W.  3,  between  the  Corporation  of  Cutlers  and  Ruslin.  12  Mod.  46;  Comb.  224; 
Skin.  363,  367  ;  Holt,  172. 

But  no  costs  shall  be  recovered  in  an  action  on  a  statute  which  gives 
no  certain  penalty  to  the  party  grieved,  but  only  his  damages  in  general, 
&c,  if  such  a  statute  be  introductive  of  a  new  law,  and  give  a  remedy 
in  a  point  not  remediable  at  the  common  law.  But  there  is  not  that 
inconvenience  in  this  case  as  in  the  former,  because  no  certain  sum  being 
specified,  the  jury  may  give  the  plaintiff  full  atisfaction  by  way  of 
damages. 

Roll.  .Abr.  574;  Lutw.  200;  10  Co.  116  ;  Cro.  Car.  500;  Salk.  206. 

[So,  in  an  action  by  the  party  grieved  against  the  sheriff,  on  the  23  II. 
t3,  c.  9,  for  not  taking  bail,  the  plaintiff  shall  have  costs. 

Creswell  v.  Hoghton,  0  T.  Rep.  355. 

So,  in  an  action  against  the  sheriff  under  the  statute  of  29  Eliz.  c.  4, 
for  extortion,  the  party  grieved  shall  have  his  costs. 

Tyte  v.  G-lode,  7  T.  Rep.  267.] 
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|j  So,  where  a  prisoner  sues,  as  the  party  grieved,  for  the  penalty  undei 
the  habeas  corpus  act,  31  Car.  2,  c.  2,  §  5,  for  refusing  a   copy  of  hia 
warrant  of  commitment,  he  is  entitled  to  costs. 
Ward  v.  Snell,  1  II.  Bl.  10.  || 

As  to  costs  against  informers,  by  the  18  Eliz.  c.  5,  which  is  made 
perpetual  by  27  Eliz.  c.  10,  it  is  enacted,  "  That  if  any  informer  or  plain- 
tiff, on  a  penal  statute,  shall  willingly  delay  his  suit,  or  shall  discontinue, 
or  be  nonsuit  in  the  same,  or  shall  have  the  trial  or  matter  passed  against 
him  therein  by  verdict  or  judgment  of  law ;  that  then,  in  every  such 
case,  the  same  informer  or  plaintiff  shall  yield,  satisfy,  and  pay  unto  the 
party  defendant  his  costs,  charges,  and  damages,  to  be  assigned  by  the 
court  in  which  the  same  suit  shall  be  attempted,"  &c. 

[This  statute  extends  to  all  actions  by  common  informers,  whether  such  actions 
may  be  grounded  on  statutes  made  prior  or  subsequent  to  it.  Law  q.  t.  v.  Worrall, 
1  Wils.  177.] 

In  the  construction  of  this  statute  it  hath  been  holden,  that  it  extends 
only  to  common  informers,  who  are  to  have  the  whole  benefit  of  the 
penalty,  and  not  where  the  penalty  is  given  to  the  party  grieved,  or 
where  part  is  given  to  the  king,  and  part  to  him  who  will  sue  for  it. (a) 

And.  11G  ;  Sav.  50,  51  ;  Cro.  Eliz.  177  ;  2  Leon.  116;  Salk.  30 ;  2  Salk.  543  ;  2  Ld 
Raym.  27.  (a)  [But  prosecutors  qui  tarn  are  looked  upon  as  common  informers  ;  and 
shall  pay  costs.  Salk.  30  ;  Cowp.  366.  And  where  the  defendant  obtains  a  verdict 
in  a  qui  turn  information,  he  shall  have  costs,  although  he  himself  removed  the  in- 
formation from  the  sessions  into  the  Court  of  King's  Bench.  Qui  tarn  by  the  Town 
of  Dover  v.  Hodgson,  1  Wils.  139.] 

Also,  it  hath  been  holden,  that  where  judgment  is  given  against  an 
informer,  because  the  court  in  which  he  sues  has  no  jurisdiction  of  the 
cause,  or  because  the  statute  on  which  he  grounds  his  information  is  dis- 
continued, yet  he  shall  pay  costs  within  the  intent  of  the  statute,  which 
shall  have  a  liberal  construction,  and  was  intended  to  prevent  all  vexa- 
tious informations. 

Sid.  311 :  2  Keb.  106,  581.  [Garland  q.  t.  v.  Burton,  2  Str.  1103.]  Vide  Hut.  35, 
36.  ||  3  T.  Rep.  364  ;  1  II.  Bl.  546. ||  [And  it  is  said,  that  the  entry  of  a  noli  prosequi 
by  the  plaintiff,  in  a  popular  action,  comes  within  this  statute.     2  Cr.  Pr.  469,  n.] 

By  the  18  Eliz.  there  is  a  proviso,  that  it  shall  not  extend  to  any 
officers  that  have  used  to  exhibit  informations,  &c. 

[But  this  must  appear  upon  the  record,  else  they  will  be  taken  as  common  informers, 
and  affidavits  to  the  contrary  will  not  be  admitted.  2  Ld.  Raym.  1333  ;  Bull.  Ni.  Pri. 
334,  4  Ed.] 

[It  is  provided  by  stat.  13  G.  3,  c.  78,  §  64,  that  "  it  shall  and  may  be 

lawful  for  the  court  before  whom  any  indictment  shall  be  tried  for  not 

repairing  highways,  to  award  costs  to  the  prosecutor,  to  be  paid  by  the 

persons  so  indicted  or  presented ;  if  it  appear  to  the  court  that  the  defence 

made  to  such  indictment  or  presentment  was  frivolous."     Under  this 

statute  the  judge  at  nisi  prius  only  hath  power  to  award  costs ;   if  he 

omit  to  do  it,  the  Court  of  King's  Bench  cannot  supply  the  defect.    But 

a  certificate  from  the  judge  that  the  defence  was  frivolous  is  sufficient  to 

entitle  the  prosecutor  to  his  costs,  though  it  do  not  expressly  award  costs. 

Rex  v.  Inhabitants  of  Chedderton,  5  T.  Rep.  272 ;  Rex  v.  Inhabitants  of  Clifton,  6 
T.  Rep.  344.] 

|  The  sessions  before  whom  a  parish  is  acquitted  upon  the  trial  of  an 
indictment  for  not  repairing  a  highway,  may,  by  their  order,  award  C 
and  E  to  pay  the  costs  to  the  parish,  although  they  are  not  on  the  back 
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of  the  indictment,  which  originated  in  a  presentment  of  the  constables 
whose  names  are  on  it.  And  the  order  may  be  for  payment  of  costs  tc 
the  parish  solicitor. 

Rex  v.  Commerall,  4  M.  &  S.  203. 

The  prosecutor  of  a  quo  warranto  against  a  constable  of  Birmingham, 
is  not  entitled  to  costs  under  9  Ann.  c.  20. 
Rex  v.  Wallis,  5  Term  R.  375. 

The  costs  of  a  prosecution  for  felony  at  Liverpool,  tried  in  the  borough 
court,  may  be  ordered  by  the  court  to  be  paid  by  the  treasurer  out  of 
the  county  rate  for  the  county  of  Lancaster. 

Rex  v.  Johnson,  4  Maule  &  S.  515. 

Where  the  defendants,  in  an  indictment  for  misdemeanor,  submitted 
to  a  verdict  of  guilty,  on  an  understanding  that  no  judgment  should  be 
prayed  against  them,  the  prosecutors  were  held  not  entitled  to  costs,  as 
they  had  not  stipulated  for  them. 

Rex  v.  Rawson,  2  Barn.  &  C.  598. 

By  the  7  G.  4,  c.  64,  §  22,  the  court  before  which  any  person  is  tried 
for  felony,  is  authorized  to  order  payment  to  the  prosecutor  of  expenses 
incurred  in  preferring  the  indictment,  and  also  payment  to  the  prosecutor 
and  witnesses,  of  such  sums  as  to  the  court  shall  seem  reasonable,  for 
expenses  in  attending  the  magistrate  and  grand  jury,  and  in  otherwise 
carrying  on  the  prosecution ;  and  also  for  trouble  and  loss  of  time :  and 
by  §  23,  a  similar  provision  is  made  for  payment  of  expenses  on  prose- 
cutions for  the  following  misdemeanors : — assault  with  intent  to  commit 
a  felony ;  attempt  to  commit  felony ;  riot ;  misdemeanor  in  receiving 
stolen  property ;  assault  upon  a  peace  officer  in  discharge  of  his  duty,  or 
on  any  person  acting  in  aid  of  such  officer ;  of  neglect  or  breach  of  duty 
as  peace  officer ;  assault  committed  in  pursuance  of  conspiracy  to  raise 
wages  ;  of  knowingly  obtaining  property  by  false  pretences  ;  indecent 
exposure  of  the  person ;  wilful  perjury,  or  subornation  of  perjury. 

Costs  are  not  recoverable  on  an  extent  in  aid  under  53  Gr.  3,  although 
sued  to  secure  stamp  duties  on  policies  of  insurance,  and  founded  on  a 
bond  to  the  crown  for  payment  of  those  duties,  and  although  an  imme- 
diate extent  might  have  issued. 

Rex  v.  Boyle,  1  Price,  434;  and  see  3  Price,  40. || 

4.   Of  Paupers. 
Vide  tit.  Paupek. 

/3  5.   The  Government. 

Judgment  for  costs  cannot  be  rendered  against  the  United  States. 

United  States  v.  Barker,  2  Wheat.  395  ;   United  States  v.  Hooe,  3  Cranch,  73  ; 
United  States  v.  Ringgold,  8  Peters,  150  ;  The  Antelope,  12  Wheat.  546.     Nor  against 

a  state.     State  v.  Webster,  8  Greenl.  105  ;  State  v. ,  1  Hayw.  221 ;  State  v. 

Harrington,  2  Tyler,  44 ;  Charlotte  Hall  School  v.  Greenwell,  4  Gill  &  J.  407.  See 
United  States  v.  La  Vengeance,  3  Dall.  297,  301 ;  8  Greenl.  106. 

6.  Informer  in  a  qui  tam  action. 

In  South  Carolina,  a  plaintiff  in  a  qui  tam  action  is  not  liable  for  costs. 
O'Driscoll  v.  M'Cants,  2  Bay,  323.     See  Clark  v.  Dewey,  5  Johns.  251. 
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7.  Miscellaneous  Cases. 

No  judgment  for  costs  can  be  given  on  the  dismissal  of  an  action  for 
want  of  jurisdiction  in  the  court; (a)  but  when  the  court  have  jurisdic- 
tion of  the  subject,  and  the  want  of  jurisdiction  of  the  suit  is  disclosed 
by  the  defendant's  plea,  costs  will  be  given,  (b) 

(a)  Williams  v.  Blunt,  2  Mass.  207;    Thomas  v.' White,  12  Mass.  370;  Clark  v. 
Rockwell,  15   Mass.  221 ;    Maxfield  v.  Levy,  4  Dall.  338 ;  Barlow  v.  Burr,  1  Verm. 
488  ;  Nichol  v.  Patterson,  4  Ham.  200 ;  Banks  v.  Fowler,  3  Litt.  332  ;  Paine  v.  Com- 
missioners, Wright,  417 ;  Taul  v.  Collinsworth,  2  Yerg.  579.     (b)  Thomas  v.  White 
12  Mass.  370. 

When  the  plaintiff's  writ  is  quashed  before  appearance  entered,  the 
defendant  is  not  entitled  to  costs. 
Coxe  v.  James,  4  Halst.  378. 

When  a  judge  has  made  a  mistake,  in  consequence  of  which  a  new 
trial  is  awarded,  costs  are  not  allowed. 
Justices,  &c,  v.  Fennimore,  Coxe,  293. 

_Nor  is  the  party  to  pay  costs  when  the  trial  goes  off  by  reason  of  a 
mistake  of  the  judge  or  sheriff  in  making  out  the  panel  of  a  struck  jury. 
Gibbons  v.  Ogden,  2  Halst.  122. 

On  petition  for  partition,  when  there  is  no  question  as  to  the  title  of 
the  respective  parties,  no  costs  can  be  recovered. 

Conant  v.  Smith,  1  Aik.  G7  ;  1  Penna.  R.  401 ;  1  M'Cord,  163.0 

(F)  Of  Costs  in  Replevin. 

In  replevin  the  plaintiff  had  damages  at  common  law,  and  costs  by 
the  statute  of  Gloucester,  as  the  consequence  of  such  damage ;  but  the 
avowant  or  defendant  in  replevin  being  entitled  to  no  damages,  had  no 
costs,  although  in  many  cases  where  an  avowry  or  conusance  was  made, 
and  a  return  prayed,  the  defendant  was  an  actor. 
Jones,  434.     ||  Gilb.  H.  C.  P.  273. || 

By  st.  7  H.  8,  c.  4,  "Every  avowant,  and  every  other  person  and  per- 
sons that  make  avowry,  cognisance,  or  knowledge,  or  justify,  as  bailiff  to 
any  other  person  or  persons  in  any  replegiari,  or  second  deliverance,  for 
any  rent,  custom,  or  service,  if  their  avowry,  cognisance,  or  justification 
be  found  for  them,  or  the  plaintiffs  in  the  said  action  otherwise  barred, 
shall  recover  their  damages  and  costs  that  they  have  sustained,  as  the 
plaintiffs  should  have  done,  if  they  had  recovered  in  the  said  replevins." 

Where  the  defendant  avowed  for  36?.,  a  year  and  a  half's  rent,  and 

the  plaintiff  pleaded  payment  of  121.,  and  there  was  another  issue  for 

the  24?.,  and  the  first  issue  was  found  for  the  plaintiff,  and  the  last  for 

the  defendant ;  the  plaintiff  was  allowed  neither  costs  nor  damages,  but 

the  avowant  had  a  return,  damages  and  costs. 

Dent  v.  Parso,  Cro.  Jac.  473  ;  2  Roll.  Rep.  37,  but  no  judgment  given ;  Brownl. 
173  ;  I  .  contr.     But  the  judgment  actually  entered  up  correspond  with  the 

report  in  Cro.  Jac.    Vide  a  transcript  of  it  in  2  Lutw.  1195. 

But,  where  the  defendants  justified  the  taking  under  an  attachment 
from  a  county  court  against  the  goods  of  one  D,  whose  property  the  dis- 
tress was,  and,  on  issue  joined  on  the  property  being  in  D,  a  verdict  was 
found  as  to  part  for  the  plaintiff,  and  as  to  the  residue  for  the  defendants, 
(viz.  that  the  property  of  part  of  the  goods  was  in  the  plaintiff,  and  that 
of  the  residue  in  D,  the  defendant  in  the  county  court,)  and  damages  and 
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costs  were  assessed  for  both  parties;  it  was  adjudged  that  the  plaintiff 
should  have  both  costs  and  damages,  but  the  defendant  only  costs. 

YVinnard  v.  Foster,  2  Lutw.  1190. 

This  act  does  not  extend  to  a  nonsuit. 

Sir  W.  Jones,  423. 

r>\  the  st.  21  H.  8,  c.  19,  by  which  the  lord  may  avow,  as  in  lands 
within  his  fee,  without  naming  any  tenant  in  certain,  it  is  further  enacted, 
§  3,  that  "every  avowant,  and  every  other  person  or  persons  that  make 
any  such  avowry,  justification,  or  cognisance,  as  bailiff  or  servant  to  any 
person  or  persons,  in  any  replegiare,  or  second. deliverance  for  rents,  (a) 
customs,  (6)  services,  or  (c)  for  damage-feasant,  or  other  rent  (cf)  or  rents, 
upon  any  distress  taken  in  any  lands  or  tenements,  if  the  same  avowry, 
cognisance,  or  justification  be  found  for  them,  or  the  plaintiffs  in  the  same 
be  nonsuit,  (e)  or  otherwise  barred,  that  then  they  shall  recover  their 
damages  and  costs  against  the  said  plaintiffs,  as  the  same  plaintiffs  should 
have  done  or  had,  if  they  had  recovered  in  replegiare,  or  second  deli- 
verance found  against  the  said  defendants." 

This  act  extends  to  executors  making  avowry  under  the  32  H.  8,  c.  37,  Farnell  or 
Farvell  v.  Keightley,  2  Ro.  Rep.  457,  but  not  to  a  defendant  claiming  property,  for 
this  is  casus  omissus.  Ilardr.  153.  Nor  is  an  avowant  entitled  to  costs  under  either 
of  the  acts,  where  the  writ  only  abates.  Smith  v.  Walgrave,  Com.  Rep.  122  ;  2  Ld. 
Raym.  788,  S.  C.  (a)  The  defendant  avowed  the  taking  as  a  stray  within  his  manor; 
and  whether  he  should  have  costs  dubifatur  ;  but  -judgment  reversed  for  another 
cause.  Haselop  v.  Chaplin,  Cro.  Eliz.  257,  329  ;  Owen,  13,  but  cited  in  Jones,  435,  and 
said,  the  judgment  was  reversed  because  damage  and  costs  were  given  ;  and  that  this 
reason  is  entered  upon  the  roll.  Not  if  an  avowry  for  an  amercement  in  a  leet,  &c. 
Porter  v.  Grey,  Cro.  Eliz.  300 ;  Moor,  893  ;  Cro.  Jac.  520  ;  2  Roll.  Rep.  75.  But  re- 
leasing  his  damages,  he  had  costs  by  4  Jac.  1,  and  vide  Jones,  424,  435.  But  Cro. 
Eliz.  257,  329,  it  has  been  the  constant  practice  since  this  act  to  give  costs  and  damages. 
[See  too  stilt.  8  &  9  W.  3,  c.  11.]  Where  the  avowry  was  for  a  penalty  upon  breach 
of  a  by-law.  Cro.  Jac.  497,  532  ;  Jones,  421,  435  ;  March,  29.  {b)  Where  the  avowry 
is  for  relief  dubitatur,  because  no  service,  but  a  flower  thereof  only,  and  it  goes  to 
executors.  Cro.  Jac.  28  ;  Cro.  Car.  422,  533  ;  Jones,  422  ;  2  Roll.  Rep.  75.  But  upon 
a  distress  for  a  heriot,  no  question  but  costs  shall  be  paid.  Cro.  Jac.  28.  Yet  vide 
Cro.  Eliz.  257,  329.  (c)  But  he  shall  recover  damages  for  the  trespass  at  the  time  of 
the  taking  only,  and  not  for  the  mean  time.  Dais.  52.  (d)  Extends  not  to  an  avowry 
for  a  nomine  posnoB.  (c)  Therefore  2  Sid.  155,  where  the  defendant  avowed  for  a  rent- 
charge,  and  the  plaintiff,  after  evidence,  was  nonsuited,  the  court  took  the  verdict  of 
the  jurors,  who  found  for  the  defendant,  and  assessed  damages  and  costs. 

A  plaintiff  or  avowant,  if  the  avowry  be  for  damage-feasant  or  for 
rent,  is  entitled  to  damages  and  costs  upon  a  judgment  in  his  favour,  as 
well  on  a  special  as  a  general  verdict. 

1  Lill.  Pr.  Reg.  472. 

A  plaintiff  in  replevin  may  under  the  statute  of  4  Ann.  c.  16,  §  4, 
plead,  with  hive  of  the  court,  several  matters;  provided,  by  §  5,  that 
"if  any  such  matter  shall,  upon  a  demurrer  joined,  be  judged  insufficient, 
costs  shall  be  given  at  the  discretion  of  the  court;  or,  if  a  verdict  shall 
be  fonnd  upon  any  issue  in  the  said  cause  for  the  plaintiff,  costs  shall  be 
also  given  in  like  manner,  unless  the  judge,  who  tried  the  said  issue, 
shall  certify,  (g)  that  the  said,  defendant  or  tenant,  or  plaintiff  in  replevin 
had  a  probable  cause  to  plead  such  matter,  which  upon  the  said  issue 
shall  be  found  against  him." 

(g)  The  certificate  need  not  be  made  in  court  at  the  trial ;  but  it  will  be  good  if 
made  afterwards  ;  even  after  an  application  by  the  plaintiff  for  the  costs  of  a  special 
plea  for  want  of  it.    Cremer  v.  Deat,  Barnes,  11. 
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Although  the  word  "avowant"  does  not  occur  in  this  clause  of  the 
statute,  yet  it  is  obvious  from  the  penning  of  the  latter  part  that  it  must 
have  been  omitted  by  accident,  and  that  the  legislature  must  have 
intended  to  comprehend  avowants  therein.  It  hath  therefore  been 
holden,  that  although  some  issues  in  replevin  may  be  found  for  the 
plaintiif,  which  entitle  him  to  judgment,  and  some  for  the  defendant,  the 
latter  has  a  right  to  the  costs  of  the  issues  found  for  him,  unless  the  judge 
certify  that  there  was  a  probable  cause  for  pleading  the  matters  on 
which  those  issues  are  found.  And  the  general  rule  is,  that  where 
several  matters  are  pleaded  by  the  plaintiff,  some  of  which  are  found  for 
him,  and  others  for  the  defendant,  so  that  the  plaintiff  is  entitled  to 
judgment ;  if  the  judge,  who  tried  the  cause,  certify  that  there  was  a 
probable  cause  for  pleading  those  pleas,  the  master  is  not  to  deduct  the 
costs  of  the  issues  so  found  for  the  defendant .  but,  if  there  be  no 
certificate,  the  defendant  is  entitled  to  have  those  costs  deducted  for 
him. 

1  Hull.  108 ;  Bright  v.  Jackson,  Barnes,  144 ;  Dodd  v.  Joddrell,  2  T.  Rep.  235. 

An  avowant  having  been  determined  to  be  a  defendant  within  the 
meaning  of  this  act,  it  follows,  that,  if  there  are  several  avowries,  some 
of  which  are  found  for  the  plaintiff,  and  the  others  for  the  defendant, 
the  plaintiff  is  entitled  to  the  costs  of  the  issues  found  for  him,  unless 
the  judge  certify,  even  though,  on  the  whole,  it  should  appear  that  he 
had  no  cause  of  action. 

Stone  v.  Forsyth,  Dougl.  709,  n.  (2.) 

The  party  pleading  several  matters  is  liable,  in  case  there  be  a  verdict 
against  him  upon  any  of  the  issues,  and  no  certificate  from  the  judge 
not  only  to  the  costs  of  the  unnecessary  pleadings,  but  also  to  such  costs 
of  the  trial  as  related  to  that  part  of  the  record. 

Brooke  v.  Willett,  2  II.  Bl.  435  ;  Vollum  v.  Simpson,  2  H.  Bl.  368  ;  Cook  v.  Green, 
5  Taunt.  594. 

Where  the  avowant  after  trial  and  verdict  for  the  plaintiff,  obtained 
judgment  non  obstante  veredicto,  in  consequence  of  the  plaintiff's  pleas 
being  adjudged  bad,  it  was  holden,  that  the  avowant  was  not  entitled  to 
any  costs  upon  the  pleadings  subsequent  to  the  pleas  in  bar,  inasmuch 
as  he  ought  to  have  demurred  to  such  of  them  as  were  insufficient  in 
point  of  law. 

Da  Costa  v.  Clarke,  2  Bos.  &  Pull.  37G. 

By  st.  17  Car.  2,  c.  7,  §  2  and  3,  (which  is  set  out  at  length  under  tit. 
Replevin"  and  Avowry (L),)  if  the  plaintiff,  in  case  of  rent  arrears, 
be  nonsuit  before  issue  joined,  then  upon  suggestion  made  on  the  record 
in  the  nature  of  an  avowry  or  cognisance ;  or,  if  judgment  be  given 
against  him  on  demurrer,  then  without  any  suggestion,  the  defendant 
may  have  a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and 
shall  recover  the  amount  of  it  in  damages,  if  less  than  the  arrear  of 
rent ;  or,  if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  full 
costs ;  or,  if  the  nonsuit  be  after  issue  joined,  or,  if  a  verdict  be  against 
the  plaintiff,  the  jury  impanelled  to  try  the  issue  shall  assess  such  ai'rears, 
and  the  defendant  shall  have  judgment,  together  with  full  costs. 

[This  statute  doth  not  extend  to  a  seizure  for  a  heriot-custom.  Lloyd  v.  Winton, 
5  "Wils.  28  ;  Barnes,  148,  S.  C]  j Nor  to  a  distress  for  any  rent-charge.  Willes,  429, 
Lindon  v.  Collins ;  7  Term,  500,  Leominster  Canal  Co.  v.  Norris ;  1  Bos.  &  Pul.  213, 
Same  Co.  v.  CoweJl.} 
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By  st.  11  Geo.  2,  c.  19,  §  22,  (which  see  under  tit.  Replevin  axd 
Avowry  (L),)  if  the  defendant  avow  or  make  cognisance  according  to 
that  statute,  upon  distress  for  rent,  relief,  heriot,  or  other  services,  and 
the  plaintiff  become  nonsuit,  discontinue  his  action,  or  have  judgment 
against  him,  the  defendant  shall  recover  double  costs  of  suit. 

If  a  plaintiff  in  replevin  on  an  avowry  for  a  seizure  for  a  heriot-custom 
be  nonsuited,  the  avowant  is  not  entitled  to  double  costs;  because  the 
avowry  not  being  for  a  distress,  the  case  is  not  within  this  statute. 

1.1  .yd  v.  Winton,  2  Wils.  28;  Barnes,  148,  S.  C. 

Neither  is  an  avowant  for  a  rent-charge  entitled  to  double  costs  under 
it.  upon  a  nonsuit ;  for  though  the'  statute  is  in  some  clauses  remedial,  in 
others  it  is  penal  ;  and  this  clause,  which  is  a  substantive  clause,  does 
not  in  terms  include  rent-charges ;  and  as  it  is  a  penal  clause,  it  ought 
not  to  be  extended  by  construction. 

Lindon  v.  Collins,  Willes's  Rep.  429  ;  Bulpit  v.  Clarke,  2  N.  R.  56,  ace. 

Where,  by  a  canal  act,  the  company  were  authorized  to  take  certain 
lands  fur  the  purposes  of  the  act,  on  making  certain  payments  either  by 
annual  rents  or  sums  in  gross ;  and  the  persons  from  whom  the  lands 
might  be  taken,  were  empowered  to  distrain  the  goods  of  the  company, 
even  off  the  premises,  in  case  of  nonpayment  of  such  sums ;  an  avow- 
ant stating  a  distress  under  this  act,  was  holden  not  to  be  entitled,  on 
obtaining  a  verdict,  to  double  costs  under  the  statute  of  11  Geo.  2,  c.  19. || 

Leominster  Canal  Company  v.  Morris,  7  T.  Rep.  500.  So,  Leominster  Canal  Com- 
pany v.  Cowell,  1  Bos.  &  Pull.  213,  S.  P.  For  by  Eyre,  C.  J.,  the  distress  intended 
to  be  protected  by  the  11  Geo.  2,  is  a  distress  for  a  certain  rent  directly  reserved  by  a 
landlord  on  his  grant  or  demise  of  land  theretofore  made.  But  this  is  a  distress  for 
rent  by  the  canal  act  charged  on  the  rate ;  it  is  a  mere  rent-charge,  -with  a  power  of 
distress  given ;  and  not  at  all  like  the  case  of  rent  reserved  by  tenure.  A  rent-charge 
is  not  within  the  11  Geo.  2. 

(G)  Of  Costs  in  a  Writ  of  Error. 

As  there  were  no  damages  given  in  a  writ  of  error,  but  only  a  reversal 
or  affirmance  of  a  former  judgment,  there  could  be  no  costs,  either  at 
common  law  or  bv  the  statute  of  Gloucester ;  hence  it  was  thought 
necessary  to  make  a  statute  to  redress  the  mischiefs  that  arose  from  writs 
of  error,  in  order  to  delay  execution. 

Cro.  Eliz.  588. 

By  the  st.  3  H.  7,  c.  10 :  "  Where  oftentimes  plaintiff  or  demandant, 
plaintiffs  or  demandants,  that  have  judgment  to  recover,  be  delayed  of 
execution,  for  that  the  defendant  or  tenant,  defendants  or  tenants,  against 
whom  judgment  is  given,  or  other  that  have  been  bound  by  the  said 
judgment,  sueth  a  writ  of  error  to  annul  and  reverse  the  said  judgment, 
to  the  intent  only  to  delay  execution  of  the  said  judgment ;  It  is  enacted, 
that  if  any  such  defendant  or  tenant,  defendants  or  tenants,  or  if  any 
other  that  shall  be  bound  by  the  said  judgment,  sue,  afore  execution 
had.  any  writ  of  error  to  reverse  any  such  judgment,  in  delaying  of 
execution,  that  then,  if  the  said  judgment  be  affirmed  good  in  the  said 
writ  of  error,  and  not  erroneous,  or  that  the  said  writ  of  error  be  dis- 
continued in  the  default  of  the  party,  or  that  any  person  or  persons,  that 
sueth  writ  or  writs  of  error,  be  nonsuited  in  the  same,  that  then  the  said 
son  or  persons,  against  whom  the  said  writ  of  error  is  sued,  shall  re- 
•  his  costs  and  damage,  for  his  delay  and  wrongful  vexation  in  the 
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same,  by  discretion  of  the  (a)  justice  afore  whom  the  said  writ  of  error 
is  sued." 

By  the  statute  of  19  H.  7,  c.  20,  this  act  is  confirmed ;  and  it  is  enacted  that  the 
same  shall  from  thenceforth  be  put  in  execution,  (a)  ||  This  word  "justice"  is  no  doubt 
made  use  of  here  instead  of  "court,"  there  being  no  court  of  error  consisting  only  of 
one  judge.  Dougl.  561,  n.  (5) ;  7  East,  lll.||  j3The  plaintiff  is  entitled  to  costs  on 
the  reversal  of  a  judgment,  Macauley  v.  Sternburgh,  3  Cowen,  368  ;  in  Pennsylvania, 
in  such  case,  no  costs  are  allowed.  Wright  v.  Small,  5  Binn.  20-4 ;  Smith  v.  Sharp, 
5  Watts,  292  ;  Richardson  v.  Cassilly,  4  Watts,  449  ;  but  the  court  may  impose  terms, 
that  the  costs  shall  abide  the  event  of  the  suit,  Work  v.  Maclay,  14  S.  &  R.  265.  In 
Tennessee,  when  a  judgment  is  reversed  on  the  ground  of  incompetency  in  the  judge 
who  tried  the  cause,  the  party  in  whose  favour  the  judgment  was  rendered  below  must 
pay  costs.  State  v.  Simpson,  5  Yerg.  365.  In  Connecticut,  the  statute  of  1830  gives 
costs  to  the  successful  party  on  the  final  event ;  before  that  act  no  costs  were  taxed  on 
writ  of  error  in  favour  of  the  plaintiff.  1  Root,  151 ;  1  Conn.  150;  5  Day,  122.  In 
Vermont,  when  the  plaintiff  succeeds  in  a  writ  of  error,  and  obtains  a  final  judgment 
in  his  action,  he  is  entitled  to  the  costs  of  the  writ  of  error.  Baker  v.  Blodget,  1 
Vern.  141.0 

||  Judgment  having  been  given  in  the  Common  Pleas  for  the  plaintiff  in 
a  special  verdict  in  assumpsit,  which  was  reversed  on  writ  of  error  in 
the  King's  Bench,  the  defendant  is  entitled  there  not  only  to  judgment 
for  his  acquittal,  but  also  for  his  costs  of  his  defence  in  the  Common 
Pleas,  being  the  same  judgment  which  the  court  below  ought  to  have 
given,  the  defendant  in  such  case  being  entitled  to  his  costs  by  23  H.  8, 
c.  15. 
Gildart  v.  Gladstone,  12  East,  R.  668. 

If  the  House  of  Lords  affirm  a  judgment  without  awarding  costs, 
and  remit  it  to  the  King's  Bench,  in  order  that  such  proceedings  may  be 
had  as  if  no  writ  of  error  had  been  brought,  the  court  will  not  refer  it  to 
the  master  to  tax  the  plaintiff  his  costs  in  parliament. 

Beale  v.  Thompson,  2  Maule  &  S.  249. 

The  Common  Pleas  will  not  compel  security  for  costs  in  error  on  the 
ground  of  the  plaintiff  in  error  being  a  lunatic. 
Steel  v.  Allan,  2  Bos.  &  Pull.  437. || 

In  the  construction  of  this  statute,  it  has  been  holden,  that  it  extends 

not  to  Ireland,  because  not  particularly  named ;  therefore  a  judgment 

upon  a  writ   of  error  in  the  King's  Bench  there,  wherein  costs  were 

given,   was  for  that  reason  (b)  reversed  here,  as  to  the  costs. 

Sid.  357.  (b)  Where  a  judgment  in  C.  B.  in  Ireland,  was  affirmed  in  B.  R.,  there, 
as  also  on  a  writ  of  error  in  B.  R.  here,  and  likewise  on  a  writ  of  error  in  the  House 
of  Lords  here,  and  a  capias  ad  satisfaciend.  in  B.  R.  here,  as  well  for  the  costs  given 
by  the  courts  in  Ireland,  as  for  those  given  by  the  court  here,  was  superseded  as  irre- 
gular.    Carth.  460 ;  Ld.  Raym.  427 ;  5  Mod.  421;  Salk.  321. 

It  extends  not  to  executors  or  administrators,  where  they  bring  error 

upon  a  judgment  against  their  (<?)  testator,  or  upon  a  judgment  against 

(d)  themselves ;  for  being  in  auter  droit,  they  are  not  presumed  to  bring 

the  writ  of  error  for  delay. 

(c)  Vent.  166  ;  Mod.  77.  [d)  3  Lev.  375  ;  Carth.  281;  4  Mod.  244.  [But,  where 
executors  and  administrators  would  be  liable  to  pay  costs  in  the  original  action,  they 
will  also  be  liable  in  error.  Williams  v.  Riley,  1  H.  Bl.  567  ;  Caswell  v.  Norman,  lb. 
n. ;  2  Barnard,  450  ;  2  Str.  977.] 

There  are  no  costs  by  this  act  where  execution  is  executed,  for  then 
there  can  be  no  delay  of  execution. 
Cro.  Jac.  636 :  Cro.  Car.  401 ;  2  Str.  1199. 
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Hence,  there  can  be  no  costs  in  a  writ  of  error  upon  a  judgment  in 

ejectment,  where  execution  was  executed  as  to  the  costs  and  damages, 

though  not  as  to  the  term. (a) 

Vent.  88.  (a)  ||  And  if  execution  be  executed  only  in  part,  costs  shall  be  propor- 
tionally diminished.  Earl  of  Pembroke  v.  Bostock,  Cro.  Car.  173. ||  /SjWhen  the 
judgment  for  the  plaintiff  in  ejectment  is  affirmed  in  error,  and  a  -writ  of  inquiry  to 
assess  the  damages  has  been  executed  between  the  original  judgment  and  affirmance, 
the  plaintiff  is  entitled  to  Supreme  Court  costs  for  the  writ  of  inquiry,  without  regard 
to  the  amount  recovered.     Jackson  v.  Rathbone,  2  Cowen,  602.£f 

Nor  in  error  upon  a  judgment  in  formedon,  because  the  plaintiff  had 

no  costs  in  the  first  judgment ;  and  the  intent  of  the  statute  is  to  prevent 

the  delay  of  execution  for  the  first  damages  and  costs. 

Smith  v.  Smith.  Cro.  Car.  425:  Winne  v.  Lloyd,  1  Lev.  146;  Raym.  134.  ||It 
Beems  to  be  now  settled,  notwithstanding  these  cases,  that  costs  are  recoverable  under 
this  statute  in  every  writ  of  error  for  the  delay  of  execution,  where  the  judgment  is 
affirmed,  although  none  were  recoverable  in  the  original  action.  Henslow  v.  Bp.  of 
Sarum,  Dy.  766;  Anon.  Cro.  Car.  145  ;  Earl  of  Pembroke  v.  Bostock,  lb.  173  ;  Pen- 
rudduck  v.  Clerk,  Cro.  Eliz.  659;  Graves  v.  Short,  lb.  616;  Ferguson  v.  Rawlinson, 
2Str.  1084;  Andr.  113,  S.  C.|| 

||  Nor  are  costs  allowed  under  this  statute  where  a  writ  of  error  upon 

a  judgment  in  B.  R.  is  nonprossed  before  the  transcript  of  the  record  by 

the  clerk  of  the  errors  of  B.  R. 

Salt,  one,  &c.  v.  Richards,  7  East,  lll.||  j30n  the  dismissal  of  a  writ  of  error  for 
want  of  jurisdiction,  costs  are  not  allowed  in  the  Supreme  Court  of  the  United  States, 
unless  the  original  defendant  was  also  defendant  in  error.  Winchester  v.  Jackson, 
3  Cranch,  514;  Inglee  v.  Coolidge,  2  Wheat.  363  ;  M'lver  v.  Wattles,  9  Wheat.  650. 
See  also  Nichols  v.  Patterson,  4  Ham.  200  ;  Williams  v.  Blunt,  2  Mass.  207  ;  Thomas 
v.  White,  12  Mass.  370;  Clark  v.  Rockwell,  15  Mass.  221 ;  Maxfield  v.  Levy,  4  Dall. 
338;  Banks  v.  Fowler,  3  Litt.  332;  Paino  v.  Commissioners,  Wright,  417;  Taul  v. 
Collinsworth,  2  Yerg.  579  ;  Barlow  v.  Burr,  1  Verm.  488.tf 

This  statute  extends  to  a  writ  of  error  in  the  Exchequer-chamber, 
though  given  by  a  subsequent  statute. 
2  And.  123  ;  Cro.  Eliz.  588. 

Also,  the  more  effectually  to  prevent  defendants  from  bringing  frivo- 
lous writs  of  error,  by  the  13  Car.  2,  st.  2,  c.  2,  it  is  enacted,  that  if 
any  prosecute  a  writ  of  error  for  reversal  of  any  judgment  after  verdict 
in  the  courts  of  Westminster,  counties  palatine  of  Chester,  Lancaster,  or 
Durham,  or  of  the  great  sessions  in  Wales,  and  the  judgment  is  affirmed, 
they  shall  pay  double  costs  for  the  delaying  of  execution,  popular  actions 
and  actions  upon  penal  laws,  (except  debt  for  tithes,)  indictments,  infor- 
mations, &c,  excepted. 

But,  as  these  statutes  do  not  extend  to  cases  where  judgment  is  given 

for  the  (b)  defendant,  and  the  plaintiff  brings  a  writ  of  error,  it  was 

thought  necessary  to  remedy  this  inconvenience. 

2  And.  123;  Cro.  Car.  401 ;  Baring  v.  Christie,  5  East,  545.  (6) i  A  defendant  in 
replevin,  though  he  is  considered  in  some  cases  as  a  plaintiff,  shall  not  have  costs 
within  these  statutes  which  are  to  be  construed  strictly,  because  costs  are  in  nature 
of  a  penalty.  Golding  v.  Dias,  10  East,  2 ;  Cone  v.  Bowles,  Carth.  179 ;  4  Mod.  7  ; 
Show.  13,  165 ;  12  Mod.  1 ;  2  Ld.  Raym.  788 ;  Salk.  205,  S.  C. 

By  the  8  &  9  W.  3,  c.  11,  "If  in  any  action,  &c.,  upon  demurrer  by 
plaintiff  or  defendant,  judgment  shall  be  given  for  the  defendant ;  or  if 
after  judgment  for  the  defendant  in  such  action,  &c,  the  plaintiff  shall 
bring  error,  and  the  judgment  shall  be  affirmed,  the  writ  of  error  dis- 
continued, or  the  plaintiff  nonsuited,  the  defendant  shall  have  judgment 
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for  his  (a)  costs,   and    execution  for   the   same   by  capias   ad   satisfa- 

'  8  Mod.  314,  316;  12  Mod.  523;  2  Ld.  Raym.  992;  Salk.  194;  Comb.  482;  6  Mod. 
88.  (a)  But  not  for  double  costs,  for  this  shall  not  be  presumed  merely  for  delay, 
since  the  plaintiif  keeps  possession  of  nothing  by  his  writ  of  error. 

[By  4  Ann.  c.  16,  §  25,  for  preventing  vexation  from  suing  out  defect- 
ive writs  of  error,  it  is  enacted,  "  That  upon  the  quashing  of  any  writ 
of  error,  for  variance  from  the  original  record,  or  other  defect, (b)  the  de- 
fendant shall  recover  against  the  plaintiff  in  error  his  costs,  as  he  should 
have  had,  if  the  judgment  had  been  affirmed,  and  to  be  recovered  in  the 
same  manner." 

(b)  The  words  "other  defect,"  extend  this  act  to  all  writs  of  error.  Cooper  v.  Gin- 
ger, 1  Str.  606 ;  2  Ld.  Raym.  1403 ;  Ratcliffe  v.  Burton,  Ca.  temp.  Hardw.  135  ; 
M'Namara  v.  Fisher,  8  T.  Rep.  302.  Though  no  costs  are  recoverable  in  the  original 
action,  yet  they  are  payable  on  quashing  a  writ  of  error.  Archbishop  of  Dublin  v.  Dean 
of  Dublin,  1  Str.  262.  But,  where  the  defendant  in  error  enters  continuances  to  defeat 
the  writ  of  error,  the  plaintiff  in  error  is  not  liable  to  costs  on  quashing  it.  Gould  v. 
Coulthurst,  1  Str.  139  ;  Rejindoz  v.  Randolph,  2  Str.  834.  But,  though  the  act  of  a 
defendant  may  occasion  the  quashing  of  a  writ  of  error,  yet  if  it  be  not  reprehensible, 
he  shall  not  pay  the  costs.  Cooper  v.  Robbins,  Say.  Costs.  207.  And  none  of  the 
statutes  give  costs  on  the  reversal  of  a  judgment.  Wyvil  v.  Stapleton,  1  Str.  617  ;  8 
Mod.  315  ;]  ||  Bell  v.  Potts,  5  East,  49.  A  judgment  for  the  plaintiff  was  reversed  on 
a  writ  of  error  in  fact  brought  by  the  defendant :  and  the  court  held  that  the  plaintiff 
in  error  was  entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in 
error.     2  Tidd's  Pr.  4th  ed.,  1101,  n.  (/) ;  B.  R.  H.  40  Geo.  3.|| 

||  The  House  of  Lords,  upon  a  writ  of  error  returnable  in  parliament, 
exercise  a  discretionary  power  with  respect  to  the  allowance  of  costs. 
To  these  discretionary  costs,  however,  custom  seems  to  have  prescribed 
a  maximum ;  for  as  they  are  generally,  indeed  invariably,  comprised  in 
one  gross  sum,  they  are  in  no  case,  by  the  usage  and  practice  of  the 
House,  awarded  at  a  higher  amount  than  2001. 

2  Burr.  1097.  To  this  practice  the  attention  of  the  House  was  called  by  Lord 
Eldon  in  1806,  in  order  that  some  measure  might  be  taken  witli  respect  to  it,  the 
smallness  of  the  sum  being  an  inducement  to  the  lodging  of  groundless  appeals,  and 
operating  as  a  grievance  to  the  other  party. 

In  the  Court  of  the  Committee  of  Privy  Council  for  the  hearing  of 
appeals  from  the  judgments  of  the  courts  in  our  colonies  and  settlements 
abroad,  the  same  discretionary  power  with  respect  to  costs  is  exercised, 
and  subject  to  the  same  limitation  as  in  the  House  of  Lords. 

In  the  court  holden  before  the  lord  chancellor,  lord  treasurer,  and 
judges  (under  31  E.  3,  c.  12,)  for  examining  erroneous  judgments  in  the 
Exchequer,  costs  are  given  by  the  lord  chancellor,  or  lord  keeper,  person- 
ally. Upon  the  affirmance  of  a  judgment  in  this  court,  the  attorney  of 
the  prevailing  party  draws  out  a  bill  of  costs  occasioned  by  the  writ  of 
error  and  the  subsequent  proceedings;  upon  which  bill  the  lord  chan- 
cellor signs  his  allocatur.  And  the  practice  is  to  give  interest  from  the 
day  of  signing  the  judgment  to  the  day  of  affirming  it  there,  computed 
according  to  the  current,  not  according  to  the  strictly  legal   rate  of 

interest. 

2  Burr.  1097  ;  Burt.  Pr.  Exch.  331 ;  2  Burr,  ubi  supr. 

In  the  Court  of  Exchequer-chamber,  upon  the  affirmance  of  a  judg- 
ment, the  court  arc  bound  to  allow  double  costs  to  the  defendant  in  error: 
but  the  allowance  of  interest  by  way  of  damages,  upon  such  affirmance, 
is  entirely  matter  within  their  discretion. (c) 

(c)  Interest  allowed  by  this  court  in  trover  for  bills  of  exchange  from  the  date  of  the 
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final  judgment  upon  all  such  bills  as  had  1  leen  received  before  the  judgment,  and  upon 
all  such  as  Had  been  received  afterwards  from  the  time  of  the  receipt  of  them.  Atkins 
v.  Wheeler,  2  N.  R.  205.  Interest  allowed  on  a  judgment  of  mm  pros,  as  well  as  a 
judgment  of  affirmance  in  an  action  of  covenant  for  liquidated  damages.  Sykes  v. 
Harrison,  1  Bos.  &  Pull.  29.  Interest  allowed  on  the  affirmance  of  a  judgment  on  a 
contract  to  make  good  to  the  acceptor  of  a  bill  so  much  money  as  the  dividends  of  a 
bankrupt's  estate  should  fall  short  of  the  amount  of  the  bill,  Furlonge  v.  Rucker,  4 
Taunt.  250  :  on  a  judgment  for  the  balance  of  a  merchant's  account,  and  for  the  inte- 
rest on  that  balance,  Hammel  v.  Abel,  lb.  298  ;  for  goods  sold  and  delivered,^  which 
were  to  have  been  paid  for  by  a  bill  no  bill  having  been  given,  Middleton  v.  Gill,  lb. 
298  ;  for  the  balance  of  an  account  for  money  lent,  and  for  interest  on  the  advances, 
the  plaintiffs,  as  hankers,  having  been  in  the  practice  "1'  charging  it,  Gwyn  v.  Godby, 
lb.  346  :  and  on  a  promise  to  give  a  mortgage,  Anon.  lb.  876;  but  not,  it  should  seem, 
in  an  action  for  unliquidated  damages,  Bristow  v.  Waddington,  2N.R.300;  Saxelby 
v.  Moor,  3  Taunt.  51  ;  Gwyn  v.  Godby,  4  Taunt.  346;  nor  for  rent,  Anon.  lb.  30; 
nor  on  a  judgment  on  a  recognisance  of  bail  in  B.  R.,  it  being  confined  to  the  amount 
ofthedebt,  Anon.  Ik  722;  nor  in  an  action  for  an  attorney's  hill.  Walker  v.  Bayley, 
2  Bos.  ,v  Pull.  219.  Allowed  in  Shepherd  v.  Mackreth,  2  H.  Bl.  °>4.  hut  said  to  have 
been  from  inadvertency.  (3  When  a  defendant  below  brings  a  writ  of  error,  and  the 
judgment  is  affirmed,  the  plaintiff  in  error  is  liable  to  double  costs,  under  the  statute 
concerning  costs,  if  the  writ  actually  delays  the  execution,  Jaokson  v.  Delancy,  13 
Johns.  537  ;  Stone  v.  Burt,  3  Cowen,  379;  and  to  interests  by  way  of  damages  for 
delay  of  execution.    Anon.  2  Cowen.  579;  Bissell  v.  Hopkins,  4  Cowen,  53. £f 

In  the  Court  of  King's  Bench,  upon  writs  of  error  from  the  Common 
Pleas,  and  other  inferior  courts  of  record,  the  officer  taxes  the  costs  of 
affirmance  in  the  same  manner  as  he  taxes  other  costs,  though  somewhat 
more  liberally.  But  he  has  never  any  regard  to  interest,  nor  does  he 
allow  it  as  of  course.  But  the  court,  on  motion,  will  order  interest  to  be 
computed  by  way  of  damages,  on  the  sum  liquidated  by  the  judgment 
below,  down  to  the  time  of  affirmance ;  and  that  the  same  be  added  to 
the  costs  taxed  for  the  plaintiff  in  the  original  action. 

2  Burr.  1097  ;  1  Hullock,  299  ;  2  Burr,  ubi  supr. ;  1  Bl.  Rep.  268  ;  2  Str.  931 ;  2  T. 
Rep.  7'.'. 

,3  When  the  judgment  of  the  court  below  is  reversed,  and  a  venire  de 
novo  is  awarded,  the  Supreme  Court  may  impose  terms   as  to  costs; 
when  no  terms  are  imposed  they  must  abide  the  event  of  the  suit. 
Work  v.  Maclay,  14  S.  &  R.  265. 

In  New  York,  on  the  reversal  of  a  judgment,  the  plaintiff  is  entitled 
to  costs,  and  may  issue  execution  for  them  without  waiting  for  the  final 
event  on  a  venire  de  novo  ordered  in  the  case. 
M'Cauley  v.  Sternburgh,  3  Cowen,  368. 

When  the  defendant  in  error  succeeds  on  a  venire  de  novo,  he  cannot 
tax  the  costs  which  accrued  previous  to  the  venire. 
Walters  v.  Van  Winkle,  2  Penna.  804. 

When  the  defendant  in  error  makes  default,  he  is  not  entitled  to  costs, 
although  the  judgment  be  affirmed. 
6  Litt.  .".2. 

In  Ohio,  when  judgment  is  reversed  in  part  and  affirmed  in  part,  the 
costs  are  equally  divided. (a)  In  New  York,  in  like  case,  costs  are  not 
allowed  to  either  party. (b)  And  in  North  Carolina,  in  such  case,  the 
defendant  in  error  must  pay  the  costs. (c) 

{a)  Carter  v.  Hawley,  Wright,  332.  .(&)  Smith  v.  Janson,  8  Johns.  Ill ;  Bradshaw 
v.  Callaghan,  8  Johns.  566 ;  Anon.  12  Johns.  340.     (c)  Smith  v.  Shepard,  1  Dev.  461.0 

[(H)  Of  Costs  in  a  feigned  Issue. 

When  a  feigned  issue  is  directed  by  a  court  of  law,  whether  in  a 
civil  or  criminal  proceeding,  the  costs  always  abide  the  event  of  the 
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verdict.  But,  when  a  feigned  issue  is  ordered  by  a  court  of  equity,  the 
costs  do  not  follow  the  verdict  as  a  matter  of  course ;  but  the  finding 
of  the  jury  is  returned  to  the  court  that  ordered  it,  where  the  costs  are 
discretionary. 

Still  v.  Rogers,  1  Lill.  Pr.  Reg.  344;  Palmer  v.  "Williams,  Barnes,  130 ;  Res  v. 
Phillips,  1  Wils.  261 :  Herbert  v.  Wilkinson,  lb.  324 ;  Say.  Rep.  34,  S.  C. ;  but  in  the 
case  of  Hoskins  v.  Lord  Berkeley,  4  T.  Rep.  402,  the  Court  of  King's  Bench  strongly 
intimated  an  opinion,  that  as  feigned  issues  were  only  granted  with  leave  to  the  court, 
it  would  be  prudent  in  future,  when  they  permitted  such  issues  to  be  tried,  to  compel 
the  parties  to  consent  that  the  costs  should  be  in  the  discretion  of  the  court.  £S  In 
Pennsylvania,  when  a  feigned  issue  is  directed  by  the  Register's  Court  to  try  the 
validity  of  a  will,  the  costs  in  the  Register's  Court  depend  on  the  event  of  suit. 
Howard  v.  Davis,  1  Browne,  334.  $ 

"Where  the  issue  is  ordered  by  a  court  of  law,  on  a  rule  for  an  infor- 
mation, (a)  or  motion  for  an  attachment,  (b)  the  costs  of  the  original  rule, 
or  motion,  do  not  in  general  follow  the  verdict,  but  only  the  costs  of  the 
feigned  issue ;  which  costs  are  to  be  reckoned  from  the  time  when  the 
feigned  issue  was  first  ordered  and  agreed  to.  (c)  Yet  when  it  was 
ordered,  by  the  consent  rule,  that  the  costs  should  abide  the  event  of  the 
issue,  the  court  directed  the  whole  costs  to  be  paid  under  it.  (d) 

(a)  Ri'x  v.  Nicholls,  Say.  Rep.  229 ;  Thomas  v.  Powell,  1  Burr.  603  ;  Say.  Costs, 
144,  S.  C.  (b)  Rex  v.  Griffith,  Say.  Rep.  253.  (c)  Thomas  v.  Powell,  1  Burr.  603. 
(d)  Oldknow  v.  Wainwright,  2  Burr.  1017 ;  Tidd's  Pr.  072,  673. 

If  any  one  of  several  issues  be  found  for  the  plaintiff,  he  must  have 
his  costs. 

Tempest  v.  Metcalf,  1  Wils.  331.  |3See  the  following  cases  as  to  the  rule  of  allow- 
ing costs  wln'ii  there  are  several  issues.  Benson  v.  Benson,  2  Virg.  Cas.  348  ;  Williams 
X.  Wright,  1  Wend.  277;  Wri-htv.  Williams,  2  Wend.  632;  Conklinv.  Lupton,  1  Wend. 
30;  Van  Patten  v.  Badger,  1  Wend,  69;  Pope  v.  Dalavan,  1  Wend.  68  ;  Booth  v. 
Smith,  5  Wend.  107  ;  People  v.  Feeter,  12  Wend.  480  ;  Osbourne  v.  Lawrence,  9  Wend. 
445  :  O'Brien  v.  Dunlap,  5  Greenl.  281 ;  Bingham  v.  Mareen,  7  Pick.  10 ;  2  Mass. 
446.0 

Where  the  crown  is  party,  the  plaintiff  shall  not  pay  costs,  though  he 
submit  to  a  nonpros. 

Williams  v.  Attorney-General,  Burton's  Pr.  Exeh.  248.] 

||  But,  where  the  king  is  not  a  party,  the  plaintiff",  on  a  nonsuit  in  a 
feigned  issue,  is  liable  to  costs,  though  the  point  in  controversy  turn  on  a 
grant  from  the  crown. 

Bagshaw  v.  Bp.  of  Bangor,  Burt.  Pr.  Exeh.  248.  || 

[If  an  issue  be  directed  out  of  chancery  to  be  tried,  and  the  plaintiff 
give  notice  of  trial,  and  do  not  countermand  it  in  time  ;  upon  motion, 
the  Court  of  Chancery  will  give  costs,  and  not  put  the  defendant  to  move 
the  court  of  law  where  the  issue  is  to  be  tried. 

Anon.  2  P.  Wms.  68.] 

||  The  party  for  whom  the  material  issue  is  found,  where  two  or  more 
issues  are  directed  by  the  Court  of  Chancery,  must  have  the  costs  at  law. 

Blackburn  v.  Gregson,  1  Br.  Ch.  Rep.  425. || 

1|  (I)  Of  Costs  in  Actions  upon  Judgments. 

By  st.  43  G-.  3,  c.  46,  §  4.  In  all  actions  brought  in  England  or  Ire- 
land upon  any  judgment  recovered  in  any  court  in  England  or  Ireland, 
the  plaintiff  shall  not  recover  or  be  entitled  to  any  costs  of  suit,  unless 
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the  court  in  -which  such  action  shall  be  brought,  or  some  judge  of  the 
same  court  shall  otherwise  order. 

An   action  of  debt  upon  bond,  wherein  the  plaintiff  has  a  verdict  for 
nominal   damages  only,  and  takes  his  judgment  for  the  penalty,  is  not 
within  this  act. 
Cammack  v.  Gregory,  10  East,  525. 

Nor  is  a  judgment  of  nonsuit;   the  judgments  intended  by  the  act 
being  judgments  recovered  by  plaintiffs. 
Bennett  v.  Neale,  14  East,  343. 

Where  a  defendant,  against  whom  judgment  had  been  obtained,  sued 
out  a  writ  of  error,  and  to  an  action  on  the  judgment  pleaded  nul  tiel  re- 
cord ;  the  court,  under  the  discretion  given  to  them  by  this  act,  allowed 
the  plaintiff  his  costs  of  the  action  on  the  judgment ;  for  the  defendant 
should  have  moved  to  stay  proceedings ;  the  inference  from  the  plea  of 
nul  tiel  record  was,  that  the  writ  of  error  was  brought  for  delay. 

Gamwell  v.  Barker,  5  Taunt.  264. U 

(K)  Of  Costs  in  the  several  Steps  and  Proceedings  of  a  Cause. 

As  the  courts  exercise  a  discretionary  power  in  awarding  costs,  before 
there  is  a  final  judgment  in  the  cause,  it  seems  difficult  to  ascertain  the 
several  cases  in  which  they  will  make  use  of  this  power ;  however,  it 
may  be  observed  in  general,  that  the  delays  or  contempts,  which  either 
party  is  guilty  of,  can  only  be  remitted  or  purged  on  payment  of  costs. 

j3  The  imposition  of  costs  on  a  party  who  applies  for  relief  depends  on  the  equity 
of  the  case,  are  in  the  discretion  of  the  court,  and  not  on  any  statute.  Phillips  v. 
Pick,  2  Johns.  Gas.  102.0 

As,  for  not  going  on  to  trial,  inquiry,  (a)  &c,  so,  if  the  plaintiff  moves 
to  amend  his  declaration,  (which  is  seldom  refused  whilst  the  proceed- 
ings are  in  paper,)  it  must  be  on  payment  of  costs. 

12  .Mod.  560.  j3A  party  who  obtains  leave  to  amend  is  required  to  pay  costs. 
Rogers  v.  Finney,  1  Green,  1  ;  Holmes  v.  Lansing,  1  Johns.  Cas.  248  ;  Stafford  v. 
Green.  1  Johns.  505  ;  Anon.  2  Wash.  C.  C.  R.  270 ;  4  Wash.  C.  C.  R.  630.^  [It  is 
laid  down  in  the  case  here  referred  to  in  12  Mod.  that,  if  upon  notice  of  trial,  the  de- 
fendant draws  briefs,  retains  counsel,  and  makes  ready  his  witnesses,  before  that 
notice  is  countermanded,  upon  affidavit  thereof,  and  motion,  he  shall  have  such  costs 
as  the  master  shall  tax.  But  it  hath  been  since  holden,  that  if  a  notice  of  trial  be  re- 
gularly countermanded,  the  defendant  is  not  entitled  to  receive  the  costs  of  a  witness 
who  resided  in  London,  and,  before  the  countermand  was  delivered,  set  out  to  attend 
the  assizes  in  the  country.  Hester  v.  Hall,  Barnes,  307 ;  Goodright  v.  Hoblyn,  lb. 
298  :  Pr.  Reg.  C.  P.  393,  S.  C.  A  plaintiff  is  not  liable  to  costs  for  not  proceeding  to- 
trial  according  to  notice,  if  the  delay  was  the  result  of  inevitable  accident,  Ogle  v. 


Moffit,  Barnes,  133,  or  occasioned  by  the  neglect  of  the  defendant's  attorney.  Strong 
v.  Harwood,  Say.  Costs,  174. J  ||If  a  defendant  do  not  proceed  to  trial  by  proviso, 
pursuant  to  his  notice,  or  countermand  the  same  in  due  time,  he  shall  pay  costs. 
Wilkinson  v.  Poole,  2  Str.  797;  1  T.  Rep.  696.||  (a)  [Shadford  v.  Houston,  1  Str. 
317  ;  Sutton  v.  Bryan,  2  Str.  728.]  ||  In  some  cases  there  may  be  amendments  without 
the  payment  of  costs,  1  East,  372  ;  10  East,  237;  3  Mod.  112  ;  1  Ld.  Raym.  94,  116; 
Say.  Costs,  157 ;  1  Salk.  50. ||    Vide  title  Amendment,  letter  (G). 

There  are  no  costs  in  abatement  upon  demurrer,  because  there  are  no 
damages  given,  but  only  a  respondeas  ouster  awarded. 
10  Mod.  88. 

[No  costs  are  allowed  to  either  party  on  a  repleader,  because  it  is  a 
judgment  of  the  court  upon  the  pleading ;  and  both  parties  were  in  fault 
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to  allow  an  immaterial  or  insufficient  issue  to  be  joined,  and  therefore 
neither  of  them  can  have  any  claim  to  receive  costs  from  the  other. 

6  Mod.  2  ;  1  Lill.  Pr.  Reg.  472 ;  2  Salk.  579 ;  3  Burr.  304 ;  2  Ventr.  196  ;  Barnes, 
125  ;  G  T.  Rep.  131 ;  2  Bos.  &  Pull.  379.] 

But  the  statutes  give  costs  on  a  non  pros.,  and  this  even  before  declar- 
ing, and  then  the  plaintiff  is  demandable,  for  he  is  not  in  court  by  attor- 
ney until  he  has  declared ;  but  since  he  has  put  in  his  appearance  by 
attorney,  the  court  will  vacate  his  appearance,  if  he  does  not  do  as  he 
ought  to  do  in  declaring ;  and  this  sort  of  nonsuit  is  as  well  within  the 
statutes,  as  when  he  is  demandable  at  the  nisi  prius ;  but  because  the 
King's  Bench  suffered  them  to  lie  three  terms  without  awarding  a  non 
pros.,  therefore, 

By  the  8  Eliz.  c.  2,  if  upon  a  latitat,  alias,  or  pluries  capias  issuing 
out  of  the  King's  Bench,  the  plaintiff  does  not  declare  within  three  days 
after  bail  put  in,  or  after  declaration  shall  delay  or  suffer  his  suit  to  be 
discontinued,  or  be  nonsuit,  the  court  shall  award  the  defendant  his  costs 
and  damage. 

Leon.  105  ;  Hutt,  36 ;  Cro.  Car.  575  ;  Hard.  152. 

Enlarged  to  the  end  of  the  2d  term,  by  an  order  of  K.  B.  made  Mich,  term,  10  G.  2  ; 
Reg.  2,  note  (b).  [This  statute  doth  not  extend  to  actions  brought  by  executors  or  ad- 
ministrators, in  their  representative  character.  Cro.  Eliz.  69  ;  Cro.  Jac.  361.  If  the 
plaintiff  enter  a  noli  j>roseqai,  the  defendant  is  entitled  to  costs  upon  this  statute. 
Cooper  v.  Tiffin,  3  T.  Rep.  511.] 

After  a  declaration  put  in  by  the  plaintiff,  if  the  defendant  puts  in  a 
bar  or  demurrer,  and  the  plaintiff  does  not  reply,  &c,  there  is  a  judgment 
against  him  on  the  bar,  &c,  and  costs  awarded,  because  he  does  not 
prosecute  his  writ  with  effect. 

After  issue  joined  or  a  verdict  given,  the  plaintiff  cannot  discontinue 
without  leave  of  the  court,  which  is  never  granted  but  upon  payment 
of  costs.* 

*Qu.  if  he  can  discontinue  at  any  time,  after  suit  commenced,  -without  paying  costs? 

The  plaintiff  cannot  bring  a  new  ejectment  without  paying  the  costs 
of  the  first. 

4  Mod.  379.  Vide  tit.  Ejectment,  (B)  3.  That  if  a  new  trial,  or  ^second  issue  be 
directed  out  of  Chancery,  it  must  be  on  payment  of  costs.  2  Vera.  75  ;  8  Mod.  225  ; 
Vide  tit.  Trial,  (L.) 

[It  was  formerly  not  usual  (a)  in  any  actions,  but  ejectments,  to  stay 
the  proceedings  in  a  second  action,  until  the  costs  were  paid  in  a  prior 
one  for  the  same  cause ;  and,  particularly,  if  the  merits  did  not  come  in 
question  on  the  former  trial. (b)  But  of  late  years  it  hath  been  done,  in 
several  instances,  on  the  ground  of  vexation  ;{e)  and  || that,  whether  the 
former  action  were  in  the  same  or  a  different  court. (d)  _  In  the  King's 
Bench,  the  practice  is  not  confined  to  cases  where  a  trial  was  had  in  a 
former  action,  but  applies  equally  where  the  cause  is  put  an  end  to  by 
judgment  of  non  pros.,  or  as  in  case  of  a  nonsuit.  But  it  is  otherwise 
in  the  Common  Pleas ;  for  that  court  never  interferes,  unless  the  merits 
of  the  case  have  been  tried  in  the  former  action.(e)||  And  in  one  case, 
(g)  where  the  action  was  brought  by  husband  and  wife,  the  court  stayed 
the  proceedings  until  the  payment  of  costs  in  the  former  action,  at  the 
suit  of  the  husband  only,  it  being  for  the  same  demand. 

(a)  Tidd's  Pr.  5  Ed.  534;  Real  v.  Macky,  2  Str.  1206;  English  v.  Cox,  Cowp.  322; 
Say.  Costs,  251,  S.  C. ;  Lazarus  v.  Pritchard,  Barnes,  125 ;  Doe  v.  Alston,  1  1.  Rep 
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491  :  but  see  Lord  Biron's  case.  1  Ventr,  LOO.  ((>)  Bass  v.  Firmen,  1  Ld.  Rayin.  697 
(c)  Weston  v.  Withers,  2  T.  Rep.  511;  Gravenor  v.  Cape  Say.  Costs,  245;  Melchar 
x  Che  Executors  of  Halsey,  Eb.  247;  2  Bl.  Rep.  741,  S.  C. ;  3  Wils.  149.  [d)  Nevitt 
v.  Lade,  K.  24  (i.  .",.  B.  R.;  1  Tidd,  ubi  supra,  (e)  3  Bos.  &  Pull.  23;  Cox  v.  Chubb, 
2  Bl.  Rep.  809;  Cooke  v.  Dobree,  1  II.  Bl.  10.  (.</)  Lampley  and  Wife  v.  Sands,  H. 
25  Geo.  3,  B.  R.  Tidd's  Pr.  285.  [| This  rule  has  been  followed  in  equity  where  the 
former  suit  was  in  the  same  court,  or  even  in  another  court  of  equity,  for  the  same  mat- 
ter :  Pickett  v.  Loggon,  5  Ves.706;  Holbrooke  v.  Cracraft, lb,  (note ;)  hut  not  where 
the  first  proceeding  was  at  law.  or  in  the  ecclesiastical  court.  \\  ild  v.  Hobson,  2  Yes. 
&  Beames,  L05.|  3See  Plumsted  v.  Rudebagh,  1  5Teates,502;  Newton  v.  Bewley,  1 
Browne  38;  Bordeaux  v.  Cave,  2  Bailey,  6 ;  Boycev.  Hancock,  2  Bailey,  53 ;  Sooyv. 
M'Kean,  4  Halst.86;  Cooper  v.  Shepherd,  1  Halst.96;  Coxe  v.  James,  4  Halst.  378  ; 
Cuyler  v.  Vanderwerk,  1  Johns.  Cas.  247  ;  Jackson  v.  Slumber,  2  Wend.  257  ;  S.  C.  4 
Wend.  216;  Taylor  v.  Vanderwoort,  9  Wend.  419. £/ 

So,  it  was  formerly  not  usual, (a)  in  any  actions  but  ejectments,  or  ac- 
tions qui  tarn,  to  require  security  for  costs,  whore  the  plaintiff  resided 
abroad;  for  it  was  considered,  that  such  a  proceeding  might  aifect  trade, 
by  excluding  foreigners  from  our  courts,  and  would  be  a  means  of  clog- 
ging the  course  of  justice.  But  now,  although  a  plaintiff  be  not  com- 
pellable to  give  security  for  costs,  merely  as  a  foreigner,  if  he  reside  in 
this  country ;  yet,  whether  he  be  a  foreigner  or  native,  if  he  reside 
abroad  out  of  the  reach  of  the  process  of  the  court,  the  proceedings  will 
be  stayed  till  he  return,  or  security  be  given  for  the  payment  of  costs.(6) 

(a)  Real  v.  Macky,  2  Str.  1206 ;  Lamu  v.  Sewell,  1  Wils.  266 ;  Maxwell  v.  Mayer, 
Say.  Costs,  156  ;  2  Burr.  1026,  S.  C;  Bosewell  v.  Irish,  4  Burr.  2105  ;  Golding  v.  Bar- 
low, Cowp.  24:  Nuncomar  v.  Burdett,  lb.  158  ;  English  v.  Cox,  lb.  322.  (6)  Pray  v. 
Edie,  1  T.  Rep.  267  ;  Fitzgerald  v.  Whitmore,  lb.  362  ;  Doe  v.  Alston,  lb.  491.]  ||But 
see  Parquot  v.  Eling,  1  H.  Bl.  100,  cuufr.;  but  (Janesford  v.  Levy,  2  H.  Bl.  118,  ace. 
and  laid  down  as  a  settled  point ;  since  relaxed,  however,  in  favour  of  foreign  seamen 
serving  on  hoard  English  ships,  Henschen  v.  Garves,  lb.  383  ;  Jacobs  v.  Stevenson,  1 
Bos.  &  Pull.  96;  or  being  in  the  habit  of  navigating  them  to  and  from  the  ports  of  this 
country.  Nelson  v.  Ogle,  2  Taunt.  253.  And  where  the  plaintiff  was  a  prisoner  in 
France,  the  court  refused  to  grant  a  rule  compelling  him  to  give  security  for  costs. 
Tullock  v.  Crowley,  1  Taunt.  18.  So,  where  a  prisoner  of  war  in  this  country  sued  for 
wages  earned  on  board  an  English  ship.     Maria  v.  Hall,  2  Bos.  &  Pull.  236.|| 

||  But  proceedings  shall  not  be  stayed,  even  in  a  qui  tarn  action, 
merely  on  account  of  the  defendant's  poverty ;  (c)  or  because  be  is 
protected  as  servant  to  a  foreign  (d)  minister ;  or  in  ejectment,  where 
the  lessor  of  the  plaintiff  is  known,  of  full  age,  and  resident  in  the 
country. (e)  And  where  (</)  a  commission  of  bankrupt  had  issued 
against  the  plaintiff,  who  was  gone  with  his  family  to  New  York,  upon 
the  petition  of  the  defendant,  who  was  the  only  creditor,  and  had  chosen 
himself  assignee,  and  the  plaintiff  brought  an  action  against  the  defend- 
ant, to  try  the  validity  of  the  commission,  the  Court  of  Common  Pleas 
refused  to  stay  the  proceedings  till  he  should  give  security  for  costs  ;  for 
in  this  case  the  defendant  having  possessed  himself  as  assignee  of  all  the 
plaintiff's  property,  had  thereby  put  it  out  of  his  power  to  give  any 
pledge  or  counter  security  to  those  who  might  be  bound  for  him. 

(c)  Golding  v.  Barlow,  Cowp.  24;  Shindler  v.  Roberts,  Barnes,  126  ;  Field  v.  Car- 
ron,  2  H.  Bl.  27.  (</)  Davies  v.  Solomon,  T.  25  Geo.  3,  K.  B.  1  Tidd,  532,  5  Ed. 
(e)  Doe  v.  Alston,  1  T.  Rep.  491,     [g)  M'Cullock  v.  Robinson,  2  N.  R.  352. 

Where  the  defendant  is  entitled  to  demand  security,  he  should  apply 
for  it  to  the  plaintiff's  attorney ;  (A)  and  if  the  motion  be  delayed  till 
after  notice  of  trial,  the  Court  of  King's  Bench  will  require  an  affidavit 
that  such  application  has  been  (i)  made,  though,  before  notice  of  trial, 
an  affidavit  is  unnecessary. {k)     The  motion,   however,   should,   in  all 
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ca^s,  be  made  as  soon  as  the  defendant  can  reasonably  do  it,  after 
knowledge  of  the  fact  of  the  plaintiff's  residence  abroad ;  and  therefore 
if  it  might  have  been  made  earlier,  it  comes  too  late  after  issue  joined 
and  notice  of  trial  given.  (/) 

1  Tidd,  ubi  supra.  (A)  2  Smith's  Rep.  (i)  Per  Cur.  E.  47  G.  3.  (A)  lb.  (/)  Wal- 
ters v.  Frythall,  5  East,  338;  .  v.  Cazenove,  T.  44  G.  3,  K.  B.  ace.     Barker  v. 

Hargreaves.  6  T.  Rep.  597,  contr.     ji  As  to  giving  security  for  costs,  see  post  (O).g/ 

The  defendant  must  put  in  bail  previously  to  the  application. 
De  la  Preuve  v.  Due  de  Biron,  4  T.  Rep.  697. 

But,  if  a  foreigner  sue  two  defendants,  and  only  one  of  them  put  in 
bail,  that  one  may  require  the  plaintiff  to  give  security  for  costs,  without 
putting  in  bail  for  the  other  defendant. 

Carr  v.  Shaw,  6  T.  Rep.  496. 

The  agreeing  to  take  short  notice  of  trial  is  a  waiver  of  the  defendant's 
opportunity  to  apply  for  such  security. 

Michel  v.  Pareski,  2  H.  Bl.  593  ;  Muller  v.  Gernon,  3  Taunt.  272;  Steel  v.  Lacy, 
lb.  273,  note. 

On  moving  for  a  rule  for  security  for  costs,  the  defendant  must  state 
in  what  stage  proceedings  are ;  and  the  court  will  not  grant  the  rule 
unless  application  has  been  made  to  plaintiff  for  security. 

1  Marsh.  376;  3  M.  &  S.  283;  1  Barn.  &  A.  331 ;  6  Taunt.  20. 

And  the  Common  Pleas  will  not,  on  the  motion  for  security,  enter  into 
the  merits  of  the  case  ;  and  the  security  is  not  required  if  the  plaintiff 
resides  in  this  country ;  nor  where  plaintiff  is  abroad,  if  the  defendant 
has  taken  any  step  in  the  cause  subsequently  to  his  being  acquainted 
with  the  fact  of  the  plaintiff  being  abroad. 

5  Barn.  &  A.  702. 

A  plaintiff  resident  in  Ireland,  is  bound  to  give  security  though  he 
sometimes  come  over  and  sojourn  in  this  country. 

4  Moo.  356. 

In  answer  to  the  application,  the  plaintiff  should  distinctly  swear  that 
he  resides  and  intends  to  continue  to  reside  in  England. 

5  Barn.  &  A.  908. 

Plaintiffs  suine  as  executors  may  be  compelled  to  give  the  security. 
1  Bro.  &  Bing.  277. 

So  also  a  defendant  in  replevin. 

1  Bro.  &  Bing.  505. 

Security  cannot  be  required  of  a  person  quitting  this  country  for  a 
mere  temporary  residence  abroad,  nor  from  a  foreign  ambassador  in  this 
country. 

7  Moo.  613 ;  5  Maule  &  S.  503. 

Nor  from  a  foreigner  during  his  absence  on  board  his  own  ship,  if  he 
reside  here  part  of  the  year. 

8  Taunt.  711. 

Security  will  be  required  of  an  uncertificated  bankrupt. 
7  Term  R.  296.     Sed  vide  2  Taunt.  61. 

And  also  of  an  insolvent  or  his  assignee. 

1  Marsh.  447  ;  6  Taunt.  123  ;  2  Barn.  &  C.  579.     Sed  vide  7  Moo.  314, 

So  also  of  a  plaintiff  convicted  of  felony  after  issue  joined. 
J  Barn.  &A.  159. 
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But  n  »t  where  one  plaintiff  is  resident  in  this  country,  though  the 
other  be  resident  abroad. 

1  East,  131;  7  Taunt.  307. 

A  plaintiff  in  error  residing  out  of  the  jurisdiction  will  be  compelled 
to  give  security ;  but  not  an  infant  plaintiff. 

5  Barn.  &  A.  265 ;   1  Marsh.  4. 

(3  When  regular  proceedings  are  set  aside  on  motion,  the  applicant 

must  pay  the  costs,  (a)  but  in  such  cases  they  must  first  be  taxed,  (b) 

(a)  Torrey  v.  Morehouse,  1  Johns.  Cas.  242;  (b)  Southerland  v.  Sheffield,  2  Wend. 
293. 

When  a  plaintiff  gives  notice  of  trial,  and  afterwards  countermands 
it.  he  must  pay  the  costs  incurred  by  the  defendant  between  the  time 
when  he  served  the  notice  and  the  countermand. 

Keys  v.  Beardsley,  18  Johns.  135  ;  1  Caines,  123 ;  2  Wend.  241 ;  4  Cowen,  429. 

When  the  plaintiff  is  prevented  from  going  on  to  trial,  in  consequence 
of  inevitable  accident,  and  does  not  countermand  *he  notice,  after  he 
discovers  that  the  cause  cannot  be  tried,  if  there  were  time  sufficient  to 
countermand  it,  must  pay  the  costs  of  the  circuit. 

Jackson  v.  Brown,  1  Caines,  484. 

When  a  plaintiff  is  compelled  to  pay  costs  for  not  going  on  to  trial  at 
the  circuit  pursuant  to  notice,  and  he  afterwards  obtains  a  verdict,  he 
cannot  charge  the  defendant  with  his  costs  of  that  circuit. 

Linacre  v.  Lush,  3  Wend.  305. 

WThen  the  defendant  puts  off  a  cause  on  affidavit,  he  is  not  bound  to 
pay  the  costs  of  striking  a  jury  summoned  on  a  rule  of  the  plaintiff. 

Kennedy  v.  Nixon,  1  Halst.  159.  g/ 

It  was  formerly  not  allowed  in  cross-actions  between  the  same  parties, 
to  deduct  the  costs  of  one  action  from  those  of  the  other ;  because,  it 
was  said,  it  required  the  authority  of  an  act  of  parliament  to  enable  a 
defendant  in  an  action  to  set  off  a  mutual  debt,  and  that  act  did  not  ex- 
tend to  the  case  of  costs.  But  this  is  now  become  a  common  practice,  (c) 
and  it  depends  not  on  the  statutes  of  set-off,  but  on  the  general  jurisdic- 
tion of  the  courts  over  their  suitors.  And  it  has  been  done  even  where 
the  parties  have  not  been  precisely  the  same  in  the  two  actions,  (d)  and 
also  where  the  actions  have  been  brought  in  different  courts,  (e) 

Duthy  v.  Tito,  2  Str.  1206  ;  Powel  v.  Smith,  Bull.  N.  P.  336 ;  Goodtitle  v.  Lowe, 
Barnes,  130;  Mordecai  v.  Nutting,  lb.  145;  Bull.  N.  P.  336,  S.  C.  (c)  Scoffin  v. 
Robinson,  Barnes,  145;  Robert  v.  Biggs,  lb.  146;  Bull.  N.  P.  336,  S.  C.  ;  Wills  v. 
Crabb.  ]b.  ibid ;  Thrustout  v.  Crafter,  2  Bl.  Rep.  826.  (d)  Nunez  v.  Modigliani,  1  H. 
Bl.  217.     (e)  Hall  v.  Ody,  2  Bos.  &  Pull.  28 ;  Emden  v.  Darley,  1  N.  Rep.  22. 

Where  an  action  was  brought  for  the  recovery  of  costs  directed  to  be 
paid  to  the  plaintiff  by  an  interlocutory  order  of  the  Mayor's  Court  of 
London,  and  a  verdict  was  found  for  the  plaintiff;  though  the  verdict 
was  set  aside,  on  the  ground  that  no  action  could  be  sustained  for  such 
costs,  and  judgment  was  given  for  the  defendant;  yet  the  court  directed 
those  costs  to  be  deducted  from  the  costs  allowed  to  the  defendant  in  this 
action. 

Emerson  v.  Lashley,  2  H.  Bl.  248,  253. 

So,  where  A  was  equitably  entitled  to  the  costs  of  a  nonsuit  in  an 
action  by  B  against  C  and  liable  to  pay  the  costs  of  a  nonsuit  in  an 
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acuon  by  himself  against  B,  he  was  allowed  to  set  oft  the  costs  of  the 
nonsuit  in  the  former  action  against  those  in  the  action  by  himself 
against  B. 

O'Conner  v.  Murphy,  1  H.  Bl.  657. 

Where  in  assault  and  battery  against  two  defendants,  one  of  whom 
suffered  judgment  to  go  by  default,  and  the  other  pleaded  not  guilty, 
and  on  the  trial  there  was  a  verdict  for  the  latter ;  and  as  to  the  former, 
the  jury  assessed  damages  at  l«y.,  the  court  allowed  the  plaintiff  to  set 
off  the  costs  which  he  was  to  receive  from  the  defendant,  who  had  let 
judgment  go  by  default,  against  those  which  he  was  liable  to  pay  to  the 
other  defendant,  upon  an  affidavit  that  the  defendants  had  agreed  to 
consolidate  the  costs.  So,  in  trespass  against  three,  two  of  whom  had 
let  judgment  go  by  default,  and  the  third  had  obtained  a  verdict,  upon 
an  affidavit  that  the  two  first  had  acted  under  the  authority  of  the  third, 
who  bad  undertaken  to  pay  the  damages  and  costs. 

Cawthorne  v.  Thompson,  Hullock,  471  ;  Schoole  v.  Noble,  1  H.  Bl.  23. 

The  Court  of  King's  Bench  has  permitted  defendants  to  set  off  a 
judgment  recovered  by  them  against  the  plaintiff,  against  the  judgment 
obtained  by  the  plaintiff  against  them,  though  it  appeared  that  the 
plaintiff  had  also  a  separate  demand  upon  one  of  the  defendants. 

Glaister  v.  Hewer,  8  T.  Rep.  69. 

But  that  court  has  refused  to  permit  a  judgment  recovered  by  A 
against  B  and  C  to  be  set  off  against  a  judgment  recovered  against  A 
by  tbe  assignees  of  B  under  an  insolvent  debtors'  act,  the  interests 
of  third  persons  intervening,  who  have  claims  by  the  statute.  And 
Lord  Ellenborough,  in  this  case,  expressed  a  strong  disinclination  to 
extend  the  power  of  setting  off  debts  upon  general  grounds  of  equity 
beyond  the  line  which  the  legislature  had  thought  proper  to  mark  out. 

Doe  v.  Darnton,  3  East,  149. 

Where  the  plaintiff  sued  out  execution  against  the  defendant,  an 
uncertificated  bankrupt,  notwithstanding  the  allowance  of  a  writ  of 
error,  and  the  execution  was  set  aside  for  irregularity,  with  costs,  the 
court  would  not  permit  the  amount  of  those  costs  to  be  set  off  against 
the  costs  of  the  action,  but  compelled  the  plaintiff  to  pay  them  forth- 
with. 

Hill  v.  Tebb,  1  N.  Rep.  311.  || 

The  defendant  shall  not  pay  the  costs  of  reversing  an  outlawry  until 
the  plaintiff  declares  against  him ;  and  if  the  plaintiff  be  nonsuit,  the 
defendant  shall  have  them  again  in  his  costs;  and  if  there  be  more 
defendants  than  one,  and  they  be  all  outlawed,  they  shall  all  be  contri- 
butory for  the  costs,  and  not  every  one  pay  the  whole  costs. 

Vide  title  Outlawry. 

(L)  Costs,  how  assessed  or  taxed. 

After  the  making  of  the  statutes  that  introduced  costs,  it  was  agreed 
on  as  a  rule,  that  the  jury  should  tax  the  damages  apart,  and  the  costs 
apart,  that  so  it  might  appear  to  the  court  that  the  costs  were  not  con- 
sidered in  the  damages;  and  when  it  was  evident  that  the  costs  taxed 
by  the  jurv  were  too  little  to  answer  the  costs  of  suit,  the  plaintiff  prayed 
that  the  officer  might  tax  the  costs,  and  that  was  inserted  in  the  judg- 
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merits  ;  and  therefore  said  to  be  done  ex  assensu  of  the  plaintiff,  (a) 
because  at  his  prayer. 

Roll.  Abr.  f>17.  («)  [Formerly,  if  these  words  were  omitted,  or  even  misplaced,  in 
the  judgment,  it  was  error.  But  this  is  now  helped  by  16  <S:  17  Car.  2,  c.  8,  §  1,  and 
J  Ann.  c.  IT>.  §  2.  And  in  an  action  of  debt,  it'  there  be  no  writ  of  inquiry  to  ascertain 
the  damages  sustained  by  the  detention  of  the  debt,  the  damages  assessed  by  the  court, 
as  well  as  the  costs  of  the  suit,  should,  in  the  judgment,  be  stated  to  be  given  with  the 
it  of  the  plaintiff;  hut  the  omission  of  such  statement,  it  seemeth,  is  aided  by  the 
It;  \  17  <  'ar.  2,  or.  at  least,  may  be  supplied  at  any  time.  Tully  v.  Sparkes,  2  Str.  868; 
2  Ld.  Raym.  1570  ;  1  Barnard.  325,  335,  S.  C.  So,  if  a  manifest  miscomputation,  or 
any  plain  mistake  in  figures,  should  appear  on  the  face  of  the  record  with  regard  to  costs, 
it  may  be  amended.    4  Burr.  L989  ;  1  Roll.  Abr.  205,  pi.  5.] 

[It  is  said,  that  if  a  judgment  be  entered  up  with  a  blank  for  the  costs, 
they  cannot  be  afterwards  inserted. 

7  Mud.  129;  Ilullock,  622. 

If  the  jury  assess  costs  in  a  case  wherein  none  are  recoverable  by 
law,  the  judgment  should  be  entered  nullo  habito  respectu  to  such 
costs. 

Green  v.  Cole,  2Saund.  257. 

The  jury  ought  ex  officio  to  give  costs  in  an  action  in  which  costs 
are  recoverable  by  law ;  but,  if  they  omit  or  refuse  to  do  so,  the  court 
will,  on  motion,  order  costs  to  be  taxed,  and  endorsed  on  the  poslea. 

Stores  v.  Tong,  Ca.  Pr.  C.  P.  7  ;  Ward  v.  Snell,  1  H.  Bl.  10.  Vide  1  Lill.  Abr.  472.] 

||  A  gross  sum  may  be  assessed  by  the  jury  in  their  verdict  for 
damages  and  costs ;  because  the  word  damna,  in  its  largest  sense, 
includes  costs ;  or  damages  and  costs  may  be  assessed  separately.  In 
the  former  case  the  plaintiff  cannot  have  judgment  beyond  the  amount 
of  the  damages  laid  in  his  declaration,  because  the  damages  and  costs 
being  entirely  assessed,  non  constat  how  much  is  given  for  the  one,  and 
how  much  for  the  other,  and  the  jury  may,  possibly,  have  given  greater 
damages  than  the  plaintiff  declared  for,  and  he  can  have  judgment  only 
to  that  amount.  But,  by  assessing  them  in  distinct  sums,  the  jury  may 
give  damages  to  the  extent  of  what  the  plaintiff  has  declared  for,  and 
also  costs  of  suit,  though  together  they  may  exceed  the  damages  laid  in 
the  declaration. 

Hullock,  649;  Cro.  Jac.  420;  Co.  Litt.  257  a;  9  East,  298  ;  13  H.  7,  16;  10  Co. 
117  b;  Cro.  Eliz.  568;  Pilfold's  case,  10  Co.  116;  Cro.  Jac.  297;  Jenk.  288  ;  Cro. 
Eliz.  544;  Yelv.  70. 

If  the  costs  assessed  by  the  jury  be  omitted  in  the  entry  of  the  judg- 
ment, it  will  be  error.  And  where  the  costs  de  incremento  were,  in  the 
entry  of  the  judgment,  said  to  be  assessed  per  juratores,  instead  of  per 
curiam,  it  was  holden  to  be  error,  (b)  But,  if  judgment  be  given  for 
the  damages  and  costs  assessed  by  the  jury,  the  want  of  judgment  for 
costs  de  incremento  is  not  error. 

Heines  v.  Guie,  Yelv.  107;  Bistop's  case,  1  Roll.  Abr.  205,  pi.  2;  and  see  Anger  v. 
Brookhen,  2  Show.  56,  89.     (b)  Goose  v.  Penton,  3  Keb.  394. 

Costs  are  allowed  on  an  interlocutory  proceeding  in  a  writ  of  entry. 

2  Bing.  387. 

Where  a  nolle  prosequi  is.  entered  as  to  some  counts,  there  is  no  rule 
for  allowing  any  costs  of  those  counts 

16  East,  129. 

(As  to  costs  on  petitions,  as  to  returns  of  members  to  parliament,  see 
7  Term  R.  507 ;  11  East,  194 ;  4  Mauie  &  S.  234.) 
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The  court  will  not  compel  the  attendance  of  a  witness  before  the 
prothonotary,  to  enable  him  to  tax  a  bill  of  costs  arising  in  the  coiut, 
reftrred  to  him  for  that  purpose  by  a  master  in  Chancery. 

Prothero  v.  Thomas,  8  Taunt.  6T0. 

A  plaintiff  is  entitled  to  the  allowance  of  a  sum  sworn  to  have  been 
paid  for  postage  of  foreign  letters,  as  being  solely  applicable  to  the  cause  ; 
but  he  is  entitled  to  the  expenses  of  the  production  and  translation  of  such 
letters  only  as  are  applicable  to  such  parts  of  the  counts  as  relate  to  the 
verdict. 

Lopex  v.  De  Tastet,  3  Bro.  &  Bing.  292. 

Where  plaintiff  brought  four  actions  against  two  insurance  companies 
for  loss  by  fire,  and  a  verdict  was  found  for  the  former  against  each 
company  in  two  of  the  causes  only,  it  was  held  that  the  costs  were  to 
be  apportioned  equally,  although  three  causes  only  were  set  down 
for  trial  at  the  same  sittings,  there  being  a  demurrer  pending  in  the 
other. 

Severn  v.  Olive,  3  Bro.  &  Bing.  72 ;  6  Moo.  235. 

In  an  action  for  disturbance  of  a  watercourse,  the  expenses  of  plans 
user'  at  the  trial  were  allowed. 

Holmes  v.  Holmes,  2  Bing.  75. 

Where  defendant  married  a  party  to  a  Chancery  suit,  and  received  a 
part  of  the  property  in  right  of  his  wife,  he  was  held  liable  to  the  soli- 
citor for  a  proportion  of  costs,  although  the  bill  had  only  been  delivered 
to  a  co-defendant. 

Gray  v.  Wainman,  7  Moo.  467. 

The  party  succeeding  is  not  entitled  to  costs  of  examining  witnesses 
on  interrogatories,  or  taking  office  copies  of  depositions,  but  each  party 
applying,  pays  his  own  expense,  unless  otherwise  expressed  in  the 
rule. 

Stephens  v.  Crichton,  2  East,  R.  259;  and  see  8  East,  R.  393. 

Where  there  is  reasonable  ground  for  supposing  that  a  witness  will  be 
admissible,  the  master  may  allow  his  expenses  on  taxation  of  costs 
against  the  other  party. 

Rushworth  v.  Wilson,  1  Barn.  &  C.  267. 

And  where  a  seafaring  man  remained  in  this  country,  in  order  to  giv^ 
evidence  in  a  cause,  the  master  was  held  justified  in  allowing  him  a  sub 
sistence  from  the  service  of  the  writ  to  the  trial. 

Berry  v.  Pratt,  1  Barn.  &  C.  276 ;  and  see  1  Marsh.  563;  6  Taunt.  88. 

Expenses  of  a  person  sent  to  inquire  after  the  witnesses  to  a  bond  were 
not  allowed  on  taxation  of  costs. 

Laing  v.  Bowes,  3  Maule  &  S.  89.     Sed  vide  2  Bing.  341. 

Nor  the  expenses  of  experiments  necessarily  made  for  the  purpose  of 
affording  evidence  on  a  point  in  dispute  new  to  scientific  men. 

Severn  v.  Olive,  3  Bro.  &  B.  72. 

No  costs  are  allowed  for  a  witness  who  has  not  been  paid  before  the 
claim  is  made. 

1  Bro.  &  B.  292. 

The  rule  established  by  the  cases  as  to  taxing  costs  in  part  for  the 
plaintiff  and  in  part  for  the  defendant,  seems  to  amount  to  this;  that 
where  the  plaintiff's  demand   is  altogether  denied  by  the  defendant's 

2  Z 
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pleas,  and  at  the  trial  the  plaintiff  obtains  a  verdict  for  part  of  hi3 
demand,  and  the  defendant  for  other  part,  the  plaintiff  is  entit.ed  to 
the  costs  of  the  issues  found  for  him,  including  the  general  costs  of  the 
trial,  but  not  including  costs  of  the  issues  found  for  the  defendant;  but 
that  the  defendant  is  not  entitled  on  these  last  to  any  costs  from  the 
plaintiff;  but  where  the  defendant  sutlers  judgment  by  default  as  to  part 
of  the  plaintiff's  demands,  and  pleads  only  as  to  other  part,  and 
plaintiff  takes  issue  on  the  pleas,  and  at  the  trial  all  the  issues  are  found 
for  the  defendant,  then  the  defendant  is  entitled  to  the  costs  of  the  issues 
found  for  him,  and  the  plaintiff  is  only  entitled  to  the  costs  of  the  judg- 
ment by  default. 

Longden  v.  Bourne,  1  Barn.  &  C.  278  ;  Home  v.  The  Commissioners  of  the  Thames, 
3  Bro.  <V  H.  117;  6  .Moo.  324;  and  see  13  East,  191;  9  Price,  336;  4  Barn.  &  A.  700, 
1  Bro.  &  Bing.  222;  Tidd's  Prac.  1009,  (8th  ed.) 

As  to  costs  on  new  trials,  see  Tidd's  Prac.  (8th  ed.)  946  ;  and  as  to 
staying  proceedings  in  second  action  for  the  costs  of  a  former,  see  Tidd, 
5S3 ;  and  as  to  costs  on  bringing  money  into  court,  see  Tidd,  666,  672.  j| 

If  there  are  several  issues  found  for  the  plaintiff,  or  against  several 
defendants,  entire  costs  are  given  upon  the  whole  pleadings;  for  that  is 
the  whole  charge  the  plaintiff  is  at. 

10  Co.  117. 

So,  if  in  debt  the  defendant  pleads  several  pleas,  upon  which  they  are 
at  issue,  and  the  jury  find  one  issue  for  the  plaintiff,  and  damages  12</., 
another  issue  for  the  plaintiff,  and  damages  10d.,  and  another  issue  for 
the  plaintiff,  and  damages  6d.,  and  one  issue  against  the  plaintiff;  they 
must  assess  the  costs  entirely,  and  not  according  to  the  damage  severally 
for  every  issue  found  for  the  plaintiff. 

Keilw.  48;  2  Leon.  177;  Brownl.  3. 

[In  an  action  of  assumpsit,  the  plaintiff  declared  upon  two  several 
promises,  to  which  there  was  the  general  issue,  and  at  the  trial  a  verdict 
was  found  for  the  plaintiff,  and  several  damages  were  assessed  with 
entire  costs.  A  writ  of  error  being  brought,  the  judgment  was  reversed 
as  to  the  one  promise,  and  affirmed  as  to  the  other,  and  the  entire  costs. 

Grymston  v.  Reyner,  Cro.  Eliz.  527;  Mo.  708,  S.  C;  Jacob  v.  Miles,  Cro.  Jac. 
343,  S.  P.] 

||  Where  there  are  several  counts  in  a  declaration,  and  the  plaintiff  has 
obtained  a  verdict  upon  one  only,  it  has  been  uniformly  holden,  that  in 
such  a  case  the  costs  shall  not  be  taxed  for  the  defendant  on  such  counts  as 
may  have  been  found  for  him ;  and  that,  not  only  where  the  substantial 
cause  of  action  is  the  same  in  all  the  counts,  only  varied  by  the  maimer 
of  stating  it ;  but  also  where  to  different  counts  of  a  declaration  there 
have  been  different  pleas,  and  issues  on  those  pleas,  and  one  or  more 
found  for  the  plaintiff,  and  the  others  for  the  defendant. 

1  Hnllock,  2  Ed.  3G7;  Henderson  v.  Rumbold,  Say.  Costs,  212;  Lloyd  v.  Day, 
Barnes,  149;  Bull.  N.  P.  335;  Butcher  v.  Green,  Dougl.  677;  Postan  v.  Stanway, 
5  East,  261. 

So,  where  a  defendant  has-succeeded  on  a  demurrer  as  to  part  of  the 

plaintiff's  demand. 

Astley  v.  Young,  2  Burr.  1232;    Say.  Costs,  211,  S.  C,  but  differently  reported 
Note,  in  these  cases  it  is  the  course  of  practice  in  the  Kings  Bench  to  tax  costs  for  the 
plaiiititl"  upon  sucli  counts  only  as  have  been  found  for  him,  and  no  costs  for  either  party 
on  the  other  counts  which  have  been  found  for  the  defendant.     But  it  was  the  practice 
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ot  ihc  Com/non  Pleas,  where  there  were  different  counts  in  the  declaration,  and  the 
piaimirT  succeeded  in  any  one;  whether  the  cause  of  action  was  the  same  in  all  the 
counts,  only  /hried  by  the  mode  of  laying  it;  or  whether  there  were  different  and  dis- 
tinct causes  of  action  in  the  different  counts;  to  allow  the  plaintiff  his  entire  costs  on 
the  whole  declaration,  notwithstanding  the  defendant  had  succeeded  on  the  other  counts. 
Tempest  v.  Medcalf,  1  Wils.  331;  Bridges  v.  Raymond,  2  Bl.  Rep.  800;  Norris  v. 
Waldron,  lb.  1199;  Spicer  v,  Teasdale,  2  Bos.  &  Pull.  48.  But  the  practice  of  that 
court  in  this  respect  hath  been  lately  altered  in  conformity  with  that  of  the  Kind's  Bench. 
Penson  v.  Lee,  2  Bos.  &  Pull.  330. 

But,  if  there  be  two  distinct  causes  of  action  in  two  different  counts, 
as  to  one  of  which  the  defendant  lets  judgment  go  by  default,  and  as  to 
the  other  takes  issue,  and  at  the  trial  obtains  a  verdict ;  it  has  been  de- 
termined that  the  defendant  is  entitled  to  judgment  and  costs  on  the 
count  upon  which  he  obtained  a  verdict,  notwithstanding  the  plaintiff  is 
entitled  to  judgment  and  costs  on  the  other  counts,  whereon  there  was 
judgment  by  default. 

Day  v.  Hanks,  3  T.  Rep.  654. 

So,  where  the  declaration  in  an  action  of  trespass  consisted  only  of 
one  count,  to  which  there  were  several  pleas  of  justification,  on  which 
issues  were  taken,  and  a  new  assignment,  as  to  which  the  defendant  let 
judgment  go  by  default ;  and  a  venire  was  awarded  as  well  to  assess 
the  damages  on  the  judgment  by  default,  as  to  try  the  issues;  and  all 
<he  issues  were  found  for  the  defendant ;  it  was  holden  that  he  was  enti- 
tled to  the  costs  of  them. 

Griffiths  v.  Davies,  8  T.  Rep.  466;  Wright  v.  Smithies,  15  East,  123,  n. ;  Com- 
pere v.  Hicks,  7  T.  Rep.  727.  In  these  cases,  as  Lord  Ellenborough  observed,  the  only 
issue  joined  was  found  for  the  defendant,  and  there  was  no  issue  or  trial  on  which  the 
plaintiff  succeeded,  which  distinguishes  them  from  the  preceding  cases.  And  on  this 
distinction  the  courts  seem  to  have  founded  themselves  in  relieving  the  defendant  from 
what  appeared  to  'hem  a  hardship  to  which  he  was  subject  by  the  practice  of  both 
courts  in  cases  falling  within  the  former  description.     5  East,  265. 

In  trespass  for  breaking  and  entering  the  piaintifT's  messuage  and 
yard,  and  passing  and  repassing  therein,  &c,  the  defendant  pleaded  not 
guilty  as  to  the  force  and  arms,  &c. ;  and  2dly,  as  to  the  residue,  justified 
for  a  right  of  way  over  the  locus  in  quo  at  all  times;  and  3dly,  the 
like  in  the  day-time.  The  plaintiff  took  issues  on  the  two  rights  of 
way,  and  new  assigned  extra  viam,  to  which  there  was  judgment  by 
default,  /ifter  verdict  for  the  plaintiff  on  the  first  special  issue  for  Is. 
and  damages  also  assessed  on  the  new  assignment,  and  a  verdict  for  the 
defendant  on  the  not  guilty,  except,  &c.,and  on  the  second  special  issue;  it 
was  holden  that  the  defendant  was  entitled  to  the  general  costs  of  the  trial ; 
because  the  plaintiff  was  not  obliged  to  go  to  trial,  but  should  have  let 
judgment  go  by  default,  on  the  issue  of  the  limited  right  of  way,  which 
was  found  against  him. 

Thornton  v.  Williamson,  13  East,  191. || 

[An  enclosure  act  having  directed  that  the  parties,  who  were  dissatis- 
fied with  the  determination  of  the  commissioners,  might  bring  actions  to 
try  their  rights,  and  "  that  if  the  verdict  should  be  in  favour  of  the  com- 
missioners' determination,  the  costs  should  be  borne  by  the  plaintiff,  but, 
if  against  such  determination,  then  by  the  proprietors  at  large ;"  a  pro- 
prietor, who  had  brought  an  action  for  nine  distinct  rights,  and  recovered 
for  three  only,  was  allowed  costs  only  on  those  issues  which  were  found 
for  him,  and  the  costs  of  the  other  issues  were  given  to  the  defendant. 

Eraithwaite  v.  Bradford,  6  T.  Rep.  599.] 
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After  issue  and  demurrer  joined,  plaintiff  tried  the  issue,  and  had  a 
verdict  ;  but  afterwards,  upon  argument,  judgment  was  given  for  the 
defendant  upon  the  demurrer ;  and  it  was  holden,  that  the  plaintiff  should 
have  the  costs  of  the  trial,  and  the  defendant  those  of  the  demurrer. 

Yates  v.  Gun,  Barnes,  141.  In  a  similar  case  the  Court  of  King's  Bench  allowed 
the  costs  of  tht-  demurrer  to  the  defendant,  but  gave  no  costs  on  either  side  on  the 
trial.    Cooke  v.  Sayer,  2  Burr.  753 ;  2  Wils.  85,  S.  C.  ;  Say.  Costs,  221,  S.  C. 

If,  besides  the  general  issue,  there  be  a  special  plea,  which  goes  to  an 
issue,  to  the  whole  declaration,  and  on  the  trial  there  be  a  verdict  for  the 
defendant,  and  upon  the  other  for  the  plaintiff,  with  Is.  damages;  the 
plaintiff  is  not  entitled  to  costs. 

Vivian  v.  Blake,  11  East,  263.  )3  When  the  same  plea  is  pleaded  in  separate  counts 
or  pleas,  instead  of  being  pleaded  to  the  whole  previous  pleading,  the  costs  of  one  plea 
only  will  be  allowed  in  the  taxation.    Pelton  v.  Ward,  3  Caines,  77. £( 

Upon  a  srirr  facias  on  a  recognisance  in  C.  B.  against  bail,  the  plain- 
tiff had  judgment  for  execution  upon  the  recognisance,  et  quod  reeu- 
/>,  ret  damna  sua  occasione  dilationis  executionis.  Upon  a  writ  of 
error  in  B.  R.  this  was  reversed,  for  the  bail  are  only  liable  to  costs  of 
suit  by  the  statute  ;  and  damages,  by  reason  of  the  delay  of  execution,  are 
not  costs,  nor  costs  of  suit,  but  damage  sustained  by  being  so  long  kept 
out  of  his  money,  which  used  to  be  assessed  by  allowing  the  party  what 
lawful  interest  would  have  come  to  him  in  the  mean  time ;  so  that  costs 
and  damages  are  different  in  this  case,  given  for  different  ends,  and  as- 
sessed by  different  measures. 

Salk.  208  :  2  Salk.  520;  Fanshaw  and  Morrison,  6  Mod.  157,  S.  C. ;  2  Ld.  Raym. 
1138  ;  10  Mod.  306. 

If  baron  and  feme  join  in  an  action,  and  a  verdict  is  given  for  the 
plaintiffs,  and  the  jury  assess  damages  ultra  7nisas  et  custagia  per  ip- 
sa m  (the  baron)  circa  sectam  suam  exposita,  to  so  much,  et  pro  misis 
.  i  custagiu  illis,  to  so  much  ;  and  thereupon  judgment  is  given,  that 
the  baron  and  feme  shall  recover  the  costs  and  damages ;  though  it  is 
found  that  the  baron  only  expended  and  disbursed  the  money  for  the 
costs  of  the  suit,  inasmuch  as  the  feme  had  nothing,  yet  the  judgment 
is  good,  that  the  baron  and  feme  shall  recover  the  costs ;  for  there  cannot 
be  one  judgment  for  the  costs,  and  another  for  the  damages. 

Roll.  Abr.  516,  Crufee  and  Berry,  adjudged  upon  a  writ  of  error. 

[The  husband  cannot  have  execution  for  the  costs  on  a  plea  of  cover- 
ture found  for  the  wife  defendant,  without  a  scire  facias. 
Wortley  v.  Rayner,  Dougl.  037. 

A  demand  of  costs  must  be  made  at  the  time  of  serving  the  rule  of 
court  under  which  they  are  taxed;  and  upon  an  affidavit  that  the  costs 
were  so  demanded  either  by  the  party  entitled  to  receive  them,  or  by 
some  person  by  him  duly  authorized,  and  that  payment  was  refused ; 
an  attachment  will  be  granted  in  the  first  instance,  and  may  be  moved 
for  the  last  day  of  term. 

Barnes,  120;  Say.  Rep.  48  ;  1  Burr.  651;  5  Burr.  2686. 

The  costs  allowed  to  the  plaintiff  after  obtaining  judgment  in  an  ac- 
tion on  a  simple  contract,  or  for  a  debt  certain,  only  extend  to  the  time 
of  signing  final  judgment.  In  such  case,  the  expenses  of  levying,  to- 
gether with  all  other  incidental  charges  of  the  execution,  must  be  paid 
by  the  plaintiff,  and  not  by  the  defendant ;  for  the  sheriff  can  levy  on  the 
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defendant  only  the  sum  given  by  the  judgment.  ||And  it  was  holden 
in  one  case  where  the  defendant  let  judgment  go  by  default  in  an  action 
of  debt  upon  simple  contract,  that  the  plaintiff  was  not  entitled  to  levy 
the  expenses  of  the  execution,  notwithstanding  those  expenses,  together 
with  the  debt  and  costs  of  the  action,  did  not  exceed  the  sum  confessed 
on  the  record.  ||  But,  if  the  judgment  be  for  a  penalty,  the  plaintiff  has 
a  right  to  receive  the  whole  of  his  debt,  independent  on  the  expenses  of 
the  execution,  which,  in  that  case,  must  be  sustained  by  the  defend- 
ant.^) A  defendant,  if  he  prevail,  can  only  levy  the  amount  of  his 
costs,  and  that  at  his  own  expense. 

Hulloek,  624 ;  2  T.  Rep.  157  ;  ||  Thornton  v.  Merredew,  3  Bos.  &  Pull.  362.  (a)  And 
now,  by  a  late  act,  43  Geo.  3,  c.  46,  g  5,  "  in  every  action,  in  which  the  plaintiff 
shall  be  entitled  to  levy  under  an  execution  against  the  goods  of  any  defendant, 
such  plaintiff  may  also  levy  the  poundage,  fees,  and  expenses  of  the  execution,  over 
and  above  the  sum  recovered  by  the  judgment."  But  this  act  does  not  seem  to  ex- 
tend to  cases  where  the  defendant  is  taken  in  execution  on  a  capias  ad  satisfacien- 
dum ;  nor  to  entitle  a  defendant,  in  any  case,  to  poundage  and  the  expenses  of  the 
execution,  where,  after  a  judgment  of  nonpros.,  &c,  he  takes  out  execution  for  costs. 
Hulloek,  654.  || 

It  was  anciently  the  practice  for  the  court,  or  one  of  the  judges,  to 
tax  the  costs,  and  make  a  special  rule  for  their  payment ;  upon  service 
of  which,  and  refusal  of  payment,  an  attachment  issued.  But,  at  this 
day,  costs  are  taxed  in  the  King's  Bench  by  the  master,  and  in  the  Com- 
mon Pleas  by  one  of  the  prothonotaries,  upon  the  attorneys  or  agents  of 
the  parties  attending  them  at  their  respective  offices  for  that  purpose. 
After  the  taxation,  the  master,  or  the  prothonotary,  marks  the  amount 
of  the  costs  on  the  postea,  inquisition,  or  demurrer-roll,  as  the  case  may 
be,  when  final  judgment  is  said  to  be  signed,  and  execution  may  be  im- 
mediately taken  out. 

Hulloek,  625  ;  Gilb.  H.  C.  P.  261,  266.  |3The  costs  are  usually  taxed,  in  the  first 
instance,  by  the  clerk  or  prothonotary  of  the  court.  2  Wend.  244,  252;  1  Cowen, 
591 ;  7  Cowen,  412;  2  Yerg.  245,  310;  6  Yerg.  412;  Harper,  326  ;  1  Pick.  211 ;  10 
Mass.  26 ;  16  Mass.  370.  A  party  cannot  withdraw  a  bill  he  lias  submitted  to  one 
officer,  and  present  it  to  another  to  be  taxed.     Hall  v.  Sherwood,  2  Wend.  252. gf 

Where  any  extraordinary  expenses  have  been  incurred  in  a  cause, 
and  generally  in  country  causes,  an  affidavit,  (in  which  it  is  customary 
for  the  party  entitled  to  the  costs  and  his  attorney  to  join)  stating  the 
particulars  of  such  extra  expenses,  is  requisite  to  enable  the  proper 
officer  to  make  an  adequate  taxation.  And  it  is  said,  that  more  than 
ordinary  costs  ought  not  to  be  taxed,  until  the  attorneys  on  both  sides 
have  been  heard  for  their  clients,  and  an  affidavit  of  the  costs  produced, 
except  where  one  of  the  attorneys,  having  had  notice  of  the  intended 
taxation,  neglects  to  attend.  It  is  usual  to  give  such  notice  to  the  attor- 
ney, or  agent  of  the  party  liable  to  the  costs ;  but  as  this  is  a  matter  of 
courtesy,  and  not  of  right,  it  may  be  prudent,  in  some  cases,  to  take  out 
a  rule  from  the  office  of  the  clerk  of  the  rules  in  the  King's  Bench,  or  of 
the  secondary  in  the  Common  Pleas,  to  be  present  at  the  taxation,  which, 
when  served  on  the  opposite  party,  renders  it  incumbent  upon  him  to 
give  notice. 

Hulloek,  625 :  1  Lill.  Abr.  470,  471. 

In  the  taxation  of  costs,  no  allowance  can  be  made  for  the  contingent 
losses,  which  the  witnesses  may  have  suffered  by  obeying  the  subpoena. 
Thellusson  v.  Staples,  Dougl.  438.] 
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||  The  costs  of  bringing  a  foreign  witness  to  this  country  are  allowed, 
both  in  the  King's  Bench  and  Common  Pleas ;  and  so  are  the  costs  of 
detaining  him  here,  computed  from  the  day  of  the  writ  sued  out  to  the 
day  of  trial.  The  costs  of  his  return  are  allowed  by  the  King's  Bench, 
but  not  by  the  Common  Pleas. 

Cotton  v.  Witt,  4  Taunt.  55;  Schiinmel  v.  Lousada,  Eb.  695;  Sturdy  v.  Andrews, 
Hi.  697.||  j3  A  witness  coming  from  another  state  is  entitled  to  pay  from  the  time  he 
reached  the  .state  line,  to  the  place  of  trial,  while  necessarily  remaining  there,  and 
returning  to  the  state:  the  time  and  travel  are  included  in  this  computation.  How- 
land  v.  Lenox,  4  Johns.  31 1  ;  and  see  Den  v.  Johnson,  1  Green,  156  ;  Melvin  v.  Whit- 
ing, l.'i  Pick.  190  ;  but  a  witness  who  is  subpoenaed  at  the  place  of  trial  is  not  entitled 
to  travel-ties.      Hank  of  Niagara  v.  Austin,  0  Wend.  548. gf 

{ If  the  plaintiff  levies  by  execution  costs  to  which  he  is  not  entitled, 
the  court  will  compel  him  in  a  summary  way  to  refund  them,  even  after 
they  have  been  distributed  by  the  sheriff. 

1  Binn.  125,  Harris  v.  Fortune.} 

/3  (M)  Costs  in  the  Courts  of  the  United  States. 

1.  Amount  of  Costs. 

Costs  and  expenses  are  allowed  in  the  exercise  of  a  sound  discretion 
of  the  court,  they  are  not  positively  limited  by  law. 

Canter  v.  American  and  Ocean  Insurance  Companies,  3  Pet.  319. 

In  the  district  of  Pennsylvania,  the  Clerk  of  the  Circuit  Court  for  that 
district  cannot  charge,  in  a  bill  of  costs,  any  thing  for  the  travel  and  at- 
tendance of  the  prevailing  party,  as  none  can  be  taxed  by  the  Supreme 
Court  of  that  state ;  but  an  allowance  of  one  dollar  and  twenty-five 
cents  per  day  for  attendance  of  each  witness,  and  five  cents  per  mile  for 
travelling  expenses. 

Sebring  v.  Ward,  4  Wash.  C.  C.  Rep.  546. 

When  the  judgment  is  given  for  costs,  generally,  it  includes  all  costs 
belonging  to  the  case,  whether  before  or  after  the  rendition  of  the  judg- 
ment. 

Peyton  v.  Brooke,  3  Cranch,  92. 

The  expenses  of  printing  a  statement  of  the  case  for  the  Supreme 
Court,  was  refused  to  be  allowed  as  part  of  the  plaintiff's  costs. 
Jennings  v.  Brig  Perseverance,  3  Dall.  336. 

A  copy  of  the  record  is  not  a  part  of  the  taxable  costs  of  suit,  to  be 
recovered  by  one  party  to  the  other  ;  the  party  who  requests  it  must  pay 
the  clerk  for  it. 

Caldwell  v.  Jackson,  7  Cranch,  276. 

"When  there  are  several  defendants  in  an  action  for  a  tort,  several  costs 
of  travel,  attendance,  and  attorney's  fees  will  be  allowed  to  the  several 
defendants,  whether  the  pleadings  are  joint  or  several. 

Crosby  v.  Folger,  1  Sumn.  514. 

In  case  of  a  claim  on  proceeds  in  the  custody  of  the  court,  when 
other  parties  are  entitled,  no  costs  will  be  allowed  beyond  thoses  for 
which  there  is  a  specific  lien,  and  the  actual  charges  of  the  court.  No 
attorney's  fees  can  be  allowed. 

The  Jerusalem,  2  Gall.  345. 
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In  an  action  for  the  violation  of  a  patent  right,  the  plaintiff  having 
recovered  a  verdict  for  three  cents  damages,  is  not  entitled  to  full  costs 
under  the  twentieth  section  of  the  judicial  act  of  September  24,  1789, 
ch.  20. 

Kneass  v.  The  Schuylkill  Bank,  4  Wash.  C.  C.  R.  100. 

2.   To  whom  alloived. 

On  a  reversal  and  mandamus  to  the  court  below,  that  court  may 
award  execution  for  the  appellant's  costs  in  that  court. 
Riddle  v.  Mandeville,  6  Cranch,  86. 

When  a  cause  is  removed  from  a  State  Court  to  the  Circuit  Court, 
under  the  act  of  congress,  the  plaintiff  will  recover  costs,  though  he  ob- 
tains a  verdict  for  less  than  five  hundred  dollars. 

Ellis  v.  Jarvis,  3  Mason,  457.     See  Cottle  v.  Payne,  3  Day,  289. 

The  court  had  jurisdiction  of  the  case  when  suit  was  brought,  the  law 
which  gave  jurisdiction  was  afterwards  repealed ;  held  that  this  did  not 
affect  the  plaintiff's  right  to  costs. 

Walker  v.  Smith,  1  Wash.  C.  C.  R.  202. 

3.  Against  whom, 

A  party  who  asks  and  obtains  a  continuance  of  the  cause  must  pay 
the  costs  of  the  term. 

Patton  v.  Blackwell,  2  Overt.  114. 

Whether  a  consul  who  sues  in  his  own  name  but  for  the  United 
States,  is  liable  for  costs  ?  qusere. 
Levy  v.  Burley,  2  Sumn.  355. 

4.  In  what  Cases. 

Costs  are  not  allowed  as  of  course  in  cases  of  reversal;  but  it  is  other- 
wise, when  the  judgment  is  affirmed. 
Montalet  v.  Murray,  4  Cranch,  46. 

The  Supreme  Court  has  no  jurisdiction,  when  the  judges  of  the  Cir- 
cuit Court  divide  in  opinion,  on  a  motion  to  show  cause  why  the  taxa- 
tion of  the  marshal's  costs  on  an  execution  should  not  be  reversed. 

Bank  of  the  United  States  v.  Green,  6  Pet  26. 

5.  Who  is  entitled  to  the  Costs. 

When  three  members  of  the  bar  entered  an  appearance  for  the  de- 
fendant, who  were  equally  liable  to  be  called  upon  to  act  as  his  attorneys, 
neither  of  whom  having  a  warrant  of  attorney ;  held,  that  the  attorney's 
fee  in  the  bill  of  costs  must  be  divided  among  them. 

Hurst  v.  Durnell,  1  Wash.  C.  C.  R,  438. 

6.  When  Costs  will  not  be  given. 

Costs  are  not  given  when  a  writ  of  error  is  dismissed  for  want  of 
jurisdiction,  unless  the  original  defendant  was  defendant  in  error. 

Inglee  v.  Coolidge,  2  Wheat.  363  ;  M'lver  v.  Wattles,  9  Wheat.  650  ;  Winchester 
v.  Jackson,  3  Cranch,  514.     See  antl  (E),  5. 
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(X)  When  Persons,  not  Parties  to  the  Record,  are  liable  for  Costs. 

Persons  who  have  an  interest,  and  sue  or  defend  in  the  names  of 
others,  may  be  adjudged  to  pay  the  costs,  and  compelled  to  do  so  by 
attachment. 

Norton  v.  Rich,  20  Johns.  475  ;  Waring  v.  Barrett,  -  Cowen,  460;  Schoolcraft  v. 
Lathrop,  5  Cowen,  17  ;  Jackson  v.  Van  Antwerp,  1  Wend.  295  :  Calvard  v.  Oliver,  7 
Wend.  497. 

In  North  Carolina,  an  execution  may  be  issued  against  the  party  in 
interest. 

Ashe  v.  Smith,  2  Hayw.  305. 

One  who  takes  an  assignment  of  a  demand  in  suit  is  liable  for  the 
costs  accrued  before  as  well  as  after  the  assignment. (a)  And  if  the 
party  in  interest  make  an  express  promise  to  pay  the  costs,  is  liable 
for  them,  and  they  may  be  recovered  in  an  action  of  assumpsit.(5) 

(a)  Jordan  v.  Sherwood,  10  Wend.  622.     (b)  Brewer  v.  Hayes,  2  Watts.  12. 

When  a  suit  is  brought  in  the  name  of  a  judge  of  probate  for  the  use 

of  an  individual  named,  such  individual,  and  not  the  judge,  is  liable  for 

costs. 

Pain,'  v.  Ilapgood,  13  Pick.  152.  See  1  Mass.  71 ;  8  Mass.  488  ;  12  Mass.  379 ;  16 
Mass.  527. 

When  an  infant  sues  by  prochein  ami,  and  fails  in  his  suit,  judgment 

for  costs  goes  against  him,  and  not  against  the  prochein  ami. 

Smith  v.  Floyd,  1  Pick.  275.  But  see  Blood  v.  Harrington,  8  Pick.  555  ;  Wilson  v. 
M'Gee,  2  Marsh.  601.  See,  also,  Parsons  v.  Jones,  9  Mass.  106;  Crossen  v.  Dryer, 
17  Mass.  222. 

(O)  Of  Security  for  Costs. 

1.  When  required  of  Nonresidents. 

Ix  Ohio,  nonresidents  must  give  security  for  costs. (c)  But  after  ap- 
pearance and  a  continuance,  the  cause  cannot  be  dismissed  on  motion, 
for  want  of  such  security ;  a  rule  for  security  is  the  proper  course. (d) 

\>  .1  ile  v.  Markley,  Wright,  177  ;  Boberts  v.  Wheeler,  Wright,  697.    {d)  M'Vickar 
v.  Ludlow,  2  Ham.  246. 

In    Kentucky,    nonresidents    must   give    security   when   required,  (e) 

The  suit  cannot  be  dismissed,  for  want  of  security,  after  verdict  and 

judgment  ;(</)  nor  even  after  the  jury  are  sworn. (h) 

(e)  Wheelin  v.  K irtley,  Hardin,  540.  {g)  Davies  v.  Graham,  2  Marsh.  543.  (7t)  Tho- 
mas v.  Tanner,  6  Monr.  54 ;  Hardin,  540. 

Nonresident  plaintiffs  in  Indiana  are  required  by  statute  to  give  secu- 
rity for  costs,  but  if  given  before  the  expiration  of  the  rule  to  show  cause 
why  the  action  should  not  be  dismissed  for  want  of  it,  it  is  in  sufficient 
time. 

Cox  v.  Hunt,  1  Blackf.  146  ;  Harlow  v.  Bechtle,  1  Blackf.  215. 

In  Illinois,  security  may  be  required,  but  it  is  sufficient  if  given  at  any 

time  before  the  trial. 
White  v.  Stafford,  1  Breese,  38. 

In  Pennsylvania,  security  may- be  required  of  nonresidents,(z)  and  it 
may  be  demanded  at  any  time  if  it  will  not  delay  the  trial ;  (&)  when  the 
plaintiff  was  a  resident  at  the  time  the  action  was  brought,  it  cannot  be 
required.(7) 

(/)  Fisher  v.  Evans,  1  Browne,  250.  (Jc)  Shaw  v.  Wallace,  2  Ball.  179  ;  S.  C. 
1  Yeates,  170.    (1)  Scarlc  v.  Mann,  1  Miles,  321.    See  4  Munf.  364;  1  Har.  &  Gill,  440. 
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(O)  Of  Security  for  Costs. 

When  nonresident  plaintiffs  sue  in  New  Jersey,  they  may  be  ordered 
to  give  security  for  costs. (a)  But  security  will  not  be  ordered  on  the 
ground  that  only  one  of  the  plaintiffs  resides  in  the  state,  and  that  he 
took  the  benefit  of  the  insolvent  laws  several  years  before  the  commence- 
ment of  the  suit. 

(a)  Den  v.  Boqua,  5  Halst  192. 

When  a  corporation  created  by  a  law  of  the  state,  and  for  purposes 
to  be  effected  within  its  jurisdiction,  brings  a  suit  within  the  state,  it  will 
not  be  required  to  give  security  for  costs,  though  it  has  no  property  in 
the  state. 

Pennsylvania  and  New  Jersey  Steamboat  Company  v.  Andrews,  3  Halst.  177. 

In  Missouri,  the  plaintiff  is  required  to  give  security  for  costs  when 
ordered  by  the  court,  or  his  suit  will  be  dismissed ;  (b)  and  if  he  neglect 
to  give  such  security  by  failing  to  conform  to  the  order,  he  cannot  give 
it  afterwards,  if  the  defendant  has  moved  to  dismiss  the  suit.(c)  This 
latter  rule  does  not  apply  to  nonresident  plaintiffs. (d) 

(b)  Evans  v.  Hays,  2  Miss.  184.  (c)  Snell  v.  Owens,  3  Miss.  225.  (d)  Posey  v. 
Buckner,  3  Miss.  604. 

In  North  Carolina,  when  the  plaintiff  intends  to  demand  security  from 
a  nonresident  defendant,  he  must  give  reasonable  notice  prior  to  the 
court  at  which  the  cause  is  to  be  tried. 
Disinukes  v.  Dismukes,  1  M'Cord,  552. 

Security  will  not  be  required  of  nonresident  executors  or  administra- 
tors. 

Bordeaux  v.  Cave,  1  Bailey,  6. 

In  Virginia,  when  a  rule  requiring  security  for  cost  is  taken,  if  the 
security  be  tendered  in  court,  at  the  first  calling  after  sixty  days,  it  must 
be  taken. 

Vance  v.  Bird,  4  Munf.  364;  Purvis  v.  Hill,  2  H.  &  M.  614. 

2.  Wlien  required  of  Insolvents. 

Where  an  insolvent  had  assigned  his  estate  for  the  benefit  of  creditors, 
and  a  judgment  was  recovered  in  his  name,  in  the  Court  of  Common 
Pleas,  on  which  a  writ  of  error  was  brought,  which  was  prosecuted  for 
the  benefit  of  the  assignees,  the  latter  were  required  to  give  security  for 
costs.(e)  But  when  the  assignees  are  within  the  jurisdiction  of  the 
court,  the  proceedings  will  not  be  stayed  for  want  of  security  for  costs, 
because  they  are  liable  for  the  costs  of  a  suit  carried  on  for  their 
benefit.(<7) 

(e)  Ketchani  v.  Clark,  4  Johns.  484.     (g)  Schoolcraft  v.  Lathrop,  5  Cowen,  17. 

3.  Miscellaneous  Cases. 

A  defendant  in  ejectment  will  not  be  required  to  give  security  because 
he  removes  from  the  state,  after  entering  into  the  common  rule.  (A)  _  Nor 
will  a  prosecutor  in  the  case  of  a  habeas  corpus,(i)  nor  a  plaintiff  in 
replevin,  if  a  replevin  bond  has  been  executed,^)  be  required  to  give 
security  for  costs. 

{h)  Den  v.  Inslee,  1  Halst.  475.  (i)  State  v.  Lyon,  Coxe,  403.  [k)  Rogers  v.  Hitch- 
cock, 9  Wend.  462.  tf 
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COVENANT. 


||Tiie  word  "Covenant"  seems  to  be  borrowed  from  the  Latin  eon- 
ire,  or  conventus,  which  signifies  a  mutual  agreement  and  accord, 
upon  conditions  propounded  and  accepted  by  the  parties  concerned.  A 
covenant  then  is  a  mutual  consent  and  agreement  entered  into  between 
persons,  whereby  they  stand  bound  each  to  the  other  to  perform  the  con- 
ditions contracted  and  indented  for.  So  that  a  covenant  in  this  larger 
sense  is  the  very  same  thing  with  a  contract  or  bargain. 

But  the  word  is  generally  taken  in  the  law  of  England,  and  indeed  is 
here  considered,  in  a  more  restrained  sense,  and  applied  only  to  an  agree- 
ment in  writing  under  seal.  By  covenants,  therefore,  are  meant  those 
clauses  of  agreement  contained  in  a  deed,  whereby  either  party  stipulates 
for  the  truth  of  certain  facts,  or  binds  himself  to  perform,  or  forbear 
doing,  some  thing  to  the  other.  For  the  breach  of  these  covenants  the 
party  injured  is  entitled  to  relief  by(a)  an  action,  or  writ  of  covenant 
against  the  covenantor,  founded  on  the  deed. 

2  Bl.  Coram.  304.  £5  Randall  v.  Chesapeake  and  Delaware  Canal  Company,  1  Har- 
ring.  151,  233. £f  (a)  It  is  said,  that  an  action  maybe  maintained  by  special  custom, 
as  in  London,  or  Bristol,  upon  a  mere  verbal  agreement,  though  such  custom  shall  be 
taken  strictly.  F.  X.  B.  146 ;  A.  Touchst.  102 ;  1  Leon.  2.  But  by  a  note  in  the 
Register.  165  b,  Nbn  debet  fieri  breve  de  conventione  per  legem  mercatoriam  quia  placi' 
de  conventione  non  valeat  sine  facto,  et  quilibet  debet  judicari  secundum  factum 
suum,et  non  peraliam  legem.  Qu.  the  custom.  /5  In  Kentucky,  by  the  statute  of  1812, 
all  writings  thereafter  executed  without  seal,  stipulating  for  the  payment  of  money  on 
property,  or  for  the  performance  of  any  act  or  acts,  duty  or  duties,  shall  be  placed 
upon  the  same  footing  with  sealed  writings  containing  the  like  stipulations,  and  to 
all  intents  and  purposes  shall  have  the  same  force  and  effect,  and  the  same  species  of 
action  mav  be  founded  on  them,  as  if  sealed.  Handley  v.  Rankins,  4  Monr.  556 ; 
Hughes  v.  Parks,  4  Bibb,  60.£( 

But  the  word  "covenant"  is  not  a  word  of  art,  and  essential  to  the 
constitution  of  a  covenant ;  for  any  words  in  the  deed,  in  what  part 
soever  found,  from  which  the  intent  of  the  parties  to  enter  into  the  en- 
gagement can  be  collected,  are  effectual  for  that  purpose. 

1  Leon.  324  ;  Stv.  406  :  p Marshall  v.  Craig,  1  Bibb,  379  :  Wright  v.  Tuttle.  4  Day, 
321 ;  Mitchel  v.  Hazen,  4  Conn.  508;  Kendall  v. Talbot,  2  Bibb, 614;  Bull  v.  Follet, 
5  Cowen,  170;  Hallett  v.  Wylie,  3  Johns.  44;  Jackson  v.  Stewart,  20  Johns.  85. $ 

Covenants  are  distinguished  into  express  and  implied  covenants — ex- 
press, when  they  are  expressed  in  the  deed ;  implied  when  the  deed  doth 
not  express  them,  but  the  law  doth  make  and  supply  them. 
Touchst.  160. 

They  are  distinguished  also  into  real  and  personal:  real,  when  they 
pass  land,  or  are  annexed  to  and  run  with  land ;  personal,(6)  when  they 
attach  upon  or  run  in  the  personalty,  and  charge  or  benefit  some  per- 
son in  particular.  Personal  again  may  be  distinguished  into  such  as  are 
transitive  or  intransitive:  intransitive,  when  the  duty  of  performing  them 
is  limited  to  the  covenantor  himself;  transitive,  when  it  passes  to  his 
representatives. 

(6)  Collateral  covenants  fall  under  this  branch  of  the  division. 
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Covenant. 

Covenants  again  are  distinguished  into  affirmative  and  negative,  as 
they  may  be  in  the  one  or  the  other ;  and  into  covenants  executed  and 
executory :  the  former  referring  to  a  thing  as  done  already ;  the  latter 
providing  that  it  shall  be  done  hereafter. 

p  Covenants  are  also  dependent  and  independent. 

1.  Those  covenants  are  dependent  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  the  other;  and  therefore,  till  the 
prior  condition  is  performed,  the  other  party  is  not  liable  to  an  action  on 
his  covenant. 

S.  &  R.  268. 
When  the  covenants  are  dependent,  a  party  cannot  recover  without 
averring  and  proving,  either  that  he  performed  or  was  ready  and  will- 
ing to  perform  his  part. 

Bank  of  Columbia  v.  Ilagner,  1  Pet.  455  ;  2  Wash.  C.  C.  R.  456  ;  Goodwin  v.  Linn, 
4  "Wash.  C.  C.  R.  714;  West  v.  Emmons,  5  Johns.  179;  Parker  v.  Parmele,  20  Johns. 
130;  Gardiner  v.  Corson,  15  Mass.  503;  Tinney  v.  Ashley,  15  Pick.  552  ;  Bean  v. 
Atwater,  4  Conn.  3  ;  Jones  v.  Somerville,  1  Porter,  437  :  Smith  v.  Christmas,  7  Yerg. 
565;  Clandennen  v.  Paulsel.  3  Mis.  230;  Fannen  v.  Beauford,  1  Bay,  237. 

2.  Covenants  are  independent,  when  either  party  may  recover  da- 
mages from  the  other  for  the  injury  he  may  have  received  by  a  breach 
of  the  covenants  in  his  favour,  and  when  it  is  no  excuse  for  the  defend- 
ant to  allege  a  breach  of  the  covenants  on  the  part  of  the  plaintiff. 

Webster  v.  Warren,  2  Wash.  C.  C.  R.  456.£/ 

A  covenant  is  not  a  duty,  nor  cause  of  action,  till  it  be  broken ;  so 
that  it  is  not  discharged  by  a  release  of  all  actions  :  and  when  it  is  broken, 
the  action  is  not  founded  merely  on  the  specialty,  as  if  it  were  a  duty, 
but  savours  of  trespass,  and  sounds  in  damages,  and  therefore  an  accord 
is  a  good  plea  to  it. 

Aleyn.  39.  || 

For  the  better  understanding  of  the  action  of  covenant,  I  shall  con- 
sider, 

(A)  The  Manner,  and  by  what  Words  an  express  Covenant  is  created. 

(B)  Covenants  created  by  Implication  of  Law. 

(C)  Where  an  Action  of  Covenant  is  the  proper  Remedy. 

(D)  Where  there  are  several  Parties  ;  And  herein  of  joint  Covenants. 

(E)  Covenants  Real  and  Personal;  And  herein  to  whom  they  shall  extend: 

1.  Covenants  which  shall  extend  to  the  Heir  or  .Executor,  so  as  to  bind  them, 

though  not  expressly  named. 

2.  Covenants  which  the  Heir  or  Executor  may  take  Advantage  of. 

3.  Where  an  Assignee  shall  be  bound  by  the  Covenant  of  the  Assignor. 

4.  Where  tlie  Assignor  continues  still  liable. 

5.  Where  an  Assignee  shall  take  Advantage  of  a  Covenant. 

6.  Covenants  which  bind  by  force  of  the  Statute  32  H.  8,  c.  34. 

(F)  How  Covenants  are  to  be  construed. 

(G)  Where  the  principal  and  all  auxiliary  Covenants,  shall  be  said  to  be  void  and 

extinguished. 
(II)  What  shall  be  deemed  a  Breach,  or  construed  a  good  Performance. 
(I)  Where  the  Breach  shall  be  said  to  be  well  assigned. 
(K)  Where  the  Performance  shall  be  said  to  be  well  set  forth  and  pleaded. 
(L)  What  may  be  pleaded  in  Bar  to  the  Action. 
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A  |   The  Manner,  and  by  what  Words  an  express  Covenant  is  created. 

The  law  does  not  seem  to  have  appropriated  any  set  form  of 
words,  which  are  absolutely  necessary  to  be  made  use  of  in  creating  a 
covenant;  and  therefore  it  seems  that  any  words  will  be  effectual  foi 
that  purpose,  which  show  the  parties,  concurrence  to  the  performance  of 
a  future  art  :  (/<i  as, (c)  if  lessee  for  years  covenants  to  repairs,  &c.  Pro 
vided  alioays,  on<l  it  is  agreed,  that  the  lessor  shall  find  great  timber^ 
&c,  this  makes  a  covenant  on  the  part  of  the  lessor  to  find  great  timber, 
by  tho  word(d)  agreed,  and  it  shall  not  he  a  ipialification  of  the  cove- 
nant of  the  less 

(a)  1  Chan.  Ca.  294 ;  I n.324;  [1  Burr.  290  ;   Dougl.  766.    (6)  A  party  may  also 

covenant  in  r<  if  past  transactions.    Plowd.  308.    So,  he  may  covenant  as  to  time 

''.1'ir  it   is  the  constant  language  of  deeds  of  alienation,  that  the  grantor  has 

lawful  power  to  convey.     .'!   W Ides.   3  Roll.  Abr.  518;  Brownl.  23,  S.  C. 

But  it  is  said,  that  without  the  word  agreed,  it  would  have  been  only  a  qualifica- 
tion of  the  covenant  of  the  lessee.  Roll.  Abr.  518;  -  Co.  7:2.  |3  No  precise  or  formal 
terms  are  requisite  to  form  a  covenant.  Bull  v.  Follett,  5  Cowen,  170.  See  Jordan 
v.  Ball.  6  Cowen,  628.£j 

So,  if  A  leases  to  B  for  years,  upon  condition  that  he  shall  acquit  the 
lessor  of  ordinary  and  extraordinary  charges,  and  shall  keep  and  leave 
the  houses  at  the  end  of  the  term  in  as  good  plight  as  he  found  them; 
if  he  does  not  leave  them  well  repaired  at  the  end  of  the  term,  an  action 
of  covenant  lies. 

40  E.  3,  5  b;  Roll.  Abr.  518,  S.  C. 

So,  these  words  in  a  lease  of  a  mill,  and  the  lessee  shall  repair  the 
mills  as  often  as  need  shall  require,  and  shall  leave  them  sufficiently 
repaired  at  the  end  of  the  term,  make  a  covenantee)  because  it  is  the 
clear  agreement  of  the  parties ;  for  otherwise  the  words,  shall  leave,  &c, 
would  have  no  effect. 

Roll.  Abr.  518  ;  Bret  and  Cumberland  adjudged  ;  Cro.  Jac.  399,  521 ;  3  Bulst.  163  ; 
Roll.  Rep.  359  ;  -  Boll.  Rep.  63,  S.  C.  adjudged,  (e)  As  if  A  by  indenture  agrees  to 
give  B  70Z.  for  a  house,  if  B  executes  one  part  of  the  indenture  to  A,  A  may  bring 
covenant  for  the  house.  Pordage  and  Cole.  Lev.  274,  per  Cur. ;  Raym.  183,  per  Cur.; 
Saund.  319  ;  for  on  the  part  of  B  it  amounted  to  a  covenant  to  convey. 

If  A  leases  to  B  for  life,  with  a  proviso,  that  if  the  lessee  dies  within 
the  term  of  forty  years,  that  then  the  executors  of  the  lessee  shall  have 
it  for  so  many  of  the  years  as  amount  to  the  number  of  forty  years,  to 
be  accounted  from  the  date  of  the  indenture  of  lease ;  this  proviso  shall 
not  be  a  lease,  but  only  a  covenant. 

Co.  155;  Roll.  Abr.  518;  Moor,  478. 

If  there  are  articles  of  agreement  between  A  and  B  by  which  it  is 
agreed,  upon  a  marriage  intended  between  A  and  C  that  all  the  stock 
of  C  shall  remain  in  the  hands  of  B  till  A  shall  make  a  certain  jointure 
to  C  ipso  B  annuatim  solvendo  to  A  interesse  proinde  secundum  ratam 
8?.  /"  r  centum,  &c,  if  B  does  not  pay  the  said  interest,  an  action  of  co- 
venant lies  against  him  upon  these  words,  because (g)  every (7<)  agree- 
ment by  deed  is  a  covenant,  otherwise  A  could  not  have  any  remedy  for 

the  money. 

Bull.  Al.r.  "ils,  519.  (g)  So,  where  a  man  acknowledges  himself  to  be  accountable 
to  another  for  all  money  by  him  charged  upon  A  to  be  paid  to  B.  Lev.  47.  Where  the 
words  were  only  by  way  of  recital,  that  it  was  intended  that  a  fine  should  be  levied,  &c., 
||  yet  held  to  be  a  covenant,  coupled  with  other  parts  of  the  deed,  to  which  they  related  : 
for  whatever  doth  amount  to  a  collective  intent  to  do  an  act  under  hand  and  seal  will 
make  a  covenant.  Hollis  v.  Carr,|j  2  Mod.  S'J,  91:  '1  Freem.  3,  S.  C.  ||  Ami  where  a 
man  by  deed-poll  recited  that  whereas  he  was  possessed  of  certain  lands  for  a  certain 
term  of  years,  by  good  and  lawful  conveyance  he  assigned  the  same  to  J  S  ;  the  court 
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Raid,  Recital  of  itself  is  nothing,  but  being  joined  and  considered  with  the  rest  of  the 
deed  it  is  material,  as  here,  for  against  the  recital  the  party  cannot  say  that  he  hath  not 
any  thing  in  the  term.  And  they  clearly  resolved,  that  if  he  had  not  that  interest  by  a 
good  and  lawful  conveyance,  the  obligation  was  forfeited.  Severn  and  Clerke's  case;  || 
Xeon.  122.  (A)  Where  a  man  assigns  and  transfers  a  chose  in  action,  though  nothing 
passes,  yet  it  amounts  to  a  covenant  that  the  other  shall  have  the  thin"-.  .Mod.  113° 
3  Keb.  304;  Freem.  268;  Ld.  Raym.  683;   [2  Raym.  1242,  1419;  2  Bl!  Rep.  820.] 

If  A  makes  a  deed  to  B  in  these  words,  I  have  in  my  custody  one 
writing  obligatory,  in  which  writing  obligatory,  one  William  now 
standeth  bound  to  the  said  B  for  the  payment  of  400/.  upon  such  a 
day,  being  the  proper  jnoney  of  B  and  {a)  I  will  be  ready  at  all  times, 
when  I  shall  be  required,  to  re-deliver  the  same  ivriting  obligatory  to 
the  same  B  ;  if  B  after  demands  the  said  obligation  of  A  and  he  refuses 
to  deliver  it,  B  may  have  an  action  of  covenant  upon  this  deed  by  force 
of  the  words,  and  I  will  be  ready  at  all  times,  when  I  shall  be  required, 
to  re-deliver  the  same,  &c. 

Roll.  Abr.  519.  (a)  So,  where  the  words  of  a  deed  are,  I  oblige  myself  to  pay  so 
much  money  at  such  a  day,  and  so  much  at  another.  Hard.  178,  adjudged ;  but  the  chief 
baron  doubted,  if  the  words  had  been  teneri  et  firmiter  obligari  ,■  for  that  these  words 
sound  in  debt,  and  not  in  covenant. 

If  A  enters  into  a  statute  to  B  and  afterwards  B  by  his  deed  covenants, 
that  upon  payment  of  such  a  sum  at  a  day  to  come,  the  statute  shall  be 
void,  and  that  he  will  deliver  it  in,  and  cause  it  to  be  vacated ;  if  B 
before  the  day  sues  execution  upon  the  statute,  A  may  bring  an  action 
of  covenant ;  for  though  it  be  true,  that  a  covenant  that  is  to  take  effect 
presently  is  to  stand  or  fall  by  the  operation  of  law,  and  no  action  of 
covenant  will  lie  ;  as,  if  a  man  covenants  that,  a  bond  shall  be  void  upon 
doing  such  an  act,  or  to  stand  seised,  no  action  of  covenant  will  lie  upon 
these ;  yet  here  the  last  words  bind  the  party  to  the  performance  of  a 
future  act,  viz.  to  deliver  in  the  said  statute,  and  cause  it  to  be  vacated, 
which,  without  all  question,  sound  in  covenant. 

Raym.  25 ;  Robinson  and  Ampton,  adjudged  ;  Keb.  103,  118,  S.  C. ;  Sid.  48,  S.  C. 

If  A  enters  into  an  obligation  to  B  and  afterwards  B  covenants  not  to 
sue  A  without  any  limitation  of  time,  this  amounts  to  a  release,  and  may 
be  pleaded  as  such. 

Carth.  64;  Comb.  123,  124. 

But,  if  the  covenant  be  temporary,  and  limited  to  a  certain  time ;  as, 
if  it  be,  that  B  will  not  sue  for  ninety-nine  years,  &c,  this  still  remains  a 
covenant ;  and  for  the  violation  thereof  an  action  of  covenant  is  the  pro- 
per remedy,  but  it  cannot  be  pleaded  in  bar.  So,  if  there  be  two 
obligors,  and  the  obligee  covenant  that  he  will  not  sue  one  of  them,  this 
is  no  release,  but  only  a  covenant. 

Carth.  64. 

A  letter  of  license  containing  the  words  following,  viz.  that  if  the  cre- 
ditor sue  within  such  a  time,  his  debt  shall  be  forfeited,  works  a  for- 
feiture by  the  commencement  of  the  suit,  and  therefore  may  be  pleaded 
in  bar  to  the  action. 

Carth.  64. 

If  there  are  articles  of  agreement  made  by  indenture  between  A  and 
B,  in  which  A  agrees  that  B  shall  have  a  house  in  a  street  in  London, 
for  certain  years ;  provided,  and  upon  condition,  that  B  shall  receive  and 
pay  the  rents  of  the  other  houses  of  A  in  the  same  street  mentioned  in  a 
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schedule  annexed  to  the  indenture;  and  it  is  further  agreed,  that  B  for 
his  labour,  in  collecting  the  said  rents,  shall  have  the  overplus  of  the 
rents,  over  and  above  such  a  certain  sum ;  this  is  not  any  covenant  on 
the  part  of  B  to  bind  him  to  receive  and  pay  the  rents  mentioned  in  the 
schedule  ;  but  the  proviso  and  condition  will  only  make  the  estate  of  B 
void  in  the  house. 

Roll.  Abr.  518,  Gerry  and  Read  ;  Cro.  Car.  128,  »S.  C.  adjudged.  ||  A  proviso  shall 
be  sometimes  taken  tor  a  condition,  and  sometimes  for  explanation,  and  sometimes  for  a 
covenant,  ami  sometimes  for  an  exception,  and  sometimes  for  &  reservation.  It  is  taken 
for  a  condition,  as,  if  a  man  lease  land,  provided  that  the  lessee  shall  not  alien  without 
the  assent  of  the  lessor,  sub  poena  forisfaciurz,  here  it  is  a  condition.  If  I  have  two 
manors,  both  of  them  named  Dale,  and  I  lease  to  you  my  manor  of  Dale,  provided  that 
you  shall  have  my  manor  of  Dale  in  the  occupation  of  .1  S;  here  the  proviso  is  an  expla- 
nation what  manor  you  shall  have  If  a  man  lease  a  house,  and  the  lessee  covenant 
that  he  will  maintain  it.  provided  always  that  the  lessor  is  contented  to  find  great  timber, 
hen  it  is  a  covenant.  If  I  lease  to  you  my  messuage  in  Dale,  provided  that  I  will  hava 
a  chamber  myself,  here  it  is  an  exception  of  the  chamber.  And  if  I  make  a  lease  ren- 
dering rent  at  such  a  feast  as  J  S  shall  name,  provided  that  the  feast  of  St.  Michael  shall 
be  one,  here  this  proviso  is  taken  for  a  reservation.  Per  Popham,  C.  J.,  Gouldsb.  131, 
in  the  case  of  the  Earl  of  Pembroke  v.  Barkley.  It  may  sometimes  operate  as  a  qualifi- 
cation of  the  covenant  of  the  other  party :  as,  if  a  lessee  covenant  to  repair,  provided 
always  that  the  lessor  shall  find  great  timber,  omitting  the  word  agreed,  this  proviso  shall 
not  be  any  covenant  on  the  part  of  the  lessor,  but  shall  be  merely  a  qualification  of  the 
lessee's  covenant.  Roll.  Abr.  tit.  Covenant,  (C)  pi.  3 ;  Holder  v.  Taylor.  The  very 
clause  too  of  the  proviso  itself  may  operate  both  as  a  condition  and  as  a  covenant :  as  a 
condition,  by  force  of  the  proviso;  as  a  covenant,  by  force  of  the  other  words;  purport- 
ing a  condition,  as  it  contains  the  words  of  the  grantor,  (for  no  condition  can  be  reserved 
or  made  but  on  the  part  of  the  donor,  lessor,  or  feoffor,  Dyer.  6,)  purporting  a  covenant 
as  comprehending  the  words  of  the  grantee.  Nor  is  it  material  in  what  part  of  the  deed 
the  word  proviso  stands ;  it  is  the  sense,  and  not  the  place,  which  is  to  determine  its  im- 
port. If  it  be  substantive  and  independent,  and  relate  only  to  the  estate  passed,  it  is  a 
condition  ;  if  it  be  qualified,  it  may  amount  to  a  covenant  only  ;  if  there  be  a  proviso 
and  covenant  in  the  deed,  it  may  enure  to  both.  Jenk.  252 ;  Cromwell's  case,  2  Co.  71 ; 
Simpson  v.  Titterel,  Cro.  Eliz.  242;  Earl  of  Pembroke  v.  Barkley,  lb.  384;  Co.  Litt. 
203  b,  146.  || 

If  A  by  deed  enfeoffs  B,  provided  that,  if  A  pays  money  to  B  by  a 
day,  the  feoffment  shall  be  void,  and  covenants  to  save  harmless  from 
encumbrances  and  arrears  of  rent,  and  to  make  further  assurance ;  and 
after  A  enters  into  an  obligation  conditioned  for  the  performance  of  all  (a) 
covenants,  payments,  articles,  and  agreements  comprised  in  the  deed ; 
if  A  pays  not  the  money,  yet  the  bond  is  not  forfeited  ;  for  there  being 
no  covenant  to  pay  the  money,  it  is  a  proviso  in  advantage  of  the  feoffor, 
that,  if  he  paid  the  money,  he  should  have  the  land  again ;  so  that  it  is 
in  his  election  to  pay  the  money  or  lose  the  land,  which  is  a  sufficient 
loss  to  him ;  and  the  word  payment,  in  the  bond,  hath  reference  to  the 
covenant  to  save  harmless  from  arrears  of  rent. 

Cro.  Jac.  281,  Brisco  and  King,  adjudged;  Yelv.  206,  S.  C.  adjudged;  the  proviso 
beine,  that  if  A  paid  for  B  40/.  to  C,  &c. :  for  the  word  payment,  in  the  obligation,  shall 
have  reference  to  such  payments  only  as  by  the  deed  are  compulsory,  not  such  as  are 
voluntary;  for  otherwise  the  obligation  and  condition  would  be  repugnant  and  contrary 
to  the  deed.  1  Brownl.  113,  S.  C,  and  Bulst.  156,  S.  C.  adjudged  ;  2  Mod.  37,  S.  P.; 
in  Mod.  227  ;  Gilb.  Eq.  Rep.  43.  (a)  Otherwise,  if  the  condition  of  the  bond  had  been 
for  the  performance  of  all  covenants  and  conditions  in  the  deed.  Tooms  v.  Chandler, 
3  Lev.  111'.;  3  Keb.  454,  adjudged  ;  and  in  3  Keb.  460,  judgment  is  given  for  the  defend- 
ant, unless  the  plaintiff  discontinue. 

An  notion  of  covenant  may  be  brought  as  (b)  well  on  a  deed  poll  as 
on  a  deed  indented. 

Roll.  Abr.  517.     {b)  So,  a  writ  of  covenant  lies  upon  the  king's  patent,  though  there 
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is  no  counterpart  sealed  by  the  lessee,  who  is  to  be  charged.     Cro.  Jac.  240,  399,  521 ; 

3  Bulst.  163;  Roll.  Rep.  359;  Poph.  136. 

But,  though  covenant  lies  as  well  on  a  deed  poll  as  upon  adeed  indented, 
yet  the  parties  must  be  named  therein ;  and,  therefore,  where  in  cove- 
nant the  plaintiff  declared,  that  J  S  being  arrested  at  his  suit,  and  in  the 
custody  of  the  bailiff,  the  defendant  promised  and  engaged  to  bring  in 
the  body  of  J  S  into  the  custody  of  the  bailiff  such  a  day;  on  demur 
rer  it  was  holden,  that  the  action  would  not  lie,  the  plaintiff  not  being 
named  in  the  agreement,  and  no  averment  dehors  could  avail  him. 

Salk.  197,  Green  and  Horn,  adjudged. 

£  When  an  estate  for  years  is  granted  by  an  indenture  of  lease,  the 
words  "  grant  and  demise"  import  covenants  of  warranty  and  quiet  en- 
joyment. 

Barney  et  al.  v.  Keith,  4  Wend.  502  ;  and  see  Grannis  v.  Clark,  8  Cowen,  36. 

An  express  covenant  in  a  deed  takes  away  all  implied  covenants. 
Vanderkarr  v.  Vanderkarr,  11  Johns.  122.  j/ 

(B)  Covenants  created  by  Implication  of  Law. 

There  are  some  words  which,  of  themselves,  import  no  express 
covenant,  yet,  being  made  use  of  in  certain  contracts,  they  amount  to 
such,  and  are  therefore  called  covenants  in  law,  and  will  as  effectually 
bind  the  parties,  as  if  expressed  in  the  most  explicit  terms. 

48  E.  3,  2,  b.  7 ;  Roll.  Abr.  519.  y?In  New  York,  it  is  provided  by  statute  that  "  no 
covenant  shall  be  implied  in  any  conveyance  of  real  estate."  Kinney  v.  Watts,  14  Wend. 
38.  It  is  a  general  rule  of  law,  that  when  tbere  is  an  express  covenant  in  a  deed,  it 
takes  away  all  implied  covenants  which  are  inconsistent  with  it.  Gates  v.  Caldwell, 
7  Mass.  68;  Sumner  v.  Williams,  8  Mass.  201;  Vanderkarr  v.  Vanderkarr,  11  Johns.  122.# 

As,  if  a  man  («)  makes  a  lease  for  years  of  land,  by  the  words  (b) 
concessi  or  demi.si,  these  import  a  covenant;  and  if  the  lessee  or  his 
assignee  are  (c)  evicted,  they  may  bring  an  action  thereupon. 

5  Co.  17  a,  resolved,  (a)  So,  if  an  assignment  thereof  be  made  by  the  word  errant. 
2  Roll.  Rep.  399  j  Palm.  388.     (b)  Carth.  98,  S.  P.  admitted.     0 Smith  v.  Chambers, 

4  Esp.  It.  164;  Frost  v.  Raymond,  2  Caines,  R.  188;  4  Wend.  502.^  Where  a  man 
hssignavit  et  franspo&uit  all  the  money  that  should  be  allowed  by  any  order  of  a  foreign 
state,  to  come  to  him  in  lieu  of  his  share  in  a  ship;  Mod.  113,  said  by  Hale,  though  it 
cannot  be  assigned,  yet  this  amounts  to  a  covenant  that  he  shall  have  all  the  money. 
||  So,  if  ihe  cattle  of  the  lessee  are  distrained  by  the  lord  paramount,  the  lessee  may  have 
covenant  against  his  lessor.  Sir  T.  Raym.  257.  j|  (c)  [But,  in  such  case,  the  eviction 
must  be  by  one  who  hath  a  title,  though  it  is  otherwise,  it  hath  been  said,  where  there 
is  an  express  covenant,  2  Leon.  104;  Cro.  Eliz.  214;  2  Brownl.  161;  and  yet  it  seems 
now  to  be  settled,  that  an  express  covenant  in  the  most  general  terms  shall  be  restrained 
to  lawful  interruptions.  3T.Rep.534;  Vaugh.  118.]  /gGreenby  v.  Wilcocks,  2  Johns. 
R.  1 ;  Folliard  v.  Wallace,  2  Johns.  395.  g/  ||  The  distinction  between  implied  covenants 
by  operation  of  law,  and  express  covenants,  is,  that  the  latter  are  taken  more  strictly, 
and  are  obligatory  upon  the  covenantor  in  every  event,  and  in  every  state  and  condition 
of  the  thing  which  is  the  subject  of  the  covenant.  For  when  the  law  creates  a  duty,  and 
the  party  is  disabled  to  perform  it  without  any  default  in  him,  and  hath  no  remedy  over, 
he  will  be  excused ;  but,  when  by  his  own  express  contract  he  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident 
even  by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his  contract. 
If.  then  fire,  a  lessee  covenant  to  repair  a  house,  though  it  be  burnt  by  lightning,  or  by 
accident,  or  thrown  down  by  the  king's  enemies,  yet  he  is  bound  to  repair  it.  Br.  Cove- 
nant, 4 ;  Dyer,  33  a;  Paradine  v.  Jane,  All.  27  ;  Earl  of  Chesterfield  v.  Duke  of  Bolton, 
Com.  Rep.  627  ;  Bullock  v.  Dommitt,  6  T.  Rep.  650;  WTalton  v.  Waterhouse,  2  Saund. 
42u;  Compton  v.  Allen,  Sty.  162.  So,  on  a  covenant  to  keep  a  bridge  in  repair  *»  .i 
certain  time,  the  party  is  bound  to  rebuild  it,  though  broken  down  by  a  great  and  extra- 
ordinary flood.     Company  of  Brecknock  Navigation  v.  Pritchard,  6  T.  Rep.  750.     So, 
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if  there  be  an  express  covenant  for  the  payment  of  rent,  the  lessee  is  liable  to  the  rent; 
though  the  premises  were  burnt  down,  and  his  covenant  was  to  keep  them  in  repaii 
during  the  term,  except  they  should  happen  to  be  demolished  or  damaged  by  fire.  Monk 
v.  Coop<  r,  2  Ld.  Raym.  1477;  2  Str.  763,  S.  C;  Belfour  v.  Weston,  1  T.  Rep.  310; 
[)oe  v.  Sandham,  1  T.  Rep.  704;  Shubrick  v.  Salmond,  :>  Burr.  1038.  And  it  seems 
the  lessor  is  not  bound  to  rebuild,  though  he  insist  upon  the  payment  of  the  rent  durintr 
the  term.  Pindar  v.  Ainsley.  cited  in  1  T.  Rep.  312;  Weigall  v.  Waters,  6  T.  Rep.  48%. 
Nor  will  equity  relieve  in  this  case,  unless  there  be  some  special  circumstances;  (as 
when  the  lessor  had  recovered  the  value  of  the  house  from  the  insurers,  Brown  v.  Quil- 
ter,  Amhl.  019 ;)  for  the  equity  of  the  parties  being  equal,  the  rule  of  law  must  prevail. 
Hare  v.  Groves,  Anstr.  687.     See,  too,  1  Fonbl.  Eq.  Tr.  374  to  379.  || 

So,  if  a  man  leases  for  years,  reserving  rent,  an  action  of  covenant  lies 
for  nonpayment  of  the  rent,  for  the  (a)  reddendo  of  the  rent  is  an  agree- 
ment for  payment  of  the  rent,  which  will  make  a  covenant. 

Roll.  Abr.  519;  Style,  387;  Carth.  135.  (a)  So,  the  words  yielding  and  paying 
make  a  covenant.  Style,  406,  431  ;  2  Brownl.  215 ;  Sid.  266,  401 ;  2  Mod.  92;  Vent. 
10;  2  Jones,  102;  3  Lev.  155.  $In  Pennsylvania,  this  covenant  is  considered  as  run- 
ning with  the  land.  3  Penna.  R.  464.  See  1  B.  &  Cr.  416;  2  Dow.  and  Ry.  670; 
Kimpton  v.  Walker,  9  Verm.  191.  0 

Also,  if  a  man  leases  for  years  by  the  words  demise,  grant,  &c.,  and 
in  the  deed  there  are  several  covenants  on  the  part  of  the  lessor,  and  he 
enters  into  a  bond  conditioned  for  the  performance  of  all  the  covenants, 
&c.,in  the  deed;  this  extends  as  well  to  the  covenants  in  law, as  express 
covenants. 

4  Co.  80  b,  Nokes  and  James,  adjudged ;  9  Ves.  330,  S.  P.  by  Lord  Eldon. 

Bnt,  if  a  man  leases  for  years  by  the  words  demisi,&.c,  and  the  lessor 
covenants  that  the  lessee  shall  enjoy  during  the  term,  without  eviction 
by  the  lessor,  or  any  claiming  under  him ;  this  express  covenant  quali- 
fies the  generality  of  the  covenant  in  law,  and  restrains  it  by  the  mutual 
consent  of  both  parties,  that  it  shall  not  extend  farther  than  the  express 
covenant. 

4  Co.  80;  Cro.  Eliz.  674;  Yelv.  175;  4  Taunt.  329. 

If  a  man  leases  to  me  by  indenture  the  land  of  (b)  J  S  of  which  J  S 
is  seised  at  the  time,  upon  which  I  enter,  and  he  re-enters,  I  shall  have 
a  writ  of  covenant  upon  this  indenture,  though  I  was  not  in  the  land  by 
the  lease,  but  by  estoppel,  for  the  lessor  is  estopped  to  say  that  I  was  not 
in  of  his  lease. 

Roll.  Abr.  520;  Cro.  Jac.  73,  S.  C.  adjudged.  (6)  So,  if  by  indenture  he  leases  to 
me  my  own  land,  and  I  am  ousted  by  a  stranger.   Cro.  Jac.  73 ;  Roll.  Abr.  520,  871. 

So,  if  a  man  leases  to  me  land  of  J  S  of  which  J  S  is  seised  at  the 
time,  I  shall  have  a  writ  of  covenant  before  entry  upon  J  S  and  re- 
entry by  him ;  for  I  need  not  allege  an  eviction,  for  this  is  a  covenant  in 
law,  which  is  broken  when  he  is  not  seised  of  the  land  at  the  time  of  the 
demise ;  for  the  word  demise  imports  a  power  of  letting,  and  it  is  not 
reasonable  to  enforce  the  lessee  to  enter  into  the  land,  and  so  to  commit 
a  trespass. 

Roll.  Abr.  520,  Holder  and  Taylor;  2  Brown.  22,  S.  P.;  Hob.  12,  S.  C.  But  vide 
in  Roll,  the  case  immediately  following;  which  seems  contr.,  and  that  if  a  man  leases 
land  for  years,  and  a  stranger  enters.before  the  lessee  enters,  he  shall  not  have  an  action 
of  covenant  upon  this  ouster,  because  he  was  never  a  lessee  in  privity  to  have  the  action. 
Roll.  Abr.  520;  Owen,  105,  S.  P.  per  Fenner.* 

*  Sed  qu.  If  this  is  law?  and  if  he  may  not  maintain  an  action  on  the  covenant, 
express,  or  implied,  that  he  shall  hold  and  enjoy  for  the  term? 

But,  if  a  man  leases  certain  goods  for  years  by  indenture,  which 
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are  evicted  within  the  term,  yet  he  shall  not  have  a  writ  of  covenant , 
for  the  law  does  (a)  not  create  any  covenant  upon  such  personal  thing. 

Owen,  104  ;  Roll.  Abr.  519.  (a)  And  therefore,  in  case  of  a  lease  of  a  house,  together 
with  the  goods,  it  is  usual  to  make  a  schedule  thereof,  and  affix  it  to  the  lease,  and  to 
have  a  covenant  from  the  lessee  to  redeliver  them  at  the  end  of  the  term;  for  without 
such  covenant  the  lessor  can  have  no  remedy  but  trover  or  detinue  for  them  after  the 
lease  ended. 

||  Where  the  lease  of  an  undivided  third  part  of  certain  mines  contained 
a  recital  of  an  agreement  made  by  the  lessee  with  the  lessor,  and  the 
owners  of  the  other  two-thirds,  for  pulling  down  an  old  smelting  mill, 
and  building  another  of  larger  dimensions,  and  the  lease  contained  a 
covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the  expira- 
tion of  the  term,  but  did  not  contain  a  covenant  to  build  it ;  held  that 
such  covenant  was  to  be  implied,  and  that  the  lessor  of  the  one-third 
might  sue  upon  it  in  respect  of  his  interest. 

Sampson  v.  Easterby,  9  Barn.  &  C.  505. 

By  indenture  between  S  F  senior,  of  the  first  part,  S  F  junior,  of  the 
second  part,  and  J  H  H  of  the  third  part,  it  was  agreed  that  S  F  senior 
should  retire  from  business,  and  S  F  junior  and  J  H  H  become  partners ; 
that  the  capital  employed  should  be  36,000/.,  24,000/.  of  which  S  F 
senior  should  advance  for  S  F  junior,  and  12,000/.  was  to  be  advanced 
by  J  H  H.  The  deed  then  proceeded,  "  And  whereas  an  account  of  all 
the  debts  of  S  F  senior,  in  his  business  of  merchant,  has  been  this  day 
taken,  and  the  balance  in  his  favour  amounts  to  38,033/. ;  and  whereas 
it  has  been  agreed  by  and  between  S  F  senior,  S  F  junior,  and  J  H  H, 
that  the  whole  of  the  debts  and  credits  of  S  F  senior  shall  be  received 
and  paid  by  S  F  junior,  and  J  H  H,  and  that  the  balance  of  38,033/ 
shall  be  accounted  for  and  paid  by  them  in  manner  hereinafter  men- 
tioned ;  and  S  F  senior,  by  indenture,  hath  assigned  the  debts  and  credits 
to  them;  this  indenture  further  witnesseth,  that  it  is  agreed  that  in  con- 
sideration of  12,000/.  paid  S  F  senior,  by  J  H  H,  and  for  raising  24,000/. 
as  S  F  junior's  share  of  the  capital,  the  sum  of  36,000/.,  part  of  38,033/., 
is  to  be  retained  by  S  F  junior  and  J  H  H,  and  the  remaining  2,033/. 
paid  to  S  F  senior,  by  instalments,  at  six,  twelve,  and  eighteen  months; 
and  if  any  of  the  debts  shall  prove  bad,  the  loss  shall  be  borne  by  S  F 
junior  and  J  H  H  ;"  held,  that  this  deed  amounted  to  a  covenant  by  S 
P  junior,  and  J  H  II,  to  pay  the  debts  due  from  S  F  senior  in  his  business, 
at  the  date  of  the  indenture. 

Saltoun  v-  Houstoun,  1  Bing.  433.  || 

|3  When  land  is  conveyed  as  bounded  on  one  side  upon  a  way,  there 
is  an  implied  covenant  there  is  such  a  way. 

Parker  v.  Smith,  17  Mass.  413. 

But  when  land  is  granted  as  abutting  in  the  rear  upon  a  certain 
street,  which  was  merely  laid  out  as  such  upon  a  map,  but  not  actually 
opened,  the  land  being  accessible  by  a  street  in  front,  there  is  no  implied 
covenant  to  open  the  street  in  the  rear. 

Case  of  Mercer  Street,  4  Cowen,  542.  See  Livingston  v.  Mayor,  &c,  of  New  York, 
8  Wend.  85;  Emerson  v.  Wiley,  10  Pick.  310;  Clap  v.  M'Neil,  4  Mass.  589. 

When  the  words  "yielding  and  paying"  are  used  in  a  lease,  they 
make  an  implied  covenant  that  the  lessee  will  pay  the  rent. 

Kimpton  v.  Walker,  9  Vermont,  191  ;  Roger  v.  Ake,  3  Penn.  461,  464;  Anon.  1  Sid. 
447,  pi.  9 ;  Harper  v.  Burgh  or  Bird.  2  Lev.  206 ;  Webb  v.  Russell,  3  T.  R.  402 ;  Vivian 
v.  Arthur,  1  Barn.  &  Cr.  419,  S.  C. :  2  Dow.  &  Ry.  670. 

3  A  2 
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The  usual  proviso  in  a  mortgage  deed,  that  upon  payment  of  a  certain 
sum  the  deed  shall  be  void,  does  not  raise  an  implied  covenant  to  pay 
the  money. 

i  rummond  v.  Richards,  2  Munf.  337 ;  Hills  v.  Eliot,  12  Mass.  33.  $ 
So,  in  the  case  of  a  grant  of  an  (a)  inheritance,  by  the  words  enfeoff', 
grants,  &c,  the  law  does  not  create  a  covenant. 

(a)  I!  Whether  the  word  "  reddendum"  will  maintain  an  action  of  covenant  upon  a 
lease  lor  life,  dubitatur.  Sir  T.  Jones,  102.  ||  .6  The  word  concessi  ox  feoff ari  implies  a 
warranty  in  an  estate  for  years,  but  not  in  an  estate  in  fee.  Frost  v.  Raymond,  2Caines, 
188.  St.-  also  Barney  v.  Keith,  4  Wend.  502 ;  Allen  v.  Say  ward,  5  Greenl.  227  ;  Sum- 
ner v.  Williams,  8  Mass.  201.  g/ 

Also,  if  two  or  more  join  in  making  a  lease  by  the  words  co?icessimvs, 
&.c,  this  creates  a  covenant  in  law,  for  the  breach  of  which,  all  of  them 
shall  be  jointly  sued ;  but,  if  the  breach  be  the  personal  tort  of  one  of 
them,  as,  if  one  of  them  enter  and  oust  the  lessee,  the  action  may  be 
brought  against  him  alone  ;  for  it  is  unreasonable  that  the  others  should 
suffer  for  the  personal  wrong  of  their  companion. 

Carth.  97,  Coleman  and  Sherwin,  adjudged  ;  Salk.  137  ;  Show.  79,  S.  C. 

A  by  indenture  granted  and  demised  to  B  certain  lands,  except  a 
little  piece  upon  which  a  pump  was  standing,  together  with  the  use  and 
occupation  of  the  pump,  in  common  with  other  of  the  tenants  of  A  for 
thirty-one  years ;  and  after,  the  pump  became  useless  for  want  of  repairs, 
and  B  brought  covenant  against  A  and  assigned  the  breach  in  A's  per- 
mitting the  pump  to  run  to  decay ;  it  was  holden  by  Kelynge,  Chief 
Justice,  Rainsford  and  Moreton,  Justices,  that  the  action  lay;  for  that 
when  the  use  of  a  thing  is  (b)  demised,  and  it  rims  to  decay,  so  that  the 
lessee  cannot  have  the  use  and  benefit  thereof,  he  may  have  covenant 
upon  *he  word  demist;  and  here  the  lessee  himself  could  not  repair, 
having  no  interest  in  the  pump,  or  land  where  it  stood.  But  Twisden 
totis  virions  contr.  1.  Because- a  covenant  created  by  law,  as  this  is, 
never  lies  but  on  an  (c)  actual  ouster.  2.  This  covenant  created  by  law, 
is  not  (d)  properly  to  recover  damages,  but  the  term  itself,  and  the 
damages  that  are  recovered  are  for  the  whole  term,  whereas  the  pump 
may  be  repaired  the  next  day.  3.  The  lessee  may  repair  the  pump 
himself,  and  may  come  on  the  ground  without  being  a  trespasser;  as 
where  I  grant  that  you  may  fish  in  my  pond,  you  have  liberty  to  come 
upon  my  ground ;  so,  if  you  have  a  grant  to  lay  pipes  in  my  ground, 
you  may  dig  up  the  ground  for  that  purpose ;  and  for  these  reasons  of 
Twisden's,  the  judgment  was  una  voce  reversed  in  Cam.  Scacc. 

Comb.  1G3;  Vent.  26,  44,  Pomfret  and  Ricroft,  adjudged,  contr. ;  Twisden  in  B.  R. 
Sid.  429,  S.  C.  adjudged ;  contr.  Twisden  in  B.  R.  But  Saund.  321,  S.  C.  reversed  for 
Twisden's  reasons  in  Cam.  Scacc. ,•  and  Hale  said,  that  if  I  lend  one  a  piece  of  plate,  and 
covenant  he  shall  have  the  use  thereof,  yet  if  the  plate  be  worn  out  by  ordinary  use, 
without  any  default,  no  action  of  covenant  lies  against  me. — But,  if  one  by  deed  grants 
a  watercourse,  and  after  stops  it,  an  action  of  covenant  lies  against  him.  Saund.  322. 
For  by  Twisden  this  is  a  voluntary  misfeasance.  So,  if  I  lease  a  house,  and  therewith 
grant  estovers  out  of  such  a  wood,  if  I  cut  down  the  wood,  so  that  no  estovers  can  be 
had,  the  lessee  may  bring  covenant  against  me.  {The  lessor  demised  certain  premises, 
and  covenanted  with  the  lessee  that  he  should  have  the  use  of  the  pump  on  adjoining 
premises  jointly  with  himself,  whilst  the  same  should  remain  there,  paying  half  the 
expenses  of  keeping  it  in  repair.  Covenant  will  not  lie  against  the  lessor  for  removing 
the  pump,  though  he  remove  it  without  reasonable  cause,  and  to  injure  the  lessee;  for 
the  words  whilst  Sac.  reserve  to  him  the  right  of  removing  it,  from  whatever  unreasonable 
or  capricious  motive  he  might  do  so.  But  if  those  words  had  been  omitted,  the  removal 
would  have  been  a  breach  of  the  covenant.   7  East,  116,  Rhodes  v.  Bui  lard.!-     (b)  But, 
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if  A,  in  consideration  that  B  will  build  a  mill  upon  the  land,  and  a  watercourse  through 
the  land,  demises  to  B  by  the  words  dedi  et  concessit  and  after  A  stops  the  watercourse, 
yet  no  action  of  covenant  lies;  for  the  covenant  extends  not  to  a  thing  which  was  not  in 
esse  at  the  making  of  the  lease.  1  Leon.  278.  (c)  Vide  Roll.  Abr.  519,  el  qu.  (d)  Vide 
F.  N.  B.  145. 

If  A  leases  a  house  to  B  excepting  two  rooms,  and  free  passage  to 
them,  and  the  lessee  assigns  to  J  S,  who  disturbs  the  lessor  in  the  pas- 
sage ;  this,  though  a  covenant  in  law,  shall  bind  the  lessee  ;  for  where 
the  lessee  agrees  to  let  the  lessor  have  a  thing  out  of  the  demised 
premises,  as  a  way,  common,  &c,  covenant  lies  for  a  disturbance  ;  (a) 
but,  if  the  disturbance  had  been  in  the  rooms  excepted,  covenant  would 
not  have  lain. 

Carth.  232,  Bush  and  Cole,  adjudged;  Salk.  196;  Show.  388,  S.  C.  (a)  Ace.  in 
Moor,  553 ;  Cro.  Eliz.  657. 

||  If  a  lessee  covenant,  that  he  will  at  all  times  during  the  term,  plough, 
sow,  manure,  and  cultivate  the  demised  premises  (except  the  rabbit- 
warren  and  sheep-walk)  in  a  due  course  of  husbandry ;  this  exception 
is  as  much  a  covenant  or  agreement  as  the  rest  of  the  stipulation  in 
which  it  is  placed,  and  if  the  lessee  plough  the  rabbit-warren  or  sheep- 
walk,  covenant  lies  against  him. 

Duke  of  St.  Albans  v.  Ellis,  16  East,  352. 

(3 In  Pennsylvania,  Delaware,  and  Missouri,  it  is  provided  by  statute 
that  the  words  "grant,  bargain  and  sell,"  shall  amount  to  a  covenant 
that  the  grantor  was  seised  of  an  estate  in  fee,  freed  from  encumbrances 
done  or  suffered  by  him,  and  for  quiet  enjoyment  as  against  all  his  acts. 

2  Binn.  R.  95 ;  3  Penna.  313.  See  1  Murph.  343,  34S  ;  2  Caines,  188 ;  Seitzinger  v. 
Weaver,  1  Rawle,  377;  Funk  v.  Voneida,  11  S.  &  R.  109.  $ 

If  the  proprietor  of  a  medicine  assign  to  another  all  his  right,  title, 
and  interest  in  the  medicine,  and  all  the  future  profits  arising  from  the 
sale  thereof;  such  assignment  raises  an  implied  covenant  that  he  will 
not  prepare  or  sell  the  medicine,  for  his  own  profit,  or  engage  with  others 
in  so  doing;  such  preparation  and  sale  being  a  retention  and  exercise 
of  that  right  which  he  has  conveyed  by  his  deed. 

Seddon  v.  Senate,  13  East,  63.  || 

(C)  Where  an  Action  of  Covenant  is  the  proper  Remedy. 

If  A  for  valuable  consideration,  promise  by  his  deed  not  to  do  a  cer- 
tain thing,  no  action  upon  the  case  lies  upon  this  promise,  but  a  writ  of 
covenant. 

Roll.  Abr.  11  ;  Cro.  Jac.  505.  0  When  a  defendant,  for  a  consideration  received  from 
the  plaintiff,  has  covenanted  to  do  an  act,  and  fails  to  do  it,  the  plaintiff  may  bring 
covenant  for  the  breach,  or  assumpsit  to  reclaim  the  consideration.  Weaver  v.  Bentley, 
1  Caines,  47.  At  common  law,  covenant  cannot  be  sustained  on  an  instrument  not  under 
seal.  Ludlum  v.  Wood,  1  Penna.  55 ;  Bildersback  v.  Pouner,  2  Halst.  64 ;  Gale  v. 
Nixon,  6Covven,  445;  Tribble  v.  Oldham,  5  J.  J.  Marsh.  137;  Bassett  v.  Jordan, 
1  Stew.  352  ;  Hedges  v.  Gray,  1  Blackf.  216 ;  Bell  v.  Curtis,  1  Penna.  142 ;  Powell  v. 
Clark,  2  Penna.  517  ;  Gansen  v.  Ball,  6  Cowen,  628.  g/ 

So,  if  A  recovers  a  debt  against  B,  and  B  pays  him  the  condemnation, 
upon  which  A  releases  all  actions,  executions,  &c,  to  B  by  deed,  and  by 
the  same  deed  promises  that  he  will  withdraw  and  discharge  all  writs  of 
execution  against  B  upon  the  said  judgment,  yet  no  action  upon  the  case 
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lies  upon  this  promise;  because  it  is  made  by  deed,  and  so  he  ought  to 

have  a  writ  of  covenant. 

Roll.  Abr.  517,  Bemish  and  Hildersly,  adjudged;  Cro.  Jac.  505,  S.  C.  [But,  if 
articles  of  partnership  unaer  seal  be  dissolved,  and  a  balance  struck,  and  an  exprtss 
promise  be  made  to  pay  it,  an  assumpsit  may  be  brought.  Foster  v.  Allanson,  2  T.  Rep. 
■179.  So.  if  there  he  an  express  promise  to  pay  a  balance  struck,  though  the  articles, 
containing  a  covenant  to  account,  are  subsisting.   Moravia  v.  Levy,  lb.  483,  n.] 

||  It'  a  contract  of  freight  and  demurrage  be  entered  into  by  deed,  the 
plaintiff  cannot  declare  in  debt  generally,  and  give  the  deed  in  evidence; 
hut  must  declare  upon  the  deed. 

Atty  v.  Parish,  1  X.  R.  101. 

Where  a  ship  was  let  to  freight  by  charter-party  from  the  plaintiff  to 
defendant,  and  in  the  deed  "  it  was  covenanted  and  agreed  between  the 
parties  that  forty  days  should  be  allowed  for  unloading,  loading,  &c." 
the  owner's  remedy  for  a  detention  beyond  that  time  was  holden  to  be 
on  the  covenant ;  such  detention  being  a  breach  of  the  freighter's  im- 
plied covenant  that,  he  would  not  detain  it  longer  than  the  stipulated 
time. 

Randall  v.  Lynch,  12  East,  179;  Stevenson's  case,  1  Leon.  324.  || 

If  a  man  leases  for  years,  reserving  rent,  he  may  have  an  action  of 

covenant,  as  well  as  debt,  for  the  rent  arrear ;  so,  if  A  grants  a  rent  to  B 

payable  at  a  certain  feast  yearly,  and  covenants  to  pay  the  rent  at  the 

feast ;  an  action  of  covenant  lies  for  nonpayment,  though  he  might  have 

an  action  of  debt  for  it. 

2  Stra.  1089 ;  12  Mod.  371.  Vide  title  Debt  and  Actions  in  general.  Roll.  Abr.  517, 
518. 

It  seems  by  the  better  opinion,  that  upon  the  eviction  of  a  freehold, 
no  action  of  covenant  will  lie  upon  a  warranty,  either  in  deed  or  in  law, 
for  the  party  might  have  had  his  warrantia  chartx,  or  voucher;  hut  in 
ease  of  a  lease  lor  years  upon  an  eviction,  there  can  be  no  other  remedy  " 

Brownl.  19;  Keb.  821.  £  Contra,  3  Mass.  544,  545.  g/  Vide  Hob.  4;  Yelv.  139; 
Nov.  131. 

*  The  course  now  is,  to  introduce  an  express  covenant  for  quiet  enjoyment,  against 
all  persons  claiming,  and  that  the  estate  is  free  from  encumbrances. 

(D)  Where  there  several  Parties:  and  herein  of  joint  Covenants. 

If  A  covenants  to  do  an  act  for  the  benefit  of  two  or  more,  and  A 

breaks  his  covenant,  one  of  them  alone  (a)  cannot  maintain  covenant 

against  them,  for  then  might  he  be  doubly  or  trebly  charged  for  the 

same  breach. 

5  Co.  IS  h,  Slingsby's  case.  But  where  a  covenant  may  be  joint  or  several,  vide 
•2  Roll.  Abr,  149;  Skin.  401,  pi.  35.  (a)  In  an  indenture  between  A  and  B,  of  the  one 
part,  and  C,  of  the  other  part;  among  other  covenants,  there  is  one  thus,  viz:  It  is 
agreed  between  the  parties,  that  C  shall  enter  into  a  bond  to  B  to  pay  him  100/.  at  a  day; 
in  an  action  for  nonperformance,  A  and  B  must  join.  Yelv.  177.  {See  1  Penn.  274, 
M'lntosh  v.  Long.  So  a  covenant  with  A  and  B  to  pay  an  annuity  to  A  during  B's  life 
is  a  joint  covenant,  in  which  they  have  a  joint  legal  interest,  though  it  be  for  the  benefit 
of  A  only;  and  on  the  death  of  A  the  right  of  action  survives  to  B  and  does  not  go  to 
A's  administrators.  1  East,  497,  Anderson  v.  Martindale.  See  6  Ves.  J.  604.  And  if 
she  reversion  of  lands,  which  are  demised  for  years,  is  conveyed  to  A  and  B  and  the 
heirs  of  B  in  trust  for  A  and  his  heirs,  A  cannot  sue  alone  on  a  covenant  of  the  lessee 
contained  in  the  lease.     1  Bos.  &  Pull.  G7,  Scott  v.  Godwin.} 

So,  if  A  covenants  to  do  an  act  for  the  benefit  of  B  and  C,  and  enters 
into  a  bond  to  them  et  cuilibet  eorum  for  performance ;  yet  this  being  a 
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joint  interest,  each  cannot  bring  a  separate  action.  But  two  may  bind 
themselves,  severally  to  pay  money,  or  if  jointly  and  severally  bound, 
the  obligee  may  sue  which  he  pleases. 

5  Co.  19  a;  Show.  8  ;  Comb.  155.  {Though  a  covenant  be  joint  and  several  in  its 
terms,  yet  if  the  interest  and  cause  of  action  of  the  covenantees  be  joint,  the  action  must 
be  brought  by  them  all;  and,  on  the  other  hand,  though  the  covenant  be  in  its  terms 
joint,  yet  if  the  interest  and  cause  of  action  of  the  covenantees  be  several  and  not  joint, 
the  covenant  shall  be  taken  to  be  several,  and  each  may  recover  for  his  particular  da- 
mage. See  the  above  cases,  and  1  Saund.  153,  Eccleston  v.  Clipsham,  and  notes  1  and 
2  by  Serj.  Williams  ;  Willes,  248,  Johnson  v.  Wilson;  1  East,  497,  Anderson  v.  Mar- 
tindale.}     ,2  See  Catharene  v.  Brown,  3  Leigh,  98.  g/ 

If  A  covenants  with  B  that  A  or  his  son,  or  either  of  them,  shall  work 
with  B  at,  &c,  B  paying  to  each  of  them  so  much,  &c,  and  B  requests 
the  son  to  work  with  him,  &c,  if  he  does  not,  the  covenant  is  broken ; 
for  B  had  the  election  to  require  both,  or  either  of  them,  to  work  with 
him. 

Neele  v.  Reeve,  2  Sid.  107. 

If  an  agreement  be  entered  into  between  several  fidlers,  that  they  will 
not  play,  &c,  asunder,  unless  on  my  Lord  Mayor's  Day,  &c,  and  they 
bind  themselves  in  20/.  each  to  the  other  jointly  and  severally,  and  one 
only  brings  covenant,  and  assigns  the  breach,  that  the  defendant  played 
ad  quandam  tabernam,  &c,  this  is  naught,  for  they  ought  all  to  have 
joined,  the  interest  being  joint;  and  it  is  repugnant  and  contradictory 
for  four  persons  to  bind  themselves  one  to  the  other  jointly  and 
severally. 

Comb.  115,  Spencer  and  Durant.  (6  When  it  is  the  evident  intent  of  the  parties,  from 
the  subject-matter  of  the  covenant,  they  may  be  taken  distributively,  although  no  words 
of  severalty  are  used.  Ludlow  v.  M'Crea,  1  Wend.  228;  Ernst  v.  Bartle,  1  Johns. 
Cas.  319;  Walker  v.  Webber,  3  Fairf.  65;  and  see  Duval  v.  Craig,  2  Wheat.  58; 
Catlin  v.  Barnard,  1  Aik.  9  ;  M'Cready  v.  Freedly,  3  Rawle,  251.  $ 

||  An  action  of  covenant  was  brought  by  the  herald  painters,  et  pro 
qnolibet  et  singulis  eorum,  that  they  should  bring  their  work  to  such  a 
place,  and  that  there  such  work  should  be  done,  &c. ;  and  because  one 
of  the  covenantors  did  not  bring  his  work  to  the  place  aforesaid,  the 
others  brought  this  action,  which  was  adjudged  to  be  well  brought ;  for 
it  is  founded  upon  the  work  not  being  brought  to  the  place  appointed 
for  it,  and  in  this  part  the  covenant  is  joint,  for  they  have  all  an  interest 
and  right  jointly,  that  the  work  shall  be  brought  there  in  order  to  be 
done  ;  and  though  the  words  of  the  covenant  are  several,  yet  the  subse- 
quent matter  and  interest  being  joint,  the  covenant  shall  be  joint. 

Saunders  v.  Johnson,  Skin.  401. 

Where  two  several  tenants  of  a  farm  agreed  with  the  succeeding 
tenant  to  refer  certain  matters  in  difference  respecting  the  farm  to  arbi- 
tration, and  jointly  and  severally  promised  to  perform  the  award,  and 
the  arbitrator  awarded  each  of  the  two  to  pay  a  certain  sum  to  the  third; 
it  was  holden  that  they  were  jointly  responsible  for  the  sum  awarded  to 
be  paid  by  each. 

Mansell  v.  Burredge,  7  T.  Rep.  352. 

If  A  covenant  to  and  with  B,  his  executors,  administrators,  and  as- 
signs, and  to  and  with  C  and  her  assigns,  to  pay  an  annuity  to  B,  his 
executors,  administrators,  and  assigns,  during  C's  life ;  this  is  a  joint 
covenant  to  B  and  C  in  which  they  have  a  joint  legal  interest,  although 
the  benefit  be  for  B  only ;  and  therefore  on  the  death  of  B  the  right  of 
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action  survives  to  C  only,  and  B's  administrator  cannot  sue  upon  the 
covenant. 

Anderson  v.  Martindale,  1  East,  497. 

It"  by  indenture  tripartite  between  A  tenant  for  life  of  the  first  part, 
B  of  the  second  part,  and  C  of  the  third  part,  A  demise  to  C;  and  C  co- 
venant with  B,  (a  receiver  appointed  by  the  Court  of  Chancery,)  and 
other  the  receiver  or  receivers  for  the  time  being,  and  to  and  with  such 
other  person  as,  for  the  time  being,  shall  be  entitled  to  the  freehold,  and 
to  and  with  every  of  them ;  this  covenant  is  joint,  and  upon  the  death 
of  A  for  a  breach  in  his  lifetime  the  action  survives  to  B,  and  cannot  be 
maintained  by  A's  representative.  The  covenant  with  two  and  every 
of  them  is  joint,  though  the  two  are  several  parties  to  the  deed.  There 
is  a  great  deal  of  dill'erence,  as  observed  by  Lawrence,  J.,  between  co- 
venants where  the  parties  covenant  jointly  and  separately,  and  where 
they  covenant  with  them,  and  every  of  them :  in  the  former  case  the 
covenantees  clearly  have  separate  actions. 

Southcote  v.  Hoare,  3  Taunt.  87. 

If  conversely,  a  man  covenant  with  two  or  more  jointly,  yet,  if  thv. 
interest  and  cause  of  action  of  the  covenantees  be  several  and  not  joint, 
the  covenant  shall  be  taken  to  be  several,  and  each  of  the  covenantees 
may  bring  an  action  for  his  particular  damage,  notwithstanding  the 
words  of  the  covenant  are  joint. 

Windham's  case,  5  Co.  8  a;  Wootton  v.  Cook,  Dy.  337  ;  Wilkinson  v.  Lloyd,  2  Mod. 
82;  Tippet  v.  Hawley,  3  Mod.  263;  Johnson  v.  Wilson,  Willes's  Rep.  248. 

Where  part  owners  of  a  ship  agreed  "each  and  every  of  them,  with 
the  others,  and  each  and  every  of  the  others,"  that  the  ship  should  pro- 
ceed on  a  certain  voyage,  under  the  exclusive  management  and  control 
of  one  of  them  as  ship's  husband,  and  that  after  her  return,  "a  full  ac- 
count should  be  made  of  the  said  ship  and  her  concerns,"  and  the  neat 
profits  be  divided  in  proportion,  after  deducting  all  charges ;  this  cove- 
nant is  several,  and  for  not  making  out  the  account,  and  dividing  the 
neat  profits,  an  action  lies  against  the  ship's  husband  by  each  of  the  part- 
owners. 

Owston  v.  Ogle,  13  East,  538.  || 

[Where  a  covenant  is  joint  and  several,  in  an  action  against  one  only, 
the  breach  may  be  assigned  in  the  neglect  of  both. 
Lilly  v.  Hedges,  1  Str.  553;  8  Mod.  166,  S.  C. 

If  two  joint  lessees  covenant  jointly  and  severally,  and  one  of  them 
die,  such  covenant  will  be  binding  upon  his  executors,  notwithstanding 
he  should  die  before  the  commencement  of  the  term,  and  the  whole  in- 
terest must  necessarily  survive  to  his  co-lessee. 

Enys  v.  Donnithorne,  2  Burr.  1197.  {Where  two  several  tenants  of  a  farm  agree 
with  the  succeeding  tenant  to  refercertain  matters  in  difference  respecting  the  repairs  of 
the  farm  to  arbitration,  and  jointly  and  severally  promise  to  perform  the  award;  and  the 
arbitrator  awards  each  of  the  two  to  pay  a  certain  sum  to  the  third  ;  they  are  jointly  re- 
sponsible, by  the  terms  of  the  agreement,  for  the  sum  awarded  to  be  paid  by  each. 
7  Term,  352,  Mansell  v.  Burredge.  A  covenant  by  several  persons  may,  however,  be 
taken  distributively,  if  such  appears  to  be  the  intent,  though  there  are  no  express  words 
of  severalty.     1  Johns.  Ca.  319,  Ernst  v.  Bartle.} 

If  lessees  covenant  jointly  and  severally  at  the  beginning  of  their 
covenants,  these  words  extend  to  all  their  subsequent  covenants,  not- 
withstanding the  intervention  of  covenants  on  the  part  of  the  lessor. 

Duke  of  Northumberland  v.  Errington,  5  T.  Rep.  522  ;]/S2  B.  &  P.  23,  S.  C.  cited.? 
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||  If  the  interest  of  covenantees  be  several,  they  may  maintain  several  ac- 
tions, though  tht  language  of  the  covenant  be  that  of  a  joint  covenant. 

James  v.  Emery,  8  Taunt.  215;  2  Moo.  195;  5  Price,  529. 

Where  two  distinct  annuities  were  granted  to  A  and  B  during  the  life 
of  the  grantors,  and  the  survivor  and  C  covenanted  with  A  and  B  and 
their  executors  to  pay  the  annuities,  or  either  of  them,  in  default  of  the 
grantors;  A  having  died,  it  was  held  that  his  executors  might  sue  C  for 
arrears,  for  the  interest  in  the  annuities  being  several,  the  covenant  also 
was  several. 

Withers  v.  Bircham,  3  Barn.  &  C.  254 ;  and  see  Petrie  v.  Bury,  lb.  353. 

All  joint  covenantees  who  may  sue  on  a  covenant,  must  sue,  unless 
(as  it  seems)  any  of  them  have  refused  assent  to  the  deed. 

Petrie  v.  Bury,  3  Barn.  &  C.  353.  0  When  a  bond  is  made  to  a  number  of  persons 
as  a  class,  as  to  the  justices  cf  a  county,  all  who  belong  to  the  class  must  join.  Justices 
\.  Ehringhaus,  2  Dev.  Sll.g' 

Where  an  indenture  was  made  between  A  for  and  on  behalf  of  B,  on 
the  one  part,  and  C  on  the  other  part,  A  being  authorized  by  writing 
under  B's  hand,  but  not  under  seal,  and  A  executed  the  deed  in  his 
own  name,  it  was  held  that  B  could  not  maintain  covenant  on  the 
deed,  although  the  covenants  were  expressed  to  be  made  by  C  to  and 
with  B. 

Berkeley  v.  Hardy,  5  Barn.  &  C.  255.  0  See  Montague  v.  Smith,  13  Mass.  404,  405; 
Smith  v.  Emery,  7  Halst.  53;  Howe  v.  How,  1  N.  H.  Rep.  49;  Hornbeck  v.  West- 
brook,  9  Johns.  73;  Gardner  v.  Gardner,  10  Johns.  47;  Sandford  v.  Sandford,  2  Day, 
559;  Sanders  v.  Filley,  12  Pick.  554.  $ 

If  the  rent  in  an  indenture  is  reserved  to  a  stranger,  and  the  lessee's 
covenants  are  made  with  the  demising  parties  jointly  with  such  stranger, 
the  demising  parties  can  alone  sue  on  them,  and  the  stranger  must  not 
join. 

Ld.  Southampton  v.  Brown,  6  Barn.  &  C.  718.  0  A  bond  made  by  several  obligors, 
one  of  whom  is  a  justice,  to  the  justices  of  the  county,  cannot  be  sued  at  law  by  any 
one  or  more.  Justices  v.  Bonner,  3  Dev.  289  ;  Justices  v.  Dozier,  3  Dev.  287 ;  Justices 
v.  Armstrong,  3  Dev.  284;  Tindal  v.  Bright,  Minor,  103;  Davis  v.  Somerville,  4  Dev. 
382.  j/ 

Covenant  by  the  master  of  a  vessel  with  the  several  part  owners, 
and  their  several  and  respective  executors,  administrators,  and  assigns, 
to  pay  certain  moneys  to  them,  and  to  their  and  every  of  their  several 
and  respective  executors,  administrators,  and  assigns,  at  a  certain  bank- 
ers, and  in  such  parts  and  proportions  as  were  set  against  their  several 
and  respective  names ;  held,  a  several  covenant,  upon  which  each  cove- 
nantee must  sue  severally  in  respect  of  his  several  interest,  and  that 
they  could  not  maintain  a  joint  action. 

Servante  v.  James,  10  Barn.  &  C.  410.  |j 

|3  On  a  covenant  by  two,  when  one  dies,  the  survivor  can  alone  be 
sued  at  law. 

Ayer  v.  Wilson,  2  Rep.  Con.  Ct.  319;  Bundy  v.  Williams,  1  Root,  543;  and  when 
both  die,  only  the  representatives  of  the  survivors  can  be  sued  at  law.  2  Rep.  Const. 
Ct.  319.     See  Lang  v.  Keppele,  1  Binn.  123.  tf 
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1.  Covenants  which  shall  extend  to  the  Heir  or  Executor,  so  as  to  bind  them,  though  not 

expressly  named. 

In  every  case  where  the  testator  is  bound  by  a  covenant,  the  executor 

shall  be  bound  by  it,(«)  if  it  be  not  determined  by  his  death. 

1^  K.  3,  2;  Bro.  Covenant,  12,  S.  C. ;  Cro.  Eliz.  553.  Same  rule  per  Curiam;  and 
so  Dyer,  14,  pi.  69.  (a)  Viz.  where  it  was  to  be  performed  by  the  person  of  the  testator, 
the  executor  cannot  perform  it.  Cro.  Eliz.  553.  ||  A  testator  had  covenanted  for  himself 
and  his  executors  to  pay  to  B  the  amount  of  his  proportion,  so  as  B  gave  him  notice  in 
writing,  and  dies.  It  was  holden,  that  notice  must  be  given  to  the  executor,  though  not 
expressly  required  by  the  terms  of  the  covenant,  because  the  covenant  runs  in  interest 
and  charge,  and  the  executor  is  therefore  bound  to  pay.  Harwood  v.  Hilliard,  ||  2  Mod. 
268.  [But  an  executor,  it  is  said,  is  not  chargeable  upon  a  covenant  implied.  Swan  v. 
Searles,  Moor,  74.  Scd  qu.  and  vide  Porter  v.  Swetnam,  Styl.  407;  Gilb,  Covenants, 
327.]  [|  That  an  executor  may  dispose  of  a  lease,  notwithstanding  testator's  covenant 
not  to  alien,  vide  Seers  v.  Hind,  1  Ves.  Jun.  295.  || 

If  a  \>e{b)  tenant  for  life,  the  remainder  to  B  in  fee,  and  A  by  inden- 
ture demise,  &c,  to  C  for  fifteen  years,  and  after  A  die,  and  B  enter 
upon  C,  yet  C  shall  have  no  action  of  covenant  against  the  executors  of 
A ;  for  the  covenant  was  but  (c)  during  the  term,  which  determined  by 
the  death  of  the  tenant  for  life. 

And.  12,  adjudged;  Moor,  74;  Bendl.  150,  S.  C;  Dyer,  257,  S.  P.  by  three  judges 
against  one,  who  differed  from  the  others,  because  the  lease  was  by  indenture,  which  is 
a  matter  of  conclusion;  but  if  it  had  been  by  deed  poll,  he  agreed  with  the  rest. 
Brownl.  22,  S.  P.  adjudged.  .  (b)  So,  if  tenant  in  tail  demise,  and  die  without  issue. 
And.  12;  1  Leon.  179;  Cro.  Eliz.  257;  and  vide  Lit.  Rep.  334.  (c)  So,  if  the  lesseo 
had  granted,  bargained,  and  sold  all  his  estate  to  another,  (admitting  there  was,  by  these 
words,  a  warranty  implied,)  yet  it  determines  with  the  estate.  Cro.  Eliz.  157; 
Leon.  179. 

If  a  man  covenant  that  A  shall  serve  B  as  an  apprentice  for  seven 
years,  and  die,  if  A  depart  within  the  term,  a  writ  of  covenant  lies 
against  the  executor  of  the  covenantor,  without  naming. 

48  E.  3,  2  ;  Bro.  Covenant,  12,  S.  C. 

If  a  man  be  bound  to  instruct,  an  apprentice  in  a  trade  for  seven 
years,  and  the  master  die,  the  condition  is  dispensed  with,  for  it  is  per- 
sonal ;  but,  if  he  were  likewise  bound  to  find  him  with  meat,  drink, 
clothes,  and  lodging,  this  the  executors  are  obliged  to  perform. 

Sid.  216  ;  Keb.  761,  820;  Lev.  177. 

[In  general,  the  heir  shall  not  be  charged,  unless  expressly  named. 
If  indeed  the  lessee  be  ousted  by  the  heir  himself,  it  seems  an  action  of 
covenant  will  lie  against  him ;  though  not  if  he  be  ousted  by  an  elder 
title  from  the  lessor. 

Touchst.  178;  Dy.  257. 

Hence,  it  is  necessary  in  an  assumpsit  against  the  heir  upon  a  pro- 
mise to  pay  money  due  upon  the  ancestor's  bond,  to  aver  that  the  heir 
of  the  obligor  was  bound. 

Barber  v.  Fox,  2  Saund.  136.] 

||  But,  if  bound,  it  is  not  necessary,  whether  it  be  in  debt  or  covenant 
against  him,  to  allege  in  the  declaration  that  he  hath  lands  by  descent, 
for  if  he  hath  none,  he  may  insist  upon  it  by  way  of  defence. 

Dyke  v.  Sweating,  Willes's  Rep.  585. 

£The  liability  of  an  heir  upon  covenants  made  by  his  ancestor  is 
ontingent ;  it  depends  upon  the  inability  of  the  creditor  to  obtain  satis- 
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faction  from  the  ancestor's  estate,  in  a  course  of  administration ,  nor  is 
the  heir  liable  during  the  time  limited  for  granting  letters  of  administra- 
tion. 

Royce  v.  Burrell,  12  Mass.  595. 

Lands  situated  in  a  foreign  jurisdiction,  descending  to  an  heir,  are  not 
assets  by  which  he  may  be  charged  with  the  covenant  of  his  ancestor. 

Austin  v.  Gage,  9  Mass.  395.  ^ 

An  action  of  covenant  does  not  lie  on  the  stat.  of  3  W.  &  M.  c.  14,  §  3, 
against  the  devisee  of  lands,  to  recover  damages  for  a  breach  of  cove- 
nants made  by  the  devisor.  That  statute  only  applies  to  cases  where 
debt  lies. 

Wilson  v.  Knubley,  7  East,  R.  127.  But  the  statute  is  repealed  by  1  Will.  4,  c.  47, 
and  by  this  act  the  devisee  is  liable  on  the  covenants  of  the  devisor  which  bind  the  heir. 
See  tit.  Heir  and  Ancestor,  (F).[| 

£  An  executor,  though  not  named,  is  bound  by  the  covenant  of  his 
testator,  warranting  the  title  of  a  slave,  {a)  So  also  is  covenants  respect- 
ing real  property,  (b)  And  an  executor,  who,  as  such,  has  given  a  deed 
of  land,  containing  covenants  of  warranty  and  seisin,  it  seems,  is  person- 
ally liable  for  a  breach  of  these  covenants,  (c) 

(«)  Lee  v.  Cook,  1  Wash.  206.  {h)  Harrison  v.  Sampson,  2  Wash.  155 ;  M'Crady's 
Executors  v.  Brisbane,  1  Nott  &  M'C.  104.  (c)  Caswell  v.  Wendell,  4  Mass.  108; 
Sumner  v.  Williams,  8  Mass.  162. 

In  Massachusetts,  the  liability  of  the  heir  upon  the  covenants  of  his 
ancestor  is  contingent,  depending  upon  the  liability  of  the  creditor  to 
obtain  satisfaction  from  the  ancestor's  estate  by  due  course  of  adminis- 
tration, (d)  And  lands  descending  to  the  heir,  in  a  foreign  jurisdiction, 
are  not  assets  to  charge  him  on  the  covenant  of  his  ancestor,  (e) 

(rf)  Royce  v.  Burrel,  12  Mass.  595.     (e)  Austin  v.  Gage,  9  Mass.  395.  g/ 
2.  Covenants  which  the  Heir  or  Executor  may  take  Advantage  of. 

Covenants  real,  or  such  as  are  ( g)  annexed  to  estates,  shall  descend 

to  the  heir  of  the  covenantee,  and  he  alone  shall  take  advantage  of 

them. 

42  E.  3,  4  ;  And.  55.  (g)  Secus,  of  covenants  in  gross.  Palm.  558.  Also,  for  a 
breach  in  the  time  of  the  covenantee,  the  action  shall  be  brought  by  his  executor,  though 
the  covenant  was  with  him,  his  heirs,  and  assigns  only.  Lucy  v.  Levington,  Vent.  175; 
2  Lev.  26,  S.  C;  0  South  v.  Hay,  3  Monr.  94;  Rice  v.  Spotswood,  6  Monr.  40;  Grist 
v.  Hodges,  3  Dev.  200;  Abney  v.  Brownlee,  2  Bibb,  170;  Van  Ransellear  v.  Platner, 
2  Johns.  Ca.  17.  g/  jj  In  this  case  of  Lucy  v.  Levington,  there  was  an  eviction  in  the 
testator's  lifetime,  and  therefore  the  damages  in  respect  of  such  eviction,  for  which  the 
action  was  brought,  were  properly  the  subject  of  suit  and  recovery  by  the  executor,  the 
covenant,  which  ran  with  the  land,  not  descending  to  the  heir.  But,  where  the  ultimate 
damage  has  not  accrued  in  the  testator's  lifetime,  the  executor  cannot  recover  for  the 
breach  of  such  a  covenant.  Kingdon  v.  Nottle,  1  Maule  &  Selw.  355,  but  the  action 
remains  to  the  heir.  King  v.  Jones,  5  Taunt.  418.  ||  @  S.  C.  4  M.  &  S.  188.  Although 
not  technically  a  warranty,  a  covenant  that  neither  the  grantor  nor  his  heirs  shall  make 
any  claim  to  the  land  conveyed,  runs  with  the  land,  and  estops  the  grantor,  and  all 
claiming  under  him.  Fairbanks  v.  Williamson,  7  Greenl.  96.  When  a  lease  of  real 
estate  contains  covenants  of  warranty  and  to  convey,  they  run  with  the  land  and  are 
binding  on  the  heirs  and  assignees  of  the  lessor.  Van  Home  v.  Crain,  1  Paige,  455.  g/ 

As,  if  an  abbot  and  convent  covenant  to  sing  for  the  covenantee  and 
his  heirs  in  such  a  chapel,  his  heirs  at  all  times  shall  have  a  writ  of  cove- 
nant for  the  not  doing  thereof. 

2H.  4,  6b;  5  Co.  18. 

3B 
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If  a  man  leases  for  years,  and  the  lessee  covenants  with  the  lessor 
his  executors  and  administrators,  to  repair,  and  leave  it  in  good  repaii 
at  the  end  of  the  term,  and  the  lessor  dies,  &c,  his  heir  may  have  an 
action  upon  this  covenant ;  for  this  is  a  covenant  that  runs  with  the 
land,  and  shall  go  to  the  heir  though  he  is  not  named ;  and  it  appears 
that  it  was  intended  to  continue  after  the  death  of  the  lessor,  in  as  much 
as  his  executors,  &c.  are  named. 

2  Lev.  92,  Lougher  and  Williams ;  Skin.  305,  S.  C.  cited. 

||  The  devisee  of  lands  in  fee  may  sue  on  a  covenant  made  with  the 
testator  by  the  defendant,  that  he  was  seised  in  fee,  and  had  good  right 
to  convey,  for  though,  if  the  defendant  was  not  seised  at  the  time  of  the 
covenant,  there  is  a  breach  in  the  time  of  the  testator,  yet  it  is  a  con- 
tinuing breach  in  the  time  of  the  devisee,  and  it  is  sufficient  to  allege 
that  thereby  the  lands  are  of  less  value  to  the  devisee. 

Kingdom  v.  Nottle,  4  Maule  &  S.  53. 

In  such  case  the  executor  cannot  sue. 

Kingdom  v.  Nottle,  1  Maule  &  S.  355.  S.  C.|| 

3.   Where  the  Assignee  shall  be  bound  by  the  Covenant  of  the  Assignor. 

The  assignee  of  a  term  is  bound  to  perform  all  the  covenants  annexed 
to  the  estate ;  as,  if  A  leases  lands  to  B,  and  B  covenants  to  (a)  pay  the 
rent,  repair  houses,  &c.  during  the  said  term,  and  B  assigns  to  J  S,  the 
assignee  is  (b)  bound  to  (c)  perform  the  covenants  (d)  during  the  life 
of  the  first  lessee,  though  the  assignee  be  not  named,  because  the 
covenant  runs  with  the  land,  being  made  for  the  maintenance  of  a  thing 
in  (e)  esse  at  the  time  of  the  lease  made. 

Roll.  Abr.  521  ;  Cro.  Eliz.  457  ;  Moor,  399  ;  5  Co.  24,  S.  C.  0  Where  covenant  was 
contained  in  a  lease  on  the  part  of  the  lessee  to  pay  all  taxes  and  assessments  laid  or 
imposed  by  the  United  States,  the  state  of  New  York,  or  the  corporation  of  the  city  of 
New  York,  and  an  improvement  was  made  by  the  said  corporation  in  opening  La  Fayette 
Place,  which  took  part  of  the  leasehold  premises  ;  it  was  held  that  the  lessee  was 
chargeable  with  the  amount  of  the  assessment  upon  the  interest  of  the  lessor  in  the  pre- 
mises. Astor  v.  Miller,  2  Paige,  68.g  («)  Where  the  assignee  shall  be  chargeable 
with  a  nomine  panas  incurred  after  assignment,  vide  Cro.  Eliz.  393  ;  Moor,  357 ;  Goldsb. 
129.  (b)  By  the  common  law.  but  without  question  by  the  stat.  of  32  H.  8,  c.  37,  Cro. 
Eliz.  457.  (c)  Lev.  109;  Sid.  157;  Raym.  80,  S.  P.  (d)  During  the  term.  Moor, 
399,  and  vide  Cro.  Eliz.  457,  S.  P.,  by  two  judges  against  two.  (e)  When  the  cove- 
nant extends  to  a  thing  in  esse,  parcel  of  the  demise,  it  is  quasi  annexed  to  the  thinor 
demised,  and  runs  with  the  land,  and  shall  bind  the  assignee,  though  not  expressly 
named.  5  Cro.  16  b;  Godb.  270.  i  An  assignee  of  property  subject  to  a  ground  rent, 
is  liable  to  pay  the  rent,  although  the  covenant  was  not  made  by  himself,  while  he  con- 
tinues in  possession.  Hurst  v.  Rodney,  1  Wash.  C.  C.  R.  375.  By  assigning  to  an- 
other he  discharges  himself  from  subsequent  liabilities.  Armstrong  v.  Wheeler,  9  Cowen, 
88.  But  an  action  does  not  lie  against  a  party  occupying  demised  premises,  unless  he 
has  received  an  as?itjnment  of  the  lease.  Williams  v.  Woodward,  2  Wend.  487; 
Quackenboss  v.  Clarke,  12  Wend.  555.  See  Kin?  v.  Ker,  5  Ham.  156;  Adams  v. 
French,  2  N.  H.  Rep.  389;  Howard  v.  Ramsey,  7  Har.  &  Johns.  11 3.^ 

||Xor  are  the  assignees  of  a  bankrupt  liable  to  all  the  covenants  of  a 
lease  to  the  bankrupt,  if  they  merely  advertise  the  lease  for  sale,  and  no 
bidders  offering,  never  take  possession  of  the  premises. 

Turner  v.  Richardson,  7  East,  335. 

But  a  party  taking  an  assignment  of  a  lease  by  way  of  mortgage  is 
'iable  on  the  covenants  as  assignee,  though  held  otherwise  in  Eaton  y 
Jacques,  Doug.  455. 

Williams  v.  Bosanquet,  1  Bro.  &  B.  238. 
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A  grant  by  lessees  for  lives  of  all  their  estate  and  interest  in  the  pre- 
mises, to  a  person  and  his  executors  for  ninety-nine  years,  if  the  lives 
should  so  long  exist,  is  no  assignment  of  the  freehold,  and  does  not 
render  the  grantee  liable  as  assignee  on  the  covenants,  &c. 

Derby  v.  Taylor,  1  East,  R.  502. 

Unless  the  interest  passing  to  the  assignee  is  of  a  real  nature,  he  is 
not  liable  to  covenants  made  by  the  grantee  or  lessee  in  respect  of  it. 

Portmore  v.  Bunn,  1  Barn.  &  C.  694. 

Where  an  estate  was  conveyed  to  such  uses  as  A  should  appoint, 
remainder  to  himself  in  fee,  yielding  a  fee-farm  rent,  which  he  cove- 
nanted to  pay,  and  afterwards  A,  by  virtue  of  the  power,  conveyed  the 
estate  to  a  purchaser ;  held,  that  such  purchaser  was  not  subject  to  the 
covenant  for  payment  of  the  rent,  for  though  the  covenant  ran  with  the 
land  originally,  yet  it  ceased  to  do  so  in  the  hands  of  a  purchaser,  as  he 
did  not  take  the  interest  of  the  original  covenantor,  but  took  it  under  the 
covenantor's  appointment  as  if  the  original  conveyance  had  been  made 
to  himself. 

Roach  v.  Wadham,  C  East,  R.  289. 

The  assignee  is  not  liable  for  breaches  of  covenant,  arising  after  he 
has  assigned  his  interest ;  and  this,  although  the  lessee  may  covenant  for 
himself  and  assigns  not  to  assign.  Therefore  in  covenant  against  the 
assignee  of  the  lessee  for  nonpayment  of  rent,  where  the  defendant 
pleaded  that  before  the  rent  became  due,  he  assigned  over  all  his  estate ; 
and  the  plaintiff  replied,  that  by  the  indenture  the  lessee  covenanted  not 
to  assign  without  the  lessor's  consent,  and  no  consent  was  given;  the 
replication  was  held  bad,  since  the  covenant  by  the  lessee  not  to  assign 
did  not  estop  the  assignee  from  setting  up  the  assignment,  and  the  action 
being  founded  on  privity  of  estate,  the  liability  of  the  defendant  ceased 
as  soon  as  privity  of  estate  was  destroyed. 

Paule  v.  Nurse,  8  Barn.  &  C.  486. '|  /SThe  following  are  instances  of  covenants  run- 
ning with  the  land.  1.  A  covenant  of  warranty.  De  Chaumont  v.  Forsythe,  2  Penna. 
507°;  Suydam  v.  Jones,  10  Wend.  180;  Withy  v.  Mumford,  5  Cowen,  137;  Wyman  v. 
Ballard,  12  Mass.  306;  Sprague  v.  Baker,  17  Mass.  586;  Williams  v.  Wetherbee,  1  Aik. 
233;  Mitchell  v.  Warner,  5  Conn.  497 ;  King  v.  Kerr,  5  Ham.  156  ;  Williams  v.  Bee- 
man,  2  Dev.  483.  2.  A  covenant  for  quiet  enjoyment.  Markland  v.  Crump,  1  Dev.  & 
Bat.  94.  3.  A  covenant  that  neither  the  grantor  nor  his  heirs  shall  make  any  claim  to 
the  land  conveyed.  Fairbanks  v.  Williamson,  7  Greenl.  96.  4.  A  covenant  by  a  tenant 
to  occupy  and  leave  the  premises  in  tenantable  repair  at  the  expiration  of  the  term.  Shelby 
v.  Hearne,  6  Yerg.  512.  5.  A  covenant  to  repair.  Demarest  v.  Willard,  8  Cowen,  206; 
Pollard  v.  ShaalTer,  1  ball.  210;  Norman  v.  Wells,  17  Wend.  148,  6.  A  covenant  to 
payment.  Hurst  v.  Rodney,  1  Wash.  C.  C.  R.  375;  Sandwith  v.  Desilver,  1  Browne, 
221.  7.  A  covenant  not  to  erect  a  building  in  a  common  or  public  square,  owned  by  the 
grantor,  in  front  of  the  premises  conveyed.  Watertown  v.  Cowen,  4  Paige,  510.  8.  A 
covenant  in  a  deed  of  conveyance,  tha't  the  grantee  shall  maintain  the  partition  fence 
between  the  lands  conveyed  and  other  lands  of  the  grantor.  Kellog  v.  Robinson, 
6  Vern.  276. 

The  assignee  of  a  lease  is  not  liable  to  the  original  lessor  for  a  breach 
of  a  covenant  not  running  with  the  land,  unless  he  be  expressly  named 
in  the  lease  as  a  covenantor. 

Gray  v.  Cuthbertson,  2  Chett.  482.? 

But  if  A  leases  for  years  to  B,  and  B  for  himself,  his  executors  and 
administrators,  covenants  with  A  to  build  a  wall  upon  part  of  the  land 


56S  COVENANT. 

(E)  Covenants  Real  and  Personal. 

demised,  and  after  B  assigns;  the  assignee  is  not  bound  by  this  cove- 
nant, for  the  law  will  not  annex  the  covenant  to  a  thing  not  in  esse. 

5  Co.  15,  Spencer's  case. 

But,  if  B  had  covenanted  for  him  and  his  assigns  to  build  the  wall, 
&c,  this  would  have  bound  the  assignee,  because  it  is  to  be  done  upon 
the  land,  and  the  assignee  is  to  have  the  benefit  thereof. 

5  Co.  15,  per  Cur. 

[If  a  lessee  of  tithes  covenants  for  himself  and  his  assigns,  that  he 
will  not  let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes, 
this  covenant  rims  with  the  tithes,  and  binds  the  assignee. 

Bally  v.  Wells,  3  Wils.  25;  WilmoYs  Rep.  341.] 

|jBut,  if  a  lessee  of  tithes  covenant  for  himself  and  his  assigns  with 
an  owner  of  lands  in  the  parish,  not  to  take  tithes  in  kind  from  him  or 
his  tenants,  but  to  accept  a  reasonable  composition  not  exceeding  3s.  6d. 
per  acre ;  this  covenant,  not  being  made  with  the  lessor,  does  not  run 
with  the  tithes,  but  is  merely  personal. 

Brewer  v.  Hill,  Anstr.  413. 

Where  a  lessee  covenanted  that  he,  his  executors  and  administrators, 
should  constantly  reside  upon  the  demised  premises  during  the  demise, 
the  covenant  was  holden  to  bind  the  assignee  though  not  named,  for  it 
is  quodam  modo  annexed  and  appurtenant  to  the  land. 

Tatem  v.  Chaplin,  2  H.  Bl.  133.|j 

If  lessee  for  years  covenants  for  himself  and  his  assigns  to  rebuild  and 
finish  a  house  within  such  a  time,  and  after  the  time  expired  the  lessee 
assigns  over  the  premises,  the  house  not  being  built  and  finished  accord- 
ing to  the  covenant ;  this  covenant  shall  not  bind  the  assignee,  because 
it  was  broken  before  the  assignment ;  aliter,  if  broken  after ;  as,  if  the 
lessee  had  assigned  before  the  time  expired. 

Grescot  v.  Green,  Salk.  199;  St.  Saviour's  Churchwardens  v.  Smith,  3  Burr.  1271; 
1  Bl.  Rep.  351,  S.  C. 

Also,  though  the  covenant  be  for  himself  and  his  assigns,  yet,  if  the 
thing  to  be  done  be  merely  collateral,  and  no  way  concerning  the  thing 
demised,  the  covenant  shall  not  bind  the  assignee :  as,  if  it  be  to  build 
a  house  upon  other  land  of  the  lessor,  (a)  or  to  pay  a  collateral  sum, 
||or  to  grind  all  the  corn,  grain,  or  malt,  the  lessee  may  have  occasion  to 
use  or  spend,  at  the  lessor's  mill  according  to  the  custom.  Secfts  per- 
haps, of  a  covenant  to  grind  all  the  corn,  &c,  the  lessee  may  spend 
ground ;  for  this  might  relate  to  the  premises,  and  running  with  the 
land,  bind  the  assignee. || 

5  Co.  15, per  Cur.  («)  Cro.  Jac.  43S,  S.  P.  adjudged;  Lord  Uxbridge  v.  Stavi- 
land,  1  Ves.  56.|| 

So,  if  a  man  demises  sheep  or  other  personal  things  for  a  certain  time, 

and  the  lessee  covenants,  foi   himself  and  his  assigns  at  the  end  of  the 

term,  to  deliver  such  sheep,  &c.  or  the  price  of  them,  and   the  lessee 

assigns  them  over;  the  assignee  shall  not  be  bound  by  the  covenant; 

for  it  is  but  a  (b)  personal  contract,  and  there  is  not  (c)  such  privity  as 

between  lessor  and  lessee  of  land  and  his  assigns. 

5  Co.  16  b,  17  a.  (i)  So,  of  a  lease  of  a  fair,  wine-license,  &c,  Hard.  88.  But, 
where  such  an  assignee  may  be  made  liable  in  equity,  vide  2  Vern.  423.  (r)  If  A  hav- 
ing land  charged  with  the  payment  of  a  fee-farm  rent,  grants  part  of  the  land  to  B,  and 
covenants  that  the  same  shall  be  discharged  of  the  said  rent,  and  after  grants  the  re- 
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Ridue  of  the  land  to  C,  this  shall  not  be  taken  as  a  covenant  real,  which  shall  in  equity 
charge  the  other  land  granted  to  C  with  the  whole  rent.     Hard.  87. 

So,  (a)  if  a  man  leases  lands  for  years  (b)  with  a  stock  of  cattle,  and 

the  lessee  for  himself  and  his  assigns  covenants  to  deliver  the  stock  at 

the  end  of  the  term. 

5  Co.  17  a;  3  Wils. 27.  (a)  A  man  possessed  of  a  tavern  for  six  years,  leases  to 
another  for  three  years ;  and  it  was  covenanted  that  during  the  three  years  quulibet  mense 
the  lessee  should  give  an  account  to  the  lessor  of  the  wine  which  he  sold,  and  should 
pay  unto  him,  for  every  ton  so  sold,  so  much,  and  after  the  lessor  grants  the  remaining 
three  years  to  another  ;  the  covenant  being  collateral,  it  passes  not  by  the  assignment 
of  the  three  years.  Godb.  120;  Moor,  243,  though  the  covenant  was  to  account  to  the 
lessor  or  his  assigns,     (b)  As  in  Owen,  139;  Leon.  42;  Godb.  113. 

If  lessee  for  years  for  himself,  his  executors  and  administrators,  cove- 
nants with  his  lessor  to  leave  fifteen  acres  every  year  for  pasture,  absque 
cultnrd,  and  after  the  lessee  assigns ;  the  assignee,  though  not  named, 
must  perform  the  covenant,  because  it  is  for  the  benefit  of  the  estate, 
according  to  the  nature  of  the  soil:  but  a  collateral  covenant,  as  to  build 
de  novo,  &c.  shall  not  bind  him,  unless  named. 

Cro.  Jac.  125,  adjudged. 

||  Where  in  a  lease  of  ground,  with  liberty  to  make  a  watercourse  and 
erect  a  mill,  the  lessee  covenanted  for  himself,  his  executors,  administra- 
tors, and  assigns,  not  to  hire  persons  to  work  in  the  mill,  who  were 
settled  in  other  parishes,  without  a  parish  certificate ;  this  covenant  was 
holden  not  to  run  with  the  land,  or  to  be  obligatory  upon  the  assignee ; 
for  it  does  not  directly  affect  the  nature,  quality,  or  value  of  the  thing 
demised,  nor  the  mode  of  occupying  it,  but  is  merely  collateral,  and 
will  not  bind  the  assignee  of  the  term,  though  named. 

Mayor,  &c,  of  Congleton  v.  Pattison,  10  East,  130. || 

If  A  demises  to  B  several  parcels  of  land,  and  the  lessee  covenants  for 
himself  and  his  assigns  to  repair,  &lc,  and  after  the  lessee  assigns  to  D 
all  his  estate  in  parcel  of  the  land  demised,  and  D  does  not  repair  that  to 
him  assigned,  the  lessor  may  have  an  action  of  covenant  against  D,  the 
assignee. 

Congham  v.  King,  Roll.  Abr.  522;  Cro.  Car.  221,  S.  C.  adjudged,  because  this  co- 
venants dividable,°and  follows  the  land  with  which  the  defendant  is  chargeable  by  the 
common  or  by  statute  law.  Jones,  245,  S.  C.  adjudged.  ||  So,  covenant  will  lie  against 
the  assignee  of  a  lessee  of  an  estate  for  part  of  the  rent,  as  the  action  in  that  case  is  on 
the  real  contract  in  respect  of  the  land:  and  in  case  of  eviction  the  rent  may  be  appor- 
tioned, as  in-debt  or  replevin.  Stevenson  v.  Lambard,  2  East,  575  ;  Moor,  93.  ||  So,  if 
the  lessor  had  granted  the  reversion  of  part  to  one,  and  of  other  part  to  another,  the  ■ 
might  have  brought  an  action  of  covenant.  Lev.  109  ;  Sid.  157;  Raym.  80;  kitchen 
and  Buckly.  0  When  a  covenant  is  made  running  with  the  land,  and  it  is  divisable  in 
its  nature,  if  the  entire  interest  in  different  parcels  of  the  land  passes  by  assignment  to 
separate  individuals,  the  covenant  will  attach  to  each  parcel  pro  tanto.  The  assignee  of 
each  part  will,  in  such  case,  be  answerable  for  any  proportion  of  any  charge  upon  the 
land  which  was  a  burden  upon  the  whole;  and  will  be  exclusively  liable  for  the  breach 
of  any  covenant  which  related  to  that  part  alone.    Astor  v.  Miller,  2  Paige,  68.5/ 

If  a  man  leases  for  years,  and  the  lessee  covenants  for  himself  and  his 
assigns,  to  pay  the  rent  so  long  as  he  and  they  shall  have  the  possession 
of  the  thing  let,  and  the  lessee  assigns,  the  term  expires,  and  the  assignee 
continues  the  possession  afterwards ;  an  action  of  covenant  (c)  will  lie 
against  him  for  rent  behind  after  the  expiration  of  the  term ;  for  though 
he  is  not  an  (d)  assignee  strictly  according  to  the  rules  of  law,  yet  he 
shall  be  accounted  such  an  assignee  as  is  to  perform  the  covenants. 

(c)  Stile,  407,  Bromefield  and  Sir  John  Williamson,  [qu.  the  form  of  action?]     (rf)  If 
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a  lesser  fur  years,  with  covenants  to  repair,  assigns  to  J  S  by  way  of  mortgage,  and  J  S 
never  ent<  rs,  equity  will  not  compel  him  to  repair,  though  he  had  the  whole  interest  in 
him ;  and  though  it  was  his  own  folly  to  make  an  assignment  of  the  whole  term,  when 
he  should  have  taken  a  derivative  lease,  by  which  means  he  would  not  be  liable  at  law. 
Sparkes  v.  Smith,  -2  Vern.  275.  But  such  an  assignee,  though  he  never  entered,  and 
had  lost  Ins  mortgage  money,  was  by  law  compelled  to  pay  the  rent;  and  having  sued 
in  equity,  could  have  no  relief.  Pilkington  v.  Shaller,  2  Vern.  374.  [But  this  case  was 
overruled  in  Katon  v.  Jaques,  Dougl.  455,  where  it  was  determined,  that  covenant  will 
not  lie  against  a  mortgagee  of  a  term,  though  the  mortgage  be  forfeited,  till  he  takes  actual 
possession.  #See  7  Mast,  341  ;  8  East,  492,  497. g/  It  is  otherwise  indeed  in  the  case 
of  an  assignee  under  an  absolute  indefeasible  assignment  of  the  whole  interest  in  the 
term ;  for  there  actual  entry  is  not  necessary  to  make  him  chargeable.  Walker  v.  Reeves, 
Ibid.  461,  n.]  || This  decision  in  Eaton  v.  Jaques,  that  a  mortgagee,  who  has  not  en- 
tered, is  not  liable  to  an  action  of  covenant  as  assignee,  though  recognised  in  Jackson  v. 
Vernon,  1  11.  151.  114,  and  Chinnery  v.  Blackbume,  cited  Ibid.  117,  was  questioned  by 
Lord  Kenyon  in  Westerdell  v.  Dale,  7  T.  Rep.  312,  and  Stone  v.  Evans,  cited  in  7  East, 
311.  The  devisee  of  the  equity  of  redemption  (the  legal  fee  being  in  the  mortgagee)  is 
not  liable  in  covenant  as  assignee  of  all  the  estate,  right,  title,  and  interest  of  the  original 
covenantor.  Mayor,  &c,  of  Carlisle  v.  Blamire,  8  East,  487.  Where  a  trustee,  to 
whom  two  leases  were  assigned  for  securing  an  annuity,  said  to  the  occupier  of  one  of 
the  houses,  "  You  must  pay  the  rent  to  me.  I  am  become  landlord  for  my  client,  who 
has  the  annuity,  and  you  must  pay  the  ground-rents  for  me;"  the  court  held  this  to  be 
evidence  of  an  admission  by  the  defendant,  that  he  was  assignee,  and  that  he  bad  done 
that  which  approached  as  nearly  to  an  entry  on  the  land  assigned  as  was  possible  under 
tin  circumstances,  and  that  he  was  therefore  liable  in  covenant  as  assignee  of  both  leases 
for  nonpayment  of  rent  and  not  repairing.  Gretton  v.  Diggles,  4  Taunt.  766. ||  {As- 
signees of  a  bankrupt  are  not  liable  for  the  rent  of  premises  leased  to  the  bankrupt,  and 
assigned  to  them,  unless  they  take  possession.  1  Esp.  Rep.  233,  Bourdillon  v.  Dalton ; 
Peake  N.  P.  238,  S.  C.  Though  they  advertise  the  lease  for  sale  by  auction,  (not  stating 
themselves  to  be  the  owners  or  possessed  thereof,)  and,  no  bidder  offering,  they  do  not 
take  possession  in  fact  of  the  premises,  they  are  not  responsible  for  the  rent.  It  is  only 
an  experiment  to  ascertain  the  value.  The  law  allows  them  to  take  the  bankrupt's  pro- 
perty or  not,  as  it  is  or  is  not  beneficial  to  the  creditors;  and  it  must  also  allow  them  to 
do  those  previous  acts  which  are  necessary  to  ascertain  whether  the  property  be  benefi- 
cial or  not.    7  East,  335,  Turner  v.  Richardson.} 

If  A  leases  to  B,  and  B  covenants  to  repair,  &c,  and  he  assigns  to  J  S, 
who  dies  intestate;  the  premises  being  out  of  repair,  the  lessor  may  bring 
covenant  against  his  administrator  as  assignee,  and  declare  that  he  made 
a  lease  to  B,  &c,  cujus  sttitus  et  residuum  termini  annorum,  &c,  de- 
venit,  &c,  per  assigned ionem  to  the  administrator. 

Carth.  519;  Tilney  and  Norris,  adjudged,  Ld.  Raym.  553;  Salk.  309. 

fBut  to  render  a  person  liable  on  a  covenant  as  assignee,  the  ivhole 
interest  in  the  original  lease  must  pass  to  him.  An  under-tenant  is  not 
liable.  Therefore,  if  lessees  for  lives  grant  all  their  estate  and  interest 
in  the  premises  to  one  and  his  executors  for  99  years,  if  the  lives  should 
so  long  live,  in  as  large,  ample,  and  beneficial  ivay,  &c,  as  the  grant- 
ors, their  heirs,  &c,  held,  and  the  lives  expire  during  the  term,  the  rever- 
sioners cannot  have  an  action  against  the  grantee  on  a  covenant  to  deliver 
up  the  premises  in  repair;  for  this  is  not  an  assignment  of  the  freehold, 
and  consequently  not  of  the  whole  interest  of  the  grantors  in  their  lease. 

Doug.  183,  Holford  v.  Hatch;  Ibid.  187,  n.,  Palmer  v.  Edwards;  1  East,  502,  Earl 
.if  Derby  v.  Taylor. 

The  devisee  of  the  equity  of  redemption  is  not  liable  in  covenant  as 
assignee  of  all  the  estate,  &c,  of  the  original  covenantor.  He  is  devisee 
of  an  equitable  estate  only;  the  legal  estate  being  in  the  mortgagee. 

8  East,  487,  Mayor,  &c,  of  Carlisle  v.  Blamire.  A  purchaser  taking  under  «.  power 
of  appointment,  not  liable  on  covenant  of  the  party  executing  the  power.  6  East  289, 
Roach  v.  Wadham.} 
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4.  Where  the  Assignor  continues  still  liable. 

If  a  lessee  covenants  that  he  and  his  assigns  will  repair  the  house 
demised,  and  the  lessee  grants  over  the  term,  and  the  assignee  does  not 
repair  it,  an  action  of  covenant  lies  either  against  the  assignee  at  com- 
mon law,  because  this  covenant  runs  with  the  land 5  or  it  lies  against  the 
lessee,  (a)  at  the  election  of  the  lessor. 

Bro.  Covenant,  32;  Roll.  Abr.  522,  S.  C;  Jones,  223,  S.  P.  per  Cur.  (a)  He  may 
charge  both,  but  execution  shall  only  be  against  one  of  them ;  for  if  he  takes  both  in 
execution,  he  that  is  last  taken  shall  have  an  audita  querela.    Cro.  Jac.  523. 

So,  if  a  man  leases  for  years,  rendering  rent,  and  the  lessee  covenants 
for  him  and  his  assigns  to  repair  the  house  during  the  term,  and  after 
the  lessee  assigns  over  the  term,  and  the  lessor  accepts  the  rent  from  the 
assignee,  and  after  the  covenant  is  broken ;  notwithstanding  the  accept- 
ance of  the  rent  from  the  assignee,  an  action  of  covenant  lies  against  the 
first  lessee,  for  the  lessee  hath  covenanted  expressly  for  himself  and  his 
assigns,  and  this  personal  covenant  cannot  be  transferred  by  the  accept- 
ance of  the  rent. 

Roll.  Abr.  522;  Cro.  Jac.  309,  521,  S.  C.  adjudged,  that  it  lay  against  the  executor 
of  the  lessee.  Roll.  Rep.  359  ;  2  Roll.  Rep.  63  ;  Poph.  136;  Godb.  276;  Cro.  Car.  188, 
530;  Jones,  223;  Saund.240;  Brownl.  20;  Style,  300;  2  Mod.  139;  Sid.  402,  447; 
2  Keb.  610.  [But  debt  for  the  rent  in  such  case  would  not  lie.  Vide  the  cases  supra, 
and  1  Freem.  336;  Cro.  Jac.  309;  Wadham  v.  Marlow,  B.  R.  M.  1784.  And  if  the 
covenant  be  merely  implied  by  law,  the  lessor's  acceptance  of  the  assignee  will  entirely 
discharge  the  lessee.  Bachelor  v.  Gage,  1  Sid.  447  ;  Sir  W.  Jones,  223,  S.  C. ;  Mills 
v.  Auriol,  4  T.  Rep.  98. 

So,  if  A  leases  to  B,  rendering  rent,  and  B  covenants  to  pay  it,  and 
after  B  assigns  to  C,  and  A  grants  the  reversion  to  D,  and  D  after  accepts 
rent  from  C,  yet,  for  nonpayment  at  another  day,  D  may  have  an  action 
against  B,  it  being  upon  (b)  an  express  covenant. 

3  Lev.  233,  Edwards  and  Morgan  adjudged;  Carth.  178,  S.  C.  cited,  (b)  Brownl. 
20;  Sid.  4  17,  S.  P.  /SKunckle  v.  Wynick,  1  Dall.  305.  See  also  Pollard  v.  ShaarTer, 
1  Dall.  210.  It  is  not  requisite  that  the  assignee  should  take  actual  possession  to  render 
him  liable  on  the  covenants  of  the  assignor  for  the  payment  of  rent.  2  Penna.  R.  23, 
Weidner  v.  Foster.  ?j 

Also,  an  assignee,  who  assigns  over,  is  liable,  and  shall  pay  the  rent 
which  incurred  due  before,  and  during  his  enjoyment. 

Knight  v.  Freeman,  Raym.  303;  1  Ventr.  329,  331 ;  T.  Jones,  109.  [In  this  case 
of  Knight  and  Freeman,  the  assignment  was  fraudulent,  and  the  fraud  was  averred,  and 
upon  that  ground  the  decision  proceeded.  But  in  a  later  case,  this  circumstance,  it  is 
said,  would  not  alter  the  case  at  all,  but  that  immediately  upon  the  assignment,  the 
assignee  is  discharged.  Lekeux  v.  Nash,  2  Str.  1221 ;  Bull.  Ni.  Pri.  159.  Be  the  rule 
of  law  upon  this  point  what  it  may,  it  seems  to  be  now  settled,  that  courts  of  equity  will 
compel  an  assignee  of  a  term  to  account  for  the  rent  the  whole  time  he  enjoyed  the  land. 
Treacle  v.  Coke,  1  Vern.  165.  Whether  they  will,  in  order  to  secure  the  future  rents 
under  any  circumstances,  restrain  an  assignee  from  assigning  to  a  beggar  or  insolvent 
person,  was  considered,  but  not  determined,  in  the  case  of  Philpot  v.  Hoare,  2  Atk.  219  ; 
Ambl.  480,  S.  C.  See  this  point  examined  in  Fonbl.  Eq.  Tr.  351,  n.]  &  Also,  City  of 
London  v.  Richmond,  2  Vern.  421  ;  2  Rose's  Bankr.  Cas.  456,  and  1  B.  &  P.  21. 5/ 

Bat  in  covenant  against  A  as  assignee  for  nonpayment  of  rent,  he 
may  plead,  that  before  any  rent  was  due  and  payable,  viz.,  on  such  a 
dav,  he  granted  and  assigned  all  his  term  and  estate  to  J  S,  who  by 
virtue  thereof  entered,  and  was  possessed  for  the  residue  of  the  term ; 
and  this  shall  be  a  good  discharge,  without  alleging  any  notice  of  the 
assignment,  or  that  the  lessor  accepted  J  S  as  his  tenant. 

Carth.  177 ;  Tovey  and  Pitcher,  adjudged.  Salk.  80 ;  2  Vent.  228,  S.  C. ;  4  Mod  71, 
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S.C.;  3Lev.295,S.C;  Show.  340,  S.  C. ;  12  Mod.  23,  S.  C. ;  Holt,  73,  pi.  1,  S.  C; 

1  Sulk.  81,  S.  C;    Boulton  v.  Canon,  1  Freem.  326,  S.  P.;  Cooke  v.  Harris,  1  Ld 
Raym.  3(38;  Keightley  v.  Buckly,  1  Lev.  215,  S.  P. 

[Although  all  the  estate  and  interest  of  the  covenantee  be  divested 
out  of  him  and  assigned  by  act  of  parliament,  yet  without  a  special 
clause  therein  to  release  him,  he  is  still  liable  upon  his  express  cove- 
nant ;]  ||  so  that  bankruptcy  is  no  bar  to  an  action  upon  it  for  rent  after- 
wards accrued  ;  nor  will  his  discharge  under  an  insolvent  act  protect 
him  from  his  liability  upon  it  to  the  payment  of  the  arrears  of  an  annuity 
that  have  become  subsequently  due.|| 

[Hornby  v.  Houlditch,  Andr.  40;  IT.  Rep.  93  n.,  S.  C]  ||  Mills  v.  Auriol,  1  H.  Bl. 
443 ;  4  T.  Rep.  94  ;  Cotterell  v.  Hooke,  Dougl.  97 ;  Marks  v.  Upton,  7  T.  Rep.  305.  || 
But  see  6  Geo.  4,  c.  6,  §  75,  vol.  1,  p.  710. 

5.    Where  an  Assignee  shall  take  Advantage  of  a  Covenant. 

As  an  assignee  shall  be  bound  by  a  covenant  real  annexed  to  the 
estate,  and  which  runs  along  with  it,  so  shall  he  take  advantage  of  such; 
and  therefore  if  the  lessor  covenants  to  repair,  or  if  he  grants  to  the  lessee 
so  many  estovers  as  will  repair,  or  he  shall  burn  within  his  house  during 
the  term ;  these,  as  things  appurtenant,  shall  go  with  it  into  whose  hand 
soever  it  comes. 

Roll.  Abr.  521 ;  5  Co.  17  b  ;  Godb.  270 ;  Moor,  242 ;  Pr.  Ch.  39.   [But  in  order  to  make 
a  covenant  run  with  the  land,  it  is  not  sufficient  that  it  be  concerning  the  land  ;  there  must 
also  be  a  privity  of  estate  between  the  covenanting  parties.    If,  therefore,  a  morto-ao-or  and 
mortgagee  of  a  term  make  a  lease,  in  which  the  covenants  for  the  rent  and  repairs  are 
with  the  mortgagor  and  his  assigns,  the  assignee  of  the  mortgagee  cannot  maintain  an 
action  for  the  breach  of  these  covenants,  because  they  are  collateral  to  his  assio-nor's 
interest  in  the  land,  and  therefore  do  run  with  it.     Webb  v.  Russell,  3  T.  Rep!  393. 
But  such  action  may  be  maintained  by  the  mortgagor  himself.     Stokes  v.  Russell 
3  T.  Rep.  G78,  affirmed  in  error,  1  H.  Bl.  562.]     /SBut  when  the  covenant  is  broken  as 
soon  as  made,  as  when  the  covenantor  is  desseised  at  the  making  a  covenant  of  seisin 
the  riglit  being  a  chose  in  action  does  not  pass  with  the  land  to  the  assignee.     4  Johns! 
72;  4  Conn.  497;  5  Conn.  497;  3  Ham.  218;  2  Mass.  455;  2  Mass.  439;  12  Mass' 
305;    4  Halst.  139;  5  Halst.  20;  1  Aik.  233;  4  Verm.  255;  5  Verm.  21;   14  Pick 
171;  16  Pick.  68;  8  Greenl.  228. g/ 

So,  if  a  man  leases  lands  to  another  by  indenture,  this  covenant  in 
law,  created  by  the  word  demise,  shall  (a)  go  to  the  (b)  assignee  of  the  (c) 
term,  and  he  shall  have  advantage  of  it. 

Roll.  Abr.  521  ;  Dyer,  257;  4  Co.  80;  5  Co.  17  b,  S.  P.  resolved.  («)  So,  of  a 
tenant  by  statute-merchant,  &c,  of  a  term,  &c,  though  they  came  to  the  land  by  act  in 
law.  5  Co.  17  a.  But  not  to  an  assignee  of  a  lease  by  estoppel  only.  Moor,  419  ; 
Cro.  Eliz.  373.  (6)  The  assignee  of  the  assignee,  the  executors  of  the  assignee,  the 
executors  or  administrators  of  every  assignee,  are  all  comprised  within  this  word  assigns 
5  Co.  77  b;  Carth.  519;  Ld.  Raym.  553;  Salk.  309.  (c)  When  lhe  estate  passes, 
though  by  parol,  the  warranty  and  covenants  follow  it,  and  the  assignee  of  the  estate 
shall  have  the  benefit  thereof.     Cro.  Eliz.  373,  436. 

But,  if  one  by  indenture  leases  a  house  for  forty  years,  and  the  lessee 
covenants  with  the  lessor,  that  he  will  sufficiently  repair  the  house  dur- 
ing the  term,  and  that  the  lessor  may  enter  every  year  to  see  if  the 
repairs  are  done ;  and  if  upon  view  of  the  lessor  it  be  repaired  according 
to  the  agreement,  that  then  the  lessee  shall  hold  the  house  for  forty  years 
after  the  first  term  ended ;  and  the  lessee  grants  to  another  totum  inte- 
resse,  terminum  et  terminos  quse  tunc  Labitit  in  te?ie?nentis,  and  after 
the  first  term  ends,  the  assignee  shall  not  take  benefit  of  this  agreement. 

Moor,  27.  Skern's  case,  adjudged  by  three  judges  against  one,  who  held  that  the 
possibility  was  inherent  to  the  land  and  term. 
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||  Covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the  de- 
mised premises  against  the  lessee,  for  not  repairing. 

Twinam  v.  Pickard,  2  Barn.  &  A.  105. 

A  covenant  by  a  lessor  to  supply  the  demised  premises  with  a  suffi- 
cient quantity  of  good  water  at  a  certain  rate,  runs  with  the  land,  and 
the  assignee  of  the  lessee  may  sue  the  reversioner  upon  it. 

Jourdain  v.  Wilson,  4  Barn.  &  A.  266.     /2  Armstrong  v.  Wheeler,  9  Cowen,  88.  # 

So  also  a  covenant  to  insure  premises  within  the  bills  of  mortality 
against  fire.     See  14  G.  3,  c.  7S. 

Vernon  v.  Sinith,  5  Barn.  &  A.  1. 

The  lessee  of  a  rent  issuing  out  of  an  estate  conveyed  by  the  lessor  to 
the  defendant,  to  the  use  that  the  lessor  should  take  the  rent,  and  subject 
thereto  to  the  defendant,  cannot  sue  the  defendant  on  his  covenant  made 
with  the  lessor,  his  heirs  and  assigns,  to  pay  the  rent,  and  also  to  build 
certain  messuages  on  the  land ;  for  there  is  no  privity  of  estate,  the  cove- 
nant being  merely  in  gross  and  personal  to  the  lessor. 

Milnes  v.  Branch,  5  Maule  &  S.  411. 

A  mere  legatee  of  money  due  on  a  mortgage,  cannot  sue  on  the  cove- 
nant for  payment  of  the  mortgage  money  made  with  the  mortgagee  ;  for 
the  covenant  is  personal,  and  the  executors  of  the  mortgagee  alone  can 
sue :  and  it  makes  no  difference  that  the  legatee  is  one  of  the  executors, 
and  that  the  other  has  assented  to  the  legacy. 

Canhara  v.  Rust,  8  Taunt.  227 ;  2  Moo.  164. 

The  assignee  of  the  reversion  of  demised  land  may  sue  on  the  implied 
covenant  resulting  from  a  reddendum  of  suit  and  service  to  a  mill  by 
grinding  corn  there ;  the  ownership  of  the  mill,  and  the  reversion  of  the 
demised  premises,  being  vested  in  the  same  person. 

Vyvyan  v.  Arthur,  1  Barn.  &  C.  410. 

The  assignee  of  a  chattel  interest  may  sue  on  a  covenant  for  title,  as 
well  as  the  assignee  of  the  inheritance.  Thus,  where  A  being  possessed 
of  a  term,  assigned  it  over  to  B,  and  covenanted  for  quiet  enjoyment, 
and  B  assigned  it  over  to  C ;  it  was  held,  that  C  having  been  evicted  by 
the  superior  lessor  of  A  for  a  breach  of  covenant  by  A,  might,  as  as- 
signee, sue  A  on  his  covenant  for  quiet  enjoyment. 

Campbell  v.  Lewis,  3  Barn.  &  A.  392,  affirming  judgment  of  C.  P. ;  3  Moo.  35. 

A  covenant  to  build  a  new  smelting  mill  in  a  lease  of  mines  and  mine- 
rals, opened  or  to  be  opened  under  certain  moors,  &c,  tends  to  the  .sup- 
port of  the  thing  demised,  and  the  assignee  of  the  reversion  may  there- 
fore sue  on  it. 

Sampson  v.  Easterby,  9  Barn.  &  C.  505.|j 

Upon  equality  of  partition,  if  one  coparcener  covenants  to  acquit  the 
other  and  her  heir  of  suit,  the  assignee  of  the  land  shall  have  benefit  of 
this  covenant. 

5  Co.  18 ;  Co.  Lit.  384  b,  S.  P. 

If  A  seised  of  lands  in  fee,  conveys  it  by  deed  indented  to  B,  and  cove- 
nants with  B,  his  heirs  and  assigns,  to  make  any  other  assurance  upon 
request,  for  the  better  settlement  of  the  land,  &c,  and  after  B  conveys  it 
to  C,  who  conveys  it  to  D,and  after  D  requires  A  to  make  another  assur- 
ance according  to  the  covenant,  and  he  refuses ;  D  shall  have  an  action 
of  covenant  in  this  case  against  A  by  the  common  law,  as  assignee  to  B. 

Roll.  Abr.  521 ;  Midlemore  and  Goodal,  Cro.  Jac.  503,  505 ;  Jones,  406,  S.  C. 
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If  A  by  deed  enfeoffs  B  of  certain  lands,  reserving  rent,  fealty,  and 
suit  of  court,  and  by  the  same  deed  grants,  that  if  the  feoffee  shall  be 
distrained,  vexed,  or  charged  for  other  rents  or  services,  then  he  may 
enter  and  distrain  for  his  amends  in  other  lands;  this  is  annexed  to  the 
estate  of  the  land,  and  shall  go  with  it  to  every  assignee. 

M< ><ir,  185, per  Cur. 

It'  A  leases  a  house  to  B  for  years,  who  covenants  to  repair,  and  that 
A,  his  heirs,  executors,  and  administrators,  may  at  all  times  enter,  and 
see  in  what  plight  the  same  is;  and  if  upon  such  view  any  default  shall 
be  found  in  the  not  repairing,  and  thereof  warning  shall  be  given  to  B, 
his  executors,  &c,  then  within  four  months  after  such  warning,  such 
default  shall  be  amended;  and  after,  the  house  in  default  of  B  becomes 
ruinous,  and  A  grants  the  reversion  to  C,  who  upon  view  of  the  house 
gives  warning  to  B  of  the  default,  &c,  if  it  is  not  repaired,  C  may  have 
an  action  as  assignee  of  A  against  B,  though  the  house  became  ruinous 
before  C  was  entitled  to  the  reversion ;  (a)  for  the  action  is  not.  founded 
upon  the  ruinous  estate  of  the  house,  and  the  time  when  it  first  hap- 
pened, but  for  not  repairing  within  the  time  appointed  by  the  covenant 
after  the  warning. 

Leon.  61,  Maschall's  case  adjudged;  Moor,  242,  S.  C.  adjudged,  (a)  But  an  as- 
signee shall  not  have  an  action  upon  a  breach  of  covenant  before  his  time.  Cro.  Eliz. 
863 ;  3  Leon.  51 ;  2  Vent.  278.  But  upon  a  breach  during  his  time,  though  his  estate 
is  determined,  he  may.     Roll.  Rep.  80;  Owen,  152;  2  Bulst.  281. 

If  lessee  for  years  covenants  to  leave  the  houses  in  good  repair  at  the 
end  of  the  term,  and  the  lessor  grants  his  reversion  to  another ;  (b)  though 
this  covenant  is  not  to  be  performed  during  the  term,  yet  for  a  breach 
thereof  the  grantee  of  the  reversion  may  bring  an  action,  and  there  can- 
not be  a  more  apt  covenant  to  run  with  the  land. 

Cro.  Eliz.  599,  617;  Gouldsb.  175,  S.  C.  (b)  So,  where  the  lessor  covenants  to 
make  a  new  lease  at  the  end  of  the  term,  and  the  lessor  grants  over  his  reversion.  Moor, 
150;  And.  82. 

If  A  leases  lands  to  B  for  200  years,  and  by  the  same  deed  covenants 
for  himself,  his  heirs  and  assigns,  with  B,  his  executors  and  assigns,  that 
if  B  is  disturbed  for  respite  of  homage,  or  enforced  to  pay  any  charge, 
or  issues  lost,  that  he  shall  withhold  so  much  of  his  rent  as  he  shall  be 
enforced  to  pay,  and  A  grants  his  reversion  to  C,  and  B  assigns  the  term 
to  D,  D  may  take  the  benefit  of  this  covenant  against  C,  for  it  runs  with 
the  land. 

Cro.  Car.  137;  Jones,  242,  S.  C. 

{A  covenant  by  a  grantor  that  he  is  lawfully  seised  and  has  good 
right  and  power  to  convey  is  broken  immediately  on  the  execution  of 
the  deed,  if  he  has  no  such  power.  And  no  action  can  be  broueht 
against  the  grantor  by  the  assignee  of  the  grantee  ;  for,  after  it  is  broken, 
it  is  a  mere  chose  in  action,  and  incapable  of  assignment. 

2  Johns.  Ren.  1,  Greenby  and  Kellogg  v.  "Wilcocks;  3  Johns.  Rep.  363,  Bennet  v. 
Irwin;  2  Mass.  T.  Rep.  455,  Bickford  v.  Page;  2  Mass.  T.  Rep.  433,  439;  1  Penn. 
407,  Lot  v.  Thomas. 

So  if  tenant  in  tail  male  demise  for  99  years,  and  his  lessee  assign  to 
another,  but  before  such  assignment  the  tenant  in  tail  male  dies  without 
issue  male,  no  action  on  such  a  covenant  in  the  lease  can  be  maintained 
against  his  representatives  by  the  assignee ;  the  lease  being  void  at  the 
time  of  the  assignment,  and  no  interest  passing  to  the  assignee.     If  the 
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assignor  had  then  any  right,  it  was  only  a  right  of  action  on  the  cove- 
nant, which  could  not  be  assigned. 

4  Bos.  &  Pul.  158,  Andrew  v.  Pearce.} 

6.   Of  Covenants  which  bind  by  Force  of  the  Statute  32  H.  8,  c.  34. 

By  the  32  H.  8,  c.  34,  reciting,  Where  divers  had  leased  manors,  &c, 
or  other  hereditaments  (a)  for  life  or  lives,  or  years,  by  writing,  contain- 
ing certain  conditions,  covenants,  and  agreements,  as  well  on  the  part 
of  the  lessees  and  grantees,  their  executors  and  assigns,  as  on  the  part 
of  the  lessors  and  grantors,  their  heirs  and  successors ;  and  forasmuch 
as  by  the  common  law,  no  stranger  to  any  covenant,  action  or  condition 
could  take  advantage  thereof,  by  reason  whereof  all  grantees  of  rever- 
sions, and  all  grantees  and  patentees  of  the  king,  of  abbey  lands,  could 
have  no  entry  or  action  for  any  breach,  &c,  it  is  enacted,  That  all  per- 
sons and  bodies  politic,  their  heirs,  successors,  and  assigns,  which  have 
or  shall  have  any  grant  of  our  (b)  said  lord  the  king,  of  any  lordship, 
&c,  rents,  tithes,  portions,  or  other  hereditaments,  or  any  reversion 
thereof  which  belonged  to  the  monasteries,  &c,  or  which  belonged  to 
any  other  person,  &c,  and  also  all  other  persons,  (c)  (d)  being  (e)  grantees 
or  assignees  [g)  to  or  (h)  by  our  said  lord  the  king,  or  to  or  by  any  other 
person  or  persons,  and  the  heirs,  (i)  executors,  successors,  and  assigns  of 
every  of  them  (k)  shall  and  may  have  (/)  like  advantage  by  entry  for 
nonpayment  of  rent,  or  for  doing  waste  or  (m)  other  forfeiture ;  and 
the  (n)  same  remedy  by  action  only  for  not  performing  other  conditions, 
covenants,  and  agreements  contained  in  the  said  leases  against  the  les- 
sees and  grantees,  their  executors, administrators,  and  assigns,  as(o)  the  (p) 
lessors  and  grantors,  their  heirs  or  successors  ought,  should,  or  might 
have  had  at  any  time  or  times. 

(a)  Extends  not  to  gifts  in  tail,  Co.  Lit.  215;  Cro.  EHz.  863.  (b)  Extends  to  his 
successors,  though  not  named.  Co.  Lit.  215  a.  (c)  It  extends  not  to  grantees  by  fine 
till  attornment;  for  it  must  be  intended  of  such  only  as  have  had  all  ceremonies  requi- 
site by  law.  Co.  Lit.  215  ;  5  Co.  112,  113.  (d)  Though  after  breach,  and  before  the 
action  brought,  their  estate  determines.  Roll.  Rep.  80;  Owen,  151;  2  Bulst.  281. 
('-)  It  extends  to  grantees  of  part  of  the  estate  of  the  reversion,  &c.  Co.  Lit.  215  a; 
Godb.  1G2;  Roll.  Rep.  80;  Owen,  151 ;  2  Bulst.  181,  and  vide  Leon.  252;  Moor,  93, 
pi.  230.  But  not  to  grantees,  &c,  of  the  reversion  in  part  of  the  land.  Co.  Lit.  215 ; 
Oro.  Eliz.  833  ;  Moor,  93.  (g)  It  extends  to  him  that  comes  in  by  limitation  of  an  use, 
though  in  the  post;  for  coming  in  by  the  act  and  limitation  of  the  party,  he  is  a  suffi- 
cient grantee,  &c,  within  the  statute.  Co.  Lit.  215;  Moor,  98  ;  4  Leon.  27,  29.  But 
it  does  not  extend  to  such  as  come  in  merely  by  act  in  law,  as  the  lord  upon  an  escheat, 
alienation  upon  a  mortmain,  &c.  Co.  Lit.  215  b.  Nor  to  hirn  who  is  in  of  another 
estate.  Moor,  876.  (h)  But,  if  a  copyholder  by  license  of  the  lord  leases  for  years, 
&c,  and  after  surrenders  the  reversion  to  the  use  of  another  in  fee,  who  is  admitted,  yet 
he  is  not  a  grantee,  &c,  within  the  act;  for  he  is  not  privy  to  the  lease  made  by  the 
copyholder,  nor  in  by  him,  but  may  plead  a  grant  of  his  estate  immediately  from  the 
lord.  Brasier  and  Beal,  Yelv.  222,  per  Curiam,  upon  the  first  opening.  Cro.  Jac.  205. 
Adjudged  by  two  judges,  and  vide  Cro.  Car.  25,  44;  Hob.  178.  But  in  the  case  of 
Glover' and  Cope,  3  Lev.  326,  it  is  adjudged,  that  such  surrenderee  may  have  an  action 
of  covenant  by  this  act.  (i)  Lessee  for  twenty  years  leases  for  ten  years,  and  his  lessee 
covenants,  &c,  and  the  first  lessee  grants  his  reversion;  this  grantee  is  a  sufficient  as- 
signee within  the  statute.  Moor,  525,  527  ;  Cro.  Eliz.  599,  617,  649 ;  Gouldsb.  175 ; 
Godb.  161.  (k)  Whether  this  doth  not  imply  that  the  grantor  shall  not,  3  Lev.  155, 
dubitatur,  and  vide  Sid.  402.  (/)  But  he  shall  not  take  advantage  of  a  condition  before 
he  has  given  notice  to  the  lessee.  Co.  Lit.  215;  5  Co.  113  b.  Secus,  of  a  covenant. 
Godb.  262  ;  Cro.  Jac.  476;  Bridg.  130.  (m)  Viz.  by  force  of  a  condition  incident  to 
the  reversion,  as  rent,  or  for  the  benefit  of  the  estate,  as  for  doing  waste,  not  keeping 
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houses  in  repair,  kc,  and  not  for  the  payment  of  any  sum  in  gross,  delivery  of  corn, 
&c.  Co.  Lit.  215  b,  and  vide  5  Co.  18;  Moor,  159,  243,  876;  Owen,  41 ;  And.  82; 
Ravin.  250  ;  Saund.  159.  If  the  proviso  be  to  enter  for  nonpayment  of  a  rent,  or  gross 
sum  by  way  of  a  fine,  the  grantee  of  the  reversion  shall  not  take  advantage  of  it;  for 
the  condition  cannot  be  apportioned.  Style,  316.  Sed  qu.  ?  (n)  The  privity  of  action 
is  transferred,  and  it  may  be  brought  in  the  county  where  the  covenant  was  made,  though 
the  lands  lie  in  another.  Saund.  237,  adjudged ;  but  a  writ  of  error  was  brought  in 
Cam.  Scacc,  and  it  was  after  compounded.  Sid.  401 ;  Lev.  259;  Vent.  10,  &  3  Mod. 
33S,  and  tit.  Actions  Local  and  Transitory,  (o)  Therefore,  if  the  conusee  of  the  rever- 
sion before  attornment  bargains  and  sells  to  another,  to  whom  the  lessee  attorns,  the 
bargainee  may.  <^e.,  though  his  bargainor  could  not.  5  Co.  113  a.  (p)  A  devises  to 
B  for  years,  rendering  rent,  upon  condition  to  re-enter  for  nonpayment;  and  afterwards 
devises  the  reversion  in  fee  to  another,  and  dies:  the  devisee  may  take  advantage  of  the 
condition,  though  there  never  was  any  reversion,  &c,  in  the  devisor.    2  Leon.  33. 

And  by  the  same  act  it  is  enacted,  That  all  farmers,  lessees,  and 
grantees  of  the  lordships,  &c,  rents,  tithes,  portions,  or  other  heredita- 
ments for  years,  life  or  lives,  their  executors,  administrators,  and  (a)  as- 
signs, shall  and  may  have  like  action  and  remedy  against  all  persons 
and  bodies  politic,  their  heirs,  successors,  and  assigns,  which  by  grant 
of  the  king,  or  other  persons,  shall  have  the  reversion  of  the  same  lord- 
ships, &c,  so  letten,  or  any  part  thereof,  for  any  condition,  covenant,  or 
agreement  contained  in  their  leases,  as  the  lessees,  or  any  of  them,  might 
or  should  have  had  against  the  lessors  and  grantors,  their  heirs  and  suc- 
cessors ;  recovery  in  value  by  reason  of  any  warranty  in  deed  or  law 
by  voucher  or  otherwise  only  excepted. 

(a)  But,  if  lessee  for  thirty  years  leases  to  another  for  ten,  he  is  no  assignee  within 
the  statute ;  for  he  is'not  tenant  to  the  first  lessor.     Moor,  93. 

A  demised  a  house  for  a  term  of  years  to  B,  who  assigned  to  J  S,  the 
lessor  devised  one  moiety  of  the  reversion  to  C,  and  the  other  to  D,  who 
granted  the  reversion  to  J  S,  after  which  grant  C  and  D  brought  cove- 
nant against  J  S  for  rent  due  before  the  assignment  by  them  ;  and  it  was 
holclen,  1.  That  C  and  D  being  tenants  in  common,  may  at  their  election 
join  or  sever,  as  well  in  debt  as  in  covenant,  for  the  rent;  but,  if  they 
sever,  they  must  not  each  of  them  make  his  demand  of  such  a  certain 
sum,  which  amounts  to  a  moiety;  but  the  demand  must  be  de  una  me 
ditute  of  the  whole  rent ;  and  if  they  can  count  in  debt,  they  may  in 
covenant ;  and  if  debt  will  lie,  a  fortiori  covenant.  2.  That  this  action 
was  maintainable  for  the  arrears  of  the  rent,  notwithstanding  the  reversion 
■was  out  of  the  plaintiffs ;  for  though  the  defendant  was  but  an  assignee 
of  a  term,  yet  the  very  privily  of  contract  was  transferred  by  the  statute 
of  32  H.  S,  c.  34,  which  gives  the  action  for  and  against  assignees ;  and 
the  contract  still  remains,  though  the  privity  of  estate  is  gone. 

Carth.  289,  290;  Midgly  and  Gilbert  v.  Lovelace,  adjudged. 

(F)  How  Covenants  are  to  be  construed. 

All  contracts  are  to  be  taken  according  to  the  intent  of  the  parties, 
expressed  by  their  own  words,  and  if  there  be  any  doubt  in  the  sense 
of  the  words,  such  construction  shall  be  made  as  is  most  strong  against 
the  covenantor,  lest,  by  the  obscure  wording  of  his  contract,  he  should 
find  means  to  evade  and  elude  it.  Hence,  (b)  if  A  covenants  with  B 
that,  if  B  marries  his  daughter,  he  will  pay  him  20/- per  annum,  without 
raying  for  how  long,  yet  it  shall  be  for  the  life  of  B,  and  not  for  one 
year  only;  for  by  the  word  per  annum,  the  (c)  meaning  of  the  parties 
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appears  to  be,  that  it  should  continue  longer  than  one  year;  and  this  is 
the  construction  that  is  most  strong  against  the  grantor. 

Moor,  458;  8  Co.  83.  Sir  Richard  Pexhall's  case.  /SThe  context  of  the  covenant 
must  be  considered  in  its  construction,  for  it  must  be  performed  according  to  the  inten- 
tion of  the  parties  as  ascertained  from  the  whole  instrument.  Marvin  v.  Stone,  2  Cowen, 
781 ;  Pavey  v.  Burch,  3  Miss.  447  ;  Randall  v.  Chesapeake  and  Delaware  Canal  Com- 
pany, 1  Harringt.  154;  Quackenboss  v.  Lansing,  6  Johns.  49;  Watchman  v  Crook, 
5  Gill  &  Johns.  239.  General  words  in  a  covenant  may  be  narrowed  according  to  the 
intention  of  the  parties  appearing  on  the  whole  deed.  2  Bos.  &  Pull.  13;  3  Bos.  & 
Pull.  565;  8  East,  80;  4  Dall.  440;  and  a  construction  is  to  be  given  according  to  the 
plain  and  obvious  meanings  of  the  terms  as  used  in  the  community.  3  Miss.  447.  g/ 
(b)  Lev.  102;  Hookes  and  Swain,  Sid.  151 ;  Keb.  511,  S.  C.  (c)  If  I  covenant  to  de- 
liver so  many  yards  of  cloth,  and  I  cut  it  in  pieces,  and  then  deliver  it,  this  is  a  breach  ; 
for  the  law  regards  the  real  and  faithful  performance  of  contracts,  and  discountenances 
all  such  acts  as  are  done  in  fraudem  legis.  Raym.  464.  So,  if  the  condition  of  a  bond 
be  to  pay  50/.,  though  it  is  not  said  of  money,  yet  it  must  be  so  intended.  Sid.  151. 
But,  if  a  man  covenants  that  his  son,  then  infra  annos  nubi/es  shall  marry  the  daughter 
of  B  before  such  a  day,  and  he  marries  her  accordingly,  but  at  the  age  of  consent  disa- 
grees to  the  marriage,  yet  is  the  covenant  performed  ;  for  it  was  a  marriage,  though 
subject  to  be  defeated  by  disagreement,  and  no  other  could  be  had  within  the  time. 
Owen,  25,  adjudged. 

{W.  covenants  to  pay  150  dollars  in  three  months  after  he  should  be 
ivell  satisfied  that  the  title  to  a  lot  of  land  conveyed  to  him  was  undis- 
puted, and  good  against  all  other  claims.  In  an  action  brought  against 
him  for  the  money,  it  will  not  be  a  sufficient  defence  for  him  to  say  that 
he  is  not  satisfied  with  the  title,  without  assigning  some  good  reason  for 
his  dissatisfaction,  as  some  lawful  encumbrance  or  claim  existing  against 
it.  He  is  not  at  liberty  to  judge  for  himself  when  he  is  satisfied,  (which 
would  totally  destroy  the  obligation,)  but  the  law  will  determine  whether 
he  ought  to  be  satisfied. 

2  Johns.  Rep.  395,  Folliard  v.  Wallace.  So,  if  A  promise  to  give  something  to  B  in 
case  he  should  judge  it  reasonable,  it  is  not  left  to  A's  choice  to  give  it  or  not,  since  he 
is  oblio-ed  to  do  so  in  case  it  be  reasonable.     lb.  403. 

A  covenant  to  execute  and  deliver  a  good  and  sufficient  deed  of  a  piece 
of  land  does  not  mean  merely  a  conveyance  good  in  point  of  form :  but 
it  means  an  operative  conveyance,  one  that  carries  with  it  a  good  and 
sufficient  title  to  the  lands. 

2  Johns.  Rep.  595,  Clute  v.  Robison.} 

If  Hvo  men  lease  for  years,  and  covenant  that  the  lessee  shall  enjoy 
free  from  all  encumbrances  made  by  them,  and,  after,  the  lessee  be  dis- 
turbed by  J  S,  to  whom  one  of  the  lessors  had  made  a  precedent  lease ; 
this  is  a  breach,  for  they  shall  be  taken  severally,  and  not  jointly  only. 

Noy,  86  ;  Meriton's  case;  Latch.  161 ;  and  Poph.  200,  S.  C. 

£  Where  it  is  the  evident  interest  of  the  parties,  collected  from  the 
subject-matter  of  the  covenants,  that  they  should  be  taken  distributively, 
they  will  be  so  construed  although  no  words  of  severalty  have  been 

used. 

Ludlow  v.  M'Crea,  1  Wend.  228;  Ernst  v.  Battle,  1  Johns.  Ca.  319;  Walker  v. 
Webber,  3  Fairf.  65.  g/ 

If  a  man  leases  for  six  years,  and  covenants,  that  if  he  shall  be  dis- 
posed to  lease  the  land  after  the  expiration  of  the  term  of  six  years,  the 
lessee  shall  have  the  refusal;  and  within  the  six  years  he  leases  to 
another  for  twenty-one  years,  to  commence  immediately;  this  is  no 
breach,  because  (a)  out  of  the  words  of  the  covenant. 

Waterer  v.  Mountao-ue,  Godb.  335 ;  and  2  Roll.  Rep.  332,  347,  S.  C,  by  the  name  of 
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Walter  v.  Mountaguc.  ]|  It  appears  from  Rolle's  Report,  that  there  was  ultimately  no 
adjudication  in  this  case,  the  court  being  equally  divided.  When  it  was  first  moved, 
Mr.  Justice  Chamberlayne  was  sitting  in  Chancery,  and  the  C.  J.  was  so  positive  in  his 
opinion,  that  he  would  not  sutler  the  plaintiff's  counsel  to  argue  it,  and  interrupted  him 
with  some  warmth.  Lessee  covenanted,  that  after  lessor  had  repaired  the  house,  he  would 
keep  it  constantly  in  good  repair.  The  house  consisted  of  several  houses,  outhouses,  &c, 
and  some  of  them  were  in  good  repair,  and  some  ruinous :  these  last  the  lessor  rebuilt, 
and  the  others  the  lessee  pulled  down,  and  for  this  the  lessor  brought  covenant,  and  ad- 
judged that  it  did  not  lie;  for  thougli  they  were  in  good  repair,  and  the  lessee  pulled 
them  down,  yet  that  is  not  within  the  reach  of  the  covenant,  if  the  lessor  had  not  first 
repaired  them,  but  his  true  remedy  was  by  action  of  waste.  Slater  v.  Stone,  2  Ro.  Rep. 
248;  Cro.  Jac.  645,  S.  C.  ||  (a)  If  A  leases  land  to  B  for  six  years,  and  covenants  that 
he  shall  enjoy  it  during  the  term  without  interruption,  discharged  from  tithes,  and  after 
the  six  years  he  is  sued  for  tithes,  this  is  a  breach  ;  for  the  meaning  was,  that  he  should 
be  freed  from  suits,  and  the  payment  of  tithes;  and  a  suit  after  the  expiration  of  the  term 
is  as  prejudicial  as  if  before.  Cro.  Eliz.  916;  2  Brownl.  22. 

If  a  man  lease  for  nine  years  by  indenture,  dated  1  Jan.  16  Car.  2, 
and  covenant  to  save  the  lessee  harmless  from  all  evictions  during  the 
term,  but  this  deed  be  not  delivered  till  1  Jan.  17  Car.  2,  if  he  be  in  pos- 
session and  evicted  before  the  delivery,  this  is  a  breach  ;  for,  during  the 
term  shall  be  construed  during  the  term  in  computation,  and  not  only 
from  the  time  of  the  delivery  of  the  deed,  when  it  first  commenced,  in 
point  of  interest. 

Sid.  374,  Lewis  and  Hilliard.  ||  But  a  grant  of  trees  then  growing  shall  refer,  not  to 
the  date,  but  to  the  delivery  of  the  grant.  So,  a  covenant  to  pay  for  corn  then  laden ;  for 
if  it  were  delivered  ten  months  after  the  date,  the  party  should  not  have  any  benefit  of 
the  corn  laden,  and  spent  or  sold  before  the  time  of  the  delivery,  therefore  he  shall  not 
be  charged  with  it  for  the  time  before  the  delivery.  Offley  v.  Hicks,  Cro.  Jac.  263.  So, 
a  covenant  for  "the  free  use  of  the  newly-intended  road,  whenever  the  same  may  be 
made,"  will  not  apply  to  a  road  which,  at  the  time  of  the  contract,  was  newly  intended 
to  be  made,  but  was  executed  and  complete  before  the  sealing  of  the  covenant.  Crisp 
v.  Price,  5  Taunt.  548.  || 

||  Where  a  man,  possessed  of  a  lease  for  years,  covenanted  in  an  in- 
denture for  making  a  family  provision,  that  if  he  should  die  during  the 
continuance  of  the  term  of  the  lease,  his  executors  or  administrators 
should  assign  the  residue  to  B,  and  he  afterwards  purchased  the  rever- 
sion, and  died ;  his  executors  were  holden  not  to  be  liable  upon  the 
covenant,  there  being  nothing  in  the  terms  of  it  to  show  that  it  was  Ins 
intention  to  preclude  himself  from  purchasing  the  fee. 
Williamson  v.  Butterfield,  2  Bos.  &  Pull.  63.  ]| 

If  A  leases  three  messuages  to  B  for  forty-one  years,  and  B  covenants 
to  pull  them  down,  and  erect  three  other  in  their  place,  ac  etiam  de 
tempore  in  tempus  to  maintain  the  messuages  agreed  to  be  erected  in 
sufficient  repair,  ac  etiam.  to  repair  the  pavements.  &c,  ac  etiam  dicta 
prsemissa,  et  domos  sup  erinde  fore  erect.,  at  the  end  of  the  term  to  leave 
in  good  repair ;  and  after  B  pulls  down  the  three  houses,  and  builds 
five ;  he  must  leave  them  all  in  good  repair  at  the  end  of  the  term ;  for 
though  by  the  first  covenant  he  is  bound  only  to  repair,  &c,  the  mes- 
suages a  great,  fore  erect.,  yet  by  the  last  covenant  he  is  obliged  to  leave 
in  good  repair  domos  superinde  erect,  indefinitely,  which  extends  to  all 
houses  which  shall  be  built  upon  the  premises  during  the  term. 

3  Lev.  264,  Douse  and  Earl ;  2  Vent.  126,  S.  C.  adjudged;  because  taken  as  several 
covenants;  but  Rokeby  doubted,  it  seeming  to  him  to  be  all  one  covenant,  and  that  the 
subsequent  matter,  concerning  leaving  the  houses  in  good  repair,  must  be  restrained  to, 
and  understood  of,  those  agreed  to  be  built. 

So,  if  a  man  takes  a  lease  of  a  house  and  land,  and  covenants  to  leave 
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the  demised  premises  in  good  repair  at  the  end  of  the  term,  and  he  erects 

a  messuage  upon  part  of  the  land,  besides  what  was  before,  he  must 

keep  and  leave  this  in  good  repair  also. 

3  Lev.  265,  per  Curiam,  S.  P.  adjudged  between  Brown  and  Blunden,  Skin.  121.  For 
it  is  a  continuing  covenant;  and  though  the  house  had  no  actual,  yet  it  had  a  potential 
being,  at  the  time  of  the  lease. 

[But,  where  in  a  building  and  repairing  lease  the  lessee  covenanted 
to  lay  out  a  given  sum  in  erecting  and  rebuilding  messuages  or  tene- 
ments, or  some  other  buildings  upon  the  ground  and  premises;  and  from 
time  to  time,  Sac,  all  and  singular  the  said  messuages  and  tenements  so 
to  be  erected,  with  all  such  other  houses,  edifices,  &c,  as  should  at  any- 
time or  times  thereafter  be  erected,  &c,  to  repair,  &c. ;  and  the  said  de- 
mised premises,  with  all  such  other  houses,  &c,  so  well  repaired,  &c,  at 
the  end,  &c,  of  the  term  to  deliver  up,  &c,  it  was  holden,  that  the  cove- 
nant to  repair  extended  only  to  the  new  erections. 

Lant  v.  N  orris,  1  Burr.  287.] 

\  The  tenant  of  a  house  covenants  to  pay  a  proportion  of  supporting 
and  repairing  all  party-walls,  Sac,  and  all  taxes,  &c,  "  it  being  the  in- 
tention of  the  parties  that  the  landlord  shall  receive  the  yearly  rent  of 
60/.  in  net  money,  without  any  deduction  on  any  account  whatsoever." 
During  the  lease,  the  proprietor  of  the  adjoining  house  builds  a  party- 
wall.  The  tenant  is  bound  by  this  covenant  to  pay  a  moiety  of  the 
expense. 

8  Term,  602,  Barclay  v.  The  Duke  of  Bedford.} 

||  Where  a  lessee  covenanted  to  repair  the  messuage  and  premises  de- 
mised, and  all  erections  and  buildings  then  already  erected  and  built,  or 
thereafter  to  be  erected  and  built  thereon,  and  the  same  in  good  repair, 
at  the  expiration  of  the  lease,  to  surrender  and  yield  up ;  it  was  holden 
that  this  covenant  included  buildings  erected  and  used  by  the  lessee  for 
the  purpose  of  trade  and  manufacture,  if  they  were  let  into  the  soil  or 
otherwise  fixed  to  the  freehold ;  but  not  such  as  merely  rested  upon 
blocks  or  pattens. 

Naylor  v.  Collinge,  1  Taunt.  19.  fl 

If  a  lease  be  made  for  years,  rendering  SO/,  per  annum  rent,  free 
and  clear  from  all  manner  of  taxes,  charges,  and  impositions  whatsoever, 
the  lessee  is  bound  to  pay  the  whole  rent  without  any  manner  of  deduc- 
tion for  any  old  or  new  tax,  charge,  or  imposition  whatsoever. 

Carth.  135,  Giles  and  Hooper. 

So,  where  A  by  deed,  dated  1649,  granted  a  rent-charge  of  40/.  per 
annum  to  B  and  his  heirs,  and  on  the  same  deed  there  was  an  (a)  en- 
dorsement, that  the  rent  was  to  be  paid  clear  of  all  taxes:  and  by  the  3  W. 
&  M.  4s.  per  pound,  is  laid  upon  land,  and  power  given  to  the  tenant  to 
deduct  4s.  in  the  pound,  with  a  proviso,  not  to  alter  the  covenants  oi 
agreements  of  parties ;  it  was  holden,  that  such  a  covenant,  if  made  in 
the  year  1640,  would  not  have  freed  the  rent-charge  from  the  taxes 
imposed  by  those  acts,  because  there  were  no  such  parliamentary  tax  in 
being  or  known  at  that  time ;  but  because  there  were  such  taxes  in  the 
year  1645,  which  was  before  the  grant,  therefore  this  covenant  must  be 
construed  to  extend  to  them. 

Brewster  v.  Kidcnl,  Salk.  198;  Ld.  Rayrn.  318,  S.  C;  12  Mod.  169,  171,  S.  C; 
Comb.  424,  467,  S.'C. ;  Carth.  438,  S.  C. ;  5  Mod.  368,  S.  C.  (a)  Which  must  be 
presumed  to  have  been  made  before  the  deed  was  executed,  and  so  parcel  thereof 
Carth.  439,  per  Cur.    £  See  Flint  v.  Brandon,  4  B.  &  P.  73.  $ 
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||  If  the  lessee  of  a  coal-mine  covenant  to  pay  a  moiety  of  all  such  sums 

of  money  as  the  coals  there  raised  .should  sell  for  at  the  pit's  mouth; 

he  is  not  liable  to  pay  any  part  of  the  money  produced  by  the  sale  of  the 

coals  elsewhere. 

Gerrard  v.  Clifton,  7  T.  Rep.  676,  in  error,  reversing  a  judgment  of  the  Court  of  C.  P. ; 
I  Bos.  &.  Pull.  524.     See  also  Clifton  v.  Walmsley,  5  T.  Rep.  564. 

Where  A  being  tenant  to  B  under  a  lease  with  covenants  to  fetch 
seventy-five  bushels  of  coals  from  Poole  yearly,  and  deliver  them  at  the 
mansion-house  of  B,  and  also  to  supply  him  with  as  much  good  wheat 
as  he  should  want  in  his  family  at  5,9.  per  bushel,  it  was  agreed  between 
them  that  the  lease  should  be  surrendered  up,  and  a  new  one  granted, 
omitting  these  covenants ;  and  such  a  lease  was  accordingly  executed,  and 
an  agreement  was  at  the  same  time  entered  into,  whereby  A  agreed  with 
B,  that  he  would  fetch  and  bring  to  the  dwelling-house  of  B,  his  heirs  and 
assigns,  seventy-five  bushels  of  coals  a  year  during  the  term  of  the  new 
lease,  and  yearly  supply  his  heirs  and  assigns  with  as  much  good  wheat  as 
he  should  want  in  his  family  at  5s.  per  bushel ;  B  having  parted  with  his 
reversion  in  the  farm,  and  also  quitted  the  mansion-house  in  which  he 
resided  at  the  time  the  agreement  was  made,  was  not  entitled  to  bring 
an  action  against  A  for  not  delivering  the  wheat  at  the  stipulated  price; 
for  the  agreement  being  entire,  must  receive  one  uniform  construction; 
and  being  clearly  local  in  respect  of  the  delivery  of  the  coals,  it  cannot 
be  deemed  personal  in  respect  of  the  wheat. 

Coker  v.  Guy,  2  Bos.  &  Pull.  565. 

[In  a  demise  of  corn-mills,  there  was  a  covenant  on  the  part  of  the 
lessor,  that  "  if  the  lessee,  his  executors,  &c,  should,  before  the  expira- 
tion of  the  term,  be  minded  to  renew,  then,  upon  application,  &c,  the 
lessor,  his  heirs  or  assigns,  should  grant  such  further  lease,  as  should  by 
the  lessee,  his  executors,  &c,  be  desired,  without  any  fine  to  be  demanded 
therefore,  and  wider  the  same  rents  and  covenants  only  as  in  the  then 
lease ;"  and  the  question  was,  Whether  there  must  be  a  covenant  for 
renewal  again  in  the  second  lease  ?  The  Court  of  Exchequer  were  of 
opinion,  that  under  the  words  the  same  rents  and  covenants,  the  cove- 
nant for  renewal  ought  to  be  inserted ;  and  on  appeal  to  the  House  of 
Lords,  their  decree  was  affirmed. 

Bridges  v.  Hitchcock,  1  Br.  P.  C.  522. 

Again,  in  a  lease  for  three  lives,  the  lessor  covenanted,  that  he,  his 
heirs,  &c,  should  and  would  (in  consideration  of  a  certain  sum  to  be 
paid  to  him,  &c,  at  Crewe  Hall,  or  at  the  place  where  the  said  hall  then 
stood,  in  the  name  of  a  fine,  for  adding  one  life  to  the  remaining  lives 
therein  before  mentioned)  execute  one  or  more  lease  or  leases,  under  the 
same  rents  and  covenants  which  were  expressed  in  the  then  lease,  and 
so  to  continue  the  renewing  of  such  lease  or  leases  to  the  lessee,  or  his 
assigns,  paying  as  aforesaid  to  the  lessor,  his  heirs  or  assigns,  the  sum 
before  mentioned  for  every  life  so  added  or  renewed  from  time  to  time. 
Lord  Hardwicke  held  this  to  be  a  covenant  of  perpetual  renewal,  and 
decreed  a  new  lease  to  be  granted  to  the  assignee  of  the  original  lessee, 
with  a  covenant  inserted  in  it  to  that  effect. 

Furnival  v.  Crewe,  3  Atk.  83. 

Again,  in  such  a  lease,  the  lessor  had  covenanted,  that  if  the  lessee, 
his  heirs,  &c,  should  be  minded  upon  the  falling  in  of  any  of  the  lives, 
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to  surrender  the  demise  and  take  a  new  lease,  and  thereby  add  a  new 
life  to  the  then  two  in  being,  in  lieu  of  the  life  so  dying,  that  he  the 
lessor,  his  heirs,  &c,  upon  payment  of  so  much  for  every  life  so  to  be 
added,  in  lieu  of  the  life  of  every  of  them  so  dying,  would  grant  a  new 
lease  for  the  lives  of  the  two  persons  named  in  the  former  lease,  and  of 
such  other  person  as  the  lessee,  his  heirs,  &c,  should  appoint  in  lieu 
of  the  person  named  in  the  preceding  lease,  as  the  same  should  respec- 
tively die,  under  the  same  rents  and  covenants.  There  had  been  suc- 
cessive renewals  from  the  time  of  the  first  lease;  and  in  every  lease 
the  like  covenant  for  renewal  had  been  inserted.  The  Court  of  King's 
Bench  held,  that  the  lessors  by  their  own  acts  (a)  construed  this  to  be  a 
covenant  for  perpetual  renewal. 

Cooke  v.  Booth,  Cowp.  819.  {But  quaere  whether  the  acts  of  the  parties  in  making 
such  renewals  can  be  used  to  explain  the  contract  contained  in  the  last  lease.  See 
7  East,  245;  3  Ves.  J.  295,  694  ;  6  Ves.  J.  237  ;  9  Ves.  J.  325;  5  Bos.  &  Pull.  451,  452.} 
Where  the  terms  of  a  covenant  are  plain  and  unambiguous,  a  court  of  law  cannot  admit 
of  evidence  dehors,  to  explain  the  intent  of  the  parties,  though  the  conduct  of  one  of  them 
may  be  a  fraud  upon  the  covenant.  Clifton  v.  Walmsley,  5  T.  Rep.  564.  (a)  (J  This 
was  the  first  time,  we  think,  that  the  acts  of  the  parties  to  a  deed  were  ever  made  use 
of  in  a  court  of  law  to  assist  the  construction  of  that  deed.  This  case  has  been 
,  impeached  upon  all  occasions,  and  the  Court  of  King's  Bench  were  misled  by  the 
renewals  stated  in  the  case  from  the  Court  of  Chancery.  Per  Mansfield,  C.  J.,  2N.  R. 
451,  452.  Accordingly  it  is  now  settled,  that  a  covenant  in  an  indenture  of  lease  to 
grant  a  new  lease  with  all  covenants,  grants,  and  articles  in  the  said  indenture  contained, 
does  not  bind  the  lessor  to  insert  a  covenant  of  renewal  in  the  renewed  lease.  Igtrolden 
v.  May,  7  East,  237 ;  2  N.  R.  449,  S.  C. ;  9  Ves.  325,  S.  C.  || 

But,  where  in  a  lease  for  years  determinable  upon  lives,  the  covenant 
was,  that  the  lessor  would,  upon  the  death  of  any  of  the  appointees 
(by  name)  add  a  new  third  life  upon  payment  of  200/.  within  six 
months ;  or  upon  the  death  of  two  of  them  (by  name,)  within  six 
months  add  two  new  lives  upon  payment  of  500/. ;  or  upon  the  death 
of  all  of  them  (by  name)  would,  upon  payment  of  1150/.  make  a  new 
lease  or  grant  for  any  three  new  lives  to  be  nominated  and  appointed  by 
the  lessee,  his  executors,  &c,  for  the  like  term  as  was  thereby  demised, 
at  and  under  the  like  rent,  covenants,  and  agreements  therein  con- 
tained;  Lord  Camden  was  of  opinion,  that  the  lessors  were  not  under 
any  obligation  to  grant  any  further  lease  than  for  three  new  lives  only, 
and  that  the  lessee  was  not  entitled  to  have  any  covenants  inserted  for 
any  further  renewal ;  the  words  of  the  covenant  not  obliging  the  lessors 
to  grant  a  new  lease,  but  upon  the  death  of  some  one  of  the  persons 
named  in  that  lease ;  and  they  being  all  dead,  no  further  renewal  could 
be  claimed. 

Russel  v.  Darwin,  2  Br.  Ch.  Rep.  639,  n. 

So,  under  a  covenant  in  a  lease  for  twenty-one  years,  that  the  lessor, 
his  executors,  &c.  would,  at  the  end  and  determination  of  the  said  term 
of  twenty-one  years,  execute  a  new  lease  of  the  demised  premises,  for 
the  further  term  of  seven  years,  to  commence  from  the  end  of  the  said 
term  of  twenty-one  years,  thereby  demised,  subject  to  the  same  rents, 
and  pursuant  to  the  same  exceptions,  covenants,  reservations,  con- 
ditions, and  agreements  in  all  respects  as  were  in  and  by  the  then 
granted  indenture  of  lease  mentioned  and  expressed,  in  case  the  lessee, 
his  executors,  &c.  should  desire  tfie  same ;  the  lessee,  his  executors,  &c. 
first  giving  twelve  months'  notice  in  writing  to  the  lessor,  his  heirs  or 
assigns,  of  his  or  their  desiring  such  further  term  of  years  as  aforesaid : 

3  c  2 
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Lord  Thurlow  declared  the  lessee  entitled  to  a  lease  for  seven  years  only, 
it  appearing  that  the  lessee  himself  had  put  that  construction  upon  it.* 

Tritton  v.  Foots,  2  Br.  Ch.  Rep.  636.]  {The  eourts  in  England  lean  against  constru- 
ing a  covenant  to  be  for  perpetual  renewal,  unless  it  is  perfectly  clear  that  the  covenant 
does  mean  it.  A  covenant  to  grant  a  new  lease  with  all  the  same  covenants,  &c.  (in  gene- 
ral terms)  does  not  include  the  covenant  to  renew  ;  but  it  means  only  a  second  lease  with 
the  same  covenants  relative  to  its  enjoyment  that  are  contained  in  the  first.  See  3  Ves.  J. 
295,  Bavnham  v.  Guy's  Hospital;  lb.  090,  Eaton  v.  Lyon;  6  Ves.  J.  232,  Moore  V. 
Foley ;  9  Ves.  J.  325,  Iggulden  v.  May  ;  7  East,  237,  S.  C.  at  law  ;  5  Bos.  &  Pull.  494, 
S.  C.  in  error.} 

*  For  eases  upon  the  renewal  of  leases,  see  tit.  Leases,  &c.  (U),  infra. 

|| The  rule,  that  the  words  of  a  covenant  are  to  be  taken  more  strongly 
against  the  covenantor,  must  not  be  rigorously  insisted  upon,  nor  indeed, 
is  it  of  universal  application.  The  true  key  to  the  exposition  of  cove- 
nants is  the  intention  of  the  parties ;  and  a  rule,  which  founds  itself  upon 
a  presumption  of  intent,  as  this  does,  must  give  way  to  that  clearer  evi- 
dence of  intent,  which  is  to  be  collected  from  the  whole  context  of  the 
instrument,  and  its  general  scope  and  design. 

See  the  very  elaborate  arguments  of  Lord  Eldon  in  Browning  v.  Wright,  2  Bos.  & 
Pull.  13,  and  of  Lord  Ellenborongh,  in  Howel  v.  Richards,  11  East,  639,  which  com- 
prise almost  all  the  learning  upon  this  subject. 

In  debt  on  bond  conditioned  that  whereas  the  defendant  had  sold  to 
the  plaintiff  a  lease  for  years  of  the  manor  of  S,  he  would  not  do,  nor 
had  done,  any  act  to  disturb  the  plaintiff's  possession  of  it;  but  that  the 
plaintiff  should  hold  and  enjoy  it  peaceably,  without  the  disturbance  of 
the  defendant,  or  any  other*  person  ;  it  was  holden,  by  all  the  justices, 
that  the  defendant  was  not  bound  by  the  words  of  the  condition  to 
warrant  peaceable  possession  to  the  vendee,  but  only  against  his  own 
acts;  and  that  all  the  secpiel  of  the  condition  from  the  word  but  should 
be  referred  to  the  antecedent  part,  and  expounded  in  like  manner;  that 
is,  that  the  plaintiff  should  enjoy  it  without  disturbance  of  any  person  by 
any  act  by  the  defendant  done  or  to  be  done. 

Broughton  v.  Conway,  Moore,  58 ;  Dyer,  240,  S.  C. 

So,  if  one  grant  a  lease  for  years  of  a  manor,  and  Covenant  that  the 
lessee  shall  make  estates  for  life  or  years,  and  that  they  shall  be  good ; 
this  covenant  shall  not,  it  seems,  be  taken  to  enable  the  lessee  to  make 
estates  for  a  longer  term  than  his  own  estate  will  bear. 
Touchst.  169.     Per  Justice  Bridgman. 

If  a  grantor  covenant  that,  notwithstanding  any  act  by  him.  done  to 

the  contrary,  he  is  seised  in  fee  simple,  and  that  he  hath  good  right, 

full  power,  &c.  to  convey ;  he  covenants  in  both  cases  with  the  same 

qualification,  the  restrictive  words  in  the  first  clause  being  carried  on  by 

the  connective  particle  and  to  the  last  clause. 

Browning  v.  Wright,  2  Bos.  &  Pull.  13;  Nervin  v.  Munns,  3  Lev.  46.  In  this  case 
of  Browning  v.  Wright,  the  Chief  Justice,  in  delivering  his  judgment,  entered  into  a 
minute  examination  of  the  deed,  and  demonstrated  that  the  same  restrained  construction 
was  required  by  the  context,  supposing  any  doubt  to  exist  on  the  words.  His  argument 
is  a  fine  illustration  of  the  law  upon  the  subject,  and  states,  in  a  masterly  manner,  the 
principles  which  govern  the  construction  of  covenants. 

Upon  a  conveyance  of  land  from  A  to  B,  A  covenanted  that  he  was 
seised  in  fee;  that  he  had  good  power  to  convey;  and  that  there  was 
no  reversion  in  the  crown,  notwithstanding  any  act  done  by  him. 
The  estate  had  been  granted  under  letters  patent  from  the  crown,  though 
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that  fact  is  not  stated  in  any  of  the  reports ;  and  in  such  grants  it  is 
usual  to  reserve  a  reversion,  which  reversion  the  grantee  cannot  bar. 
The  question  was,  whether  the  concluding  words,  notwithstanding  any 
ant,  &c.  in  the  last  covenant  were  to  be  applied  to  the  two  prior  cove- 
nants. It  was  at  length  decided,  after  great  difference  of  opinion  be- 
tween the  individual  judges,  and  between  the  different  courts  in  which 
it  was  argued,  that  they  were  not ;  the  decision  proceeding,  as  it  would 
seem,  on  this  ground  ;  that  it  appeared  to  be  the  intention  of  the  parties 
that  the  vendor  should  enter  into  an  absolute  covenant  for  his  seisin  in 
fee  in  all  cases  but  one,  namely,  that  he  should  not  be  liable  on  the 
objection  of  a  reversion  existing  in  the  crown,  unless  that  reversion 
should  appear  to  have  been  so  vested  by  his  own  act. 

Trenchard  v.  Hoskins,  Roll.  Abr.  tit.  Pards,  (D,)  fol.  4;  Winch's  Rep.  91,  S.  C. ; 
Littl.  Rep.  62,  65,  185,  203 ;  2  Bos.  &  Pull.  25. 

Where  a  grantor  had  stated  in  the  recital,  that  he  was  interested  in 
the  whole  of  the  premises,  when  in  fact  he  was  interested  in  a  moiety 
only,  and  had  covenanted  for  quiet  enjoyment,  "  notwithstanding  any 
act  done  by  him;"  the  court  held,  that  this  covenant  was  not  satisfied 
by  a  compliance  with  the  mere  words,  in  a  case  where  the  grantee  had 
suffered  eviction,  not  in  consequence  of  any  act  done  by  the  grantor, 
but  in  consequence  of  the  badness  of  his  title.  The  recital  itself 
amounted  to  a  warranty. 

Johnson  v.  Procter,  Yelv.  175  ;  2  Browni.  212,  S.  C. ;  Cro.  Jac.  233,  S.  C. ;  1  Bulstr. 
2,  S.  C. ;  2  Bos.  &  Pull.  25. 

Where  releasors  covenanted,  that,  notwithstanding  any  act,  &c.  by 
them  done  to  the  contrary,  they  were  seised  of  the  land  in  fee ;  and 
also  that,  for  and  nottmthstanding  any  such  matter  or  thing  as  afore- 
said, they  had  good  right  to  grant  the  premises ;  and  likewise,  that  the 
releasee  should  peaceably  and  quietly  enter,  hold,  and  enjoy  the  pre- 
mises ivithout  the  lawful  let  or  disturbance  of  the  releasors  or  their 
heirs  or  assigns,  or  for  or  by  any  other  person  or  persons  ivhatso- 
ever  ;  and  that  the  releasee  should  be  kept  harmless  and  indemnified  by 
the  releasors  and  their  heirs  against  all  other  titles,  charges,  &c,  save 
and  except  the  chief  rents  issuing  and  payable  out  of  the  premises  to 
the  lord  of  the  fee ;  it  was  holden,  that  the  generality  of  the  covenant 
for  quiet  enjoyment  against  the  releasors  and  their  heirs  was  not  re- 
strained by  the  qualified  covenant  for  good  title  and  right  to  convey,ybr 
and  notwithstanding  any  act  done  by  the  releasors  to  the  contrary ; 
for  that  the  covenants  for  title  and  for  quiet  enjoyment  were  affected  by 
different  considerations,  and  addressed  to  different  objects;  the  one  be- 
ing an  assurance  that  the  grantor  has  the  very  estate,  in  quantity  and 
quality,  which  he  purports  to  convey ;  the  other  being  an  assurance 
against  the  consequences  of  a  defective  title,  and  of  any  disturbance 
thereupon ;  for  the  purpose  of  which  covenant,  and  the  indemnity  it 
affords,  it  is  immaterial  in  what  respects,  by  what  means,  or  by  whose 
acts  the  eviction  of  the  grantee  may  take  place ;  if  he  be  lawfully 
evicted,  the  grantor  stipulates  to  indemnify  him  at  all  events. 

Howell  v.  Richards,  1 1  East,  633. 

Where  the  assignor  in  a  deed  of  assignment,  after  reciting  the  original 
lease  granted  to  another  for  the  term  of  ten  years,  which  by  mesne 
assignments  had  vested  in  himself,  and  that  the  plaintiff  had  contracted 
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for  the  absolute  purchase  of  the  premises,  bargained,  sold,  &c,  the  same 
to  the  plaintiff,  to  hold  for  and  during  all  the  rest,  &c.,  of  the  said  term 
of  I  en  years,  in  as  ample  manner  as  the  assignor  might  have  holden  the 
same  subject  to  the  payment  of  rent  and  performance  of  covenants;  and 
then  covenanted  that  it  tvas  a  good  and  subsisting  lease,  valid  in  law 
i?i  and  for  the  said  premises  thereby  assigned,  and  not  forfeited,  &c., 
or  otherwise  determined, or  become  void  or  voidable;  it  was  holden  that 
this  general  covenant,  supported,  as  it  was,  by  the  recital  of  the  bargain 
for  an  absolute  term  often  years,  was  not  restrained  by  other  covenants, 
which  went  only  to  provide  for  or  against  the  acts  of  the  assignor  him- 
self, and  those  claiming  under  him;  and  therefore,  as  it  appeared  that 
the  original  lease  was  not  for  ten  years  absolutely,  but  for  ten  years 
determinable  on  a  life  then  in  being,  which  life  had  dropped  before  the 
expiration  of  the  term,  but  after  the  covenant,  the  assignee  might  assign 
a  breach  upon  such  covenant. 

Barton  v.  Fitzgerald,  5  East,  530. 

In  covenant  by  the  assignor  of  certain  shares  in  a  patent  right,  that 
he  had  a  good  right,  full  power,  and  lawful  authority  to  assign  and  con- 
vey the  said  shares,  and  that  he  had  not  by  any  means,  directly  or  indi- 
rectly, forfeited  any  right  or  authority  he  ever  had  or  might  have  had 
over  the  same ;  it  was  holden,  that  the  generality  of  the  former  words 
of  the  covenant  was  not  restrained  by  the  latter ;  for  that  there  was  no- 
thing in  the  deed  from  which  it  could  be  inferred  that  the  parties  did  not 
intend  a  general  covenant ;  that,  on  the  contrary,  the  warranty,  instead 
of  being  framed  in  the  usual  words,  where  parties  mean  to  be  bound  by 
their  own  acts  only,  viz.,  "for  and  notwithstanding  any  act  by  him  done 
to  the  contrary,"  omits  them  altogether;  an  omission  which  is  almost 
of  itself  decisive. 

Hesse  v.  Stevenson,  3  Bos.  &  Pull.  565. 

pA  covenant  made  by  several  grantors  generally  against  encumbrances 
made  by  them,  may  be  construed  to  extend  to  several  as  well  as  to  joint 
encumbrances. 

Duval  v.  Craig,  2  Wheat.  55. 

An  agreement  in  a  deed  of  partition  between  A  and  B,  that  they  will, 
at  their  equal  and  joint  expense,  cause  the  canal  or  race  through  their 
respective  lots  from  the  dam,  &c,  to  be  widened  and  improved  in  the 
manner  therein  specified,  and  the  race  and  head-gates  at  all  times  forever 
to  be  kept  in  order  at  their  joint  expense,  does  not  render  them  jointly 
liable  for  work  done  at  the  canal,  &c,  by  order  of  A  alone. 

M'Cready  v.  Freedly,  3  Rawle,  251. 

A  agreed  to  pay  B  one-half  of  what  should  be  "recovered  in  a  suit" 
against  an  insurance  company,  on  a  policy  of  a  cargo  of  a  vessel  which 
had  been  captured.  An  indemnity  was  afterwards  received  under  a 
treaty  with  the  government  of  the  captors:  under  these  circumstances, 
a  court  of  equity  will  compel  the  payment  to  B  of  one-half  of  the  sum 
received  by  A. 

Wood  v.  iroung,  5  Wend.  620.  # 

A  covenant  by  a  party  in  a  settlement,  (after  settling  part  of  his  es- 
tates,) that  he  will,  by  will  or  otherwise,  give  and  devise  all  other  his 
real  estates,  and  also  his  personal  estates,  to  the  children  of  his  first  and 
second  marriages,  applies  only  to  such  real  and  personal  estate  of  which 
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the  covenantor  dies  seised  or  possessed,  and  does  not  prevent  him  from 
disposing  freely  cf  his  unsettled  or  his  after-acquired  estates. 

Needham  v.  Kirkman,  3  Barn.  &  A.  531  ;  and  see  Lewis  v   Maddocks,  17  Ves.  48. 

But  he  cannot  defeat  the  covenant  by  a  disposition  in  effect  testa- 
mentary. 

Fortescue  v.  Hannah,  19  Ves.  G7. 

A  clause  in  an  agreement  to  let,  that  in  case  the  lessor,  his  heirs,  exe- 
cutors, and  assigns  should  want  any  part  of  the  said  land  to  build,  then 
the  lessee,  his  heirs,  executors,  &c,  should  give  up  that  part  on  request 
by  lessor,  he  making  an  abatement  of  rent,  and  also  to  pay  so  much  of 
the  fence,  at  a  valuation,  as  he  should  have  occasion  to  take  away,  by 
giving  six  months'  notice,  was  held  to  be  a  covenant,  and  not  a  condi- 
tion defeating  the  estate,  there  being  no  proviso  for  re-entry  on  breach 
of  covenant. 

Doe  v.  Phillips,  2  Bing.  13  ;  sed  vide  Doe  V.  Abel,  2  Maule  &  S.  541,  where  a  similar 
clause  was  held  a  condition,  there  being  a  proviso  for  re-entry.  0A  conveyed  an  estate 
to  B,  in  fee,  and  entered  into  a  covenant  for  quiet  enjoyment,  and  covenanted  also  to 
surrender  a  part  of  the  estate  conveyed  on  the  happening  of  a  certain  event.  This  latter 
clause,  it  was  held,  did  not  authorize  A  to  hold  until  the  event  happened,  and  that  B 
was  entitled  to  immediate  possession.    Grimsley  v.  White,  3  Miss.  257. 

A  covenant  that  so  long  as  the  defendant  should  continue  and  be  in 
the  actual  receipt  of  the  profits  of  a  rectory,  he  would  pay  a  yearly  sum 
during  the  life  of  the  rector,  by  two  half-yearly  payments,  is  construed 
to  be  a  covenant  for  the  payment  of  such  yearly  sum  while  the  cove- 
nantor is  in  the  receipt  of  the  profits  during  the  life  of  the  rector,  and  not 
whilst  he  is  merely  in  the  receipt  of  the  profits. 

Combe  v.  Jones,  2  Chit.  700.  # 

A  covenant  by  lessee  to  supply  lessor  and  his  tenants,  at  all  seasons 
of  burning  lime,  with  lime  at  a  certain  price,  contains  an  implied  cove- 
nant to  burn  lime  at  all  such  seasons. 

Shrewsbury  v.  Gould,  2  Barn.  &  A.  487. 

A  proviso  that  it  should  be  lawful  for  either  lessor  or  lessee,  his  exe- 
cutors or  administrators,  to  determine  a  lease  in  seven  or  ten  years,  on 
twelve  months'  notice  to  the  other,  his  heirs,  executors,  or  administra- 
tors, extends  by  reasonable  intendment  to  the  devisee  of  the  lessor,  who 
was  entitled  to  the  rent  and  reversion. 

Roe  v.  Hayley,  12  East,  464. 

If  a  reddendum  in  an  hospital  renewed  lease  be  so  many  "quarters  of 
corn,"  it  will  be  understood  legal  quarters,  reckoning  the  bushel  at  eight 
gallons,  although  the  old  leases,  before  the  statute  22  &  23  Car.  2,  c.  12, 
contain  the  same  reddendum,  and  till  lately  the  lessees  paid  by  compo- 
sition, reckoning  the  bushel  at  nine  gallons. 

St.  Cross  v.  Howard  de  Walden,  6  Term  R.  338. 

Where  lessor  demised  land  to  lessee  at  a  certain  rent,  with  liberty  to 
dig  half  an  acre  of  brick  earth  annually,  and  the  lessee  covenanted  not 
to  dig  more,  or  to  pay  to  the  lessor  an  increased  rent  of  375/.  per  half- 
acre,  being  after  the  same  rate  that  the  whole  brick-earth  was  sold  for, 
and  a  stranger  dug  and  carried  away  brick-earth,  and  the  lessee  recovered 
in  trespass  the  full  value,  it  was  held  that  he  was  entitled  to  retain  the 
whole  damages. 

Attersoll  v.  Stevens,  1  Taunt.  183 ;  and  see  Flint  v.  Brandon,  1  New  R.  73;  Bowler 
v.  Woolley,  15  East,  444. 
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A  covenant  in  a  lease  for  twenty-one  years  not  to  cut  down,  during  the 
term,  any  of  the  coppice  of  less  than  ten  years' growth,  or  at  any  unseason- 
able part  of  the  year,  but  that  at  the  end  of  the  term  the  landlord  should 
p;iyto  the  tenant  the  value  of  all  such  growth  of  coppice  as  should  be  then 
standing  and  growing,  was  held,  according  to  its  grammatical  construc- 
tion, to  bind  the  landlord  to  pay  the  value  of  all  the  coppice  of  less  than 
ten  years'  growth  left  on  the  premises  at  the  end  of  the  term. 

Love  v.  Pares,  13  East,  R.  80;  and  see  16  East,  R.  87. 

By  an  exception  of  all  "  trees,  woods,  coppice-wood  grounds,  of  what 
kind  or  growth  soever,"  apple  trees  are  not  excepted. 

Wyndham  v.  Way,  4  Taunt.  316. 

Where  the  outgone  tenant  had  covenanted  with  his  landlord  to  leave 
all  manure  on  the  farm,  and  to  sell  it  to  the  incoming  tenant,  at  a  valua- 
tion by  certain  persons,  the  effect  of  this  covenant  is  to  give  the  outgone 
tenant  a  right  of  onstand  for  the  manure  on  the  farm,  on  which  he  may 
maintain  trespass,  if  the  incoming  tenant  removes  and  uses  it  before  a 
valuation. 

Beaty  v.  Gibbons,  16  East,  116. 

A  covenant  by  lessee  that  he  will  sufficiently  muck  and  manure  the 
land  with  sufficient  sets  of  muck  within  six  years  of  the  last  years  of  the 
term,  the- last  set  of  muck  to  be  laid  on  the  premises  within  three  years 
of  the  expiration  of  the  term,  is  satisfied  by  the  tenant  laying  on  two  sets 
of  muck  within  the  three  last  years  of  the  term. 

Pownall  v.  Moore,  5  Barn.  &  A.  416. 

On  a  covenant  to  repair  and  keep  in  repair  during  the  continuance  of 
the  term,  an  action  may  be  maintained  for  breaches  committed  before 
the  term  has  expired. 

Luxmore  v.  Robson,  1  Barn.  &  A.  584. 

If  a  lessee  covenant  to  leave  the  premises  in  repair  at  the  expiration 
of  the  term,  and  also  that  the  lessors  might  direct  the  lessees  to  complete 
the  repairs,  by  giving  six  months'  notice  in  writing,  there  are  two  dis- 
tinct covenants,  the  former  of  which  is  not  qualified  by  the  latter,  and 
the  lessor  may  sue  for  leaving  the  premises  out  of  repair,  without  prov- 
ing six  months'  notice. 

Wood  v.  Day,  7  Taunt.  646;  1  Moo.  389;  and  see  7  Taunt.  385,  411;  2  Bam 
&  C.  273. 

Where  a  lessee  erected  trade  fixtures  on  the  demised  premises,  and 
then  took  a  new  lease  from  the  expiration  of  the  old  one,  the  latter  con- 
taining a  covenant  to  repair,  he  was  held  bound  to  repair  the  fixtures, 
unless  strong  circumstances  existed  to  show  that  they  were  not  intended 
to  pass  under  the  second  demise. 

Thresher  v.  E.  London  Water-works,  2  Barn.  &  C.  608. 

Where  a  lessee,  with  covenant  to  repair,  underlets  with  a  similar  cove- 
nant, if  the  lessee  is  sued  by  the  lessor  for  want  of  repairs  occasioned 
by  the  under-lessee,  he  may  recover  the  damages  and  costs  in  the  action 
at  the  suit  of  his  lessor,  and  also  the  costs  of  defence,  by  an  action 
against  the  under-lessee  on  his  covenant. 

Neale  v.  Wyllie,  3  Barn.  &  C.  533. 

An  action  lies  on  the  covenant  for  quiet  enjoyment  for  disturbance  of 
a  way  of  necessity. 

Morris  v.  Edgington,  3  Taunt.  24. 
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If  a  lease  contain  a  covenant  for  quiet  enjoyment  against  the  lessor 
and  those  who  claim  under  him,  the  lessee  cannot,  on  an  eviction  by  a 
paramount  title,  resort  to  the  implied  covenant  for  general  title  in  the 
word  demise. 

Merrell  v.  Frame,  4  Taunt.  329.  /SWhen  an  express  covenant  in  a  deed  is  incon- 
sistent with  an  implied  covenant,  the  latter  is  taken  away.  Vanderkarr  v.  Vanderkarr, 
11  John.  122;  Gates  v.  Caldwell,  7  Mass.  68;  Sumner  v.  Williams,  8  Mass.  201; 
Kent  v.  Welch,  7  John.  258.rf 

Covenant  for  quiet  enjoyment  during  a  term,  "  without  the  lawful  let, 
suit,  interruption,  &c,  of  J  M,  his  executors,  administrators,  or  assigns, 
or  any  of  them,  or  any  other  person  or  persons  having  or  claiming  any 
estate  or  right  in  the  premises,  and  that  free  and  clear  and  freely  and 
clearly  discharged  or  otherwise  by  J  M,  his  heirs,  executors,  or  adminis- 
trators, defended,  kept  harmless,  and  indemnified  from  all  former  gifts, 
grants,  bargains,  sales,  leases,  mortgages,  assignments,  rents,  arrears  of 
rent,  statutes,  judgments,  recognisances,  &c,  made  or  suffered  by  J  M, 
or  by  their  or  either  of  their  acts,  means,  default,  procurement,  consent, 
or  privity,"  preceded  by  a  covenant  that  the  lease  was  a  good  lease,  not- 
withstanding any  act  of  J  M,  and  followed  by  a  covenant  for  further  as- 
surance by  J  M,  his  executors,  administrators,  and  all  persons  claiming, 
during  the  residue  of  the  term,  any  estate  in  the  premises  under  him 
or  them.  Held  by  three  judges  against  Park,  J.,  that  the  covenant 
for  quiet  enjoyment  extended  only  against  the  acts  of  the  covenantor 
and  those  claiming  under  him,  and  not  against  the  acts  of  the  whole 
world. 

Nind  v.  Marshall,  1  Bro.  &  Bing.  319.  0  A  covenant  of  warranty  is  more  extensive 
than  a  covenant  for  quiet  enjoyment.     Williams  v.  Wetherbee,  1  Aik.  233.  g/ 

The  assignor  of  a  term  covenanted  that  he  had  not  at  any  time  done 
any  act  whereby  the  premises  assigned  could  be  encumbered,  and  that, 
notwithstanding  any  such  act,  the  lease  was  a  good  and  subsisting  lease, 
and  that  the  defendant,  at  the  time  of  executing  the  assignment,  had  in 
himself  good  right  to  assign  the  premises  in  mariner  aforesaid.  Held, 
that  the  covenant  that  the  assignor  had  good  right  to  assign,  was  qualU 
fled  and  restrained  to  his  own  acts  only. 

Foord  v.  Wilson,  8  Taunt.  543;  2  Moo.  592. 

Where  the  lessor  covenanted  that  the  lessee  should  hold  the  premises 
without  any  lawful  let,  &e.3  or  eviction  by  the  lessor,  or  through  his  acts, 
means  or  default,  and  the  lessor  held  under  a  lease,  with  a  proviso  for 
re-entry  by  the  original  lessor,  in  case  the  premises  should  be  used  as  a 
shop ;  the  under-lessee,  being  ignorant  of  this  proviso,  underlet  to  a 
tenant  who  incurred  a  forfeiture  by  keeping  a  shop,  and  the  original  lessor 
evicted  him ;  this  was  held  not  an  eviction  by  means  of  the  lessor,  within 
the  meaning  of  the  covenant  in  the  under-lease. 

Spencer  v.  Marriott,  1  Barn.  &  C.  457. 

Where  the  under-lessee  of  a  lease  renewable  under  an  archbishop, 
covenanted  with  the  lessee  that  he  would  pay  to  the  lessee  such  part  of 
the  fine  and  fees  which,  on  the  renewal  of  the  lease,  should  be  paid  by 
the  lessee  in  respect  of  the  premises  underlet,  and  the  lessee  renewed 
fcr  a  term  exceeding  the  term  of  the  under-lease,  it  was  held  that  the 
under-lessee  was  only  liable  to  pay  a  proportion  of  the  fine  and  fees 
commensurate  with  the  interest  he  acquired  in  the  premises. 

Charlton  v.  Driver,  2  Bro.  &  Bing.  345;  5  Moo.  59. 
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(F)  How  Covenants  are  to  be  construed. 

Where  a  covenant  stipulates  to  do  a  certain  act  within  twenty-four 
months  next  after  the  date  of  the  indenture,  and  the  indenture  is  not 
executed  and  delivered  till  alter  the  date  written  on  it,  the  time  is  to  be 
computed  from  the  date  marked  on  the  indenture,  and  not  from  the 
actual  day  of  the  delivery. 

Styles  v.  Wardle,  1  Barn.  &  C.  908;  and  see  Hall  v.  Cazenove,  4  East,  R.  477. 

Where  a  lessor  by  a  lease  demised  for  a  term  of  years  a  piece  of 
ground  at  a  fixed  annual  rent,  and  the  tenant  covenanted  not  to  build 
on  the  land  without  the  license  of  the  lessor,  and  the  lessor  covenanted 
to  pay  all  taxes  already  charged  or  to  be  charged  upon  or  in  respect  of 
the  demised  piece  of  ground,  during  the  continuance  of  the  term;  and 
at  the  time  when  the  lease  was  executed  the  lessor  gave  a  license  to  the 
lessee  to  build  on  the  land  demised.  The  lessee  did  build,  and  thereby 
increased  the  annual  value  of  the  premises.  It  was  held,  that  the  land- 
lord was  liable  on  his  covenant  to  pay  the  taxes  in  proportion  to  the 
rent  reserved,  and  not  to  the  improved  value. 

Watson  v.  Home,  7  Barn.  &  C.  285. 

A  party  contracted  for  an  assignment  of  a  lease  of  a  public  house, 

holden  at  a  net  rent,  upon  usual  and  common  covenants.     A  covenant 

by  the  tenant  to  pay  land-tax,  sewer's  rate,  and  all  other  taxes,  was  held 

usual,  as  being  a  common  covenant  in  leases  at  a  net  rent.     A  proviso 

for  re-entry,  in  case  of  any  business  but  that  of  a  victualler  being  carried 

on  in  the  house,  was  also  considered  as  usual  and  common. 

Bennett  v.  Womack,  7  Bam.  &  C.  627;  and  see  Henderson  v.  Hay,  3  Bro.  C.  Ca. 
632,  and  cases  in  note  by  Eden,  and  Church  v.  Brown,  1  Ves.  258,  as  to  usual  covenants. 

Where  the  lessee  of  a  public-house,  on  assigning  it,  covenanted  that 
he  would  not  keep  a  public-house  within  the  distance  of  half  a  mile 
from  the  premises  assigned,  it  was  held  that  the  half-mile  mentioned  in 
the  covenant  meant  half  a  mile  measured  by  the  nearest  way  of  access 
between  the  premises  assigned  and  any  public-house  afterwards  kept  by 
the  covenantor. 

Leigh  v.  Hind,  9  Barn.  &  C.  774. 

By  a  deed  which  recited  that  defendants,  the  directors  of  a  mine  com- 
pany, had  purchased  a  mine  for  4,500/.,  to  be  paid  within  a  twelve- 
month, out  of  the  moneys  to  be  raised  by  the  company,  with  a  proviso 
that  the  directors  should  be  allowed  six  months'  further  time,  in  case  the 
bankers  of  the  company  should  not,  within  the  twelvemonth,  have  re- 
ceived sufficient  deposits  from  the  subscribers  to  enable  the  directors  to 
pay  thereout ;  the  directors  covenanted,  that  out  of  the  payments  so  to 
be  made  by  the  subscribers,  they  would  pay  the  purchase-money  at  the 
time  specified,  subject  to  the  aforesaid  proviso;  held,  that  the  directors 
were  personally  responsible  at  the  expiration  of  the  eighteen  months. 

Hancock  v.  Hodgson,  4  Bing.  269. 

T  C,  in  consideration  of  covenants  by  H  R  C,  covenanted  not  to  in- 
terfere in  a  certain  branch  of  the  Scotch  fish  business,  and  to  assign 
to  H  R  C  a  certain  Scotch  fishery:  H  R  C,  in  consideration  of  the  as- 
signment and  of  T  C's  covenant  to  pay  T  C  an  annuity:  held,  that  the 
covenant,  not  to  interfere  in  the  business,  was  only  part  of  the  conside- 
ration for  the  annuity ;  and  was,  therefore,  not  a  condition  precedent,  or 
dependent  covenant. 

Carpenter  v.  Cresswell,  4  Bing.  411. 
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(F)  How  Covenants  are  to  be  construed. 

A  covenant  with  a  lessor  of  premises  in  a  parish,  to  indemnify  the 
parish  against  any  paupers  which  the  covenantor  may  cause  to  be  set- 
tled in  it  is  valid. 

Walsh  v.  Fussell,  6  Bing.  163. 

Tenant  for  life,  remainder  over,  by  indenture  demises  to  lessee,  his 
executors,  &c,  for  fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment,  lessee  is  evicted  by  remainder-man  after  death  of  tenant  for 
life,  and  before  the  expiration  of  fifteen  years :  held,  that  lessee  cannot 
maintain  covenant  against  executor  of  tenant  for  life. 

Adams  v.  Gibney,  6  Bing.  656. 

)3  A  covenant  that  the  premises  were  in  due  form  of  law  taken  in  exe 
cution  and  extended,  and  that  the  forms  of  law  in  relation  to  setting 
off,  &c.,  had  been  complied  with,  is  a  covenant  for  the  regularity  of  the 
proceedings  only,  and  does  not  guaranty  the  title. 

Thayer  v.  Wendell,  1  Gallis.  37.  # 

Lessee  covenanted  that  he,  his  executors,  or  assigns,  would  insure  the 
demised  premises,  and  keep  them  insured  during  the  term,  and  deposit 
the  policy  with  the  lessor :  held,  that  the  true  construction  of  this  cove- 
nant was,  not  that  the  lessee  should  effect  one  policy,  and  keep  that 
policy  on  foot,  but  that  he,  his  executors,  administrators,  or  assigns, 
should  always  keep  the  premises  insured  by  some  policy  or  another; 
and  that  it  was  a  breach  if  they  were  uninsured  at  any  one  time,  and  a 
continuing  breach  for  any  portion  of  the  time  they  were  uninsured. 
The  lease  contained  a  proviso  for  re-entry  on  breach  of  any  of  the  cove- 
nants. The  lessee  assigned,  and  the  premises  were  never  insured,  either 
by  him  or  his  assignee.  The  lessor  distrained  on  the  30th  of  September 
for  rent  then  due,  and  afterwards  brought  an  ejectment  on  a  demise  of 
the  24th  of  October ;  held,  that  though  the  distress  was  an  acknowledg- 
ment of  tenancy  to  the  30th  of  September,  and  a  waiver  of  any  forfei- 
ture to  that  time,  yet  the  lessor  was  entitled  to  recover  in  ejectment,  for 
the  forfeiture  incurred  by  the  breach  of  covenant  between  the  30th  of 
September  and  the  24th  of  October. 

Doe  dem.  Fowler  v.  Peck,  1  Barn.  &  Adol.  428. 

Defendants  chartered  a  ship  to  New  Zealand,  where  they  were  to  load 
her ;  or,  by  an  agent  there,  to  give  plaintiff,  the  owner,  notice  that  they 
abandoned  the  adventure  ;  in  which  case  they  were  to  pay  him  500/. 
The  ship  went  to  New  Zealand,  but  found  neither  agent  nor  cargo 
there,  and  the  captain  made  a  circuitous  voyage  home,  by  way  of  Ba- 
tavia.  This  voyage,  after  making  every  allowance  for  increased  ex- 
pense and  loss  of  time,  was  more  profitable  than  the  original  adventure 
to  New  Zealand  would  have  been.  Plaintiff  having  sued  defendant 
on  the  charterparty  for  breach  of  covenant ;  held,  that  he  could  not 
recover  the  500/.  penalty,  in  addition  to  the  profit  of  the  homeward 
voyage. 

Staniforth  v.  Lyall,  7  Bing.  169.j| 

a  When  land  is  conveyed  as  bounded  upon  a  way,  there  is  an  implied 
covenant  that  there  is  such  a  way.  (a)  But  it  has  been  held  that  a  grant 
of  land  abutting  on  a  certain  street,  which  was  merely  laid  down  as 
such  upon  a  map,  but  never  was  opened,  is  not  a  covenant  to  open  a 
street  in  the  rear,  the  land  being  accessible  by  a  street  in  front,  (b) 

(a)  Parker  v.  Smith,  17  Mass.  413.     (b)  Case  of  Mercer  Street,  4  Cowen,  542.    See 
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(G)  Where  the  Principal,  &c,  said  to  be  void,  &c. 

also  Clap  v.  M'Neil,  4  Mass.  589;  Livingston  v.  Mayor,  &c.,  of  New  York,  8  Wend 
85;  Emerson  v.  Wiley,  10  Pick.  310. 

A  covenant  in  a  lease,  by  which  the  lessor  agrees  to  let  the  premises 
to  the  lessee,  at  the  expiration  of  the  term,  without  mentioning  the  price 
at  which  the  same  are  to  be  let,  is  not  a  covenant  for  a  perpetual  lease, 
ami  can  amount  to  a  renewal  of  the  same,  for  the  same  time  for  which 
the  original  lease  was  given :  but,  qitxre,  whether  such  covenant  is  not 
void  for  uncertainty. 

Abeel  v.  Radcliff',  13  Johns.  297.  g/ 

(G)  Where  the  Principal,  and  all  Auxiliary  Covenants  shall  be  said  to  be  void  and 

extinguished. 

If  a  man  covenants  with  tenant  for  life  of  a  house,  to  find  a  chaplain 
to  sing,  &c,  every  Saturday  during  the  life  of  the  covenantee,  if  the  co- 
venantee surrenders  the  house,  and  (a)  retakes  an  estate  for  years,  yet 
the  covenant  remains. 

6  H.  4,  1 ;  Roll.  Abr.  522.  (a)  ||  And  the  report  proceeds  to  say,  that  the  law  would 
be  the  same,  if  he  had  not  retaken  the  estate.  Put  Rolle  questions  this ;  for  how  could 
the  chaplain  enter  the  house  after  the  grant  without  being  a  trespasser.  || 

If  A  grants  a  rent-charge  to  B  for  the  life  of  C  habend.  to  B,  his  heirs 
and  assigns,  to  the  use  of  C,  and  A  covenants  to  pay  it  ad  usum  C ;  if 
the  rent  is  behind,  B  may  have  an  action  of  covenant  against  A ;  for 
though  the  rent-charge  is  executed  by  the  statute,  and  the  power  of  dis- 
training, as  incident  thereto,  transferred  to  C,  yet  the  covenant  being 
collateral  is  not  transferred  nor  discharged,  but  remains  with  B. 

Mod.  223,  Boscawen  and  Herle,  adjudged ;  2  Mod.  138,  S.  C. 

If  a  man  hath  good  title  to  lands  by  virtue  of  a  fine,  and  sells  the  same, 
and  covenants  with  the  vendee,  his  heirs  and  assigns,  that  he  shall  en- 
joy against  him  and  B,  and  all  claiming  under  them;  and  after,  by  an 
act  of  parliament,  reciting  that  B  had  settled  this  estate  upon  C,  and  that 
certain  persons  had  unduly  procured  the  said  fine  from  her,  it  is  enacted, 
That  the  fine  shall  be  void,  and  that  every  person  may  enter  as  if  no 
such  fine  had  been ;  and  after,  one  enters,  claiming  title  under  C,  this  is 
a  breach  of  the  covenant ;  for  the  act  makes  no  new  title,  but  removes 
the  obstruction  of  the  old ;  and  it  was  said,  that  doubtless  B  was  named 
in  the  covenant  for  this  purpose,  in  case  this  fine  unduly  obtained  should 
be  avoided. 

2  Lev.  26,  Lucy  and  Levington;  Vent.  175;  2  Keb.  831,  S.  C. 

As  to  covenants  which  are  repealed  or  extinguished  by  act  of  parlia- 
ment, the  following  diversities  are  laid  down,  viz. :  Where  A  covenants 
not  to  do  any  act  or  thing  which  was  lawful  to  do,  and  an  act  of  parlia- 
ment comes  after,  and  compels  him  to  do  it,  the  statute  repeals  the  cove- 
nant. So,  if  A  covenants  to  do  a  thing  which  is  lawful,  and  an  act  of 
parliament  comes  and  hinders  him  from  doing  it,  (b)  the  covenant  is 
repealed.  But,  if  a  man  covenants  to  do  a  thing  which  then  was  un- 
lawful, and  an  act  comes  and  makes  it  lawful  to  do  it,  such  an  act  of 
parliament  does  not  repeal  the  covenant. 

Salk.  198.  {Brewster  v.  Kitchen,  1  Ld.  Raym.  321,  S..C;  3  Bos.  &  Pull.  300,301. 
(6)  So,  where  the  policy  of  the  state  intervenes  and  prevents  the  performance  of  the  con* 
tract,  the  party  is  excused.  As  where  a  British  merchant  chartered  a  Swedish  ship  on 
a  vovaae  to  St.  Michael's  for  a  cargo  of  fruit,  and  the  charterparty  contained  the  usual 
exception  against,  the  restraint  of  princes,  and  the  ship  was  prevented  from  reaching  St. 
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(G)  Where  the  Principal,  &c,  said  to  be  void,  &c. 

Michael's  within  the  fruit  season  by  an  embargo  laid  on  Swedish  vessels  by  the  British 
government,  in  the  nature  of  an  act  of  reprisal  and  hostility,  it  was  held  that  the 
Swedish  owner  could  not,  by  proceeding  on  the  voyage  after  the  embargo  was  taken  off, 
entitle  himself  to  the  freight.  A  British  merchant  is  not  liable  to  answer  for  any  da- 
mages which  the  owner  of  a  foreign  vessel  may  sustain  from  an  embargo  laid  by  the 
British  government  on  foreign  ships  in  the  nature  of  reprisals  and  partial  hostilitv. 
3  Bos.  &  Pull.  291,  Touteng  v.  Hubbard.}  J 

If  A,  being  a  custom-house  officer  by  patent,  makes  B  his  deputy,  and 
covenants,  inter  alia,  to  surrender  the  old  patent,  and  procure  a  new 
one  to  B  and  himself  before  a  day,  and  that  if  B  dies  before  A,  that  A 
shall  pay  300/.  to  the  executors  of  B,  and  gives  bond  for  the  perform- 
ance thereof;  admitting  these  covenants  void  by  («)  the  5  Ed.  6,  c.  16, 
the  whole  bond  is  void,  though  some  of  the  covenants  are  not  void  or 
illegal. 

Cro.  Eliz.  529,  Lee  and  Colshill ;  2  And.  55,  S.  C,  by  the  report  of  which  it  appears, 
that  by  the  agreement  B  was  to  pay  600/.,  and  to  allow  A  100/.  yearly  for  this  deputa- 
tion, and  adjudged,  because  the  obligation  is  one  entire  act  and  deed  of  the  party ;  and 
vide  2  And.  207;  3  Co.  82,  S.  C,  cited,  (a)  So,  where  a  sheriff  takes  a  bond  in  part 
against  23  H.  6,  c.  9,  and  also  for  a  just  debt,  the  whole  bond  is  void  according  to  the 
letter  of  the  statute;  for  a  statute  is  a  strict  law,  but  the  common  law  divides  according 
to  common  reason;  and  having  made  that  void  which  is  against  law,  lets  the  rest  stand! 
Norton  v.  Simes,  Hob.  14,  per  Cur. ;  Moor,  856,  S.  C. ;  Godb.  213,  S.  C.  ||  The  dis- 
tinction taken  in  the  case  of  Norton  v.  Simes,  between  the  avoidance  of  the  instrument 
by  the  common,  or  by  the  statute  law,  and  alluded  to  by  Twisden,  J.,  in  Maleverer  v. 
Redshaw,  1  Mod.  35,  by  Hale,  J.,  in  Mosdell  v.  Middleton,  1  Ventr.  237,  and  by  Wil- 
mot,  C.  J.,  in  Collins  v.  Blantern,  2  Wils.  351,  holds  in  the  case  in  which  it  was  taken, 
viz.,  of  sheriff's  bonds,  which  are  authorized  by  the  statute  to  be  taken  only  with  a  cer- 
tain condition,  and  therefore  if  they  are  taken  with  any  other  condition,  they  are  void  in 
toil),  and  cannot  stand  good  in  part  only;  but  that  does  not  apply  to  different  and  inde- 
pendent covenants  in  the  same  instruments,  which  may  be  good  in  part  and  bad  in  part. 
As  in  Mouys  v.  Leake,  8  T.  Rep.  Ill,  where  a  rector  having  granted  an  annuity  out  of 
his  benefice,  which  was  void  by  the  st.  13  Eliz.  c.  20,  was  yet  holden  to  be  liable  on 
his  personal  covenant  to  pay  it  contained  in  the  same  deed;  though  the  statute  says, 
that  "all  chargings  of  benefices  with  any  pension  out  of  the  same,°&c,  shall  be  utterly 
void.'"  So  in  Kerrison  v.  Cole,  8  East,  231,  where  a  bill  of  sale  for  transferring  the 
property  in  a  ship  by  way  of  mortgage  did  not  recite  the  certificate  of  registry  as  re- 
quired by  st.  26  Geo.  3.  c.  60,  §  17,  and  was  therefore,  in  the  words  of  the  act,  •'utterly 
null  and  void  to  all  intents  and  purposes,'''1  yet  the  mortgagor  was  liable  to  be  sued  on 
his  personal  covenant,  contained  in  the  same  instrument,  for  the  repayment  of  the  money 
lent.  See  also  Mestaer  v.  Gillespie,  11  Ves.  629.  In  cases  on  the  property-tax  act, 
46  Geo.  3,  c.  65,  §  116,  by  which  "  all  contracts,  covenants,  and  agreements  made  or  to  be 
made  for  payment  of  any  interest,  rent,  or  other  annual  payment  aforesaid,  in  full,  without 
allowing  f,,iy  such  deduction  as  aforesaid  (that  is,  on  account  of  the  property-tax,)  shall 
be  utterly  void;"  the  courts  have  gone  further,  and  have  holden  not  only  that  distinct  and 
independent  covenants  are  not  avoided  by  a  covenant  for  the  payment  of  the  tax,  Gaskell 
v.  King,  11  East,  165;  Wigg  v.  Shuttleworth,  13  East,  87,  but  that  upon  the  fair  con- 
struction of  the  above  clause,  coupled  with  that  of  §  195,  which  provides,  that  all  such 
deductions  and  repayments  shall  be  allowed,  notwithstanding  such  contracts,  covenants, 
or  agreements,  the  covenant  itself  for  any  annual  payment,  without  deduction  of  the  tax, 
is  not  void  in  toto,  but  only  quoad  the  deduction,  and  that,  subject  to  the  deduction,  it  is 
still  binding.  Redshaw  v.  Balders,  4  Taunt.  57;  Fuller  v.  Abbott,  lb.  105;  Howe  v. 
Synge,  15  East,  440.  || 

If  the  principal  thing  to  be  performed,  as  the  conveying  an  estate,  &c, 

be  void,  further  covenants  which  are  relative  and  dependent  thereon  are 

so  likewise. 

Sid.  309;  Yelv.  19;  Style,  357.  {So  if  an  award  is  void,  a  covenant  to  perform  it 
is  void  too.  Willes,  252,  253,  Johnson  v.  Wilson.} 

So,  if  lessee  for  years  grants  so  much  of  the  term  as  shall  be  to  come 
at  the  time  of  his  death,  and  covenants  that  the  lessee  shall  enjoy  it, 
although  he  gives  bond  for  performance  of  covenants,  yet  the  principal 
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thins:,  viz.  the  grant,  being  void  for  uncertainty,  (a)  both  bond  and  cove 

nants  are  void  likewise. 

Lev.  45,  Caponhurst  and  Caponhurst;  Raym.  27,  S.  C.  (a)  For  though  they  are 
several  deeds,  yet  they  make  but  one  assurance,  and  are  but  one  contract.  4  H.  7,  6; 
20  II.  6,  293  ;  Bro.  Obligation,  6;  Dyer,  4,  28;  Hob.  168. 

|!  So,  if  an  indenture  of  apprenticeship  be  void  as  against  the  statute 
of  5  Eliz.,  all  covenants  entered  into  by  a  third  person  for  securing  the 
performance  of  it  are  void  also. 

Guppy  v.  Jennings,  Anstr.  25G.  || 

But,  where  the  dean  and  chapter  of  Norwich,  S  Eliz.  leased  to  B  for 
ninety-nine  years,  and  after  in  42  Eliz.  they  leased  to  C  for  three  lives, 
and  covenanted  to  save  him  harmless  against  B;  if  he  is  disturbed  by 
B  he  may  have  an  action  of  covenant  against  the  dean  and  chapter, 
though  the  lease  is  void;  because  the  covenant  is  for  a  thing  collateral, 
as  that  the  lessor  is  owner,  &c,  and  the  covenant  was  broken  immedi- 
ately upon  sealing  the  lease  to  C. 

Owen,  136;  Waller  and  the  Dean  and  Chapter  of  Norwich,  Brownl.  21 ;  Moor,  875, 
S.  C. ;  2  Brownl.  134,  158,  &c.  S.  C. 

So,  where  in  covenant  the  plaintiff  declared,  that  the  defendant  by  his 
deed  did  grant,  bargain,  and  sell  to  the  plaintiff  and  his  heirs,  &c,  pro- 
vided that  if  the  grantor  paid  so  much  money,  it  should  be  lawful  for 
him  to  re-enter ;  and  that  he  covenanted  to  pay  the  said  money  ;  and  the 
breach  assigned  was  the  nonpayment  of  the  money ;  although  it  was 
admitted  that  nothing  passed  by  the  deed  for  want  of  enrolment,  yet  the 
covenant  in  this  case  being  to  pay  money,  it  is  a  distinct,  separate,  and 
independent  covenant ;  and  therefore  not  material  whether  any  estate 
passed  or  not. 

Salk.  159;  Ld.  Raym.  388;  Northcote  and  Underhill,  adjudged. 

\  A  covenant  that  the  grantor  is  lawfully  seised,  &c,  is  broken  as  soon 
as  the  deed  is  executed,  if  he  is  not  so  seised.  And  a  subsequent  release 
or  reconveyance  by  the  grantee  to  the  grantor  of  all  his  right,  title,  and 
interest  in  the  land  is  no  release  or  extinguishment  of  the  covenant. 

3  Johns.  Rep.  363,  Bennett  v.  Irwin.} 

(H)  What  shall  be  deemed  a  Breach,  or  construed  a  good  Performance. 

If  A  enters  into  a  statute  to  B,  and  afterwards  B  by  his  deed  cove- 
nants, that,  upon  payment  of  such  a  sum  at  a  day  to  come,  the  statute 
shall  be  void,  and  that  he  will  deliver  it  in,  and  cause  it  to  be  vacated ; 
if  before  the  day  B  sues  execution,  A  may  bring  covenant ;  and  it  is  no 
objection,  that  nevertheless  B  at  the  day  may  deliver  it  in,  and  cause  it 
to  be  vacated  ;  for  it  is  an  apparent  present  breach  ;  for  after  the  statute 
was  set  afoot,  and  had  its  course,  transiit  in  rem  judical  am,  and  could 
not  be  vacated. 

Sid.  48,  Robinson  and  Ampton,  adjudged;  Raym.  25;  Keb.  103,  118,  S.  C.  The 
same  law,  in  case  of  a  promise.  Roll.  Abr.  448. 

If  A  lease  to  B  for  twenty-one  years,  and  covenant  at  any  time  during 
the  life  of  B,  (b)  upon  surrender  of  the  old  lease,  to  make  a  new  lease, 
and  after  A  lease  to  a  stranger,  he  hath  disabled  himself,  and  broken  his 

covenant. 

:>  Co.  20,  Sir  Anthony  Scot  and  Main;  2  And.  18;  Moor,  452;  Cro.  Eliz.  450; 
Poph.  109,  S.  C.  adjudged.  -(A  being  possessed  of  a  lease  for  years,  covenanted  that 
if  he  should  die  during  the  continuance  of  the  term  of  the  lease,  his  executors  or  admi- 
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nistrators  should  assign  the  residue  to  B;  and  he  afterwards  purchased  the  fee,  and 
died.  It  was  held  that  his  executors  were  not  liable  on  this  covenant,  because  from  the 
terms  of  it  A  did  not  intend  to  preclude  himself  from  purchasing  the  fee;  thouo-h,  if  the 
construction  of  the  covenant  had  been  otherwise,  he  could  not  "have  defeated  It  by  his 
own  act  2  Bos.  &  Pull.  63,  Williamson  v.  Butterfield.}  (&)  So,  if  the  lessee  assign 
his  old  lease,  he  disables  himself  to  take  benefit  of  the  covenant.     Bulst.  22. 

If  A,  being  a  common  brewer,  covenants  that  B  shall  have  seven 
parts  of  the  grains  made  in  his  brewhouse  for  seven  years ;  and  after  A 
renders  them  unfit  for  the  use  of  B,  this  is  a  breach. 

Griffith  v.  Goodhand,  Sir  T.  Raym.  464;  Sir  T.  Jones,  191.  S.  C;  Skin.  39,  S.  C 
If  one  covenants  to  leave  all  the  timber  upon  the  ground  at  the  expiration  of  a  term,  and 
after  cuts  it  down,  it  is  a  breach  of  covenant,  though  he  carry  it  not  away;  but,  if  a 
stranger  cuts  it  down,  it  is  no  breach  of  covenant.  Skin.  40,  per  Cur.  So,  if  a' man 
covenants  to  deliver  a  horse,  and  he  poisons  him,  and  then  delivers  him,  this  is  a  breach. 
Skin.  40,  per  Cur. 

If  two  men,  upon  sale  of  their  wives'  lands,  covenant  that  they  and 
their  wives  have  good  right  to  convey  lands,  and  to  make  further  assu- 
rance ;  if  one  of  the  women  is  under  age,  this  is  a  breach ;  for  she  hath 
not  power  to  convey  the  estate  according  to  the  covenant. 

Nash  v.  Ashton,  Sir  T.  Jones,  195;  Skin.  42,  S.  C. 

||  If  a  feme  sole  enter  into  a  covenant  to  abide  an  award,  and  before 
the  award  made  marry,  the  marriage  is  a  breach  of  the  covenant ;  for 
she  thereby  disables  the  arbitrator  from  making  any  award. 

Charnley  v.  Winstanley,  5  East,  266. 

Where  a  lessee  of  a  house  and  garden  covenanted  with  the  lessor 
"  not  to  use  or  exercise,  nor  permit  or  suffer  to  be  used  or  exercised 
upon  the  demised  premises,  or  any  part  thereof,  any  trade  or  business 
whatsoever,  &c,  without  the  license  of  the  lessor,"  and  afterwards, 
without  such  license,  assigned  the  lease  to  a  schoolmaster,  who  carried 
on  his  business  therein  ;  this  assignment  was  holden  to  be  a  breach  of 
the  covenant. 

Doe  v.  Keeling,  1  Maule  &  Selw.  95.  || 

If  the  lessor  covenants  with  his  lessee  for  years,  that  he  quietly  and 
peaceably  shall  enjoy  the  land  without  the  impediment  or  disturbance 
of  the  lessor ;  if  the  lessor  exhibits  a  bill  in  Chancery  against  the  lessee, 
to  restrain  his  committing  waste  ;  this  is  no  breach,  though  the  bill  be 
dismissed  with  costs,  because  the  suit  does  not  relate  to  his  title  or  pos- 
session. 

Morgan  v.  Hunt,  2  Ventr.  213. 

If  a  parson  leases  his  rectory  for  years,  and  covenants  that  the  lessee 
shall  have  and  enjoy  it  during  the  term,  without  expulsion  or  any  thing 
to  be  done  by  the  lessor,  and  after,  for  not  reading  the  articles,  he  is  ipso 
facto  deprived  by  the  statute  13  Eliz.  c.  12,  and  the  patron  presents  an- 
other, who  ousts  the  lessee;  this  is  no  breach,  for  he  was  not  ousted  by 
reason  of  any  act  done  by  the  lessor,  but  for  a  (a)  nonfeasance  ;  and  so 
it  is  out  of  the  compass  of  the  covenant. 

Anon.  4  Leon.  38.  (a)  But,  if  lessee  for  years,  rendering  rent,  with  a  condition  ot 
re-entry  for  nonpayment,  leases  part  for  a  less  term,  and  covenants  that  his  lessee  shall 
enjoy,  without  impeachment  of  him,  or  any  other,  occasioned  by  his  impediment,  means, 
procurement,  or  consent,  and  after  he  neglects  to  pay  his  rent,  upon  which  the  first  lessor 
enters,  &c,  this  is  a  breach.  Stevenson  v.  Powell,  1  Bulstr.  182.  {A  covenant  by  a 
seller  to  the  purchaser  of  an  estate  that  he  shall  enjoy,  &c,  without  any  action,  &c,  oi 
interruption  by  the  seller  or  those  claiming  from  him,  or  by,  through,  or  with  his  or  their 
acts,  means,  default,  &c,  is  broken  if  the  purchaser  is  cunpelled  to  pay  quit-rents  in 
Vol.  II.— 75  3  D  2 
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ureal  at  the  time  of  the  conveyance,  though  they  did  not  accrue  while  the  seller  was 
tenant  of  the  premises.  It  is  his  default  if  they  are  left  unpaid,  though  they  were  due 
before.    3  East,  191,  Howes  v.  Brushfield.} 

p  When  there  is  a  covenant  of  seisin  in  a  deed,  and  the  covenantor  is 
disseised  at  the  time  of  making  the  deed,  the  covenant  is  broken  as  soon 
as  made. 

Hamilton  v.  Wilson,  4  Johns.  72;  Mitchell  v.  Hazen,  4  Conn.  497;  Mitchell  v. 
Warner.  5  Conn.  497;  Backus  v.  McCoy,  3  Ham.  218;  Bickford  v.  Page,  2  Mass. 
455;  Marston  v.  Hobbs,  'J  Mass.  439  ;  Wyman  v.  Ballard,  12  Mass.  305;  Stewart  v 
Drake,  4  Halst.  13!);  Chapman  v.  Holmes,  5  Halst.  20;  Williams  v.  Wetherbee, 
1  Aik.  233 ;  Bertholomew  v.  Candee,  14  Pick.  171 ;  Wheelock  v.  Thayer,  16  Pick.  68, 
Hacker  v.  Storer,  8  Greenl.  228  ;  Pierce  v.  Johnson,  4  Verm.  255 ;  Richardson  v.  Dorr, 
5  Verm.  21.  g/ 

||  Where  the  defendant  demises  a  part  of  a  messuage,  with  certain 
easements,  to  the  plaintiff,  and  covenanted  that  he  would  permit  the 
plaintiff  to  have  the  use  of  the  pump  in  the  yard  jointly  with  the  de- 
fendant, whilst  the  primp  should  remain  there,  paying  half  the  expense 
of  repairing  it;  it  was  holden,  that  a  breach  could  not  be  assigned  in 
taking  away  the  pump  during  the  term;  the  lessor  having  reserved  to 
himself  power  to  remove  it  under  the  words,  whilst,  &c. ;  and  the  pump 
not  being  in  truth  a  specific  subject  of  the  demise. 

Rhodes  v.  Bullard,  7  East,  116. 

If  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  be  conveyed 
in  trust  for  A  for  life,  and  A  covenant  to  use  his  utmost  endeavours,  as 
often  as  any  of  the  lives  drop,  to  renew  the  same,  by  purchasing  of  the 
lord  of  the  fee  a  new  life  in  the  room  of  such  as  shall  fail ;  he  may,  with- 
out breach  of  the  covenant,  procure  a  renewal  upon  his  own  life. 

Scudamore  v.  Stratton,  1  Bos.  &  Pull.  455.  || 

Tenant  in  tail  of  a  rent  purchases  the  land  out  of  which  it  issues,  and 
makes  a  feoffment  thereof,  and  covenants  that  it  is  free  from  all  former 
encumbrances ;  this  is  a  charge,  though  not  in  esse,  yet  in  suspense  ;  for 
if  tenant  in  tail  dies,  his  issue  may  distrain,  and  then  the  covenant  is 
broken. 

Owen,  7,  per  cur.  but  vide  Co.  Lit.  389  a. 

If  A  be  tenant  in  tail,  the  reversion  in  the  king,  and  A  lease  for  years, 
and  covenant  that  the  lessee  shall  enjoy  it  against  all  persons,  and  with- 
out the  interruption  of  any,  except  the  king,  his  heirs  and  successors, 
kings  and  queens  of  England,  and  the  king  grant  his  reversion  to  B,  and 
A  die  without  issue,  and  B  enter  ;  the  covenant  is  broken ;  for  that  ex- 
tends only  to  the  king  and  his  successors,  in  which  words  his  patentee  is 
not  included. 

Cro.  Eliz.  517;  Woodruff  v.  Greenwood,  Cro.  Eliz.  517. 

If  A,  by  the  means  and  procurement  of  B,  by  fine  conveys  lands  to  B 
and  his  wife,  and  the  heirs  of  B,  and  after  B  leases  the  same  for  years, 
and  covenants  that  the  lessee  shall  quietly  enjoy  during  the  term,  with- 
out the  disturbance  of  him,  his  heirs  or  assigns,  or  of  any  other  person, 
by  or  through  his  means,  title  or  procurement,  and  B  dies,  and  his  wife 
enters ;  this  is  a  breach,  for  she  claims  by  the  means  of  the  baron ;  and 
therefore  it  is  within  the  covenant. 

Cro.  .Tac.  657,  Butler  v.  Svvinnerton,  adjudged  per  totam  Curiam;  Palm.  339,  S.  C. 
adjudged;  absente  Chamberlain,  though  objected,  by  his  means  and  procurement  must 
refer  to  subsequent  acts.    2  Roll.  Rep.  286,  S.  C.  adjornatur. 
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j8  A  covenant  to  build,  and  leave  the  buildings  in  good  tenantable 
order  and  repairs  at  the  end  of  the  term,  is  broken  if  the  buildings  are 
destroyed  by  fire. 

Pasteur  v.  Jones,  Com.  &  Nor.  194. 

A  covenant  to  do  an  act,  is  broken  by  the  covenantor,  if,  before  the 

time  of  performance,  he  puts  it  out  of  his  power  to  perform  it. 

Hopkins  v.  Young,  11  Mass.  302,  306.  See  also  16  Mass.  161 ;  Cro.  Eliz.  71 ;  T. 
Raym.  464;  T.  Jones,  191 ;  Whiteman  v.  Slack,  1  Harring.  144. 

A  covenant  by  the  holder  of  a  bond  and  mortgage  against  another, 
that,  for  a  limited  time,  he  will  not  seek,  have,  or  receive  any  other  satis- 
faction or  indemnification  than  what  maybe  derived  from  the  mortgaged 
premises,  is  broken  by  the  commencement  of  a  suit  on  the  bond  within 
that  time. 

Hustons  v.  Winan&,  5  Wend.  163. 

On  the  sale  of  a  slave,  the  defendant  covenanted  to  warrant  him 
against  all  claims,  &c,  it  is  a  breach  of  the  covenant  that  the  person 
sold  was  not  a  slave. 

Quackenboss  v.  Lansing,  6  Johns.  49. 

An  unqualified  covenant  against  encumbrances  is  broken  by  the  exist- 
ence of  an  outstanding  encumbrance. 

Prescott  v.  Truman,  4  Mass.  627;  Potter  v.  Taylor,  6  Verm.  676;  Richardson  v. 
Door,  5  Verm.  9;  Garrison  v.  Sandford,  7  Halst.  261;  Funk  v.  Voneida,  11  S.  &  R. 
109;  Wyman  v.  Ballard,  12  Mass.  304;  Stewart  v.  Drake,  4  Halst.  139;  Tuft  v. 
Adams,  8  Pick.  547;  Chapel  v.  Bull,  17  Mass.  220;  Bean  v.  Mayo,  5  Greenl.  94. 

A  covenant  against  encumbrances  is  broken  by  the  existence  of  a  pub- 
lic highway  over  the  land  conveyed. 

Hubbard  v.  Norton,  10  Conn.  431  ;  Kellog  v.  Ingersoll,  2  Mass.  97. 

A  covenant  of  seisin  is  broken  as  soon  as  made,  if  the  covenantor  has 
no  title. 

Tapley  v.  Labeaume,  1  Mis.  552;  Catlin  v.  Hurlburt,  3  Verm.  407;  Griffin  v.  Fair- 
brother,  I  Fairf.  95;  Hacker  v.  Storer,  8  Greenl.  232;  Bickford  v.  Page,  2  Mass.  455; 
Caswell  v.  Wendell,  4  Mass.  108;  Twambly  v.  Henly,  4  Mass.  441 ;  Greenby  v.  Wil- 
cocks,  2  Johns.  1;  Hamilton  v.  Wilson,  4  Johns.  72;  Abbott  v.  Allen,  14  Johns.  248; 
Innes  v.  Agnew,  1  Ham.  386.  In  order  to  constitute  a  breach  of  the  covenant  of  seisin, 
an  eviction  is  not  requisite.  Mitchell  v.  Hazen,  4  Conn.  495;  Pollard  v.  Dwight, 
4  -Cranch,  430 ;  Lot  v.  Thomas,  1  Penning.  407. 

A  covenant  for  quiet  enjoyment  is  broken  only  by  an  entry  or  expul- 
sion from,  or  some  actual  disturbance  in  the  possession. 

Waldron  v.  M'Carty,  3  Johns.  471 ;  Kortz  v.  Carpenter,  5  Johns.  120;  Whitbeck  v. 
Cook,  15  Johns.  483  ;  Webb  v.  Alexander,  7  Wend.  281. 

To  constitute  a  breach  of  a  covenant  of  warranty,  an  eviction  or  ous- 
ter, by  a  title  paramount,  must  take  place. 

Greenby  v.  Wilcocks,  2  Johns.  1  ;  Kent  v.  Welsh,  7  Johns.  258  ;  Sedgwick  v.  Hol- 
lenback,  7  Johns.  376;  Vanderkarr  v.  Vanderkarr,  11  Johns.  122;  Clark  v.  M'Anulty, 

3  S.  &  R".  361;  Lines  v.  Agnew,  1  Ham.  389;   Twambly  v.  Henly,  4  Mass.  441; 
Hamilton  v.  Cutts,  4  Mass.  352;  Rich  v.  Waite,  N.  Chipm.  68;  Giddings  v.  Canfield, 

4  Conn.  482;  Stewart  v.  Drakes,  4  Halst.  139;  Simpson  v.  Hawkins,   1  Dana,  306. 
See  Curtis  v.  Deering,  3  Fairf.  499.  g? 

||  If  a  lessor  reserve  in  his  lease  a  right  to  enter  and  cut  timber,  making 
satisfaction  to  the  lessee  for  any  damage  occasioned,  covenant  does  not 
lie  by  the  lessee  against  the  lessor  for  any  wrongful  act  of  cutting  by  a 
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stranger  without  the  lessor's  consent,  though  the  lessor  countenance  it 
afterwards. 

Griffiths  v.  Broome,  6  Term  R.  66. 

If  A.  in  granting  a  lease  to  13,  covenants  that  if  he  lias  an  offer  during 
the  term,  to  purchase  certain  adjoining  land,  he  will  first  offer  it  to  B  at 
five  per  cent,  less  than  is  bid  for  it,  it  is  no  breach  of  the  covenant  if  A 
disposes  of  the  whole  estate,  including  the  demised  land  and  the  adjoin- 
ing premises,  without  making  any  oiler  to  .13,  the  covenant  only  apply- 
ing to  the  case  of  an  oiler  to  purchase  the  adjoining  land  separately. 

Collison  v.  Lettsom,  6  Taunt.  224;  2  Marsh.  1. 

Selling  of  raw  meat  by  retail  is  a  breach  of  covenant  not  to  exercise 
the  trade  of  a  butcher,  although  no  beasts  are  slaughtered  on  the  pre- 
mises. 

Doe  v.  Spry,  1  Barn.  &  A.  GIT. 

Where  a  lessee  covenanted  not  to  do  any  act  on  the  premises  which 
might  grow  or  be  to  the  damage,  annoyance,  or  disturbance  of  the  lessor 
or  neighbourhood,  and  the  proviso  for  re-entry  was,  that  the  lessee  should 
not  permit  any  person  to  inhabit  the  premises  who  should  carry  on  cer- 
tain specified  trades,  (a  licensed  victualler  not  being  one,)  or  any  other 
business  that  might  grow  or  be  offensive  to  the  lessor's  tenants:  held, 
that  tie'  opening  of  a  public-house  was  not  a  breach. 

Jones  v.  Thome,  1  Barn.  &  C.  715. 

Where  a  lessee  covenanted  not  to  exercise  or  permit  to  be  exercised, 
on  the  premises,  any  business  whatsoever,  without  license  of  the  lessor, 
the  assignment  by  lessee  to  a  schoolmaster  carrying  on  his  business  on 
the  premises,  was  held  a  breach,  entitling  the  lessor  to  enter  under  a 
proviso  for  re-entry. 

Doe  v.  Keeling,  1  Maule  &  S.  95. 

Covenant  that  defendant  had  not  done,  nor  permitted  nor  suffered  to 
be  done,  any  act  whereby  an  estate  was  encumbered;  it  was  held,  that 
assenting  to  an  act  which  the  covenantor  could  not  prevent,  was  no 
breach. 

Hobson  v.  Middleton,  6  Barn.  &  C.  295.  0  An  unqualified  covenant  against  encum- 
brances is  broken,  as  soon  as  made,  by  the  existence  of  an  outstanding  encumbrance. 
Tufts  v.Adams,  8  Pick.  547;  Funk  v.  Voneida,  11  S.  &  R.  109;  Bean  v.  Mayo, 
5  Greenl.  94;  Richardson  v.  Door,  5  Verm.  9;  Potter  v.  Taylor,  6  Verm.  676;  Pres- 
cott  v.  Truman,  4  Mass.  629;  Chapel  v.  Bull,  17  Mass.  220;  Wyman  v.  Ballard, 
12  Mass.  304;  Stewart  v.  Drake,  4  Halst.  139.  But  a  covenant  against  encumbrances 
is  not  broken  by  the  existence  of  a  mortgage  which  the  covenantee  is  bound  to  pay. 
Watts  v.  Welman,  2  N.  H.  Rep.  458. 5/ 

To  covenant  by  the  father  of  an  apprentice  for  not  teaching  him,  it  is 
a  good  plea  that  up  to  a  certain  time  the  defendant  did  teach,  &c,  and 
that  then  the  apprentice,  without  leave,  quitted  the  defendant's  service, 
md  never  returned. 

Hughes  v.  Humphreys,  6  Term  R.  680. [j 

?,  A  covenant  "not  to  let,  set, .assign,  transfer,  set  over,  or  otherwise 

part  with  the  demised  premises  or  the  lease"  of  a  coffee-house,  is  not 

broken  by  the  deposit  of  the  lease  with  the  brewers  of  the  lessee,  as  a 

security  for  beer  supplied  for  the  house. 

Doe  d.  Pett  v.  Hogg,  4  D.  &  R.  226,  S.  C;  nom.  Doe  d.  Pitt  v.  Laming,  1  R.  & 
M.  36. 0 
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Ir  in  an  action  of  covenant  the  plaintiff  declares  upon  a  lease  for 
twenty-one  years  to  the  defendant,  and  that  he  covenanted  to  pay  20/. 
per  annum,  by  equal  portions,  at  Michaelmas  and  Ladyday,  and  as- 
signs for  breach,  that  he  did  not  pay  the  rent  debit,  ad  prxd.  separalia 
festa  durante  termino  ;  this  breach  is  (a)  sufficiently  assigned,  and  it 
shall  be  intended  that  the  rent  was  not  paid  at  either  of  those  days. 

Lev.  78,  Corners  and  Smith,  (a)  In  covenant  for  not  repairing-,  the  breach  was  gene- 
rally alleged,  without  showing  in  what;  1  Brownl.  23  adjudged,  it  was  helped  after 
verdict;  so,  2  Mod.  176  ;  and  see  Sir  T.  Jones,'  125,  where  the  covenant  was  to  repair 
all  the  pales,  except  those  on  the  west  side ;  and  the  breach  assigned  was,  in  not  repair- 
ing the  pales,  contra  formam  convention's,  and  held  good  after  verdict,  though  objected, 
that  the  defect  might  be  in  the  parts  excepted.  The  breach  assigned  by  the  plaintiff 
should  specify  the  particulars,  and  he  may  assign  every  possible  breach,  within  the 
meaning  of  the  covenant;  and  though  he  proves  only  part,  he  will  be  entitled  to  recover. 
As  to  the  defendant,  if  he  means  to  plead  that  he  did  repair,  and  if  the  term  is  ended, 
that  he  yielded  up  the  premises  in  repair,  he  should  pursue  the  words  of  the  covenant, 
fully,  without  regarding  the  particulars  assigned  by  the  plaintiff.  &  A  breach  may  be 
assigned  according  to  the  substance,  though  it  be  not  according  to  the  letter  of  the  cove- 
nant. Potter  v.  Bacon,  2  Wend.  5S3;  and  it  may  be  assigned  in  the  words  of  the  cove- 
nant, when  such  general  assignment  amounts  to  a  breach  ;  but  in  all  cases,  enough  must 
appear  that  the  covenant  has  been  broken.  Randel  v.  Ches.  and  Del.  Can.  Co.  1  Har- 
ringt.  151 ;  Bearce  v.  Jackson,  4  Mass.  408 ;  Twambly  v.  Henly,  4  Mass.  441 ;  Pres- 
eott  v.  Truman,  4  Mass.  G27  ,  M'Geehan  v.  M'Laughlin,  1  Hall,  33 ;  Rickert  v.  Snyder, 
9  Wend.  416;  Pollard  v.  Dwight,  4  Cranch,  421.  # 

If  in  debt  upon  an  obligation,  the  condition  whereof  is  of  three  parts? 
1.  That  he  shall  serve  the  plaintiff  well ;  2.  That  he  shall  duly  account; 
3.  That  within  three  months  after  notice  he  shall  make  satisfaction  for  all 
'osses  sustained  by  his  apprenticeship  ;  the  defendant  pleads  performance 
specially,  and  the  plaintiff  assigns  for  breach,  that  upon  account  he  was 
found  in  arrear  60/.  which  he  received  and  converted  to  his  own  use, 
and  so  had  not  served  the  plaintiff  well ;  this  is  a  good  replication,  with- 
out alleging  notice ;  for  though  it  might  be  alleged  as  a  breach  of  the 
third  part  of  the  condition,  yet  the  conversion  of  the  money  to  his  own 
use  may  be  alleged  as  an  ill  service. 

Cro.  Eliz.  830,  Cutler  and  Brewster  adjudged. 

In  an  action  of  covenant  several  breaches  may  be  assigned ;  other- 
wise, in  debt  upon  an  obligation,  conditioned  to  perform  covenants. 
Cro.  Car.  176;  Ld.  Raym.  106.     £See  Sevey  v.  Blacklin,  2  Mass.  541. g/ 

But  now  by  the  S  &  9  W.  3,  c.  11,  it  is  enacted,  "  That  in  all  actions 
upon  any  bond,  or  on  any  penal  sum,  for  nonperformance  of  any  cove- 
nants or  agreements  in  any  indenture,  deed,  or  writing,  contained,  the 
plaintiff  may  assign  as  many  breaches  as  he  shall  think  fit ;  and  the  jury, 
upon  trial  of  such  action,  may  assess  not  only  such  damages  and  costs 
of  suit  as  have  heretofore  been  usually  done  in  such  cases,  but  also 
damages  for  such  of  the  said  breaches  so  to  be  assigned,  as  the  plaintiff, 
upon  the  trial  of  the  issues,  shall  prove  to  have  been  broken,  and  that 
the  like  judgment  shall  be  entered  on  such  verdict  as  heretofore  hath 
been  usually  done  in  such  like  actions;  and  if  judgment  shall  be  given 
for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nihil  dicit,  the 
plaintiff  upon  the  roll  may  suggest  (b)  as  many  breaches  of  the  cove- 
nants and  agreements  as  he  shall  think  fit;  upon  which  shall  issue  a 
writ  to  the  sheriff  of  that  county  where  the  action  shall  be  brought,  to 
summon  a  jury  to  appear  before  the  justices  or  justice  of  assize,  or  nisi 


598  COVENANT. 

(I)  Where  the  Breach  said  to  be  well  assigned. 

prius  o(  that  county,  to  inquire  ol*  the  truth  of  every  one  of  those 
breaches,  and  to  assess  the  damages  which  the  plaintiff'  shall  have  sus- 
tained thereby;  in  which  writ  it  shall  be  commanded  to  the  said  justices, 
&c.,that  he  or  they  shall  make  a  return  thereof  to  the  court  from  whence 
the  same  shall  issue,  at  the  time  in  such  writ  mentioned  ;  and  in  case  the 
defendant,  after  such  judgment  entered,  and  before  any  execution 
executed,  shall  pay  into  the  court  where  the  action  shall  be  brought,  to 
the  use  of  the  plaintiff,  or  his  executors  or  administrators,  such  damages 
so  to  be  assessed,  by  reason  of  all  or  any  of  the  breaches  of  such  cove- 
nants, together  with  the  costs  of  suit,  a  stay  of  execution  on  the  said 
judgment  shall  be  entered  upon  record;  or  if,  by  reason  of  any  execu- 
tion executed,  the  plaintiff",  or  his  executors  or  administrators,  shall  be 
fully  paid  or  satisfied  all  such  damages  so  to  be  assessed,  together  with 
his  eo^ts  of  suit,  and  all  reasonable  charges  and  expenses  for  executing 
the  said  execution,  the  body,  lands  or  goods  of  the  defendant  shall  be 
thereupon  forthwith  discharged  from  the  said  execution,  which  shall 
likewise  be  entered  upon  record  ;  but  notwithstanding  in  each  case  such 
judgment  shall  remain  as  a  further  security  to  answer  to  the  plaintiff, 
and  his  executors  or  administrators,  such  damages  as  shall  or  may  be 
sustained  for  further  breach  of  any  covenant  in  the  same  indenture, 
deed,  or  writing  contained,  upon  which  the  plaintiff  may  have  a  scire 
facias  upon  the  said  judgment  against  the  defendant,  or  against  his  heir, 
terretenants,  or  his  executors  or  administrators,  suggesting  other  breaches 
of  the  said  covenants  or  agreements,  and  to  summon  him  or  them 
respectfully  to  show  cause  why  execution  shall  not  be  had  or  awarded 
upon  the  said  judgment,  upon  which  there  shall  be  the  like  proceeding, 
as  was  in  the  action  of  debt  upon  the  said  bond  or  obligation,  for  assess- 
ing of  damages  upon  trial  of  issues  joined  upon  such  breaches,  or 
inquiry  thereof,  upon  a  writ  to  be  awarded  in  manner  as  aforesaid ;  and 
that  upon  payment  or  satisfaction  in  manner  as  aforesaid  of  such  future 
damages,  costs,  and  charges  as  aforesaid,  all  further  proceedings  on  the 
said  judgment  are  again  to  be  stayed,  and  so  toties  quoiies ;  and  the 
defendant,  his  body,  lands,  or  goods,  shall  be  discharged  out  of  execution, 
as  aforesaid." 

||  The  object  of  this  statute  was  to  meet  the  case  of  nonperformance  of  covenants  and 
agreements  secured  by  bonds  or  indentures,  which  covenants  are  to  be  performed  at 
different  times,  or  the  moneys  paid  by  instalments;  and  extends  as  well  to  bonds  with 
conditions  thereunder  written  for  the  performance  of  any  thing  contained  therein,  and  to 
penalties  on  articles  of  agreement  or  the  like,  for  the  nonperformance  of  covenants  or 
i-ments  contained  in  the  same  articles,  &c,  as  to  covenants  and  agreements  contained 
in  another  indenture,  deed,  or  writing.  Collins  v.  Collins,  2  Burr.  824.  It  is  now 
settled,  that  it  is  compulsory  on  the  plaintiff  to  proceed  according  to  this  statute;  and 
that  he  must  assign  the  breach  of  such  covenants  as  he  would  recover  satisfaction  for; 
and  if  the  defendant  plead  to  issue,  the  jury  upon  the  trial  must  assess  damages  for  such 
of  the  breaches  assigned  as  the  plaintiff  shall  prove,  otherwise  the  verdict  is  erroneous, 
and  a  venire  de  novo  will  be  awarded.  So  it  is,  where  there  is  a  judgment  on  demurrer, 
or  by  default.  Drage  v.  Brand,  2  VVils.  .377;  Goodwin  v.  Crowle,  Cowp.  357;  Hardy 
v.  Bern,  5  T.  Rep.  036 ;  Roles  v.  Rosewell,  lb.  538  ;  Walcot  v.  Goulding,  8  T.  Rep.  126. 
9  Welsh  v.  Ireland,  6  East,  113  ;  Munro  v.  Alaire,  2  Caines,  320.  g/  In  one  case  the 
plaintiff  was  permitted,  after  issue  joined  on  mm  est  factum,  to  enter  on  the  record  an 
issignment  of  breaches;  Ethersey  v.  Jackson,  8T.  Rep.  255,  but  where  in  debt  on  bond 
Sr  performance  of  covenants  the  defendant  prayed  oyer,  and  pleaded  performance  of  each 
covenant  specially,  and  also  general  performance,  and  the  plaintiff  took  issue  on  the 
general  performance,  and  entered  a  separate  assignment  of  breaches  on  the  record,  a 
repleader  was  awarded,  the  issue  being  immaterial ;  for  instead  of  so  general  a  traverse, 
the  plaintiff  ought  to  have  assigned  in  his  replication  the  particular  breaches  on  which 
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he  meant  to  rely.  Plomer  v.  Ross,  5  Taunt.  386.  The  statute  does  not  enable  the 
plaintiff,  after  having  obtained  judgment,  (which  is  the  common-law  judgment  for  the 
debt,  damages,  and  costs,)  to  enter  up  another  equitable  judgment  foAhe  damages 
assessed  upon  the  writ  of  inquiry,  but  only  to  obtain  an  equitable  execution  upon  the 
first  judgment.  If  he  enters  up  a  second  judgment,  it  will  be  error.  Hankin  v.  Broom- 
head,  3  Bos.  &  Pull.  007.  !|  [Whether  an  obligee  in  a  bond  of  this  kind  may  recover 
damages  beyond  the  amount  of  the  penalty,  is  a  point  which  hath  not  yet  received  a  final 
adjudication.  See  White  v.  Sealy,  Dougl.  49  ;  Brangwin  v.  Perrot,  2B1.  Rep.  1190; 
Wilde  v.  Clarkson,  6  T.  Rep.  303,  that  he  cannot.  But  Lord  Lonsdale  v.  Church, 
2  T.  Rep.  388,  contr.  See  Mr.  Serjeant  Williams's  note,  (1)  1  Saund.  58.]  {In  Perrit 
v.  W'allis,  2  Dall.  252,  which  was  an  action  on  a  bond  in  the  penal  sum  of  5000/., 
conditioned  (after  reciting  that  a  sale  was  made  by  the  defendant  of  certain  land  for 
which  patents  had  not  been  obtained)  for  the  obtaining  of  patents  within  six  months,  the 
Supreme  Court  of  Pennsylvania  decided  that  a  jury  might  give  by  way  of  damages 
interest  from  the  expiration  of  the  six  months,  beyond  the  penalty.  See  3  Cain.  48; 
2  Mass.  T.  Rep.  118;  4  Cran.  417  ;  1  East,  436;  3  Ves.  J.  557;  6  Ves.  J.  79,  92,  411, 
415.  A  bond  conditioned  to  perform  an  award  is  within  this  statute,  though  there  is  only 
a  single  sum  awarded  to  be  paid.  6  East,  613,  Welsh  v.  Ireland.  So  is  a  bond  condi- 
tioned for  the  payment  of  a  certain  annuity.  2  Burr.  820,  Collins  v.  Collins  ;  8  Term,  126, 
Walcot  v.  Goulding.  (6)  A  second  judgment  cannot  be  entered  for  the  damages  found. 
If  entered,  it  is  erroneous.  3  Bos.  &  Pull.  607,  Hankin  v.  Broomhead.  For  the  mode 
of  proceeding,  see  that  case,  and  Willes,  252.} 

If  A  leases  to  B  for  years,  and  covenants  that  he  hath  full  power  and 
lawful  authority  to  lease,  &c,  and  in  an  action  upon  this  covenant  B  says 
he  had  (a)  not  full  power  and  lawful  authority  to  lease,  &c,  the  breach  is 
well  assigned,  for  he  hath  well  pursued  the  words  of  the  covenant 
negative;  and  what  estate  he  had  lies  more  in  the  knowledge  of  the 
lessor  than  of  the  lessee  ;  and  therefore  he  ought  to  show  what  estate  he 
had  at  the  time  of  making  the  lease,  that  it  may  appear  that  he  had  full 
power,  &c. 

9  Co.  60,  61  ;  Bradshaw  and  Salmon,  Cro.  .Tac.  304,  S.  C.  adjudged,  and  that  the 
defendant  must  show  he  was  seised  in  fee,  and  then  the  plaintiff  must  show  a  special 
title  in  somebody  else ;  but  the  covenant  being  general,  the  general  assignment  of  a 
breach  prima  facie  is  good,  fi  1  Harringt.  151 ;  and  see  Hord  v.  Trimble,  3  Marsh.  533 ; 
Breckenridge  v.  Lee,  3  Bibb,  330  ;  Deforest  v.  Leete,  16  Johns.  122  ;  Dale  v.  Roosevelt, 
9  Cowen,  308.  g'  (a)  So,  that  he  was  not  lawfully  seised  in  fee  of  an  indefeasible 
estate.  Muscot  v.  Ballet,  Cro.  .Tac.  369.  ||  And  this,  though  the  covenantee  be  not  with 
lessee  for  years,  who  has  not  the  title-deeds.  Glinister  v.  Audley,  Sir  T.  Raym.  14.  | 
{In  actions  of  covenant,  the  general  rule  is,  that  the  plaintiff  may  assign  the  breaches 
generally  by  negativing  the  words  of  the  covenant.  The  exception  to  this  rule  is,  that 
when  such  general  assignment  does  not  necessarily  amount  to  a  breach,  the  breach  must 
be  specially  assigned.  Covenants  that  the  grantor  is  seised,  and  that  he  has  a  right  to 
convey,  come  within  the  rule;  for  if  he  was  not  seised  or  had  no  right  to  convey,  these 
covenants  must  necessarily  be  broken.  Covenants  against  encumbrances  and  for  quiet 
enjoyment  come  within  the  exception.  They  do  not  extend  to  all  interruptions  or 
encumbrances  without,  exception;  and  the  breaches  should  therefore  be  specially  assigned, 
showing  the  nature  of  the  interruption  or  encumbrance  complained  of.  So  a  covenant 
of  warranty  comes  within  the  exception,  and  the  plaintiff  must  assign  a  breach  showing 
an  ouster  by  an  elder  title.  2  Mass.  T.  Rep.  433,  Marston  v.  Hobbs.  See  2  Bos.  & 
Pull.  14,  n. 

Such  a  covenant  being  broken  as  soon  as  the  deed  is  executed,  if  the 
covenantor  has  not  such  power,  an  action  may  be  supported  on  it. 
though  the  plaintiff  has  never  been  evicted ;  and  the  declaration  need 
not  aver  an  eviction.     Jiliter  in  an  action  on  a  covenant  of  warranty. 

4  Cran.  421,  Pollard  v.  Dwight ;  1  Penn.  410,  Lot  v.  Thomas  ;  1  Bay.  256,  Pringle  v. 
Exrs.  of  Witten;  1  Mass.  T.  Rep.  464,  Emerson  v.  Proprietors  of  land  in  Minot.} 

||  Where  A  covenanted  with  B  and  C  not  to  carry  on  the  business  of  a 
rope-maker  during  his  life,  (except  on  government  contracts,)  and  that 
he  would,  during  his  life,  exclusively  employ  B  and  C  and  no  other 
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son,  to  make  all  the  cordage  ordered  of  him  by  or  for  his  friends  ind 
connexions,  on  the  terms  before  mentioned  in  the  deed,  and  should  not 
(  mploy  any  other  person  to  make  any  cordage  on  any  pretence  whatso- 
ever; it  was  holden,  that  breaches  assigned  generally  against  A  foi 
having  made  cordage  lor  divers  persons,  other  than  for  government,  and 
for  employing  other  persons  than  15  and  C  to  make  cordage  for  his 
friends,  &c.j  were  well  assigned;  though  no  particular  persons  were 
named,  nor  the  quantities  nor  kinds  of  cordage  mentioned,  &c.,  such  facts 
lying  more  particularly  within  A's  knowledge. 

(.  ile  v.  Read,  8  East,  7!>.  || 

If  A  leases  to  B  for  years,  and  B  covenants  to  repair  during  the  term, 
and  at  the  end  of  the  term  to  leave  the  premises  well  repaired;  in  an 
action  upon  this  covenant,  it  may  be  assigned  for  a  breach,  that  he  did 
not  leave  them  well  repaired  at  the  end  of  the  term;  and  if  the 
defendant  pleads,  that  at  the  end  of  the  term  he  delivered  them  up  well 
repaired,  then  if  the  plaintiff  will  assign  a  breach,  he  ought  to  show 
particularly  in  what  part  they  were  not  repaired,  so  that  the  defendant 
may  give  a  particular  answer  thereto ;  but  it  was  said  that  in  a  declara- 
tion in  covenant,  it  sufhceth  to  assign  the  breach  as  (a)  general  as  the 
covenant  is. 

Cro.  Jac.  171,  Hancock  v.  Field,     (a)  Cro.  Jac.  661,  S.  P. 

In  an  action  of  covenant  the  plaintiff  declared  that  Queen  Elizabeth 
leased  a  messuage,  &c.  to  the  defendant  for  twenty-one  years,  and  that 
the  defendant,  his  executors  and  assigns,  were  thereby  bound  to  repair 
and  leave  the  premises  at  the  end  of  the  term  in  good  repair,  and  that 
the  queen  granted  the  reversion  to  B,  and  that  B  granted  the  same  to 
the  plaintiff;  and  for  not  repairing,  &c. ;  this  is  a  good  declaration, 
though  the  plaintiff  is  not  named  assignee. 

Cro.  Jac.  240,  Lord  Ewre  v.  Strickland,  adjudged. 

If  in  an  action  of  covenant  the  plaintiff  declares,  whereas  by  inden- 
ture, bearing  date,  &c,  testatum  existit,  that  the  plaintiff  had  demised 
to  the  defendant  a  messuage  and  garden  for  two  years,  and  the  defend- 
ant, by  the  said  indenture,  covenanted  not  to  erect  any  building  in  the 
garden,  &c,  and  avers  in  facto,  that  he  did  erect,  &c,  this  is  a  good  de- 
claration, though  he  does  not  expressly  say  quod  demisit  et  convenit ; 
and  it  is  the  (b)  usual  course  in  B.  R.  to  declare  in  this  manner. 

Cro.  Car.  188,  Bachelor  and  Gaye,  adjudged;  Cro.  Eliz.  185;  Cro.  Jac.  383,  S.  P. 
adjudged,  and  vide  Sid.  375,  where  the  plaintiff  declares  per  quoddam  scriptum  per  quod 
testatum  existit,  <fcc.  (b)  And  so  are  the  precedents  in  B.  R.  &  C.  B.  Cro.  Eliz.  195; 
Cro.  Jac.  537  ;  2  Roll.  Rep.  210.  But  the  usual  method  now  is  to  declare,  that  where- 
as by  such  an  indenture  made  between,  &c.  at,  &c.  (with  a  profert)  such  a  one  de- 
mised, &c. 

If  baron  and  feme,  being  seised  of  a  house  to  them  and  the  heirs  of 
the  baron,  lease  to  A,  and  he  covenant  with  them  and  the  heirs  and 
assigns  of  the  baron,  to  repair,  &c,  and  the  baron  and  feme  convey  the 
inheritance  to  B ;  in  an  action  upon  this  covenant,  B  may  show  the 
whole  matter;  and  conclude  quod  actio  ei  accrevit,*  as  assignee  of  the 

*  This  conclusion  is  not  now  used",  unless  in  cases  of  debt  on  penal  statutes,  &c. 
But  in  such  actions  of  covenant,  the  usual  conclusion,  after  assigning  the  breach,  is, 
And  so  the  plaintiff  says  that  the  defendant  (although  rcij nested,  &c.)  hath  not  kept 
with  the  plaintiff  the  covenant  made  between  such  a  one  and  such  a  one,  but  hath  there- 
in failed  and  made  default  to  the  plaintiff's  damage  of  so  much;  wherefore  the  plaintiff 
*aith  he  is  injured,  and  hath  sustained  damage,  &c. 
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(I)  Where  the  Breach  said  to  be  well  assigned. 

Daron,  without  showing  the  death  of  the  feme  ;  for  the  estate  for  life 
being  transferred  with  the  fee,  it  is  drowned  therein. 

Cro.  Car.  285,  Major  and  Talbot,  adjudged  ;  Jones,  305,  S.  C, adjudged;  but  by  the 
report  thereof,  the  baron  was  dead,  and  the  feme  and  the  heir  of  the  baron  conveyed,  and 
the  action  was  brought  as  assignee  of  the  heir,  and  said  that  it  was  no  benefit  to  the 
lessee  to  have  the  estate  for  life  continue,  and  therefore,  &c. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  an  indenture, 
in  which  the  defendant  had  covenanted  that  he  was  seised  in  fee,  &c, 
and  would  free  the  premises  from  all  encumbrances,  and  that  the  plain- 
tiff should  quietly  enjoy,  and  for  breach  assigns  an  entry  and  eviction 
by  a  stranger,  et  sic  convent ionem  suam  (in  the  singular  number)  fregit, 
this  is  well  enough;  (a)  for  conventio  est  nomen  collect ivum,  and  if 
twenty  breaches  are  assigned,  the  count  is  de  placito  quod  leneat  ei 
convent  ionem. 

2  Mod.  311,  Aster  and  Mazeen,  adjudged,  (a)  Quod  teneat,  &c.  et  de  conveniione 
fraeta,  all  one.  Hard.  178.  If  a  breach  of  covenant  is  sufficiently  alleged,  the  plain- 
tiff need  not  conclude  et  sic  non  tenuit  conventionem  in  hoc,  &c,  for  that  is  but  repetition. 

"Cro.  Jac.  298,  adjudged  ;  2  Mod.  229,  S.  P.,  adjudged,  though  it  is  the  usual  way. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  a  lease  in 
London,  of  a  messuage  in  D,  in  com.  S,  and  that  the  lessee  covenanted 
to  repair,  &c,  and  assigns  for  a  breach,  that  apud  London  he  permitted 
the  houses  to  decay,  &c,  this  is  naught,  because  the  breach  is  in  a  matter 
local,  and  not  transitory. 

Sheirs  v.  Bretton,  Cro.  Jac.  446,  adjudged. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  a  covenant,  to 
find  the  plaintiff  with  meat,  drink,  apparel,  and  other  necessaries,  and 
assigns  the  breach  as  general  as  the  covenant,  viz.,  that  he  did  not  find 
him  with  meat,  drink,  apparel,  and  other  necessaries;  this  is  good, 
without  showing  in  particular  what  other  things  are  necessary,  and  the 
alia  necessaria  shall  be  intended  small  things,  as  trimming,  washing, 
&c.,  which  would  be  too  long  to  insert,  and  the  breach  being  assigned 
in  the  words  of  the  covenant,  it  is  sufficient. 

3  Lev.  170,  Procter  and  Burdet,  adjudged;  3  Mod.  69,  S.  C;  Mills  v.  Astell,  Cro. 
Jac.  486,  contr. 

So,  in  debt,  upon  an  obligation  conditioned  to  satisfy  for  all  goods 
that  an  apprentice  shall  waste,  in  his  replication  the  plaintiff  assigned 
for  breach,  that  he  had  wasted  diversa  bona  ad  valentiam  100/.,  and 
adjudged  that  it  was  good,  without  showing  in  particular  what  the 
goods  were  ;  for  (b)  the  penalty  of  the  obligation  is  to  be  recovered 
upon  any  breach;  but  said  that  it  would  be  otherwise  in  covenant,  where 
there  is  to  be  a  recompense  for  the  damages.* 

Lev.  94,  French  and  Pierce,  adjudged.     (Jb)  Vide  supra,  8  &  9  W.  3,  and  Salk.  137. 

*  So,  assigning  that  he  had  received  of  divers  persons  divers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum,  to  wit,  the  sum  of  100/.,  and  converted  the  same  to  his 
own  use,  contrary  to  the  condition,  would  be  good, 

If  in  debt  upon  an  obligation  conditioned  to  save  the  plaintiff  harm- 
less from  all  charges  and  troubles,  by  reason  of  the  last  will  of  A,  or 
any  thing  therein  mentioned,  touching  one  B,  or  any  legacy  to  her  given, 
&c,  the  defendant  pleads  non  damnificatus,  and  the  plaintiff  replies 
that  he  paid  60/.  to  B  for  a  legacy,  &c,  this  is  no  good  replication ,  for 
he  ought  to  show  that  a  legacy  of  60/.  was  given  her  by  the  will ;  for 
though  the  will  is  recited  in  the  date,  against  which  recital  the  defend- 

Vol.  II.— 76  3  E 


602  COVENANT. 

(1)  Where  the  Breach  said  to  be  well  assigned. 

ant  cannot  say  A  made  no  such  will,  yet  the  legacy  given  to  B  is  not 
recited,  but  in  general;  against  which  the  defendant  may  take  a  tra- 
verse. 

Doughty  v.  Fawn,  Yelv.  126 ;  Brownl.  117;  2  Bulst.  19,  S.  C. 

1''  A  covenants  to  permit  B,  his  heirs  and  assigns,  to  take  and  enjoy 
the  rents,  issues,  and  profits  of  certain  lands,  and  in  an  action  of  cove- 
nant the  plaintiff  assigns  for  breach,  that  A  took  the  profits,  et  (a)  non 
permisit  H  to  enjoy,  &c,  this  breach  is  well  assigned,  for  the  taking  of 
the  profits  by  A  is  a  special  disturbance. 

Jones.  218,  Symons  and  Smith;  Cro.  Car.  176,  S.  C.  and  vide  Hard.  132.  (a)  But 
non  permisil  alone  is  too  (general.  8  Co.  89  b,  91  b.  |j  Where  in  debt  upon  bond,  con- 
ditioned to  permit  the  plaintiff  to  take,  reap,  and  carry  away  corn,  the  defendant  pleaded 
quod  permisit,  and  the  plaintiff  replied,  that  when  he  went  to  reap  the  corn,  the  defend- 
ant and  three  others  rami"  on  the  land  with  staves,  and  the  defendant  forbade  him  to 
reap,  (setting  fortli  the  very  words  he  used ;)  on  demurrer  there  was  judgment  for  the 
plaintiff.     Burr  v.  Higgs,||  And.  137. 

If  A  grants  a  rent  to  B  and  his  heirs,  for  the  life  of  C,  to  the  use  of  C, 

and  covenants  with  B  to  pay  the  rent  ad  opus  et  usum  of  C,  and  in  an 

action  upon  this  covenant,  B  assigns  the  breach,  in  not  paying  the  rent 

to  him  ad  opus  et  usum  of  C,  this  breach  is  well  assigned  in  the  words 

of  the  covenant,  though  a  (b)  negative  pregnant. 

Mod.  223,  Boscawin  et  al.  and  Cook;  2  Mod.  138,  S.  C,  adjudged  ;  and  said,  that 
if  it  was  paid  to  C,  which  is  a  performance  in  substance,  the  defendant  ought  to  have 
pleaded  it.     (b)  For  this  vide  2  Leon.  197. 

If  in  an  action  of  covenant  the  plaintiff  declares  upon  a  charterparty, 
by  which  the  plaintiff,  being  master  of  a  ship,  was  to  pay  two  parts  of 
the  port-charges,  and  the  factor  of  the  defendant  the  other  part,  and  the 
plaintiff  shows  that  he  sailed  from  L  to  C,  and  there  paid  all  the  port- 
charges,  viz;,  two  parts  for  himself,  and  the  other  part  for  the  defendant, 
and  that  the  defendant  had  not  repaid  him,  this  breach  is  well  assigned; 
for  when  the  plaintiff  says  he  paid  the  third  part,  it  shall  not  be  intended 
the  defendant  did,  but  that  the  plaintiff  was  necessitated  to  pay  it,  other- 
wise his  ship  would  have  been  stayed  in  the  port. 

2  Jones,  186,  Bellamy  and  Russel,  adjudged. 

In  covenant,  which  was  that  the  defendant  should  make  out  a  good 
title  in  law  and  equity,  before  such  a  time,  to  the  satisfaction  of  the 
plaintiff,  his  heirs,  or  assigns,  or  of  his  or  their  counsel  learned  in  the 
law,  the  breach  was  assigned  in  the  very  words  of  the  covenant ;  and  it 
was  objected,  that  the  covenant,  being  in  the  disjunctive,  viz.,  to  satisfy 
the  plaintiff  or  his  counsel,  he  had  his  election,  and  therefore  the  plain- 
tiff ought  to  have  given  notice  who  his  counsel  was,  before  which  time 
the  defendant  could  not  satisfy  him;  but  it  was  resolved  that  the  breach 
being  in  the  very  words  of  the  covenant,  was  sufficient;  and  if  the  truth 
was,  that  the  defendant  did  not  know  who  the  plaintiff's  counsel  was, 
he  should  have  set  it  forth  in  pleading. 

Carth.  121,  Rawline  and  Vincent,  adjudged. 

||  If  A  covenant  that  he,  his  executors,  and  assigns,  will  repair,  and  it 
be  assigned  for  breach  that  A;,  his  executors,  and  assigns,  have  not  re- 
paired ;  this  assignment  is  ill,  for  it  ought  to  be  alleged  in  the  disjunctive, 
not  in  the  conjunctive,  as,  if  any  of  them  have  repaired,  the  action  will 
not  lie. 

Colt  v.  Howe,  Cro.  Eliz.  348. 
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(I)  Where  the  Breach  said  to  be  well  assigned. 

But,  if  A  covenant  that  he  or  his  heirs  will  convey  to  B  or  his  assigns, 
the  breach  may  be  assigned  that  he  did  not  convey  to  B  himself,  omit- 
ting his  assigns ;  for  there  is  a  difference  where  a  thing  is  to  be  done  by 
a  person  or  his  assigns,  and  to  a  person  or  his  assigns ;  in  the  first  case, 
the  breach  must  be  assigned  that  it  was  not  done  by  the  one  or  the 
other;  but,  in  the  last  case,  it  will  be  intended  to  be  done  to  the  person 
himself;  and  if  he  assign  his  interest,  then  to  the  assignee,  and  if  he  did 
assign,  that  ought  to  be  showed  on  the  other  side. 

Smith  v.  Sharp,  5  Mod.  133;  1  Salk.  139. 

But,  where  in  an  action  against  the  lessee  himself,  who  had  cove- 
nanted for  himself  and  his  assigns  to  plant  every  year  during  the  term  a 
certain  number  of  trees,  the  breach  assigned  was,  that  he  had  neglected 
to  do  it ;  it  was  holden  sufficient,  without  negativing  that  his  assigns  had 
done  it,  for  the  court  will  not  intend  an  assignment. 

Gyse  v.  Ellis,  1  Str.  228. 

Where  the  plaintiff  declared  on  an  indenture  of  demise  for  years  of 
certain  coal  mines,  reserving  a  fourth  part  of  the  coals  raised,  or  its  value 
in  money,  at  the  election  of  the  lessor ;  but,  if  the  fourth  part  fell  short  of 
the  annual  value  of  400/.,  then  reserving  such  additional  rent  as  would 
make  up  that  annual  sum,  to  be  rendered  on  the  first  day  of  every  month 
in  each  year  of  the  term,  by  equal  portions,  and  that  the  plaintiff  elected 
to  be  paid  in  money ;  and  assigned  for  breach,  that  900/.  of  the  rent  re- 
served for  two  years  and  three  months  was  in  arrear;  it  was  objected 
on  demurrer,  that  the  rent  being  reserved  yearly,  the  breach  was  not 
well  assigned,  as  it  included  a  fraction  of  a  year.  But  the  objection  was 
overruled  as  not  sustainable  on  the  construction  of  the  covenant ;  for 
though  it  spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
proportion  of  coals  reserved  should  fall  short  of  that  sum ;  yet  the  rent 
was  to  be  rendered  monthly.  But,  even  admitting  it  to  be  a  yearly  rent, 
the  excess  for  the  three  months  might  be  remitted,  and  judgment  given 
for  the  residue,  as  was  done  in  Incledon  v.  Cripps,  2  Salk.  65S,  and  2  Ld. 
Raym.  814;  upon  this  principle,  that  the  more  or  less  depends  upon 
matter  extrinsic,  and  so  the  variance  is  not  inconsistent  with  the  deed  ; 
and  as  the  plaintiff  is  to  recover  on  the  trial  what  appears  to  be  due,  so, 
on  demurrer,  he  is  to  have  judgment  for  no  more  than  he  ought  to  re- 
cover, and  may  remit  the  less. 

Buckley  v.  Kenyon,  10  East,  139.  || 

If  an  assignee  of  a  term  has  a  covenant  from  the  assignor,  that  he 
shall  quietly  enjoy,  free  and  clear  from  all  taxes,  and  all  arrears  of  rent, 
&c.,  though  there  be  rent  arrear,  yet  he  cannot  assign  this  as  a  breach  of 
the  covenant;  for  the  rent  being  arrear,  is  no  damage  to  him,  unless  he 
be  sued  or  charged  therewith,  and  if  paid  at  any  time  before  he  is 
damnified,  it  is  sufficient  for  him. 

Salk.  196,  Griffith  and  Harrison,  adjudged. 

So,  if  a  counter-bond  or  covenant  be  given  to  save  harmless  from  a 
penal  bond,  after  the  condition  of  the  obligation  be  broken,  or  to  save 
harmless  from  a  single  bill,  without  a  penalty,  the  counter-bond  cannot 
be  sued  without  a  special  damnification. 

Salk.  196,  per  Cur. 

But,  where  the  counter-bond  or  covenant  is  given  to  save  harmless 
from  a  penal  bond,  before  the  condition  broken,  there,  if  the  penal  sum 
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(I)  Where  the  Breach  said  to  be  well  assigned. 

be  not  paid  at  the  day,  and  so  the  condition  not  preserved,  the  party  to 

saved  harmless  does  by  this  become  liable  to  the  penalty,  and  so  is  . 
damnified,  and  the  counter-bond  forfeited. 

Salk.  1!»?,  per  Cur. 

|i  If  the  vendor  covenant  with  the  vendee  of  an  estate  that  he  shall 
enjo\  and  receive  the  rents,  &c,  without  any  action,  &c,  or  interruption 
by  the  vendor  or  those  claiming  from  him,  or  by,  through,  or  with  his  or 
their  acts,  means,  default,  &c;  a  breach  is  well  assigned  in  respect  of 
certain  quit-rents  in  arrear  before  and  at  the  time,  though  not  stated  to 
have  accrued  while  the  vendor  was  tenant  of  the  estate. 

Howes  v.  Brushfield,  3  East,  491.  || 

The  defendant  covenanted  to  pay  so  much  per  chaldron  for  all  coals 
laden  either  at  Newcastle,  or  upon  the  river  Tyne,  and  brought  to  Lon- 
don ;  and  the  breach  assigned  was,  that  the  coals  were  laden  on  such  a 
ship  infra  portum  de  Tinmouth,  viz.,  at  North  Shields,  and  brought 
from  thence  to  London ;  and  on  demurrer,  the  court  inclined  that  the 
breach  was  not  well  assigned,  for  that  they  could  not  take  notice  judi- 
cially, that  Tinmouth  is  upon  the  river  Tyne,  but  they  gave  the  plaintiff 
leave  to  discontinue  upon  payment  of  costs. 

5  Mod.  352,  Toddard  and  Middleton. 

[In  an  action  on  a  covenant  to  pay  money  on  one  of  two  contingen- 
cies, which  shall  first  happen,  if  the  plaintiff  show  that  one  has  hap- 
pened, he  need  not  aver  it  to  be  the  first. 

Loggin  v.  Comitem  Orrery,  1  Ld.  Raym.  133. 

In  a  declaration  in  this  species  of  action  it  is  not  merely  unnecessary, 
but.  improper,  to  state  the  whole  of  the  deed.  So  much  only  as  will 
entitle  the  plaintiff  to  his  action  must  be  shown ;  and  that  part  need  not 
be  literally  recited,  but  may  be  set  forth  according  to  its  substance  and 
effect :  though  it  is  usual  and  advisable  to  deviate  as  little  as  may  be 
from  the  expressions  in  the  instrument. 

Dougl.  667 ;  Cowp.  665,  727.] 

||  In  an  action  on  a  covenant  for  quiet  enjoyment,  it  is  sufficient  to 
allege  that  A  B,  lawfully  claiming  title  under  the  defendant,  entered  on 
the  plaintiff  without  setting  forth  any  particulars  of  A  B's  title. 

Hodgson  v.  East  India  Company,  8  Term  R.  278 ;  and  see  1  Term  R.  671 ;  4  Term  R. 
617.  0See2  Wend.  583;  9  Wend.  416;  1  Harring.  151 ;  3  Bibb,  330;  1  Hall,  33; 
4  Cranch,  421  ;  4  Dall.  436 ;  2  Aik.  329.  g/ 

In  covenant  by  sheriff  against  a  surety  for  an  officer  who  had  not 
arrested  a  person  under  a  warrant,  it  is  necessary  to  aver  that  the  war- 
rant was  delivered  to  such  officer,  and  it  seems  that  the  warrant  should 
be  directed  to  him. 

Desanges  v.  Priestley,  3  Moo.  247. 

Where  A  covenanted  that  he  would  from  time  to  time,  at  the  request 
of  B,  confirm  all  actions  which  B  might  bring  on  a  bond  of  which  A  was 
obligee,  without  releasing  the  same ;  and  the  declaration  averred  that  B 
commenced  an  action  in  name  of  A,  against  the  obligor  of  the  bond,  and 
that  A  did  not  avow  and  justify  the  action,  (although  often  requested,) 
but  on  the  contrary  executed  a  release  to  the  obligor  of  all  actions,  bonds, 
&c,  by  reason  whereof  the  plaintiff  was  hindered  from  recovering  the 
principal  and  interest,  his  costs  and  other  expenses :  upon  special  de- 
murrer to  the  breach,  it  was  held  first  that  the  averment  of  request  was 
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unnecessary,  and  therefore  required  no  venue,  since  defendant  had  by 
executing  the  release  disabled  himself  from  bringing  any  action :  2d, 
it  was  no  ground  of  demurrer  to  the  whole  breach  that  the  plaintiff  was 
not  entitled  to  the  special  damage. 

Amor}r  v.  Brodrick,  5  Barn.  &  A.  712. 

Where  defendant  purchased  an  estate  charged  with  an  annuity  to 
M  S,  and  as  part  of  the  bargain  covenanted  to  pay  the  annuity,  and  to 
indemnify  the  vendor  against  any  charge  in  respect  of  it,  the  breach 
assigned  in  the  declaration  was  the  nonpayment  of  the  annuity,  without 
adding  that  the  vendor  had  thereby  been  damnified,  and  it  was  held  suf- 
ficient on  demurrer. 

Saward  v.  Anstey,  2  Bing.  R.  519. 

Where  one  of  five  tenants  in  common,  brought  covenant  on  a  lease 
for  rent  payable  on  the  four  most  usual  days  of  payment  in  the  year,  and 
the  breach  was  that  on  the  24th  day  of  June,  1824,  a  large  sum  of 
money,  to  wit,  the  sum  of  21/.  155.  one  fifth  part  of  rent  for  three- 
quarters  of  a  year  of  the  term  then  elapsed,  became  due  from  the  de- 
fendant to  the  plaintiff,  and  still  was  in  arrear ;  held  good  on  special 
demurrer. 

Henniker  v.  Turner,  4  Barn.  &  C.  157. 

Covenant  to  save  harmless  certain  premises  against  all  actions,  suits, 
claims  and  demands  whatsoever,  both  in  law  and  equity,  which  might 
be  made,  commenced  or  prosecuted  by  H  W  P  or  T  B  WP;  breaches 
1st,  that  H  W  P  on,  &c,  at,  &c,  who  then  and  there  made  a  claim  and 
demand,  and  claimed  to  have  right  and  title  to  the  premises,  entered  and 
cut  trees,  &c,  and  procured  the  occupier  to  attorn  to  him;  2dly,  that 
certain  title-deeds  relating  to  the  premises  were  withholden  by  one  A  W, 
at  the  instance  and  through  the  claim  and  demand  of  T  B  W  P :  plea  to 
1st  breach  that  H  W  P  had  no  lawful  claim  or  title  to  the  premises,  to 
2d  breach  a  similar  plea  as  to  T  B  W  P :  on  demurrer  held  that  H  W  P 
and  T  B  W  P  being  named  in  the  covenant,  the  indemnity  extended  to 
all  claims  made  by  them,  whether  on  lawful  title  or  otherwise  ;  and 
2dly,  that  the  acts  on  which  the  breaches  were  assigned  were  claims  in 
law  within  the  meaning  of  the  covenant :  Quaere,  Whether  the  breaches 
would  have  been  good  if  specially  demurred  to. 

Fowle  v.  Welsh,  1  Barn.  &  C.  29.  || 

(K)  Where  the  Performance  shall  be  said  to  be  well  set  forth  and  pleaded. 

If  a  man  is  bound  to  perform  all  the  (a)  covenants  in  an  indenture, 
if  they  are  all  in  the  affirmative,  he  may  plead  performance  thereof  ge- 

nerally. 

Co.  Lit.  303  b  ;  Keilw.  95  ;  Leon.  136;  Palm.  70;  Lev.  303,  S.  P.  /SNorris  v. 
Insurance  Company  of  North  America,  3  Yeates,  84:  Rangier  v.  Morton,  4  Watts, 
265;  Webster  v.  Warren,  2  Wash.  C.  C.  R.  456;  Champ  v  Ardery,  2  Marsh.  246; 
Bailey  v.  Rogers,  1  Greenl.  189;  Overton  v.  Crabb,  4  Hayw.  109;  Stone  v.  Dennis, 
3  Porter,  23L  -  (a)  But  in  debt  upon  an  obligation, conditioned  to  do  several  things  in 
the  condition  mentioned,  the  defendant  cannot  plead  performance  generally,  but  ought 
to  plead  to  every  thing  particularly  by  itself.  Lev.  303  :  Sid.  215  ;  Keilw.  95  b.  Quod 
ctmdi  \m  infrada  fuit,  is  naught.    2  Vent.  156.      [See  too  Sayre  v.  Minns, 

Cowp.  5 

But  to  [b)  such  as  are  in  the  (c)  negative,  he  (d)  must  plead  specially, 
(for  a  negative  cannot  be  performed,)  and  to  the  rest  generally. 

Lit.  303  b;  Moor,  856  ;  Cro.  Eliz.  691 ;  Pilm.  70.     (6)  But,  if  the  negative  co 

3  E  2 
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venants  are  all  void  and  against  law,  and  the  affirmative  good  and  lawful,  he  may  plead 
performance  generally,  and  the  court  shall  take  notice  that  the  negative  covenants  are 
void  and  against  law.  Moor,  850;  Godb.  212;  Hob.  12,  13.  (c)  Unless  the  negative 
covenant  is  only  in  affirmance  of  the  affirmative  covenant  precedent.  Sid.  87.  (d)  But 
it  is  only  matter  of  form,  and  helped  upon  a  general  demurrer.  Cro.  Eliz.  232;  Leon. 
311,  et  vide  All.  72;  Style,  63. 

If  any  of  them  are  in  the  disjunctive,  (a)  he  must  show  which  part  he 

hath  performed. 

Co.  Lit.  303  b  ;  Sav.  120,  S.  P.  arguendo,  Cro.  Eliz.  560;  Palm.  70,  S.  P.,  and  il 
performance  generally  is  pleaded,  it  is  naught  upon  a  general  demurrer ;  for  that  the 
court  cannot  tell  which  part  he  hath  performed.  Cro.  Eliz.  232  ;  Leon.  311.  (a)  But, 
if  the  condition  of  an  obligation  be  to  perform  the  award  of  J  S,  and  he  award  the  obligor 
to  pay  100/.  or  to  procure  a  stranger  to  be  bound  in  200/.  &c,  the  defendant  may  plead 
performance  generally,  because  one  part  is  void ;  and  it  will  be  intended  that  he  pleads 
performance  of  that  part  which  he  was  bound  to  perform,  and  not  of  the  other  part. 
Sav.  120. 

If  any  of  them  are  to  be  done  (b)  of  record,  the  performance  thereof 
must  be  shown  specially,  and  it  cannot  be  involved  in  the  general 
pleading. 

Co.  Lit.  303  b.  (b)  As  to  levy  a  fine.  Cro.  Jac.  560;  2  Roll.  Rep.  159;  Palm.  70, 
S.  P.  adjudged;  and  the  reason  given  is,  because  the  record  shall  be  tried  by  itself,  and 
its  credit  shall  not  be  examined  by  a  jury ;  and  perhaps  the  plaintiff  will  reply,  that  all 
the  lands  are  not  comprised  in  the  fine,  or  other  matter  upon  which  the  fine  shall  be 
examined. 

If  in  debt  upon  an  obligation  conditioned  that  the  plaintiff  shall  enjoy 
certain  lands  (c)  discharged  or  otherwise  saved  harmless  (d)  from  all  en- 
cumbrances, the  defendant  pleads  that  the  plaintiff  hath  enjoyed  the 
lands  discbarged,  and  kept  indemnified  from  all  encumbrances;  this  plea 
is  naught ;  for  being  in  the  affirmative  (e)  it  ought  to  have  been  shown  (g) 
how  ;  but,  if  he  had  pleaded  in  the  negative  non  fait  damnificatus,  it 
.had  been  otherwise. 

2  Co.  4  a;  Manser's  case,  adjudged ;  Cro.  Jac.  363;  Winch.  9;  March,  121;  Like 
point  adjudged,  (c)  If  the  condition  be  to  acquit,  discharge,  and  save  harmless  from 
such  a  bond,  non  damiiificatus.  Leon.  71.  But  in  an  action  upon  a  bond,  conditioned  to 
acquit,  discharge,  and  save  harmless,  a  parish  from  a  bastard  child,  the  defendant 
pleaded  non  damnifkat,  and  the  plaintiff  demurred  ;  and  because  it  did  not  appear  upon 
the  whole  record,  that  the  parish  was  damnified,  it  was  adjudged  for  the  defendant. 
3  Mod.  252,  vide  March,  121.  But,  if  in  debt  upon  a  bond,  conditioned  to  save  harm- 
less J  S  ami  the  mortgaged  premises,  and  to  pay  the  interest  for  the  principal  sum,  the 
defendant  pleads  J  S  non  fuit  damnificatus,  for  that  the  defendant  paid  the  principal 
money,  and  all  interest  due  at  such  a  day  ;  this  is  no  good  plea,  because  non  damnificatus 
goes  to  the  person,  and  not  to  the  premises,  2  Mod.  305,  adjudged.  If  the  condition  be 
to  save  harmless  the  obligee  against  another,  non  damnificatus  is  a  good  plea.  Keilw. 
80.  But,  if  to  discharge  the  obligee,  it  ought  to  be  shown  in  the  affirmative  how. 
Keilw.  80,  per  Frowick.  (d)  So,  if  the  condition  be  to  save  harmless  from  all  bonds 
entered  into  for  the  obligor,  exoneravit  et  indempnem  conservavit  is  no  good  plea,  without 
showing  how.  Cro.  Eliz.  216.  But  that  he  need  not  show  from  what  bond  he  saved  him 
harmless;  and  per  Cro.  Eliz.  433, per  Gaudy,  there  is  a  diversity  when  the  condition  is 
to  discharge  from  a  particular  thing,  and  when  from  a  multiplicity  of  things  ;  for  in  the 
last  case  it  h  sufficient  to  plead  generally,  (e)  Cro.  Jac.  165,  S.  P.  adjudged;  All. 
72,  S.  P.  adjudged,  et  vide  Cro.  Eliz.  447  ;  Cro.  Jac.  503.  (<j)  But  a  man  may  plead 
quoad  exoneravit,  &c.,  from  an  arrest,  without  showing  how,  for  that  it  may  be  done  by 
composition,  &c,  without  deed.  Cro.  Eliz.  914,  adjudged.  So,  in  debt  upon  a  bond, 
conditioned  to  perform  the  award  of  J  S,  if  it  is  awarded  that  a  suit  in  Chancery,  by  the 
defendant  against  the  plaintiff  shall  cease,  and  the  plaintiff  shall  stand  acquitted  de  qud- 
libet  materia  in  eddem  cuntenfa  ,•  the  defendant  may  plead  quod  stetit  inde  quietus,  without 
showing  how,  or  that  he  in  facto  discharged  him  ;  for  it  was  not  intended  that  an  actual 
discharge  should  lie  given,  but  that  by  the  arbitrament  he  should  be  acquitted.  Cro. 
Jac.  339  ;  Roll.  Rep.  8;  2  Bulst.  93,  94.  Otherwise,  if  the  award  had  been,  that  he 
6l  ould  discharge  and  save  him  harmless  from  a  certain  obligation.     Leon.  71. 
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In  debt  upon  an  obligation,  conditioned  that  the  defendant  shall  repair 
and  do  other  things,  and  also  pay  his  rent  every  day  of  payment,  he 
cannot  plead  performance  generally,  but  must  plead  specially. 

Keilvv.  95  b. 

But,  where  the  condition  refers  to  such  a  generality,  that  by  intend- 
ment it  is  past  the  remembrance  of  man  ;  as,  if  the  under-sheriff  is  bound 
to  discharge  his  master  from  all  accounts  and  returns  of  writs  within  the 
county,  he  may  plead  performance  of  the  condition  generally. 

Keihv.  95  b. 

In  debt  upon  a  bond,  conditioned  that  the  defendant  shall  enfeoff  the 
plaintiff  of  all  his  lands,  the  defendant,  must  plead  performance  specially. 
Keilw.  95  b,  S.  P. per  Cur.  contr.  ,■  Sid.  215;  Latch.  16. 

But,  if  the  condition  be  that  (a)  a  stranger  shall  enfeolf  the  obligee,  a 
general  performance  may  be  pleaded. 

Keilw.  95.  («)  But  by  the  case  of  Lee  and  Luttrell,  Cro.  Jac.  559;  2  Roll.  Rep. 
159;  Palm.  70,  it  is  otherwise. 

If  the  condition  of  an  obligation  be  to  make  to  the  obligee  a  lawful 
estate  in  certain  lands,  it  is  safe  to  plead  that  he  hath  (b)  enfeoffed  him 
thereof,  which  is  a  lawful  estate,  though  in  strictness  it  is  not  necessary, 
because  it  appears  to  be  a  lawful  estate. 

Keilw.  !).">  !>.  (6)  If  the  condition  be  to  convey  an  estate,  in  pleading  it  must  be  shown 
by  what  manner  of  conveyance  it  was  done.  Leon.  72  ;  2  Leon.  39 ;  Godb.  360 ;  2  Mod. 
240.  So,  if  the  condition  be  to  show  a  sufficient  discharge  of  an  annuity,  in  pleading 
performance  it  must  appear  what  manner  of  discharge  it  was,  that  the  court  may  judge 
whether  sufficient  or  not.  9  Co.  25  a  ;  Hob.  107;  2  Mod.  240. 

But,  if  the  condition  be  to  build  a  sufficient  house,  the  defendant  must 
say  that  he  hath  built  such  a  house,  which  is  sufficient. 

Keilw.  95  b. 

In  debt  upon  an  obligation  conditioned  to  deliver  all  evidences  con- 
cerning such  lands,  the  defendant  (c)  must  plead  that  he  hath  delivered 
such  and  such  charters,  which  are  all  the  charters  concerning  the  land. 

Keilw.  95  b.  (c)  But  in  Cro.  Eliz.  750,  per  Curiam,  he  may  plead  mat  he  hath  deli- 
vered all,  &c  ;  and  the  contrary,  in  some  particular,  ought  to  be  shown  on  the  other  side. 

In  debt  upon  an  obligation,  conditioned  that  the  defendant  at  all  times, 
upon  request,  should  deliver  to  the  plaintiff  all  the  fat  and  tallow  of  all 
beasts  which  should  be  killed  or  dressed  by  the  defendant,  his  servants, 
or  assigns,  before  such  a  day  ;  the  defendant  may  plead,  that  upon  every 
request  to  him  made,  he  did  deliver  to  the  plaintiff  all  the  fat  and  tallow 
of  all  beasts,  &c,  without  showing  how  many  beasts  were  killed  or 
dressed,  or  what  quantity  of  fat  he  delivered ;  for  when  matters  tend  to 
infinity  and  multiplicity,  whereby  the  rolls  would  be  encumbered  with 
length,  the  law  allows  of  such  general  pleading. 

Mints  v.  Bethill,  Cro.  Eliz.  749.  ||  Bradan  v.  Bacon,  lb.  916,  S.  P.;  Church  v. 
Brownewick,  1  Sid.  334,  S.  P.;  Parkes  v.  Middleton,  Lutw.  419,  S.  P.;  Cryps  v. 
Bainton,  3  Bulstr.  31,  S.  P.;  Banks  v.  Pratt,  Sty.  420,  428,  S.  P.;  Jenny  v.  Jenny s 
Sir  T.  Raym.  8,  S.  P.;  I'Anson  v.  Stuart,  1  T.  Rep.  752,  S.  P.,  by  Buller,  J.;  Barton 
v.  Webbe,  8  T.  Rep.  459 ;  Shum  v.  Farrington,  1  Bos.  &  Pull.  640 ;  Gale  v.  Reed, 
infra.  || 

In  debt  upon  an  obligation,  conditioned  for  the  payment  of  60/.,  viz 
'301.  at  one  day,  and  30/.  at  another  day,  the  defendant  may  plead  pay 
ment  of  the  60/.  secundum  formam  et  effectum  conditionis  praed., 
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for  reddendo  singula  singulis,  it  is  as  if  he  had  pleaded  the  several  pay- 
ments at  the  several  (a)  days. 

Cro.  Eliz.  281,  Fox  and  Lee,  adjudged.  («)  But  such  general  pleading  is  not  good, 
where  a  c<  rtain  day  of  payment  is  not  mentioned  in  the  condition.  2  Bulst.  267.  In 
debt  upon  an  obligation  conditioned  to  deliver  such  briefs  such  a  day,  the  defendant 
pleads  thai  he  delivered  them  secundum  formam  conditionis  prxd.,  and  the  court  inclined 
to  think  it  bad;  but  the  matter  was  adjourned.     Lev.  145. 

||  In  debt  on  bond  conditioned  for  the  payment  of  all  such  costs  as  the 
plaintiff's  attorney  should  charge  in  respect  of  the  prosecution  of  a  suit 
between  the  plaintiff  and  defendant,  and  that  the  defendant  should  exo- 
nerate the  plaintiff  therefrom,  the  defendant  pleaded  payment  to  the 
plaintiff  generally  of  all  the  said  costs.  The  court  held  the  bar  not 
good,  because  too  general ;  for  it  ought  to  have  shown  that  the  attorney 
charged  so  much  and  no  more,  and  that  the  defendant  had  paid  it.  It 
was  agreed,  that  where  matter  tends  to  great  prolixity,  there,  to  avoid 
that,  a  more  concise  manner  of  pleading  ought  to  be  admitted;  but  the 
certainty  of  pleading  in  this  case  has  no  such  tendency. 

Parkes  v.  Middleton,  Lutw.  419.  || 

If  in  debt  upon  an  obligation,  conditioned  that  if  the  obligee  shall 
enjoy  such  lands  till  the  full  age  of  J  S,  and  if  J  S,  within  one  month 
after  his  full  age,  makes  an  assurance  thereof  to  the  obligee,  then,  &c, 
the  defendant  pleads  that  J  S  is  not  yet  of  full  age ;  this  plea  is  not  good, 
without  showing  the  obligee  hath  enjoyed  the  lands  in  the  mean  time ; 
for  the  condition  is  in  the  copulative. 

Cro.  Eliz.  870,  Waller  and  Croot,  adjudged. 

If  in  debt  upon  an  obligation,  conditioned  to  pay  30/.  to  A,  B,  and  C, 
tarn  cito  as  they  shall  come  to  the  age  of  twenty-one  years,  the  defend- 
ant pleads  that  he  paid  those  sums  tarn  cito  as  they  came  of  age,  this  is 
no  good  plea  ;  for  the  (b)  time,  place,  and  manner  of  performance,  ought 
to  be  shown  in  certain ;  so  that  a  certain  issue  might  be  taken  upon  it. 

Halsey  v.  Carpenter,  Cro.  Jac.  359;  2  Bulst.  267,  S.  C.  [|  Stone  v.  Bliss,  1  Bulst. 
43,  S.  P.;  Woodcock  v.  Cole,  1  Sid.  215,  S.  P.;  Wimbledon  v.  Holdrip,  1  Lev.  303, 
S.  P.;  Fitzpatrick  v.  Robinson,  1  Show.  1  S.  P.  ||  (i)  If  the  condition  be  to  surrender 
a  copyhold,  the  defendant  must  not  plead  generally,  that  he  hath  surrendered  it,  but  must 
show  when  the  court  was  held,  &c.  Winch.  11,  adjudged.  If  the  condition  be,  that 
the  obligee  shall  enjoy  an  office  according  to  letters  patent,  the  defendant  must  not  plead 
in  hmc  verba,  but  show  the  effect  of  the  letters  patent,  and  the  enjoyment  accordingly. 
Hob.  295. 

If  in  debt  upon  an  obligation,  conditioned  to  perform  covenants,  one 
of  which  was  for  the  payment  of  money  upon  the  making  of  an  assu- 
rance, the  defendant  pleads  that  he  paid  the  money  such  a  day,  but  saith 
not  when  the  assurance  was  made,  this  is  naught ;  for  that  it  ought  to 
appear  that  the  money  was  immediately  paid,  pursuant  to  the  covenant. 
•2  Mod.  33,  Duck  and  Vincent,  adjudged. 

In  an  action  of  covenant,  the  plaintiff  declared  that  his  father  was 
seised  in  fee  of  a  messuage,  and  leased  to  the  defendant  for  twenty-one 
rears,  and  that  the  defendant  covenanted  to  repair,  support,  and  amend 
the  same,  during  the  term,  and  that  his  father  died,  &c,  and  that  the 
messuage  was  totaliter  dirut.  et  ruinos.,  and  the  defendant  pleaded, 
that  before  the  house  was  ruinous,  &c,  he  assigned  to  J  S,  and  that  after 
the  house  was  burnt  quodque  in  convenienti  tempore  post  destri/ctio- 
nem  damns  prsed.,  and  before  the  action  brought,  messuag.  prxd.  cum 
pertinentiis  si/JJicicnter  read/'Jicat.,  &c.,Juit,  et  ad  hue  in  bona  repara- 
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tione  sufficienter  existit.  Adjudged,  upon  a  special  demurrer,  that  this 
plea  was  naught;  because  it  was  not  shown  by  whom  it  was  rebuilt; 
though  it  was  objected,  that  (a)  it  was  not  material  by  whom  it  was 
rebuilt ;  and  if  by  a  stranger,  it  could  not  be  built  again  by  the  defend- 
ant ;  and  he  having  assigned  all  his  interest  before,  it  lay  not  in  his  no- 
tice by  whom  it  was  built ;  but  that  it  could  not  be  presumed  to  be 
built  by  the  plaintiff;  for  that  he  could  not  intermeddle  with  the  posses- 
sion during  the  term.  But  by  the  report,  it  being  alleged  that  the  plain- 
tiff had  rebuilt  it  at  his  own  charge,  Hale  refused  to  hear  the  reasons, 
and  quasi  in  a  passion,  without  considering  the  matter  in  law,  gave 
judgment  for  the  plaintiff. 

2  Saund.  420,  Walton  and  Waterhouse.  (a)  1  Vent.  38,  S.  P.  ||  Twisden,  J.,  hold- 
ing, that  the  defendant  ought  to  show  by  whom  the  house  was  repaired ;  for  otherwise 
it  might  be  intended  that  the  plaintiff  himself  had  repaired  it ;  and  although  Kelynge, 
C.  J.,  and  Rainsford,  J.,  were  of  a  contrary  opinion,  yet  the  case  was  adjourned.  || 

In  debt  on  a  bond,  for  performance  of  covenants  in  an  indenture,  the 
defendant  cannot  plead  performance  generally,  without  setting  forth  the 
indenture.* 

Carth.  4.  Seems  to  be  admitted,  that  he  cannot  plead  performance,  without  showing 
it.  All.  72;  1  Vent.  37;  Sid.  50;  Mod.  266.  Where  he  swears  he  never  had  part 
thereof,  or  hath  lost  it.    Saund.  8,  9  ;  Cro.  Jac.  429. 

*  For  cases  on  bonds,  vide  tit.  Obligations,  (F). 

In  covenant  by  an  assignee  of  a  lease,  against  the  assignor,  who  cove- 
nanted to  indemnify  the  assignee  from  all  rent  arrear,  &c,  the  breach 
assigned  was  in  the  nonpayment  of  the  rent ;  to  which  the  defendant 
pleaded  as  to  part,  payment  to  the  lessor ;  and  as  to  the  other  part,  that 
he  left  money  with  the  plaintiff  ed  intentione  quod  solveret  to  the  lessor ; 
though  it  was  objected,  no  issue  could  be  taken  on  his  intention,  yet  the 
court  (Holt,  C.  J.,  contra)  inclined  the  plea  was  good,  but  held  clearly 
that  if  it  had  been  reliquit  ad  solvendum,  it  had  been  good,  and  that 
non  reliquit  modo  et  forma  had  been  a  good  traverse. 

Skin.  397.     Griffin  and  Harrison,  4  Mod.  249;  Salk.  196,  S   C,  adjudged. 

[On  a  covenant  "  to  permit  the  plaintiff  in  the  last  year  of  the  term  to 
sow  clover  among  the  barley  and  oats  sown  by  the  defendant,"  the 
breach  assigned  was,  "that  the  defendant  sowed  barley  and  oats  without 
giving  notice  to  the  plaintiff;"  to  which  the  defendant  pleaded,  "  that 
he  did  not  prevent  the  plaintiff  from  sowing  as  much  clover  as  he  thought 
fit;"  and  adjudged  a  good  plea. 

Hughes  v.  Richman,  Cowp.  125.] 

(L)  What  may  be  pleaded  in  Bar  to  the  Action. 

In  an  action  of  covenant  for  nonpayment  of  rent,  the  defendant  cannot 
plead  levied  by  distress,  for  that  is  a  confession  it  was  not  paid  at  the 
day;  for  it  could  not  be  distrained  for  till  after  the  day:  but  it  was  agreed 
that  the  covenant  alters  not  the  nature  of  the  rent ;  but  that  nothing 
behind,  or  payment  at  the  day,  is  a  good  plea. 

Hare  v.  Savil,  2  Brownl.  273. 

||  If  a  lease  be  by  indenture,  the  lessee  cannot,  in  covenant  against  him, 
plead  nil  habuit  in  tenementis,  for  both  parties  are  estopped  from 
avoiding  the  indenture ;  and  the  estoppel  appearing  on  the  record,  the 
plaintiff,  instead  of  replying  it,  may  demur.     But,  if  he  will  not  rely  on 
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the  estoppel,  but  reply  habuit,  he  waives  the  estoppel,  and  leaves  it  at 

large;  and  the  jury  shall  find  the  truth,  notwithstanding  the  indenture. 

Palmer  v.  Ekins,  2  Str.  817;  2  Ld.  Raym.  1550,  S.  C;  TrevWan  v.  Lawrence, 
1  Salk.  276;  2  Ld.  Raym.  1036. 

In  covenant  by  the  assignee  of  a  reversion  for  nonpayment  of  rent,  it 
was  stated  in  the  declaration  that  J  P  on  a  certain  day  was  seised  in  fee, 
and  on  the  same  day  demised  by  indenture  to  the  plaintiff,  and  that  J  P 
afterwards  assigned  the  reversion  in  fee  to  the  plaintiff.  The  plea  was, 
that  before  the  demise  and  assignment  of  the  reversion  to  the  plaintiff, 
J  P  conveyed  the  premises  to  J  S  in  fee,  and  traversed  that  at  any  time 
after  that  conveyance  J  P  was  seised  in  fee.  On  demurrer  it  was  holden 
that  this  plea  was  a  special  nil  habuit  in  tenementis,  which  was  no 
more  to  be  allowed  where  the  demise  was  by  indenture,  than  a  general 
plea  of  that  kind ;  and  although  the  plaintiff  was  an  assignee,  yet  he 
might  take  advantage  of  the  estoppel,  because  it  ran  with  the  land. 

Palmer  v.  Ekins,  ubi  supra. 

In  covenant  on  an  indenture  of  lease  by  lessor  for  not  repairing,  the 
lessee  cannot  plead  in  bar  that  the  lessor  had  only  an  equitable  estate  in 
the  thing  demised ;  for  that  is  tantamount  to  a  plea  of  nil  habuit  in  te- 
nementis. But  it  seems  the  lessee  is  not  estopped  from  showing  the 
lessor  was  seised  only  in  right  of  his  wife  for  her  life,  and  that  she  died 
before  the  covenant  broken,  because  an  interest  passed  by  the  lease. 

Blake  v.  Foster,  8  T.  Rep.  487. 

In  covenant,  the  declaration  stated  that  A  demised  the  premises  to  B  for 
ninety-nine  years,  and  covenanted  that  he  had  good  right  to  make  such 
demise,  and  for  quiet  enjoyment  by  B,  that  B  assigned  to  C,  and  C  after- 
wards assigned  to  the  plaintiff,  who  was  ejected  by  the  defendant  (the  exe- 
?utor  of  A)  under  a  title  superior  to  that  of  A.  The  defendant  pleaded,  that 
A  at  the  time  of  the  demise  was  seised  of  the  premises  in  tail  male,  and 
oefore  the  assignment  by  C  to  the  plaintiff  died  so  seised  without  heirs 
male  of  his  body,  whereupon  the  term  of  years  ceased  and  determined. 
On  demurrer  to  the  plea,  it  was  holden  that  no  action  of  covenant  upon 
die  lease  could  be  maintained  against  the  representative  of  the  grantor, 
ihe  lease  being  void  at  the  time  of  the  assignment,  and  nothing  passing 
mder  it. 

Andrew  v.  Pearce,  1  N.  Rep.  158. 

In  covenant  by  lessor  against  lessee  of  land  in  Bedford  Level  for  not 
•  epainng,  defendant  pleaded  that  the  indenture  was  of  no  force  by  the 
statute  of  15  Car.  2,  c.  17,  for  want  of  being  registered  ;  and  on  demurrer 
disallowed,  the  act  not  affecting  the  lease  as  between  the  parties  them- 
selves, but  only  postponing  its  priority  with  respect  to  subsequent  encum- 
brancers registering  their  titles  before, 

Hodson  v.  Sharps,  10  East,  350. 

In  covenant  for  rent  on  an  indenture  of  lease  by  assignees  of  lessor,  a 
bankrupt,  the  defendant  pleaded  that  the  lessor  nil  habuit  in  tenementis, 
and  adjudged  bad  on  general  demurrer. 

Parker  v.  Manning,  7  T.  Rep.  537. 

So,  an  assignee  of  lessee  under  a  lease  by  indenture  cannot  plead  that 
the  lessor  did  not  demise. 
Taylor  v.  Needham,  2  Taunt.  278. 
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But,  in  covenant  against  a  lessee  for  years  on  an  indenture  of  lease,  it 
appearing  on  the  declaration  that  the  lease  was  executed  by  a  tenant  for 
life,  and  that  the  plaintiff,  the  reversioner,  who  was  then  under  age,  and 
named  in  the  lease,  had  not  executed  until  after  the  death  of  the  tenant 
for  life,  the  lease  was  adjudged  to  be  void,  by  the  death  of  the  tenant  for 
life  ;  and  that  the  doctrine  of  estoppel  did  not  apply  in  this  case,  because 
it  was  admitted  on  the  pleadings,  that  the  plaintiff  had  not  executed  it 
until  after  the  death  of  the  tenant  for  life. 

Ludford  v.  Barber,  1  T.  Rep.  86. 

Where  in  covenant  the  plaintiff  declared  that  by  deed  made  between 
her  as  attorney  for  J  F  on  the  one  part,  and  the  defendant  on  the  other 
part,  she  demised  a  house  to  the  defendant,  and  that  he  covenanted  to 
pay  the  rent  to  J  F,  and  then  assigned  a  breach  in  the  nonpayment  of 
the  rent,  to  the  damage  of  J  F,  the  attorney ;  the  court  held,  that  it  ap- 
pearing on  the  face  of  the  declaration  that  the  deed  was  void,  because 
not  made  in  the  name  of  the  principal,  (a)  but  of  the  attorney,  there  could 
not  be  any  estoppel ;  and  then  the  covenant  to  pay  the  rent  was  void, 
and  the  plaintiff  could  not  maintain  the  action. 

Frontin  v.  Small,  1  Str.  705  ;  2  Ed.  Raym.  1418,  S.  C.  (a)  An  attorney  executing  a 
deed  for  another,  must  do  it  in  the  name  of  his  principal.  Combe's  case,  9  Co.  76  b; 
White  v.  Cuyler,  6  T.  Rep.  177;  Wilks  v.  Beck,  2  East,  142.  One  who  covenants 
for  himself  and  his  heirs,  &c,  and  under  his  oivn  hand  and  seal,  for  the  act  of  another, 
shall  be  personally  bound  by  the  covenant,  though  he  describe  himself  in  the  deed  as 
covenanting  for  and  on  the  part  and  behalf  of  such  other  person.  Appleton  v.  Binks, 
5  East,  148. 

In  covenant  upon  non  est  factum,  the  issue  is  that  there  is  no  such 
deed  as  stated  in  the  declaration;  the  deed  only  therefore  need  be  proved, 
and  that  being  done,  the  defendant,  who  is  in  possession  under  it,  shall 
not  question  the  title  of  the  plaintiff  to  make  the  demise,  and  thereby 
evade  the  performance  of  what  he  himself  has  stipulated. 

Friend  v.  Eastabrook,  2  Bl.  Rep.  1152.  /3The  plea  of  non  est  factum,  when  single, 
admits  all  the  material  averments  in  the  declaration.  Thomas  v.  Woods,  4  Cowen,  173 ; 
M'Neish  v.  Stewart,  7  Cowen,  474;  Legg  v.  Robinson,  7  Wend.  194;  10  Wend.  202. 
In  Ohio,  by  virtue  of  a  statute,  non  est  factum  is  a  plea  of  the  general  issue  in  covenant. 
Granger  v.  Granger,  6  Ham.  41.# 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states  the  cove- 
nant by  itself,  in  its  own  absolute  terms,  without  the  qualifying  context 
which  belongs  to  it,  this  being  an  untrue  statement,  in  point  of  substance 
and  effect,  of  the  deed,  will  entitle  the  defendant  to  a  nonsuit  on  the 
ground  of  a  variance  on  the  plea  of  non  est  factum. 

Adm.  per  Cur.  in  Howell  v.  Richards,  11  East,  633. 

By  stat.  11  Geo.  1,  c.  30,  §  43,  in  actions  of  covenant  upon  policies 
of  insurance  under  the  common  seal  of  either  of  the  two  insurance 
companies,  the  Royal  Exchange  and  London  Assurance,  the  defendants 
may  plead  that  "  they  have  not  broken  the  covenants  in  such  policies 
contained,  or  any  of  them." 

But  in  covenant  on  a  lease  for  not  repairing,  the  defendant  cannot 
plead  non  infregit  conventionem,  because  the  breach  and  plea  being 
both  in  the  negative,  there  can  be  no  issue.  So,  (b)  in  covenant  for 
nonpayment  of  an  annuity. 

Pitt  v.  Russel,  3  Lev.  19 ;  Taylor  v.  Needham,  2  Taunt.  278.  /SThe  plea  of  non  in- 
fresit  conventionem  must  be  pleaded  in  bar;  it  is  not  a  general  issue.  Philps  v.  Sawyer, 
1  Aik.  150.     When,  in  a  declaration  on  a  covenant  upon  a  warranty,  one  of  the  breaches 
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issijrned  is,  that  the  defendant  was  not  seised  of  a  good  estate  in  fee,  &c,  the  plea  of 
non  infregit  cimvf>itione»i,kc.  is  sufficient  for  the  court  to  enter  judgment  on,  though  the 
issue  be  not  formal.  Bender  v.  Fromberger,  4  Dall.  436.  See  Roosevelt  v.  Fulton, 
7  Cowen,  71. $     (b)  Boone  v.  Eyre,  2  Bl.  Rep.  1312. 

Iii  covenant  for  quiet  enjoyment,  and  several  breaches  assigned,  in 
which  were  stated  evictions  by  different  persons,  the  count  concluded 
will)  these  words,  "and  so  the  defendants  have  not  kept  their  cove- 
nants." The  defendants  pleaded  non  infregerunt  conventionem,  and 
upon  special  demurrer  the  plaintiff  had  judgment,  the  plea  being  only 
argumentative. 

Hodgson  v.  E.  I.  Company,  8  T.  Rep.  278. 

In  covenant  that  C  was  seised  in  fee,  and  breach  assigned  that  he  was 
not  seised  in  fee,  and  sic  infregit  conventionem,  the  defendant  pleaded 
non  infregit  conventionem  ;  though  in  covenant  the  defendant  ought 
to  traverse  either  the  deed  or  the  breach,  and  both  cannot  be  involved  in 
non  infregit  conventionem,  because  the  gist  of  the  action  lies  on  the 
deed,  which  must  be  traversed  by  itself;  yet  when  the  defendant  pleads 
a  bad  plea,  which  is  found  against  him,  the  plaintiff  may  have  judg- 
ment either  for  the  insufficiency  or  falsity  of  the  plea. 

Walsingham  v.  Combe,  1  Sid.  289;  Gilb.  H.  C.  P.  155. 

In  covenant  for  seven  quarters'  rent,  a  plea  showing  a  surrender  of 
the  lease  before  the  last  four  of  the  seven  quarters'  rent  accrued  due,  is 
bad :  for  there  is  no  such  entirety  in  alleging  a  breach  of  covenant,  that 
if  a  part  of  the  breach  be  proved,  it  will  not  suffice. 

Barnard  v.  Duthy,  5  Taunt.  27. 

In  covenant  on  an  insurance  against  fire,  a  tender  may  be  pleaded 
and  money  paid  into  court  under  19  Geo.  2,  c.  37,  §  7. 

Solomon  v.  Bewicke,  2  Taunt.  317. || 

In  debt  upon  an  obligation,  conditioned  that  if  a  ship  that  was  going 
such  a  voyage  should  return,  (the  perils  of  the  sea  excepted,)  the  de- 
fendant should  pay  so  much ;  but  if  the  ship  should  be  lost,  nothing,  &c. 
the  defendant  pleaded,  that  the  ship  did  go  on  her  voyage,  and,  in  her 
return,  such  a  day  amissa  fuit ;  and  it  was  adjudged  a  good  plea, 
though  it  was  not  said  qnod  amissa  fuit  periculo  maris ;  and  she 
might  be  lost  by  the  defendant's  own  default ;  for  the  plea  is  in  the  last 
part  of  the  words  of  the  condition,  which  makes  the  bond  void,  as  well 
as  if  the  ship  had  returned,  &c. 

2  Lev.  7,  Watton  v.  Weddington. 

It  has  been  adjudged,  that  to  avoid  circuity  of  action  where  there  are 
reciprocal  covenants  in  the  same  deed,  one  covenant  may  be  pleaded  in 
bar  to  another;  as  (a)  in  an  indenture  of  a  lease  for  years,  where  the 
covenant  was  that  the  lessee  might  subduct  for  charges,  and  he  pleaded 
this  covenant  in  bar  to  an  action  of  debt  for  the  rent,  it  was  holden 
good. 

(a)  Lev.  152,  Johnson  v.  Carr. 

But  in  2  Mod.  309,  it  is  said,  that  reciprocal   covenants   cannot  be 

pleaded  one  in  bar  of  another,  and  that  in  the  assigning  of  a  breach  of 

covenant  it  is  not  necessary  to  aver  performance  on  the  plaintiff's  side. 

[|Whether  mutual  covenants  may  be  pleaded  one  in  bar  of  another,  and  whether  it  be 
necessary  for  the  plaintiff  in  assigning  a  breach  to  aver  performance  on  his  part,  must 
depend  upon  the  nature  of  the  covenants,  that  is,  upon  their  dependence  or  independence 
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wpon  each  other.  Where  the  covenants  are  independent,  there  one  party  may  maintain 
an  action  for  the  nonperformance  by  the  other  party  of  his  covenant,  without  averring 
performance  of  the  covenant  on  his  own  part,  and  the  defendant  cannot  in  such  case 
plead  nonperformance  of  the  plaintiff's  covenant  in  bar.  Ughtred's  case,  7  Co.  9  b; 
Merrit  v.  Rane,  I  Str.  458;  Blackwell  v.  Nash,  lb.  535;  Wyvil  v.  Stapleton,  lb.  615; 
Dawson  v.  Myer,  lb.  712;  Martindale  v.  Fisher,  1  Wils.  88;  Beany  v.  Turner,  1  Lev. 
293  ;  1  Mod.  61,  S.  C. ;  2  Keb.  666,  S.  C. ;  Boone  v.  Eyre,  2  Bl.  Rep.  1312 ;  1  H.  BL 
273  n.  and  4  East,  483;  Campbell  v.  Jones,  6  T.  Rep.  570;  Terry  v.  Duntze,  lb.  389; 
Cole  v.  Shallett,  3  Lev.  41 ;  Smith  v.  Cudworth,  1  Show.  390.  But,  where  the  cove- 
nants are  dependent,  it  is  otherwise  ;  for  whether  they  are  conditions  precedent,  that  is, 
where  the  performance  of  one  act  depends  on  the  prior  performance  of  another  act  by 
the  other  party,  and  where,  until  the  prior  act  is  done,  no  right  is  vested  in  the  party 
who  ought  to  perform  it,  nor  is  the  other  party  liable  to  an  action  on  his  covenant ;  or 
whether  they  are  concurrent  acts  or  covenants,  that  is,  where  the  acts  of  each  party  are 
to  be  performed  at  the  same  time ;  in  both  cases,  the  party  suing  must  aver,  that  he  has 
performed,  or  was  ready  to  perform,  or  was  prevented  by  the  other  party  from  perform- 
ing, the  covenant  on  his  part;  and,  consequently,  the  defendant  may  plead  nonperform- 
ance by  the  plaintiff  in  bar  of  the  action.  As  to  the  first  of  these  subdivisions,  see  the 
cases  of  Hesketh  v.  Gray,  Say.  185;  Collins  v.  Gibbs,  2  Burr.  899;  Hotham  v.  E.  I. 
Company,  1  T.  Rep.  638;  Davis  v.  Mure,  and  White  v.  Middleton,  lb.  642;  Pole  v. 
Harrobin,  lb.  644;  Campbell  v.  French,  6  T.  Rep.  200;  Porter  v.  Shepherd,  lb.  665; 
Worsley  v.  Wood,  lb.  710;  Oldham  v.  Bewicke,  lb.  714;  2  H.  Bl.  577  n.  a.  S.  C; 
Routledge  v.  Burrell,  1  H.  Bl.  254;  Smith  v.  Wilson,  8  East,  437;  Walker  v.  Harris, 
Anstr.  245;  Cook  v.  Jennings,  7  T.  Rep.  381 ;  Thomas  v.  Cadwallader,  Willes's  Rep. 
496.  As  to  the  last,  see  Lock  v.  Wright,  1  Str.  569  ;  8  Mod.  40,  S.  C. ;  Jones  v.  Bark- 
ley,  Dougl.  685 ;  Kingston  v.  Preston,  lb.  688 ;  Goodisson  v.  Nunn,  4  T.  Rep.  761 ; 
Lord  Aldborough  v.  Lord  Newhaven,  lb. ;  Morton  v.  Lamb,  7  T.  Rep.  125;  Glaze- 
brook  v.  Woodrow,  8  T.  Rep.  366;  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl.  254 ;  Heard 
v.  Wadham,  1  East,  619.  £  When  the  covenants  are  dependent,  the  defendant  may 
plead  in  bar  that  the  plaintiff  has  not  performed  or  offered  to  perform  the  covenants  on 
his  part.  Parker  v.  Parmele,  20  Johns.  130.  g?  The  above  eases  show  that  the  nature 
of  covenants,  their  bearing  with  respect  to  each  other,  does  not  depend  upon  any  formal 
arrangement  of  the  words,  but  upon  the  sense  and  reason  of  the  thing,  as  it  is  to  be  col- 
lected from  the  whole  instrument:  whether  of  two  things  reciprocally  stipulated  to  be 
done,  the  performance  of  the  one  does  in  sense  and  reason  depend  upon  the  performance 
of  the  other:  and  they  furnish  us  with  this  clear  and  well  founded  distinction  made  by 
Lord  Mansfield  in  Boone  v.  Eyre,  and  whieh  we  are  ever  to  bear  in  mind  in  inquiries 
of  this  sort,  that  where  mutual  covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other;  but,  where  the  cove- 
nants go  only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  reeover  damages  for  the 
breach  of  it,  but  it  is  not  a  condition  precedent ;  a  distinction  recognised  in  Duke  of 
Northumberland  v.  Shore,  ubi  supra,  in  Glazebrook  v.  Woodrow,  ubi  supra ,-  Campbell 
v.  Jones,  ubi  supra  ,-  Hall  v.  Cazenove,  4  East,  483 ;  Ritchie  v.  Atkinson,  10  East,  295 ; 
Havelock  v.  Geddes,  lb.  555  ;  Davidson  v.  Gwynne,  12  East,  389.J| 

[A  writing  was  drawn  in  these  words,  //  is  agreed  that  A  shall  pay 
to  B  1101.  for  his  land  and  house,  &c.  the  money  to  he  paid  before 
Midsummer.  In  witness,  &c.  It  was  sealed  by  both  parties.  The 
money  not  being  paid  at  the  day,  B  brings  an  action  of  debt  upon  the 
bill,  but  makes  no  averment  in  his  declaration  that  he  had  conveyed  the 
land,  or  tendered  any  conveyance  of  it ;  it  was  holden  to  be  well  brought 
notwithstanding,  for  both  parties  sealed  the  deed ;  and  if  the  plaintiff 
had  not  conveyed  the  land  to  the  defendant,  he  might  have  had  an  ac- 
tion against  the  plaintiff  on  the  agreement  contained  in  the  deed,  and  so 
each  party  had  mutual  remedy  against  the  other :  but  it  might  have 
been  otherwise,  if  the  specialty  had  been  the  words  of  the  defendant 
only,  and  not  the  words  of  both  parties  by  way  of  agreement,  as  in  the 
case  stated. 

Saund.  319,  Pordage  v.  Cole ;  Lev.  274;  Sid.  423 ;  Raym.  183 ;  2  Keb.  542,  S.  C] 

So,  in  an  action  of  covenant  the  case  was,  A  covenants  with  B  to 

3  F 
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make  him  a  good  lease  of  his  land  and  his  sheep,  and  that  B  should 
have  fire-wood  upon  his  land,  and  B  covenants  to  pay  one  half-year's 
rent  at  Michaelmas  following;  in  an  action  of  covenant  for  this  rent,  B 
pleads,  that  A  refused  to  lease  the  land  before  Michaelmas ;  et  per  to- 
tam  curiam.  The  plaintiff  must  have  judgment,  for  B.  has  his  remedy 
upon  the  covenant  of  A. 

Hil.  29  &  30  Car.  2,  Dyesly  and  Tuer,  adjudged. 

[Unliquidated  damages  arising  from  a  reciprocal  breach  of  covenant, 
cannot  be  pleaded  by  way  of  set-off. 

Howlett  v.  Strickland,  Cowp.  56. 

But  where  the  covenants  are  dependent,  no  action  will  lie  by  the  one 
party  against  the  other,  unless  he  have  performed,  or  offered  to  perform 
his  covenant ;  the  performance  of  the  one  being  a  condition  precedent 
to  the  performance  of  the  other:  therefore,  where  two  acts  are  to  be 
done  at  the  same  time,  neither  party  can  maintain  an  action  without 
showing  a  performance,  or  offer  to  perform  on  his  part.] 

Turner  v.  Goodwin,  10  Mod.  190;  2  Barnard.  108;  Jones  v.  Barkley,  Dongl.  684; 
Kingston  v.  Preston,  lb.  6S9 ;  Goodisson  v.  Nnnn,  4  Term  Rep.  761.  {7  Term,  125T 
Morton  v.  Lamb  ;  8  Term,  366,  Glazebrook  v.  Woodrow;  1  East,  619,  Heard  v.  Wad- 
ham  ;  2  Johns.  Rep.  207,  Green  v.  Reynolds.}  And  where  mutual  covenants  go  to  the 
whole  of  the  consideration  on  each  side,  they  are  mutually  precedent  conditions.  Boone 
v.  Eyre,  cited  in  1  H.  Bl.  273;  Duke  of  St.  Alban's  v.  Shore,  lb.  270.  {But  it  is 
otherwise  where  they  go  only  to  a  part,  and  where  recompense  can  be  had  in  damages. 
See  the  same  cases,  and  6  Term,  572,  Campbell  v.  Jones ;  4  East,  484,  Hall  v.  Caze- 
nove.  And  if  a  day  is  appointed  for  performing  the  covenant  on  one  part,  and  it  is  to 
happen  or  may  happen  before  the  covenant  on  the  other  part  is  to  be  performed,  the  cove- 
nants are  not  dependent.  2  H.  Black.  389,  Terry  v.  Duntze ;  1  East,  629,  631  ;  2  Johns. 
Rep.  272,  Seers  v.  Fowler;  Id.  387,  Havens  v.  Bush.  Covenants  are  to  be  construed 
to  be  dependent  or  independent,  not  according  to  their  arrangement  in  the  deed,  but  ac- 
cording to  the  intention  and  meaning  of  the  parties,  and  the  order  in  which  the  several 
things  are  to  be  done;  and  technical  words  should  give  way  to  such  intention.  Willes, 
157;  7  Term,  130,  Morton  v.  Lamb;  8  Term,  366,  Glazebrook  v.  Woodrow;  5  Bos. 
6c  Pull.  233,  Smith  v.  W'oodhouse ;  2  Johns.  Rep.  145,  Barraso  v.  Madan.  See  2  Saun. 
320,  note  (4)  by  Serj.  Williams.} 

But,  if  there  be  a  covenant,  that  an  obligee  shall  not  put  the  bond  in- 
suit  at  any  time,  such  covenant  is  pleadable  in  bar  as  a  release,  because 
in  effect  it  is  so.  But,  where  the  covenant  is,  that  it  shall  not  be  put  in 
suit  for  a  certain  time  limited  in  the  deed,  this  is  only  a  covenant;  and 
for  breach  thereof  an  action  is  maintainable ;  but  it  is  not  pleadable  in 
bar  to  the  bond. 

Carth.  64,  per  Curiam. 

\Accord  with  satisfaction  by  deed  is  a  good  plea  in  discharge  of 

covenant,  as  well  before  breach  as  after:  because  it  is  an  action  merely 

personal ;  in  which  only  damages  shall  be  recovered,  and  it  enures  as  a 

release  of  the  covenant. 

Robards  v.  Stoker,  Palm.  110.  In  Russell  v,  Russell,  3  Lev.  189,  it  is  said  to  be  nc 
plea,  unless  executed  on  both  parts. 

So,  accord  with  satisfaction  by  parol,  made  after  the  breach,  is  a 

good  plea,  the  defendant  allesing  that  the  terms  of  the  agreement  were 

duly  complied  with  on  his  part. 

Co.  Ent.  117.  \\  East,  630.}  However,  a  variation,  by  parol,  of  the  terms  of  an 
agreement  under  seal,  can  avail  neither  plaintiff  nor  defendant  at  law,  though  such  new- 
dispensation  may  be  a  ground  for  resorting  to  a  court  of  equity.  Littler  v.  Holland, 
3  Term  Rep.  590.     {See  1  East,  619,  Heard  v.  Wadham.} 

||  In  covenant  for  the  nonpayment  of  a  proportion  of  certain  taxes 
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and  assessments,  there  was  a  plea  of  a  discharge  (in  the  nature  of  a  re 
lease)  without  deed  of  all  damages  and  demands,  which  the  plaintiff  had 
against  the  defendant,  and  on  demurrer  adjudged  ill ;  for  that  a  covenant 
to  pay  money,  which  is  by  deed,  cannot  be  discharged  without  deed. 

Rogers  v.  Payne,  2  Wils.  376 ;  Selw.  N.  P.  469,  S.  C.  more  fully  reported. 

In  covenant  for  the  nonpayment  of  rent,  the  defendant  pleaded  accord 
with  satisfaction  before  breach ;  and  on  demurrer  disallowed ;  for  the 
covenant  being  created  by  deed  cannot  be  discharged  but  by  deed.  But 
accord  with  satisfaction  is  a  good  plea  in  discharge  and  satisfaction  of 
the  damages  on  a  covenant  broken. 

Snow  v.  Franklin,  1  Lutw.  358;  Kaye  v.  Waghorn,  1  Taunt.  430,  S.  P.  || 

f3To  an  action  of  covenant  on  an  indenture  of  apprenticeship,  infancy 
is  a  good  plea  in  bar. 

M'Knightv.  Hogg,  1  Const.  Rep.  117.£f 

||To  an  action  on  a  covenant  in  a  deed,  (made  for  performance  of  several 
matters,)  the  defendant  cannot  plead  in  bar,  that  in  the  deed  there  is  a 
covenant  that  in  case  any  difference  should  arise  between  the  parties 
respecting  any  part  of  the  agreement,  it  should  be  settled  by  arbitrators, 
and  that  defendant  offered  to  refer  but  that  plaintiff  refused,  for  such  an 
agreement  cannot  oust  the  jurisdiction  of  a  court  of  law  or  equity. 

Thompson  v.  Charnock,  8  Term  R.  139. 

In  covenant  where  the  assignee  of  the  lessor  alleges  that  the  lessor 
was  possessed  for  the  remainder  of  a  term  of  twenty-two  years,  com- 
mencing, &c,  the  defendant,  the  lessee,  may  traverse  this  allegation. 

Carvick  v.  Blagrave,  1  Bro.  &  Bing.  531 ;  4  Moo.  303. 

A  lessee  cannot  plead  to  an  action  of  covenant  for  rent  an  assignment 
and  tender  by  the  assignee. 

Orgill  v.  Kemshead,  4  Taunt.  R.  642. 

To  an  action  of  covenant  for  using  malt  not  bought  of  the  plaintiff 
contrary  to  covenant,  it  is  not  a  good  plea  that  plaintiff  had  delivered 
bad  malt  to  defendant,  who  thereupon  bought  malt  of  others,  although 
the  defendant  by  the  deed  was  authorized  to  buy  malt  of  others  if  the 
plaintiff  delivered  bad  malt ;  for  as  one  failure  by  the  plaintiff  could  not 
operate  as  a  total  suspension  of  the  covenant,  the  defendant  should  have 
alleged  a  request  to  send  him  good  malt,  and  that  he  had  purchased 
malt  of  others  on  the  plaintiff's  failure  to  do  so. 

Weaver  v.  Sessions,  6  Taunt.  154;  1  Marsh.  505. 

Where  the  plaintiff  suing  on  a  covenant  not  to  stock  a  field  otherwise 
than  with  sheep,  averred  under  a  viz.  that  defendant  stocked  it  with 
other  cattle,  on  the  1st  October,  IS  16,  and  on  nineteen  other  days,  be- 
tween that  day  and  2Sth  September,  1817:  if  defendant  plead  that  he 
did  not  stock  it  otherwise  than  with  sheep  on  the  several  days  in  the 
declaration  mentioned,  the  plea  is  bad  on  special  demurrer,  the  issue  on 
the  specific  days  being  immaterial. 

Corporation  of  Arundel  v.  Bowman,  8  Taunt.  190;  2  Moo.  91. 

To  covenant  for  not  erecting  a  mill  according  to  covenant  with  the 
plaintiff,  the  defendant  pleaded" that  within  a  reasonable  time  he  began 
to  provide  materials  for  erecting  it,  and  whilst  he  was  so  doing  the 
plaintiff  requested  him  to  refrain  until  plaintiff  should  request :  2d,  That 
he  committed  the  supposed  breach  of  covenant  by  the  leave  and  license 
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of  the  plaintiff;  both  pleas  held  bad,  for  the  covenant  under  seal  could 
not  he  dispensed  with  by  parol. 

Cordwent  v.  Hunt,  8  Taunt.  596. 

Where  plaintiff  declares  on  a  covenant  to  abide  by  an  award,  and  al- 
leges a  breach  in  nonpayment  of  money  pursuant  to  it,  it  is  good  plea 
that  before  the  award,  the  defendant  by  deed  revoked  the  authority  of 
the  arbitrators,  although  such  revocation  be  in  itself  a  breach  of  the 
covenant. 

Marsh  v.  Bulteel,  5  Barn.  &  A.  507. 

To  covenant  against  the  assignee  of  lessee,  declaring  that  all  the  right, 
&c,  of  the  lessee  vested  in  the  defendant,  and  that  afterwards  the  pre- 
mises were  out  of  repair,  it  is  not  a  good  plea  that  for  one  period  de- 
fendant was  possessed  of  one-sixth  of  the  premises  as  tenant  in  common 
with  A,  B,  and  C,  and  for  another  period  of  one-third  as  tenant  in  com- 
mon with  B  and  C,  and  that  no  greater  interest  ever  came  to  him  by 
assignment ;  as  the  defendant  should  have  pleaded  in  abatement,  and 
shown  how  the  other  persons  became  tenants  in  common  with  him. 

Merceron  v.  Dowson,  5  Barn.  &  C.  479. || 


COURTS,  AND    THEIR   JURISDICTION   IN 

GENERAL. 


£  A  court  is  an  incorporeal  political  being,  which  requires  for  its  exist- 
ence, the  presence  of  the  judges,  or  a  competent  number  of  them,  and 
a  clerk  or  prothonotary,  at  or  during  which,  and  a  place  where  it  is  by 
law  authorized  to  be  held ;  and  the  performance  of  some  public  act, 
indicative  of  a  design  to  perform  the  functions  of  a  court.  In  another 
sense,  the  judges,  clerk,  or  prothonotary,  counsellors  and  ministerial  offi- 
cers are  said  to  constitute  the  court.  According  to  Lord  Coke,  a  court 
is  a  place  where  justice  is  judicially  administered.  The  judges  alone 
are,  in  common  parlance,  called  the  court. 

Bouv.  L.  D.  h.  t.;  Co.  Litt.  58  a.g/ 

For  the  better  understanding  of  the  nature  and  jurisdiction  of  courts, 
it  may  be  necessary  to  premise  some  considerations  concerning  them  in 
general,  before  each  particular  court  comes  to  be  treated  of;  and  this  I 
shall  do  by  considering, 

(A)  The  Nature  and  Original  of  our  Courts,  and  by  what  Authority  constituted. 

(B)  The  Judges  and  Persons  exercising  a  Jurisdiction. 

(C)  What  determines  their  Jurisdiction  and  Authority. 

(D)  Their  Division,  and  the  Subordination  of  one  Court  to  another:    And  herein, 

1 .  In  general,  the  several  Kinds  of  Courts  which  exercise  a  Jurisdiction. 

2.  Such  as  are  of  Record  or  not. 

3.  How  inferior  Courts  must  claim  their  Jurisdiction  ,-  and  herein  of  Pleading  to 

the  Jurisdiction,  and  demanding  Conusance. 

4.  Where  it  must  appear  that  inferior  Courts  have  a  Jurisdiction. 

(E)  What  is  incidental  to  all  Courts  in  general. 
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(A)  The  Nature  and  Original  of  our  Courts,  and  by  what  Authority  constituted. 

In  the  Saxon  times,  the  Wittingham  Mote*  was  the  chief  court  of  the 

kingdom,  where  ail  matters  both  civil  and  criminal,  and  also  relating  to 

the  revenue,  were  debated  and  determined ;  but  for  civil  and  criminal 

matters,  it  was  only  a  court  in  the  first  instance,  for  facts  arising  within  the 

county  where  it  sat ;  but  by  way  of  appeal  from  the  injustice  of  other 

courts,  it  heard  and  determined  causes  from  all  other  counties. 

Lamb.  Arch.  57,  239,  245;  Mirror,  c.  5,  §  1. 

*  Or  witen-agemot,  or  witlen-age-mots.  See  Squire  on  the  Ano-lo-Saxon  Govern- 
ment, 165. 

To  this  court  were  summoned  the  earls  of  each  county,  and  the  lords 
of  each  leet,  and  likewise  representatives  of  towns,  who  were  chosen 
by  the  burgesses  of  the  town,  who  appeared  on  the  king's  summons, 
which  issued  once  a  year  at  least ;  and  here  new  laws  were  enacted,  or 
old  ones  repealed,  after  the  manner  of  our  parliaments. 

Lamb.  Arch.  239. 

But  William  the  Conqueror  caused  the  states  to  recognise  him,  and 
fearing  that  these  parliaments,  consisting  of  Englishmen,  might  prove 
dangerous,  he  established  a  constant  court  in  his  own  hall,  made  up  of 
the  officers  of  his  palace,  and  they  transacted  the  business  both  criminal 
and  civil,  and  likewise  the  matters  of  the  revenue  ;  and,  as  they  state 
in  the  hall,  they  were  a  court  criminal,  and  when  up  the  stairs,  a  court 
of  revenue  ;  the  civil  pleas  they  heard  in  either  court. 

Madox,  c.  7. 

The  court  consisted,  1.  Of  the  Justiciar,  who  presided,  and  was  called 
Capita/is  Justiciarius  totius  JInglise,  and  chiefly  determined  all  pleas 
civil  and  criminal,  and  was  also  the  chief  officer  of  state.  2.  The  chan- 
cellor, who  formed  all  patents,  and  put  the  seal  to  them,  and  had  the 
custody  thereof,  both  for  writs  and  patents.  3.  The  treasurer,  before 
whom  all  accounts  were  chiefly  audited ;  and  he  it  was  that  presided  in 
matters  relating  to  the  revenue.  4.  The  constable  and  marshal,  to  whom 
all  matters  of  honour  and  of  war  and  peace  were  referred,  to  determine 
according  to  the  law  of  nations  and  of  arms.  5.  The  seneschal  or 
steward,  and  marshal,  who  determined  the  quarrels  and  disputes  between 
the  king's  menial  servants;  the  marshal  was  also  to  keep  the  prisoners, 
and  take  care  that  no  indecency  was  committed  in  the  king's  house. 
6.  The  chamberlain,  who  was  to  count  the  king's  money  as  it  came  in, 
and  issued  out  of  the  treasury. 

Madox,  c.  2. 

This  was  the  sovereign  court  of  the  kingdom,  where  justice  was  admi- 
nistered, and  where  all  matters  of  the  highest  moment  were  transacted 
by  the  king  himself  and  these  officers ;  yet,  in  some  cases  of  great  im- 
portance, as  upon  the  levying  of  a  new  war,  or  raising  an  escuage,  most 
of  the  great  persons  that  held  in  capite  were  called,  and  then  it  was 
termed  the  commune  concilium  regni,  or  the  parliament;  to  which 
afterwards  the  representatives  of  boroughs  that  held  in  capite  were 
called. 

Towards  the  Norman  period,  the  power  of  the  justiciar  became  for- 
midable, and  in  the  barons'  war  was  turned  against  the  king.  The  king 
also  found,  that  the  barons  who  held  large  districts  were  likely  to  grow 
more  and  more  troublesome  to  the  crown;  for  though  in  the  Conqueror's 

Vol.  II.— 78  3  f  2 


618  COURTS. 

(A)  Nature  and  Original  of  our  Courts,  &c. 

time,  and  for  some  reigns  after  the  conquest,  they  were  kept  in  very 
good  subjection,  the  Norman  and  English  barons  being  a  balance  for 
each  other ;  yet  time  wearing  away  the  distinction,  and  the  Normans 
growing  up  English,  they  became  fond  of  those  liberties  and  privileges 
which  the  English  had  enjoyed  in  the  Saxon  times.  Hence  it  was  neces- 
sary to  introduce  a  new  policy,  and  hence  the  original  of  our  courts,  as 
we  have  them  at  this  day  in  Westminster  Hall. 

To  give  countenance  to  this  new  erection  and  division  of  courts, 
(which  was  completed  by  E.  1,)  as  also  that  it  might  still  be  seen  that 
all  justice  flowed  from  the  king,  the  king  himself  (a)  sat  in  person  in  the 
Court  of  (b)  King's  Bench ;  and  hence  the  power  of  this  court,  which  it 
still  retains,  of  exercising  a  superintendency  over  other  jurisdictions. 
But,  though  the  king  was  sometimes  present,  yet  the  chief  justice  gave 
the  rule,  that  the  king  might  not  decide  in  his  own  cause. 

(a)  Speed,  521 ;  Roll.  Abr.  535.  (6)  Is  still  supposed  to  have  always  the  king  him- 
self in  person  sitting  in  it.  Dyer,  187,  pi.  6;  Crompton  of  Courts,  78.  And  hence 
every  process  in  the  King's  Bench  is  made  returnable  before  the  king  himself.  28  Ass. 
pi.  52. 

But,  however  this  regulation  might  have  been  begun,  or  however  it 
might  have  been  formerly,  as  to  the  king's  sitting  and  determining  in 
causes,  it  seems  now  agreed,  that  the  king  having  delegated  his  whole 
judicial  power  to  the  judges  of  his  several  courts,  those  judges,  by  the 
long,  constant,  and  uninterrupted  usage  of  many  ages,  have  now  gained 
a  known  and  stated  jurisdiction,  regulated  by  certain  and  established 
rules,  which  the  king  himself  cannot  make  any  alteration  in  without  an 
act  of  parliament. 

2  Inst.  73;  2  Hawk.  P.  C.  2. 

But,  as  the  king  is  the  fountain  of  justice,  and  the  supreme  magistrate 
of  the  kingdom,  intrusted  with  the  whole  executive  power  of  the  law, 
no  court  whatsoever  can  claim  (c)  any  jurisdiction,  unless  it  some  way 
or  other  derive  it  from  him. 

S.  P.  C.  54,  55 ;  2  Hawk.  P.  C.  2.  (c)  Therefore,  if  an  ordinary  certify,  or  try  bas- 
tardy, without  a  writ  from  the  king's  temporal  courts,  it  is  void  ;  for  the  spiritual  juris- 
diction within  these  kingdoms  is  derived  from  the  king,  and  must  be  exercised  in  the 
manner  the  king  has  appointed.    Roll.  Abr.  361. 

/3  Consent  of  parties  cannot  confer  jurisdiction  on  the  court  in  relation 
to  a  matter  excluded  by  law.  (d)  But  when  the  court  has  jurisdiction 
of  the  subject-matter,  and  the  party  is  privileged  from  the  jurisdiction, 
he  may  waive  such  privilege,  (e)  For  the  same  reason,  when  the  court 
having  jurisdiction  have  exercised  it,  and  their  power  over  the  case  is 
gone,  the  parties  may  restore  it  by  consent,  (g) 

(d)M'Call  v.  Peachy,  1  Call,  55;  Wells  v.  Reynolds,  1  Const.  Rep.  478;  Lindsay 
v.  M'Clelland,  1  Bibb,  263;  Simpson  v.  M'Mellion,  1  M.  &  N.  192;  Foley  v.  People, 
1  Breese,  32;  Brown  v.  M'Kee,  1  J.  J.  Marsh.  476;  Bents  v.  Greeves,  3  M'Cord,  280; 
Orrnsby  v.  Lynch,  6  Litt.  303.  (e)  Overstreet  v.  Brown,  4  M'Cord,  79;  Cleveland  v. 
Walsh,  4  Mass.  593  ;  Harrison  v.  Rowan,  Peters's  C.  C.  R.  469 ;  Campbell  v.  Cowden, 
Wright,  484.     (g)  Brown  v.  Crow,  Hardin,  448;  Bogle  v.  Fitzhugh,  2  Wash.  213.gr 

But  it  is  clearly  agreed,  that  the  king  cannot  give  any  addition  of  ju- 
risdiction to  an  ancient  court,  but  that  all  such  courts  must  be  holden  in 
such  manner,  and  proceed  by  such  rules,  and  in  such  cases  only  as  their 
known  usage  has  limited  and  prescribed.  And  hence  it  followeth,  that 
the  Court  of  King's  Bench  cannot  be  authorized  to  determine  a  mere 


COURTS.  619 

(B)  Judges,  and  Persons  exercising  a  Jurisdiction. 

real  action  between  subject  and  subject ;  nor  can  the  Court  of  Common 
Pleas,  to  inquire  of  treason  or  felony. 

6  H.  7,  4  b,  5  a;  4  Inst.  125,  127;  6  Co.  11  b,  12  a. 

And  it  is  said,  that  the  king  is  so  far  restrained  by  the  ancient  form? 
in  all  cases  of  this  nature,  that  his  grant  of  a  {a)  judicial  office  for  life 
which  has  been  accustomed  to  be  granted  only  at  will,  is  void. 

4  Inst.  87 ;  Sid.  338.  (a)  That  the  king  cannot  grant  a  mere  spiritual  jurisdiction, 
as  to  ordain,  institute,  &c,  to  a  lay  person,  nor  can  he  exercise  it  himself;  but  must 
administer  those  laws  by  bishops,  as  he  does  the  common  law  by  judges. 

Also,  commissions  to  seize  the  goods,  and  imprison  the  bodies  of  all 
persons  who  shall  be  notoriously  suspected  of  felonies  and  trespasses, 
without  any  indictment  or  other  legal  process  against  them,  are  illegal 
and  void. 

4  Ass.  5;  Bro.  Commission,  3,  15,  16;    12  Co.  30,  31 ;  2  Inst.  478.     A  commission 
under  the  great  seal  to  take  J  N,  a  notorious  robber,  and  to  seize  his  lands  and  ffoods 
illegal.    2  Inst.  54.  s 

And  it  is  said  that  the  king  cannot  grant  any  new  commission  what- 
soever that  is  not  warranted  by  ancient  precedents,  however  necessary 
it  may  seem,  and  conducive  to  the  public  good  ;  and,  therefore,  (b)  com- 
missions to  assay  weights  and  measures,  being  of  a  new  invention,  were 
condemned  by  parliament.  And  it  is  (c)  said,  that  the  king  could  not 
authorize  persons  to  take  care  of  rivers,  and  the  fishery  therein,  accord- 
ing to  the  method  prescribed  by  the  statute  of  Westm.  2,  c.  47,  before  the 
making  of  that  statute. 

(6)  4  Inst.  163  ;  18  E.  3,  1,  4.     (c)  2  Inst.  478. 

.3  A  foreign  government  cannot  establish  a  court  of  judicature  within 
the  United  States,  unless  authorized  by  treaty. 
Glass  v.  The  Betsey,  3  Dall.  6. 

No  portion  of  the  judicial  power  of  the  United  States  can  be  vested, 
except  in  courts  ordained  and  established  by  Congress. 
Martin  v.  Hunter's  Lessee,  1  Wheat.  304.  # 

(B)  Judges,  and  Persons  exercising  a  Jurisdiction. 

The  king  himself,  though  he  be  intrusted  with  the  whole  executive 
power  of  the  law,  cannot  sit  in  judgment  in  any  court,  but  his  justice, 
and  the  laws,  must  be  administered  according  to  the  power  committed 
to  and  distributed  among  his  several  courts  of  justice. 

4  Inst.  70,  71  ;  2  Inst.  103;  8  H.  4,  13  b,  S.  P.  C.  54;  Dalt.  c.  1. 

All  judges  must  derive  their  authority  from  the  crown,  by  some  com- 
mission warranted  by  law.  The  judges  of  Westminster  are  all  (except 
the  Chief  Justice  of  the  King's  Bench,  (d)  who  is  created  by  writ)  ap- 
pointed by  patent,  and  formerly  held  their  places  only  during  the  king's 
pleasure,  (e)  But  now,  for  the  greater  security  of  the  liberty  of  the  sub- 
ject, by  the  12  &  13  W.  3,  c.  2,  their  commissions  are  to  be  quamdiu  se 
bene  gesserint ;  but,  upon  the  address  of  both  houses  of  parliament,  it 
may  be  lawful  to  remove  them,  (g) 

4  Inst.  74,  75.  (d)  [He  was  anciently  made  by  patent  also ;  the  alteration  took  place 
under  E.  1,  when  his  title  was  changed  from  summus  to  capitalis  justictarius.  Ibid, 
(e)  The  chief  and  other  barons  of  the  Exchequer  were  created  in  Sir  E.  Coke's  time, 
quamdiu  se  bene  gesserint.  lb.  117.  (g)  ||  Our  distant  settlements  are  not  considered  as 
within  the  compass  of  this  statute,  which  is  understood  to  be  limited  to  the  courts  of 
Westminster-hall ;  and  therefore  the  commissions  of  the  king's  judges  in  the  East  males 
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are  still  during  pleasure.  The  statutes  of  13  G.  3,  c.  63,  and  39  &  40  G.  3,  c.  79,  under 
which  the  courts  in  that  country  were  constituted,  are  wholly  silent  as  to  the  estate 
which  the  judges  shall  take  in  their  office,  and  being  left  as  at  common  law,  an  estate  at 
will  only  is  granted  to  them.  [| 

And  by  the  27  H.  8,  c.  24,  it  is  enacted,  "  That  no  person  or  persons, 
of  what  estate,  degree,  or  condition  soever  they  he,  shall  have  any  power 
or  authority  to  make  any  justices  of  eyre,  justices  of  assize,  justices  of 
peace,  or  justices  of  jail  delivery,  but  that  all  such  officers  and  ministers 
shall  he  made  by  letters  patent  under  the  king's  great  seal,  in  the  name 
and  by  the  authority  of  the  king's  highness,  in  all  shires,  counties  pala- 
tine, Wales,  &c,  or  any  other  his  dominions,  &c,  any  grants,  usages, 
allowance,  or  act  of  parliament  to  the  contrary  notwithstanding." 

As  all  judges  must  derive  their  authority  from  the  crown,  by  some 
commission  warranted  by  law,  they  must  also  exercise  it  in  a  legal  man- 
ner, and  hold  their  courts  in  their  proper  persons,  for  they  cannot  act 
by  (a)  deputy,  nor  any  way  transfer  their  power  to  another,  as  the  judges 
of  ecclesiastical  courts  may. 

Bro.  Judges,  11 ;  Latch.  7;  Cro.  Car.  259  ;  Cro.  Eliz.  314.  (a)  That  a  recorder  of 
a  town,  unless  the  custom  allows,  cannot  make  a  deputy;  for  this  is  a  judicial  office, 
vide  Raym.  88;  Lev.  125;  Keb.  538,  639,  659,  and  the  title  Office  and  Officers. 

But  it  seems,  that,  regularly,  where  there  are  divers  judges  of  a  court 
of  record,  the  act  of  any  one  of  them  is  effectual,  especially  if  their  com- 
mission do  not  expressly  require  more. 

2  Hawk.  P.  C.  3,  and  vide  the  authorities  there  cited. 

The  judges  are  bound  by  oath  to  determine  according  to  the  known 
laws  and  ancient  customs  of  the  realm  ;  and  their  rule  herein  must  be 
the  judicial  decisions  and  resolutions  of  great  numbers  of  learned,  wise, 
and  upright  judges,  upon  a  variety  of  particular  facts  and  cases,  and  not 
their  own  arbitrary  will  and  pleasure,  or  that  of  their  prince. 

Vide  the  statutes  18  E.  3,  c.  1 ;  20  E.  3,  c.  1,  2;  4  Inst.  88,  109;  Dalt.  13. 

But,  though  they  are  to  judge  according  to  the  settled  and  established 

rules  and  ancient  customs  of  the  nation,  approved  for  many  successions 

of  ages,  yet  are  they  freed  from  all  prosecutions  for  any  thing  done  by 

ihem  in  court,  which  appears  to  have  been  an  (b)  error  of  their  judgment. 

S.  P.  C.  173;  Co.  24;  12  E.  4,  18;  21  E.  4,  67  a;  Salk.  397.  /2  Philps  v.  Sill, 
1  Day,  315  ;  Tracey  v.  Williams,  2  Conn.  1 13  ;  Brody  v.  Rutledge,  2  Bay,  69  ;  Lining 
v.  Bentham,  2  Bay,  1 ;  Ambler  v.  Church,  1  Root,  211;  Moore  v.  Ames,  3  Caines,  170 ; 
Little  v.  Moore,  1  South,  74 ;  Eli  v.  Thompson,  3  Marsh.  76 ;  Young  v.  Herbert,  2  N. 
&  M.  172;  Yates  v.  Lansing,  5  Johns.  R.  282;  S.  C.  9  Johns.  395;  Vanderheyden  v. 
Young,  11  Johns.  150;  Tompkins  v.  Sands,  8  Wend.  468;  Cunningham  v.  Bucklin, 
8  Cowen,  178;  Ross  v.  Rittenhouse,  2  Dall.  160;  1  Yeates,  443;  Reid  v.  Hood  and 
Burdine,  2  N.  &  M.  168.  g/  (b)  But,  where  for  wilful  corruption  they  have  been  com- 
plained of  in  the  star-chamber,  vide  Vaugh.  139,  and  may  still  be  called  to  an  account 
m  parliament.     Hawk.  P.  C.  c.  72,  §  6 ;  12  Co.  24. 

Nor  is  a  judge,  constituted  by  the  king,  and  thereby  stamped  with  his 
approbation,  and  to  whom  alone  it  belongs  to  judge  of  his  fitness,  to  be 
reflected  on,  censured,  defamed,  or  vilified  with  respect  to  his  ability, 
parts,  fitness  for  his  place,  &c. ;  for,  if  this  were  allowed,  it  would  be 
impossible  to  keep  in  the  people  that  veneration  of  his  person,  and  sub- 
mission to  his  judgments,  without  which  it  is  impossible  to  execute  the 
laws  with  vigour  and  success ;  and  hence  all  scandalous  reflections  on 
the  judges  of  Westminster-hall  are  within  the  statute  of  scandalum 
magnatum. 

Vaugh.  138. 
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j3  An  attorney  may,  in  respectful  terms,  write,  and  even  print,  in  self- 
defence,  a  letter  in  which  he  tells  a  judge  that  the  court  has  lost  the  con- 
fidence of  the  people,  and  suggests  his  retirement  as  a  means  of  restor- 
ing it. 

Austin's  Case,  5  Rawle,  191.^ 

No  person  can  be  a  judge  in  his  (b)  own  cause,  but  the  chief  justice 
of  the  Common  Pleas  may  bring  an  action  in  that  court,  but  then  the 
entry  must  be  special,  viz.  placita  coram  Johanne  Blencow  milite,  &c. 

8  H.  6,  19  b  ;  2  Roll.  Abr.  92 ;  Salk.  398.  0  See  Pearce  v.  Atwood,  13  Mass.  340 ; 
Commonwealth  v.  Ryan,  5  Mass.  92;  Owings  v.  Gibbons,  2  Marsh.  517;  Justices  v. 
Fennimore,  Coxe,  190;  Commissioners  v.  Lytle,  3  Ham.  289  ;  Waterhouse  v.  Martin, 
Peck,  374.  tf  (6)  The  Mayor  of  Hereford  was  laid  by  the  heels,  for  sitting  in  judgment 
in  a  cause  where  he  himself  was  lessor  of  the  plaintiff  in  ejectment,  though  he  by  the 
charter  was  sole  judge  of  the  court.     Salk.  396. 

$  A  judge  cannot  be  challenged  or  excepted  to  for  corruption ;  he  can 
be  punished  by  indictment  or  removed  by  impeachment. 

M'Dowell  v.  Van  Deuson,  12  Johns.  356. 

Members<  of  a  court  when  interested,  or  when  their  relations  are  inte- 
rested in  the  event  of  the  cause,  are  allowed  to  withdraw  from  their 
seats  in  court ;  but  they  cannot  withdraw  merely  because  they  have 
formed  and  expressed  an  opinion  on  the  question  before  the  court. 

North  River  Steamboat  Company  v.  Livingston,  3  Cowen,  724.  See  Den  v.  Hop- 
kins, 1  Penna.  195;  Turnbull  v.  O'Harra,  4  Yeates,  446;  Bank  of  North  America  v. 
Fitzsimmons,  2  Binn.  454. 

A  judge  may  or  may  not  sit  in  a  cause  in  which  he  has  been  counsel ; 

this  is  discretionary  with  him. 

Commonwealth  v.  Child,  10  Pick.  252;  Owings  v.  Gibbons,  2  Marsh.  517. # 
No  judge  of  any  court  of  record  is  compellable  to  deliver  his  opinion 

before-hand,  in  relation  to  any  question  which  may  afterwards  come 

judicially  before  him. 

1  H.  7,  26  a;  3  Inst.  29  ;  Fortesc.  Rep.  389.  /S  No  court  is  bound  to  give  an  opinion 
upon  an  abstract  question  propounded  to  it,  not  belonging  to  the  case.  Hamilton  v. 
Russell,  1  Cranch,  318.  Nor  is  the  court  obliged  to  modify  the  propositions  submitted 
by  counsel  in  the  course  of  a  trial,  so  as  to  make  them  fit  the  cause.  If  not  pertinent  to 
the  cause,  they  may  be  rejected.     Elliott  v.  Piersoll,  1  Pet.  338. 

When  an  act,  under  which  a  judge  was  appointed,  has  been  declared 
void,  because  it  was  unconstitutional,  the  official  acts  of  the  judge  will 
nevertheless  be  held  valid  until  his  commission  shall  be  declared  void. 

Taylor  v.  Skrine,  2  Const.  R.  696. 

A  defendant  cannot  plead  to  the  jurisdiction  of  the  court  because  the 
judge  before  whom  the  cause  is  to  be  tried  was  not  duly  and  lawfully 
commissioned. 

Beard  v.  Cameron,  3  Murph.  181 ;  1  Stew.  442.  tf 

||  By  st.  12  G.  2,  c.  27,  reciting  that  by  st.  8  R.  2,  c.  2,  no  man  of  law 
shall  be  thenceforth  justice  of  assize,  or  of  the  common  delivery  of  jails 
in  his  own  country;  and  that  by  st.  33  H.  8,  c.  24,  no  justice,  nor  other 
man  learned  in  the  law  of  this  realm,  shall  use  or  exercise  the  office  of 
justice  of  assize  within  any  county  where  the  said  justice  was  born  or 
doth  inhabit,  upon  pain  to  "forfeit  for  every  offence  contrary  to  the  said 
act  one  hundred  pounds ;  and  that  such  acts  had  been  construed  to  ex- 
tend, not  only  to  justices  of  assize  and  of  jail  delivery,  but  also  to  justices 
of  nisi  prius,  and  justices  ot  oyer  and  terminer ;  which  construction  had 
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been  attended  with  very  great  inconveniencies;  it  is  enacted,  that  "it 
shall  and  may  be  lawful  from  time  to  time,  and  at  all  times  thereafter, 
to  and  for  the  chief  justice  and  justices  of  either  Bench,  and  to  and  for 
the  chief  baron  and  other  barons  of  the  Court  of  Exchequer,  and  to  and 
for  any  other  person  or  persons  learned  in  the  law,  who  shall  be  ap- 
pointed justice  or  justices  of  oyer  and  terminer,  or  jail-delivery,  in  any 
county  or  counties  within  that  part  of  Great  Britain  called  England,  to 
use  and  exercise  the  office  or  offices  of  justice  or  justices  of  oyer  and 
terminer,  or  jail-delivery,  in  any  such  county  or  counties,  notwithstand- 
ing they  or  any  of  them  shall  have  been  born  or  do  inhabit  within  any 
such  county  or  counties ;  and  that  they  shall  not  be  liable  for  so  doing 
to  the  said  penalty  or  forfeiture  of  one  hundred  pounds,  or  to  any  other 
punishment  or  penalty  whatsoever ;  any  thing  in  the  said  recited  acts 
&c,  notwithstanding.  || 

(C)  What  determines  their  Jurisdiction  and  Authority. 

It  has  been  determined,  that  at  common  law  the  patents  of  the 
judges,  {a)  sheriffs,  escheators,  commissioners  of  oyer  and  terminer,  jail- 
delivery,  and  of  the  peace,  and  of  the  attorney-general,  are  determined 
by  the  death  of  the  king,  in  whose  name  they  are  made. 

And.  44;  Dyer,  165;  7  Co.  30  a;  Cro.  Car.  1,  2;  N.  Bendl.  79.  (a)  But  the  office 
of  a  sheriff,  in  such  places  where  he  is  chosen  by  a  corporation,  having  by  its  charter 
the  inheritance  of  the  office,  does  not  determine  by  the  demise  of  the  king.  7  Co.  30  b. 
Nor  the  authority  of  a  coroner  or  verderor.  Dais.  15;  Dyer,  165;  2  Inst.  175;  1  Lev. 
120.  Nor  does  any  corporation  officer,  who  by  the  charter  is  invested  with  judicial  au- 
thority lose  it  by  such  demise.  2  Hawk.  P.  C.  3.  /2By  the  Constitution  of  the  United 
States,  art.  3,  §  1,  it  is  provided  that  "the  judges  both  of  the  supreme  and  inferior 
courts  shall  hold  their  offices  during  good  behaviour.  In  some  of  the  states,  under  the 
state  constitutions,  the  judges  hold  their  offices  during  their  good  behaviour;  in  others 
during  good  behaviour  or  until  they  shall  attain  a  certain  age;  and  in  others  for  a 
limited  time. g/ 

But  to  prevent  the  disorders  and  other  inconveniences  which  may 
happen  upon  the  death  of  a  king,  from  the  want  of  persons  armed  with 
competent  authority  to  execute  the  laws  before  the  successor  can  have 
time  to  appoint  others,  by  the  7  &  S  W.  &  M.  c.  27,  it  is  enacted,  that 
"  no  commission,  either  civil  or  military,  shall  cease,  determine,  or  be 
void,  by  reason  of  the  death  and  demise  of  his  then  majesty,  or  of  any 
of  his  heirs  or  successors,  kings  or  queens  of  this  realm ;  but  that  every 
such  commission  shall  be,  continue,  and  remain  in  full  force  and  virtue 
for  the  space  of  six  months  next  after  any  such  death  or  demise,  unless 
in  the  mean  time  superseded,  determined,  or  made  void  by  the  next  and 
immediate  successor,  to  whom  the  imperial  crown  of  this  realm,  accord- 
ing to  the  act  of  settlement  in  the  said  statute  before  mentioned,  is  limited 
and  appointed  to  go,  remain,  or  descend." 

1  W.  &  M.  st.  2,  c.  2. 

And  by  the  I  Ann.  c.  8,  ||  reciting,  forasmuch  as  some  doubt  may  be 
conceived  of  the  extent  of  the  above  clause  in  the  act  of  7  &  8  W.  3. 
therefore,  for  the  avoiding  of  any  dispute  or  question  that  may  arise 
concerning  the  construction  thereof,  it  is  declared  and  enacted,  that  "no 
patent  or  grant  of  any  office  or  employment,  either  civil  or  military, 
shall  be  taken,  construed  or  adjudged  to  cease,  determine,  or  be  void, 
by  reason  of  the  death  or  demise  of  his  said  late  majesty,  but  that  every 
such  patent  or  grant  shall  be,  continue,  and  remain  in  full  force  and 
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virtue,  from  and  after  the  7th  day  of  March,  1701,  for  the  space  of  six 
months  then  next  ensuing,  unless  in  the  mean  time  superseded,  deter- 
mined, or  made  void  by  her  then  present  majesty."  || 

And  by  §  2,  it  is  further  enacted,  "  That  no  patent  or  grant  of  any 
office  or  employment,  either  civil  or  military,  hereafter  to  be  made,  shall 
cease,  determine,  or  be  void,  by  reason  of  the  death  or  demise  of  anv 
king  or  queen  of  this  realm;  but  that  every  such  patent  or  grant  shall 
be,  continue,  and  remain  in  full  force  and  virtue  for  the  space  of  six 
months  next  after  any  such  death  or  demise,  unless  in  the  mean  time 
superseded,  determined,  or  made  void  by  the  next  immediate  successor, 
to  whom  the  imperial  crown  of  this  realm  is  limited  and  appointed  to 
go,  remain,  or  descend." 

And  it  is  further  enacted  by  §  5,  "  That  no  commission  of  assize,  oyer 
and  terminer,  general  jail  delivery,  or  of  association,  writ  of  admittance, 
writ  of  si  non  omnes,  writ  of  assistance,  or  commission  of  the  peace, 
shall  be  determined  by  the  demise  of  her  then  majesty,  or  of  any  king 
or  queen  of  this  realm  ;  but  every  such  commission  and  writ  shall  be  and 
continue  in  full  force  and  virtue  for  the  space  of  six  months  next  ensu- 
ing, notwithstanding  such  demise,  unless  superseded  and  determined  by 
the  next  successor ;  and  also  no  original  writ,  writ  of  nisi  prius,  com- 
mission, process,  or  proceedings  whatsoever,  in,  or  issuing  out  of  any 
court  of  equity,  nor  any  process  or  proceedings  upon  any  office  or  inqui- 
sition ;  nor  any  writ  of  certiorari,  or  habeas  corpus  in  any  matter  or 
cause,  either  criminal  or  civil :  nor  any  writ  of  attachment,  or  process 
for  contempt ;  nor  any  commission  of  delegacy  or  review  for  any  matter 
ecclesiastical,  testamentary,  or  maritime,  or  any  process  thereupon,  shall 
be  determined,  abated,  or  discontinued  by  the  demise  of  her  then  majesty, 
or  any  king  or  queen  of  this  realm ;  but  every  such  writ,  &c,  shall  re- 
main in  full  force,  to  be  proceeded  upon  as  if  her  majesty  or  such  king 
or  queen  had  lived." 

||  By  st.  1  G.  3,  c.  23,  it  is  enacted,  "  That  the  commissions  of  judges 
for  the  time  being  shall  be,  continue,  and  remain  in  full  force,  during 
their  good  behaviour,  notwithstanding  the  demise  of  his  majesty,  or  of 
any  of  his  heirs  and  successors."  || 

If  a  judge  of  the  Common  Pleas  is  made  a  judge  of  the  King's  Bench, 
by  this  the  inferior  authority  is  determined  ;  for  it  would  be  impertinent 
for  him  to  reverse  his  own  judgment,  which  otherwise  he  might  do  upon 
a  writ  of  error. 

Dyer,  159  ;  Cro.  Car.  128,  S.  C.  cited  and  agreed.  /3  A  member  of  the  Court  for  the 
Correction  of  Errors  may,  by  virtue  of  the  constitution  of  the  state  of  New  York,  decide 
or  take  a  part  in  the  decision  of  a  cause  determined  by  him  when  sitting  as  a  circuit 
judge.  6  Wend.  158.  See  Yates  v.  The  People,  6  Johns.  467.  The  judge  of  a  District 
Court  of  the  United  States  cannot  sit  in  the  Circuit  Court,  in  a  case  brought  by  writ  of 
error  from  the  District  Court.   United  States  v   Lancaster,  5  Wheat.  434.  # 

The  authority  of  justices  in  eyre,  oyer  and  terminer,  &c,  is  (a)  deter- 
mined by  (b)  the  King's  Bench  sitting  in  the  same  county. 

Dyer,  159;  4  Inst.  73;  9  Co.  118.  (a)  Their  authority,  how  suspended  by  writ  of 
supersedeas,  which  is  grantable  on  proof  that  their  commission  was  unduly  obtained,  vide 
Reg.  124,  1-25;  12Ass.21;  4  Inst.  163;  H.P.C.  162.  (b)  Whether  they  have  notice 
thereof  or  not.  4  Inst.  73.  But  qu.  21  H.  7,  29  b.  [Bro.  Commission,  10,  saith  that  it 
is  no  determined,  unless  proclamation  is  made  of  the  coming  of  the  King's  Bench.  But 
eee  2  Hawk.  P.  C.  c.  3,  §  11.] 

If  a  commission  is  made  to  judges  of  assize,  and  after  the  king  makes 
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other  judges  of  assize  in  the  same  county,  (a)  by  this  the  first  commis- 
sion is  not  determined,  but  they  may  proceed  thereupon  ( b)  till  notice 
of  the  second  ;  and  they  are  not  bound  to  take  notice  of  a  proclamation 
thereof  in  the  county,  for  the  law  hath  not  provided  that  any  such  pro 
clamation  thereof  should  be  made. 

Keilw.  116.  (a)  But  where  by  the  issuing  and  notice  of  the  second  commission,  the 
first  is  determined,  and  what  shall  be  sufficient  notice,  vide  Leon.  270;  Godb.  105; 
.MAss.  8;  Bro.  Commission,  14;  Moor,  186,  pi.  333  ;  H.  P.  C.  162  ;  4  Inst.  165; 
Dyer,  355,  p.  36.  And  yet  the  proceedings  shall  not  be  discontinued,  vide  the  statutes 
of  11  H.  6,  c.  6,  and  1  E.  6,  c.  7,  and  2  Hawk.  P.  C.  c.  5,  §  12.  (6)  The  old  sheriff 
may  act  till  the  new  patent  is  shown  him,  so  that  he  may  have  notice  of  his  discharge. 
Cro.  Eliz.  12,  440;  Moor,  186,  pi.  353;  4  Inst.  165,  S.  P.  cont.  But  justices  of  the 
peace  left  out  of  the  new  commission,  must  take  notice  thereof  after  publication  of  the 
new  commission  at  the  next  sessions.  Moor,  187;  4  Inst.  165,  S.  P. 

If  the  justices  hold  a  session  without  adjourning  it,  and  the  commis- 
sion hath  no  time  limited  for  its  continuance,  as  where  it  is  appointed 
pro  hac  vice  only,  their  authority  is  determined  ;  but,  if  the  commission 
be  granted  for  a  certain  time,  or  quamdiu  nobis  placuerit,  as  it  does  not 
necessarily  require  any  adjournment,  if  the  court  holden  by  virtue  of 
such  commission  break  up  without  any  adjournment,  or  upon  a  void 
one,  as  being  made  without  the  consent  of  the  majority  of  the  commis- 
sioners ;  yet  it  may  be  holden  again  on  a  new  summons. 

Crom.  Jur.  125;  H.  P.  C.  161;  4  Inst.  165;  Dais.  24;  Dyer,  205;  Leon.  270. 

It  was(c)  formerly  holden,  that  by  the  justice's  acceptance  of  any 
new  name  of  dignity,  the  commission  was  determined  ;  but  this  is  reme- 
died by  1  E.  6,  c.  17,  by  which  it  is  enacted,  "That  if  any  person,  being 
in  any  of  the  king's  commissions  whatsoever,  shall  fortune  to  be  made 
or  created  duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  (d) 
knight,  justice  of  the  one  bench  or  of  the  other,  or  serjeant  at  law,  or(e) 
sheriff,  yet  that  notwithstanding  he  shall  remain  commissioner,"  &c. 

(t)  Bro.  Commission,  4,  22.  ((/)  But  it  hath  been  doubted  whether  the  dignity  of  a 
baronet,  which  has  been  created  since  that  statute,  be  within  the  equity  of  it.  Cro.  Car. 
104 ;  Lit.  Rep.  81.  (e)  But  now  by  the  1  Ma.  c.  8,  no  person  being  sheriff  shall  ex- 
ercise the  office  of  justice  of  the  peace. 

I5y  the  2  &  3  Ph.  &  M.  c.  18,  "A  new  commission  of  the  peace,  or 
jail-delivery  for  the  county,  &c,  shall  not  supersede  a  former  commission 
for  a  city  or  town  corporate  being  no  county." 

(D)  Of  their  Division,  and  the  Subordination  of  one  Court  to  another:  And  herein, 
1.  In  general,  of  the  several  Kinds  of  Courts  which  exercise  a  Jurisdiction. 

The  most  general  division  of  our  courts  is,  into  such  as  are  of  record, 
or  not ;  those  of  record  are  again  divided  into  such  as  are  supreme,  su- 
perior, or  inferior. 

Hale's  An.  35. 

The  supreme  court  of  this  kingdom  is  the  high  court  of  parliament, 
consisting  of  the  king,  lords,  and  commons,  who  are  invested  with  a  kind 
of  omnipotency  in  making  new  laws,  repealing  and  reviving  old  ones ; 
and  it  is  on  the  right  balance  of  these  three  depends  the  well-being,  and 
indeed  the  very  being,  of  our  constitution. 

Hale's  An.  35. 

Superior  courts  of  record  are  again,  those  that  are  more  principal  or 
less  principal ;  the  more  principal  ones,  are  the  Lord's  House  in  Parlia- 
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menl,  the  Chancery,  King's  Bench,  Common  Pleas,  and  Exchequer ; 
and  by  Hale,  such,  are  the  justices  itinerant  ad  communia  placita  el  ad 
placita  forestae. 

Hale's  An.  36.  /S  By  the  Constitution  of  the  United  States,  art.  3,  §  1,  all  courts, 
except  the  Supreme  Court,  are  considered  inferior  courts.  # 

The  less  principal  ones  are  such  as  are  held  by  commission  of  jail- 
delivery,  oyer  and  terminer,  assize,  nisi  prius,  &c,  by  custom  or  char- 
ter ;  as  the  courts  of  the  counties  palatine  of  Lancaster,  Chester,  Durham; 
or  by  virtue  of  acts  of  parliament,  and  the  king's  commission,  as  the 
court  of  sewers,  justices  of  the  peace,  &c. 

Hale's  An.  36. 

The  inferior  courts  of  record,  as  ordinarily  so  called,  are  corporation 
courts,  courts  leet,  and  sheriffs  torn,  &c. 

Hale's  An.  36.    £  See  1  Johns.  Ca.  179,  181 ;  2  Caines's  Er.  319.  # 

Courts  not  of  record  are  the  courts'  baron,  county  courts,  hundred 
courts,  &c. 

Also,  the  admiralty  and  ecclesiastical  courts,  which  are  not  courts  of 
record,  but  derive  their  authority  from  the  crown,  and  are  subject  to  the 
control  of  the  king's  temporal  courts,  when  they  exceed  their  jurisdic- 
tion. 

Vide  post,  of  the  Admiralty  and  Ecclesiastical  Courts. 

All  these  are  bounded  and  circumscribed  by  certain  laws  and  stated 
rules,  to  which,  in  all  their  proceedings  and  judicial  determinations,  they 
must  square  themselves. 

Hale's  An.  35. 

And  here  it  may  be  proper  to  observe,  that  where  a  statute  prohibits 
a  thing,  and  appoints  that  the  offence  shall  be  heard  and  determined  in 
any  of  the  king's  courts  of  record,  it  can  be  proceeded  against  (a)  only 
in  one  of  the  courts  of  Westminster-hall,  because  those  being  the  highest 
courts  of  record,  shall  be  intended  only  to  be  spoken  of  secundum  ex- 
cellentiam. 

Dyer,  236;  6  Co.  19  b;  Cro.  Jac.  538;  Cro.  Eliz.  737;  Cro.  Car.  146;  Cromp. 
Jur.  132;  Salk.  178;  &2  East,  362. g/  (a)  But  on  a  statute  so  worded,  the  prosecution 
may  be  in  any  court  of  oyer  and  terminer.  4  Inst.  164;  H.  P.  C.  261.  /2The  jurisdic- 
tion of  superior  courts  cannot  be  taken  away  without  express  negative  words  of  a  sta- 
tute, unless  by  irresistible  implication.  Commonwealth  v.  M'Closkey,  2  Rawle,  369; 
Murfree  v.  Leeper,  1  Overt.  1 ;  Buckinhoffen  v.  Martin,  3  Yeates,  479 ;  Overseers,  &c. 
v.  Smith,  2  S.  &  R.  363;  Commonwealth  v.  White,  8  Pick.  453.# 

2.   Of  such  as  are  of  Record,  or  not. 

Every  court  of  record  is  the  king's  court,  though  the  profits  may  be 
another's :  if  the  judges  of  such  court  err,  a  writ  of  error  lies ;  the  truth 
of  its   records  shall  be  tried  by  the  records  themselves,  and  theie  shall 
be  no  averment  against  the  truth  of  the  matter  recorded. 
Co.  Lit.  17;  8  Co.  38  b;  2  Lev.  92;  3  Lev.  205. 

All  such  courts  are  created  (b)  by  act  of  parliament,  letters  patent,  or 
prescription,  and  (c)  every  court,  by  having  power  given  it  to  fine  and 
imprison,  is  thereby (d)  made  a  court  of  record;  the  proceedings  of 
which  can  only  be  removed  by  writ  of  error  or  certiorari. 

(6)  Co.  Lit.  260  a.     (c)  Salk.  200;    Ld.  Raym.  213,252,454.     (d)The  leets  and 
torns  are  the  king's  courts,  and  of  record.     2  Inst.  143;    4  Inst.  263  ;    Hetl.  62,  S.  P. 
But  neither  the  admiralty  nor  ecclesiastical  courts  are  of  record.    Roll.  Abr.  527.     NoT 
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the  English  court  in  Chancery  proceeding  by  subpoena.  37  H.  6,  14  ;  1  Roll.  Abr.  527. 
Nor  the  county  court.  Co.  Lit.  117  b;  2  Inst.  380;  4  Inst.  264,  though  plea  held  there 
by  justices.  2  Inst.  140,  312;  6  Co.  11  b.  Nor  the  hund«?d  court.  Co.  Lit.  117; 
2  Inst.  !  13  ;  4  Inst.  264.  Nor  the  court  baron.  Co.  Lit.  117;  2  Inst.  143;  4  Inst.  264. 
Tlit  proceedings  thereof  may  be  denied,  and  tried  by  a  jury  ;  and  a  writ  of  false  judg- 
ment, not  of  error,  lies  on  their  judgment.  Co.  Lit.  117  b. 

A  court  that  is  not  of  record  cannot  impose  any  fine  on  an  offender, 
nor  award  a  capias  against  him,  nor  hold  plea  of  debt  or  trespass,  if  the 
debt  or  damages  amount  to  405.,  nor  of  a  trespass  done  vi  et  armis, 
though  the  damages  are  laid  to  be  under  40s. 

Co.  Lit.  117  I),  260  a;  2  Inst.  311,  312;  14  H.  8,  15. 

Also,  by  the  statute  of  (a )  Gloucester,  the  superior  courts  shall  not  hold 

plea  of  any  (6)  trespass  under  the  value  of  40.9. 

(a)  Made  6  E  1,  c.  8.  (b) Trespass  is  put  but  for  an  example;  for  so  are  debt,  deti- 
nue, covenant,  and  the  like.    2  Inst.  311.     See  further,  tit.  Abatement,  (K). 

But  the  superior  courts  may  hold  plea  of  trespass,  &c,  though  under 
40s.  relating  to  the  freehold,  as  detinue  for  charters,  &c,  or  trespass  vi  et 
armis. 

2  Inst  311. 

As,  where  in  trespass  by  way  of  original,  the  plaintiff  declared,  that 
the  defendant  vi  et  armis  clausum  sunm  apad  H /regit,  and  concluded 
ad  damnum  ipsius  20s.,  upon  demurrer  it  was  held  well  enough;  for 
this  being  done  vi  et  armis,  if  it  could  not  be  punished  in  the  superior 
court,  it  could  not  be  punished  at  all,  for  an  inferior  court  cannot  assess 
a  fine. 

Carth.  108  ;  Lambert  and  Thurston,  3  Mod.  275,  S.  C.  {So  an  action  can  be  brought 
in  the  superior  courts  for  a  debt  under  40s.,  if  the  plaintiff  cannot  sue  for  it  in  any  inferior 
court.  6  Term,  175,  Tubb  v.  Woodward;  2  H.  Black.  29,  Welsh  v.  Troyte;  8  Term, 
235,  Busby  v.  Fearon ;  1  Bos.  &  Pull.  75,  Smith  v.O'Kelly;  3  Bos.  &  Pull.  617,  Har- 
wood  v.  Lester.} 

3.  How  inferior  Courts  must  claim  their  Jurisdiction ;  and  herein  of  pleading  to  the  Juris- 
diction, and  demanding  Conusance. 

The  courts  of  Westminster  are  the  superior  courts  of  the  kingdom, 
and  have  a  superintendency  over  all  other  courts  by  prohibition,  if  they 
exceed  their  jurisdiction ;  or  writs  of  error,  and  false  judgment  of  their 
proceedings;  and  everything  is  supposed  to  be  done  within  the  jurisdic- 
tion of  the  superior  courts,  unless  the  contrary  especially  appears;  on 
the  other  hand,  nothing  shall  be  intended  within  the  jurisdiction  of  an 
inferior  court,  but  what  is  expressly  alleged. 

Carth.  11,  12.     /3  6  East,  600. y 

In  all  transitory  actions  they  have  a  jurisdiction,  unless  the  plaintiff 
by  his  declaration  (c)  shows,  that  the  action  accrued  within  a  county 
palatine ;  or  it  be  between  the  scholars  of  Oxford  and  Cambridge ;  in 
which  case  the  university  shall  have  conusance ;  because  by  their  char- 
ter, confirmed  by  act  of  parliament,  they  have  jurisdiction  over  the 
persons  of  their  scholars.  And  though  an  inferior  court  might  have 
determined  it,  yet  the  superior  court,  being  once  possessed  of  the  action, 
cannot  be  (d)  hindered  from  proceeding. 

12  Co.  114;  Sid.  103.  (c)  But  the  defendant  must  plead  it,  and  cannot  take  advan- 
tage of  it  in  arrest  of  judgment.  Carth.  11.  Nor  can  he  take  advantage  of  it  by  way  of 
demurrer,  but  must  plead  to  the  jurisdiction  of  the  court.  Carth.  354,  355.  (d)  It  was 
moved  for  an  attachment  against  the  registrar  and  commissioner  of  the  Court  of  Requests, 
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called  the  Court  of  Conscience,  confirmed  by  the  act  3  Jac.  1,  c.  15,  because  that  where 
J  S  had  brought  debt  upon  an  obligation  of  10/.  for  payment  of  5/.  in  B.  R.,  against  a 
freeman  of  London  ;  who  after  cited  the  plaintiff  in  the  Court  of  Conscience,  surmising 
that  less  than  40s.  was  due,  and  the  plaintiff  appeared  there,  and  showed  the  obligation; 
notwithstanding,  the  commissioners  there,  upon  allegation  of  the  defendant,  that  less 
than  40s.  was  due,  ordered  the  plaintiff  to  accept  it,  and  stay  proceedings  in  B.  R. ; 
which  he  refusing,  the  commissioners  ordered  the  registrar  to  keep  the  obligation,  so 
that  the  plaintiff  could  not  proceed :  upon  which  matter  the  court  granted  an  attachment 
against  the  commissioners  and  registrar;  for  that  court  cannot  any  way  prohibit  or  stay 
the  proceedings  in  a  superior  court.  Mich.  27,  Car.  2,  in  B.  R. ;  3  Keb.  533,  S.  C.  ill 
reported . 

In  local  actions  inferior  courts  have  a  jurisdiction.  But  here  a  differ- 
ence must  be  observed  as  to  the  manner  of  claiming  it ;  for  as  to  the 
principal  courts  of  this  kind;  and  into  which  brevia  domini  regis  non 
cnrrunt,  as  the  counties  palatine,  they  may(tf)  plead  their  jurisdiction 
when  entrenched  upon  by  the  superior  courts. 

4  Inst.  224.  (a)  So,  ancient  demesne  held  of  the  king's  manor  may  be  pleaded. 
Heme's  Pleader,  7,  351;  Hans.  103;  Tho.  2;  Rast.  419.  So  may  the  jurisdiction  of 
the  cinque  ports.  4  Inst.  224.  But  vide  Carth.  109,  and  qu.  For  it  is  there  said  to  be 
such  a  franchise  as  Ely;  and  there  resolved,  that  Ely  being  no  county  palatine,  but  only 
a  royal  franchise,  the  defendant  cannot  plead  to  the  jurisdiction  of  a  superior  court,  but 
must  demand  conusance.  And  note,  that  wherever  the  defendant  can  plead  to  the  juris- 
diction of  the  courts  at  Westminster,  there  the  franchise  may  demand  conusance;  but 
not  vice  versa. 

But,  where  a  franchise,  either  by  letters  patent  or  prescription,  hath  a 
privilege  of  holding  pleas  within  their  jurisdiction,  if  the  courts  at  West- 
minster entrench  on  their  privileges,  they  must  demand  (b)  conusance  ; 
that  is,  desire  that  the  cause  may  be  determined  before  them;  for  the 
defendant  cannot  plead  it  to  the  jurisdiction.  And  the  reason  is,  because 
when  a  defendant  is  arrested  by  the  king's  writ  within  a  jurisdiction 
where  it  doth  not  run,  he  is  not  legally  convened,  and  therefore  may 
plead  it  to  the  jurisdiction  ;  but  the  creating  of  a  new  franchise  does  not 
hinder  the  writ  from  being  made  out  as  before,  nor  the  courts  above 
from  having  the  same  jurisdiction  over  the  cause,  but  grants  jurisdiction 
to  the  lord  of  the  liberty;  and  whenever  the  king's  courts  entrench  on 
his  jurisdiction,  he  may  make  his  claim,  and  demand  that  the  cause  be 
determined  before  him. 

R  11.  Abr.  489,  490.  (6)  There  are  three  sorts  of  conusance  :  1.  Tenere placita,  which 
does  not  oust  another  court  of  their  jurisdiction,  but  only  creates  a  concurrent  one. 
2.  Cognilio  plac:!nrum.  when  the  plea  is  commenced  in  one  court,  of  which  the  conusance 
belongs  to  another.  3.  A  conusance  with  an  exclusive  jurisdiction;  as  that  no  other 
court  shall  hold  plea,  &c.    Hard.  509;  0 Vide  2  Wils.  409;  Fortesc.  157. # 

No  court  can  demand  it  unless  it  be  of  record,  and  of  a  plea  of  record; 
because  all  courts  of  record  are  the  king's,  though  another  may  have  the 
profits  of  them  ;  so  that  although  the  cause  goes  out  of  the  king's  courts 
at  Westminster,  yet  it  goes  to  another  of  the  king's  courts,  to  which  he 
has  granted  the  privilege  of  determining  the  causes  arising  within  a 
limited  jurisdiction;  but  it  is  below  the  dignity  of  the  king's  court  to  part 
with  any  cause  to  another's  court,  such  as  the  county  court,  &c. 

2  Inst.  140;  Co.  Lit.  117  b. 

Also,  where  a  franchise  cannot  give  a  remedy,  and  there  would  oe 
failure  of  justice,  they  shall  not  have  conusance,  although  the  action 
accrue  within  their  jurisdiction. 

Dais.  12;  Roll.  Abr.  489. 

As  in  (c)  a  quart  imp  edit,  because  they  cannot  send  a  writ  to  the 
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nishop  ;  or  in  (d)  replevin,  because  if  the  plaintiff  be  nonsuited,  a  second 
deliverance  shall  be  granted,  which  the  franchise  cannot  do. 

(c)  It  E.  3,29  b;  Bro.  Conusance,  12,  S.  C;  26  E.  3,  73  ;  Dais.  12;  Co.  Lit.  134  b, 
S.  P.  (rf)38  E.  3.31,  conusance  is  not  grantable,  because  the  original  writ  of  replevin  is 
in  nature  of  a  justicies,  and  not  returnable,  and  in  a  justicies  no  conusance  can  be  de- 
manded, because  none  can  demand  conusance  but  he  that  hath  a  court  of  record  ;  but  the 
county  court,  though  the  plea  is  holden  by  justicies,  is  no  court  of  record;  and  if  the 
sheriff  should  grant  the  conusance,  he  could  not  award  a  resummons.  2  Inst.  140;  Bro. 
Conusance,  4,  23. 

Nor  in  waste,  because  by  the  statute  the  writ  must  issue  out  of  the 
Chancery  at  Westminster,  and  those  writs  are  returnable  into  the  (a) 
king's  courts  there,  and  not  into  any  inferior  court. 

1  II.  4,  5;  Dais.  12.  (a)  No  conusance  can  be  granted  upon  an  attaint,  because  all 
attaints,  per  23  H.  8,  c.  3,  are  to  be  taken  before  the  king  in  his  bench,  or  before  justices 
of  the  Common  Pleas,  and  in  no  other  court.  Co.  Lit.  294;  Dyer,  202;  Kelw.  210; 
N.  Bendl.  99. 

Nor  in  admeasurement  of  pasture,  because  the  franchise  cannot  grant 
a  writ  de  secunda  superoneratione. 
Dais.  12. 

So,  if  a  fine  be  removed  out  of  a  franchise  by  writ  of  error  in  B.  R. 
and  a  scire  facias  issue  out  to  have  execution,  they  shall  not  have  conu- 
sance ;  because  the  king  never  parts  with  the  records  of  his  court,  and 
without  it  they  can  do  no  right  to  the  party. 

50  Ass.  9;  Bro.  Conusance,  61 ;  Roll.  Abr.  492,  S.  C. 

If  a  borough  have  an  ancient  charter,  by  which  it  was  granted  to 
them  quod  nvllus  burgensis  inhabifans  infra  burgum  prsed.  placit. 
vel  implacitetur  de  terris,  tenementis,  contractibus,  &c,  within  the 
borough,  elsewhere  out  of,  &c,  and  the  mayor  and  burgesses  of  the  said 
borough  are  impleaded  in  Banco  for  lands  within  their  borough,  they 
shall  not  have  conusance ;  for  in  this  action  (b)  the  whole  body  is  im- 
pleaded. 

N.  Bendl.  88,  pi.  134.  (6)  So,  where  conusance  is  granted  to  the  chancellor  of  the 
university  to  hold  plea  where  scholars  or  privileged  persons  are  concerned,  this  shall  ex- 
tend to  an  action  against  the  president  and  scholars  of  a  college.  Magdalen  College 
case,  1  Mod.  163. 

If  the  king  grants  majori,  ballivis,  et  juratis,  quinque  portuum, 
that  they  shall  not  be  impleaded  for  land  or  other  cause  elsewhere,  than 
within  the  said  ports,  yet  in  a  quo  warranto,  &c,  where  the  king  is 
directly  a  party,  they  shall  not  be  impleaded  there. 

22  H.  7;  Kelw.  88,  89,  90. 

If  a  scholar  of  Oxford  or  Cambridge  be  sued  in  Chancery  for  a  spe- 
cific performance  of  a  contract  to  lease  land  in  Middlesex,  the  university 
shall  not  have  conusance,  because  they  cannot  sequester  the  lands. 

[The  like  determination,  in  the  case  of  a  visitor,  because  he  cannot  compel  a  specific 
performance.  Cowp.  378.     So,  where  a  college  are  to  act  in  a  trust.  1  Ves.  462.] 

So,  in  (c)  trespass  quare  clausum  fregit,  et  damnum,  &c,  intravit  in 
Oxford,  conusance  was  denied  to  the  university,  because  the  freehold 
might  come  in  question. 

Lit.  Rep.  252,  Crips  and  Webb,  (c)  So,  for  the  same  reason,  it  shall  not  be  granted 
to  them  in  ejectment,  though  nothing  but  a  term  for  years  be  to  be  recovered.  Lit.  Rep. 
252:  Cro.  Car.  87,  88,  S.  P.  adjudged. 

If  an  action  of  (of)  trespass  be  brought  for  a  trespass  done  within  a 
franchise,  against  a  foreigner  that  hath  nothing  within  the  franchise,  conu 
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s&noe  shall  not  be  granted,  (ej  because  they  cannot  do  right  to  the  party- 
tor  they  cannot  amesne  a  stranger  to  answer  who  hath  nothing  within 
the  franchise. 

22  Ass.  83  ;  Roll.  Abr.  493.  (<f  )  So,  of  debt.  22  Ass.  83 ;  Roll.  Abr.  493.  (e)  So, 
if  a  conspiracy  against  two,  for  a  conspiracy  within  a  franchise,  of  whom  one  is  a 
foreigner,  they  cannot  have  conusance,  for  the  action  is  entire.  22  Ass.  83.  So,  an  heir 
cannot  be  sued  upon  an  obligation  of  his  ancestor,  within  a  borough,  where  he  hath  not 
assets  within  the  jurisdiction  of  the  court.  Roll.  Abr.  494;  Cro.  Jac.  502;  2  Roll. 
Rep.  48,  S.  C. 

As  they  shall  not  have  conusance  where  there  is  a  failure  of  justice, 
so  shall  they  not  likewise  where  the  plaintiff  is  a  privileged  person  in 
any  of  the  superior  courts  at  Westminster;  for  it  would  be  incon- 
venient, and  below  the  dignity  of  those  courts,  that  their  officers  should 
be  compelled  to  quit  their  attendance,  to  obtain  justice  in  an  inferior 
court. 

Lit.  Rep.  40,  304.  [3  Leon.  149 ;  Willes's  Rep.  240.  Semb.  But  see  Bendl.  233, 
234,  Whoper  alias  Hooper  v.  Harewood,  an  attorney  of  C.  P.,  for  battery,  conusance 
granted  to  the  Bishop  of  Bath  and  Wells. 

But  the  defendant  being  in  (a)  eustod.  mar.  in  the  King's  Bench,  or 
the  plaintiff's  commencing  a  suit  in  the  Exchequer  on  (b)  a  quo  minus, 
as  debtor  to  the  king,  are  nut  such  privileges  as  will  oust  an  inferior 
jurisdiction ;  for  they  are  now  grown  the  common  methods  of  suing  in 
those  courts. 

(a)  Bro.  Conusance,  50 ;  and  vide  Carth.  12.  (6)  Hard.  505,  506;  2  Vent.  362; 
Hard.  189. 

Nor  can  they  have  conusance  of  such  actions  as  were  not  in  esse  at 

the  time  of  their  charter,  but  (c)  created  since  by  act  of  parliament. 

14  H.  4,  20.  (c)  But,  if  an  action  at  common  law  is  given  against  a  person  by  an- 
other name,  as  debt  against  an  administrator,  they  shall  have  conusance.  14  H.  4,  20 ; 
22  E.  4,  23. 

As  to  the  manner  of  demanding  it,  (d)  if  it  be  by  attorney,  the  letter 
of  attorney  must  be  produced  in  court,  and  (e)  if  the  conusance  be  de- 
manded by  virtue  of  a  charter  time  out  of  mind,  or  by  prescription,  (g) 
there,  an  allowance  must  be  pleaded  before  justices  in  eyre. 

(d)  Sid.  103;  Lev.  87,  S.  C.  and  said,  the  warrant  of  attorney  must  be  filed  in  court, 
and  vide  Dais.  12;  Palm.  446;  N.  Bendl.  233,  pi.  262;  Lane,  81,87;  Sid.  283. 
(c)  9  Co.  27  b,  28  a.  [Where  cognisance  of  pleas  is  granted  by  act  of  parliament,  it 
is  unnecessary  to  show  that  the  charter  hath  at  any  time  before  been  allowed  by  the 
king's  writ,  or  any  of  his  superior  courts.  2  Wils.  412.  ( g)  Cognisance  of  pleas  can- 
not be  claimed  by  prescription.  Co.  Lit.  114  b;  1  Salk.  184.     But  see  4  Inst.  220.] 

If  by  charter,  confirmed  by  act  of  parliament,  conusance  of  pleas,  &c, 
is  granted  by  the  chancellor  of  Oxford,  or  his  commissary,  the  vice-chan- 
cellor, by  his  deputy,  may  demand  it,  though  the  vice-chancellor  is  but  a 
deputy  himself ;  for  a  (A)  bailiff  may  properly  demand  conusance,  and 
upon  notice  of  the  patent,  the  court  ought  to  supersede.* 

Hard.  505,  Castle  and  Litchfield,  adjudged.     (A)  Bro.  Conusance,  36,  50,  S.  P. 

*  See  further,  tit  Universities,  infra. 

But  (t)  a  plea  to  the  jurisdiction  must  be  put  in  propria  persona,  for 
the  defendant  cannot  plead  by  attorney  without  leave  of  the  court  first 
had,  which  leave  acknowledges  their  jurisdiction  ;  for  the  attorney  is  an 
officer  of  the  court;  and  if  a  plea  be  put  in  by  an  officer  of  the  court,  it 
must  be  supposed  to  be  put  in  by  leave  of  the  court. 

(t)  In  such  plea  the  defendant  must  make  but  half  defence,  for  if  he  makes  full  de- 
fence, as  quando  tt  ubi  cur.  consider averit,  he  submits  to  the  jurisdiction.  Co.  Lit.  127  b. 

3  G  2 
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Must  be  pleaded  before  any  imparlance.  2  H.  6,  30;  22  H.  6,  7;  Hard.  365;  Lutw 
4G.  [Viilc1  supra,  tit.  Abatement,  C,  the  authorities  there  cited.]  Except  where  ancient 
demesne  is  pleaded.  Dyer,  210,  in  mar«in;  Style,  30;  Latch,  83.  So,  conusance 
must  be  demanded  before  imparlance,  and  the  same  term  the  writ  is  returnable  after  the 
defi  ndanl  appears;  because  until  he  appears  there  is  no  cause  in  court.  Sid.  103;  6  H, 
7,  9,  10;  Welles  v.  Trahem,  Willes's  Rep.  240.  /2  See  Welles  v.  Trahern,  Willes, 
233.  The  modern  rule  is,  that  whenever  an  objection  to  the  jurisdiction  of  the  court 
appears  upon  the  record,  it  may  be  taken  advantage  of  in  any  stage  of  the  proceedings 
Capron  v.  Van  Noorden,  2  Cranch,  126  ;  Ketland  v.  The  Cassiu?,  2  Dall.  368;  Martin 
v.  Commonwealth,  1  Mass.  347;  Lawrence  v.  Smith,  5  Mass.  362;  Sweet  v.  Dow. 
1  Root,  409;  State  v.  Turner,  Wright,  21;  Green  v.  Mangum,  3  Murphey,  39;  Glidder 
v.  Elkins,  2  Tyler,  218 ;  Humphrey  v.  State,  Minor,  64.  # 

4.  Where  it  must  appear  that  inferior  Courts  have  a  Jurisdiction. 

Inferior  courts  are  bounded,  in  their  original  creation,  to  causes 
arising  within  such  limited  jurisdiction;  hence  it  is  necessary  for  them 
to  (a)  set  forth  their  authority;  for,  as  has  been  already  observed,  (b) 
nothing  shall  be  intended  within  the  jurisdiction  of  an  inferior  court,  but 
what  is  expressly  alleged  to  be  so. 

Roll.  Abr.  545,  546.  {Nothing  is  to  be  intended  in  favour  of  their  jurisdiction ;  but 
if  they  have  jurisdiction,  every  thing  will  be  intended  in  favour  of  their  judgment,  and 
they  must  be  taken  to  have  judged  right,  unless  the  contrary  appears.  Willes,  416; 
8  Term,  181,  182. }  (a)  Where  the  style  of  the  court  must  be  set  forth,  and  that  they 
have  power  to  hold  plea  by  prescription,  or  by  letters  patent  of  the  king.  Roll.  Abr. 
795;  Cro.  Eliz.  489;  Moor,  422;  Owen,  50;  Noy,  35,  S.  C;  Cro.  Jac.  184,  493 ; 
Yelv.  46;  Moor,  601.  [Where  the  style  of  a  court  shall  be  helped  by  intendment,  see 
Gibbons  v.  Roberts,  1  Salk.  265.  WThere  a  sheriff  is  empowered  by  a  private  act  of 
parliament  to  take  inquisition  of  the  value  of  lands,  giving  notice  to  the  owners,  the  no- 
tice must  appear  on  the  back  of  the  inquisition,  to  show  that  he  hath  a  jurisdiction,  else 
all  the  proceedings  will  be  quashed.  Rex  v.  Mayor,  &c.  of  Liverpool,  4  Burr.  2244.} 
But,  where  the  proceedings  of  an  inferior  court  need  not  be  set  forth  at  large,  but  by  way 
of  taliter  processum  fuit,  vide  2  Lev.  81;  3  Lev.  403;  Carth.  53;  [2  Mod.  195;  Ld. 
Raym.  80;  1  Wils.  316;  2  Wils.  5  ;  Cowp.  20.  {It  is  settled  that,  in  setting  forth  in 
a  plea  the  proceedings  of  an  inferior  court,  it  is  sufficient,  after  stating  those  facts  which 
give  jurisdiction  to  the  court,  to  state  generally  that  such  proceedings  were  had  that  such 
an  act  was  done,  without  setting  forth  all  the  proceedings  at  length.  Willes,  30,  Mora- 
via v.  Sloper;  lb,  199,  Ladbroke  v.  James;  lb.  413,  Sollers  v.  Lawrence;  lb.  528, 
Johnson  v.  Warner;  lb.  688,  Titley  v.  Foxall ;  1  Johns.  Rep.  91,  Service  v.  Heer- 
mance;  2  Johns.  Rep.  363,  Peebles  v.  Kittle.}  Greater  indulgence  hath  of  late  years 
been  shown  to  inferior  courts,  and  the  presumption  hath  rather  been  in  favour  of  their 
jurisdiction.  In  a  justification  under  the  process  of  an  inferior  court,  it  is  sufficient  to 
state  that  a  plaint  was  levied  for  a  cause  of  action  arising  within  the  jurisdiction,  with-i 
out  setting  it  forth  at  length,  or  alleging  that  the  defendant  became  indebted  there. 
Cowp.  20;  3T.  Rep.  185.]  (6)  Saund.  74;  Sid.  331.  Same  rule,  whether  Hull 
bridge  should  be  intended  within  the  jurisdiction  of  the  court  of  Hull.  Lev.  289;  Vent. 
72,  dubitatur,  and  vide  Style,  200;  Lev.  154.  {The  cause  of  action  must  be  expressly 
alleged  to  have  arisen  within  the  jurisdiction  of  the  court.  1  Wash.  81,  Thornton  v. 
Smith.  Where  the  court  is  one  of  a  limited  jurisdiction,  though  it  is  not  an  inferior 
court,  the  cause  must  appear  on  the  record  to  be  within  the  jurisdiction.  9  Mod.  95, 
Lord  Conynsby's  case.  Therefore,  in  actions  brought  in  the  Circuit  Courts  of  the  United 
States,  which,  though  not  inferior  courts  in  the  language  of  the  common  law,  are  courts 
of  a  limited  jurisdiction,  having  cognisance  only  of  some  cases  which  are  specially 
circumstanced,  it  is  necessary  to  set  forth  on  the  record  the  facts  or  circumstances  which 
give  jurisdiction,  and  the  omission  of  them  will  be  error.  3  Dall.  382,  Bingham  v.  Ca- 
bot; 4  Dall.  7,  Turner  v.  Enrille;  lb.  8,  Turner  v.  Bank  of  North  America;  lb.  13, 
Mossman  v.  Higginson;  1  Cran.  343,  Abercrombie  v.  Dupuis;  2  Cran.  9,  WTood  v. 
Wagnon;  lb.  126,  Capron  v.  Van  Noorden;  4  Cran.  46,  Montalet  v.  Murray.}  ,8 It 
mast  appear  upon  the  face  of  their  proceedings  that  courts  of  inferior  jurisdiction 
have  acted  within  the  scope  of  such  jurisdiction.  Kemp  v.  Kennedy,  5  Cranch, 
172;  Powers  v.  People,  4  Tohns.  292  ;  Latham  v.  Edgerton,  9  Cowen,  227 ;  Turner 
v.  Bank  of  America,  4  Dall.  11 ;  Albee  v.  Ward,  8  Mass.  86;  Smith  v.  Rice,  11  Mass. 
513;  Williams  v.  Blunt,  2  Mass.  213 ;  Hunt  v.  H^pgood,  4  Mass.  122;  M'Kinsey  v. 
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Ramsay,  1  Bailey,  459 ;  Harvey  v.  Huggins,  2  Bailey,  267 ;  Wickes  v.  Caulk,  5  H.  & 
J  36;  Wooster  v.  Parsons,  Kirby,  27 ;  Stockett  v.  Nicholson,  Walker,  75;  Hamilton 
v.  Burum,  3  Yerg.  3d5  ;  Walbridge  v.  Hall,  3  Verm.  114;  Clap  v.  Beardsley,  1  Aik. 
168;  Martin  v.  M'Kinney,  Print.  Dec.  380;  Hendrick  v.  Cleaveland,  2  Verm.  329 ; 
Hall  v.  Howd,  10  Conn.  514. # 

Therefore,  if  an  action  is  brought  on  a  (a)  promise  in  a  court  below, 
not  only  the  promise  but  the  consideration  must  be  alleged  to  arise 
within  the  inferior  jurisdiction  ;  for  a  debtor,  who  has  contracted  a  debt, 
does  not,  by  coming  into  the  limits  of  such  jurisdiction,  give  such  court 
authority  to  hold  plea  thereof;  nor  is  it  sufficient  to  allege  the  cause  of 
action  within  the  jurisdiction  of  the  court;  but  it  must  be  proved  upon 
the  trial ;  and  if  the  plaintiff  proves  a  consideration  out  of  the  jurisdic- 
tion, it  cannot  be  given  in  evidence  ;  and  if  it  be,  the  defendant's  coun- 
sel (b)  may  propose  a  bill  of  exceptions,  and  upon  such  bill  of  excep- 
tions the  judgment  will  appear  to  be  erroneous. 

Roll.  Abr.  545,  546.  Several  cases  to  this  purpose.  [See  too  I  Lev.  50,  96,  137, 
156;  2  Lev.  87;  lSaund.73;  Ld.  Raym.  1310;  2  Wils.  16;  Cowp.  20;  Freem.  321; 

1  T.  Rep.  151.]  (a)  An  inferior  court  cannot  hold  plea  of  an  obligation,  contract,  bat- 
tery, or  other  transitory  action,  if  it  was  not  made  within  the  jurisdiction  of  the  court. 

2  Inst.  231.  (b)  Where  he  must  plead  to  the  jurisdiction,  and  if  such  plea  be  refused, 
an  attachment  lies.  2  Inst.  229,  230  ;  2  Lev.  230  ;  Raym.  189  ;  Mod.  81.  But  such 
plea  must  be  put  in  propria  persona,  and  whilst  the  court  is  sitting,  and  oath  must  be 
made  of  the  truth  thereof.  6  Mod.  146.  But  vide  Carth.  402,  that  a  plea  to  the  juris- 
diction need  not  be  on  oath,  as  a  foreign  plea  must.  By  4  Ann.  c.  16,  §  11,  no  dilatory 
plea  is  to  be  received  without  affidavit  of  the  truth,  and  the  affidavit  must  state  that  the 
plea  is  true  in  substance.  \\  here  upon  the  statute  of  Westminster  l,c.  35,  a  prohibition 
will  be  granted.  Salk.  201,  pi.  5,  202,  and  by  F.  N.  B.  45,  46  ;  2  Roll.  Abr.  317,  though 
the  defendant  by  plea  admits  the  jurisdiction,  yet  the  superior  court  may  grant  a  prohi- 
bition; but  in  2  Mod.  271;  Meudyke  and  Stint,  it  is  adjudged,  that  after  verdict  and 
judgment,  no  prohibition  lies;  but  there  said,  that  if  any  matter  appears  in  the  declara- 
tion, which  showeth  that  the  cause  of  action  did  not  arise  infra  jurisdictionem,  a  prohi- 
bition may  be  granted  at  any  time:  so,  if  the  subject-matter  in  the  declaration  be  not 
proper  for  the  judgment  and  determination  of  such  court;  or  if  the  defendant,  who  in- 
tended to  plead  to  the  jurisdiction,  is  prevented  by  an  artifice,  as  by  giving  a  short  day, 
or  by  the  attorney's  refusing  to  plead  it,  &c,  or  if  his  plea  be  not  accepted,  or  be  over- 
ruled; in  all  these  cases,  a  prohibition  will  lie  at  any  time.  2  Mod.  273.  WThere 
trover,  trespass,  or  false  imprisonment  lies.  22  E.  4,  31 ;  10  H.  6,  13.  As,  where  in 
an  action  of  false  imprisonment,  the  defendant  justified  the  apprehending  of  the  plaintiff 
by  virtue  of  a  parol  command,  and  the  prescription  being  that  it  must  be  by  precept, 
(which  must  be  understood  in  writing,)  the  plaintiff  had  judgment.  Hob.  63.  But  an 
officer  may  proceed  on  his  duty  and  execute  a  process,  though  there  be  no  cause  of  action, 
or  though  it  arose  out  of  the  jurisdiction,  unless  the  contrary  appears  to  him.  Salk.  202. 

But  here  a  distinction  must  be  observed  between  counties  palatine 
and  other  inferior  courts;  for  a  county  palatine  is  a  general  court  for 
all  the  subjects  of  the  palatinate,  and  not  merely  for  the  causes  aris- 
ing within  that  palatinate;  for  if  a  debtor  goes  from  a  foreign  county 
into  a  palatinate,  his  obligations  go  along  with  him,  as  much  as  if 
he  went  from  one  kingdom  into  another ;  and  if  it  were  otherwise,  a 
palatinate  jurisdiction  would  be  a  shelter  and  asylum  to  debtors,  for  no 
process  but  the  supreme  prerogative  process  runs  there ;  and  therefore  it 
is  determined,  that  though  the  cause  of  action  be  out  of  the  palatinate, 
yet  if  the  party  be  a  subject  of  that  palatinate,  as  he  is  by  coming  into 
that  dominion,  that  the  action  may  be  brought  against  him  there. 

Saund.  74.  Peacock  and  Bell,  adjudged;  Sid.  331,  S.  C.  /2See  2  Caines,  38, a  case 
on  the  same  principle.  ?) 

In  an  action  upon  the  case  in  the  court  of  Launceston  in  Cornubia, 
if  the  plaintiff  declares,  that  whereas  he  was  an  attorney  of  the  hundred 
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court  of  Stratton  in  Cornubia,  the  defendant  having  communication  with 
J  S  of  the  said  office  of  the  plaintiff,  said  these  scandalous  words  of  him 
within  the  jurisdiction  of  the  said  court  of  Launceston,  Thou  art  a 
cheater,  &c.  after  verdict  for  the  plaintiff,  and  damages  given,  the  judg- 
ment was  reversed  upon  a  writ  of  error;  for  the  jury  could  not  inquire 
whether  the  plaintiff  was  an  attorney  of  the  hundred  court  or  not,  being 
out  of  their  jurisdiction;  and  this  was  the  principal  cause  of  the  action. 

Roll.  Abr.  546,  adjudged. 

If  in  the  marshal's  court  the  plaintiff  declares,  that  in  consideration 

the  plaintiff,  at  the  request  of  the  defendant,  had  taken  pains  to  procure 

him  a  lease  of  a  house  in  Holborn  ;  the  defendant  apud  S  infra  jur., 

&c.  promised  to  pay  him  10/.  &c,  this  is  not  sufficient  to  entitle  the  court 

to  a  jurisdiction ;  in  as  much  as  it  does  not  appear  that  Holborn,  where 

the  house  stands,  is  within  the  jurisdiction,  and  the  jury  are  not  only  to 

try  the  promise,  (a)  but  the  consideration  also. 

Lev.  50,  Ramsay  and  Atkinson,  adjudged,  and  the  judgment  in  the  Marshalsea  re- 
versed. Sid.  65,  S.  C.  (a)  Judgment  upon  an  assiimpsit,  in  consideration  that  the 
plaintiff  would  solicit  a  cause  in  Chancery,  reversed  for  want  of  jurisdiction.  Vent.  28, 
and  vide  Lev.  289;  1  Vent.  72.  Where  in  debt  against  an  heir,  if  he  pleads  Herts  per 
discetit,  the  plaintiff  must  reply  assets  within  the  jurisdiction.     Roll.  Abr.  494. 

In  an  indebitatus  assumpsit  for  money  for  a  cow  sold,  it  must  appear 
that  the  sale  was  within  the  jurisdiction ;  for  the  being  indebted  there 
does  not  necessarily  imply  that  the  sale  was  there,  for  he  that  is  in- 
debted in  one  place  is  so  in  every  place. 

Sid.  87  ;  Raym.  75 ;  Lev.  96,  105, 137,208,  S.  P. ;  Vent.  2,  243 ;  2  Lev.  87 ;  Jones, 
230,  S.  P. 

In  debt  for  rent,  upon  a  lease  made  infra  jur.  of  an  inferior  court,  it 
must  appear  also,  that  the  lands  lie  within  the  jurisdiction  ;  for  if  part 
of  the  cause  arises  within  the  inferior  jurisdiction,  and  part  without,  the 
inferior  court  ought  not  to  hold  plea. 

Drake  v.  Beare,  Lev.  104;  Sid.  101 ;  Vent.  2,  S.  C;  /gHarwood  v.  Lester,  3  B.  & 
P.  617.g/ 

In  an   action   for  calling  the  plaintiff  whore,  by  which  she  lost  her 

marriage,  the  loss  of  the  marriage  must  be  laid  within  the  jurisdiction, 

because  the  words  are  not  actionable  without  special  damage. 

Sid.  85,  95 ;  Raym.  63 ;  Lev.  69 ;  Salk.  404,  S.  P.  For  the  loss  of  marriage  is  the 
gist  of  the  action,  and  vide  Sid.  342 ;  Lev.  153  ;  Keb.  798,  837 ;  March,  48. 

But,  if  in  an  action  upon  the  case  in  the  court  of  Bath,  in  com.  Somer- 
set, the  plaintiff  declares  that  he  was  a  tailor,  and  that  he  used  the  said 
art  for  several  persons  inhabiting  tarn  infra  civitatem  prsedict.,  qnam 
alibi  infra  regnum  ^nglise,  and  the  defendant,  to  scandalize  him  in  his 
said  art,  said  these  words  to  him;  Thou  hast  stole  as  much  cloth  out 
of  my  suit  and  cloak  which  thou  madest  for  me  as  did  make  thy 
wife  a  waistcoat:  by  which  he  lost  his  customers;  the  action  lies  in 
that  court,  notwithstanding  the  allegation  quam  alibi  infra  regnum 
Angli'dt,  for  that  is  only  matter  in  aggravation  of  damages. 

Roll.  Abr.  546,  Howel  and  Ireland;  Cro.  Car.  570;  Jones,  450,  S.  C. 

So,  if  in  the  court  of  H,  the  plaintiff  declares  that  he  lent  his  horse  at 
H,  for  the  defendant  to  ride  to  B,  and  that  the  defendant  assumed  at  H 
to  re-deliver  him,  this  is  well  enough ;  for  it  is  not  the  riding,  but  the  re 
delivery,  which  is  the  cause  of  the  action. 

Sid   151,180;  Vent.  72 
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So,  in  a  writ  of  error  of  a  judgment  in  the  Palace  Court,  in  an  action 
on  the  case,  wherein  the  plaintiff  declared,  that  such  a  day,  in  such  a 
parish  in  the  county  of  Middlesex,  he  delivered  to  the  defendant  (being 
an  inn-keeper)  a  gelding,  safely  to  be  kept  in  bis  inn,  and  that  he  suf- 
fered him  to  be  taken  out  of  his  stable,  and  rid  so  immoderately  that  the 
gelding  was  spoiled;  it  was  objected  as  error,  that  the  riding  did  not 
appear  to  be  within  the  jurisdiction  of  the  Marshal's  Court ;  but  per  cur. 
in  actions  in  inferior  courts,  it  is  necessary  that  every  part  of  that,  which 
is  the  gist  of  the  action,  should  appear  to  be  within  their  jurisdiction ; 
otherwise,  of  such  matters  as  are  inserted  only  for  aggravation  of  da- 
mages, and  might  be  omitted,  and  yet  the  action  remains,  as  in  this  case ; 
and  therefore  the  judgment  was  affirmed. 

Salk.  404;  2  Ld.  Rayra.  795;  Stannian  and  Davis,  6  Mod.  223;  S.  C.  11  Mod.  7. 

(E)  What  is  incidental  to  all  Courts  in  general. 

If  the  king  grants  a  court  by  letters  patent,  to  a  corporation  of  a  town 
to  hold  pleas,  &c,  in  this  case,  though  there  is  not  any  clause  in  the  pa- 
tent to  make  a  bailiff  or  serjeant  to  (a)  execute  the  process  of  the  court, 
and  to  return  juries,  yet  it  is  incident  to  their  grant  to  do  it ;  for  other- 
wise they  cannot  hold  a  court. 

Roll.  Abr.  526.  (a)  But  they  cannot  make  a  bailiff  to  execute  writs  of  inquiry  of  da- 
mages, without  a  clauae  in  the  patent  for  that  purpose.     Roll.  Abr.  526. 

Every  court  of  record,  as  incident  to  it,  may  enjoin  the  people  to  keep 
silence,  under  a  pain,  and  impose  reasonable  fines,  not  only  on  such  as 
shall  be  convicted  before  them  of  any  crime  on  a  formal  prosecution,  but 
also  on  all  such  as  shall  be  guilty  of  any  contempt  in  the  face  of  the 
court,  as  by  giving  (b)  opprobrious  language  to  the  judge,  or  obstinately 
refusing  to  do  their  duty  as  officers  of  the  court,  and  may  immediately 
order  them  into  custody. 

Vide  each  respective  court,  and  11  H.  6,  12;  Roll.  Abr.  219;  8  Co.  38  b;  11  Co.  43  b; 
Cro.  Eliz.  581 ;  Sid.  145.  [For  contempts  in  the  face  of  the  court,  courts  not  of  record 
may  commit.]  (b)  As  was  the  case  of  one  Redding,  who  was  convicted  of  tampering 
with  Bedloe,  one  of  the  king's  witnesses,  in  the  popish  plot,  and  endeavouring  to  make 
Bedloe  deny  what  before  he  had  affirmed,  concerning  several  great  persons  engaged  in 
the  plot;  for  which  he  was  adjudged  to  pay  1000/.,  to  stand  in  the  pillory,  and  to  be 
imprisoned  for  a  year;  and  this  conviction  being  before  commissioners  of  oyer  and  ter- 
miner, of  whom  Sir  Thomas  Jones,  and  Sir  William  Dolben,  judges  of  B.  R.,  were  two ; 
he  afterwards,  being  set  at  liberty,  came  into  B.  R.  with  an  information  against  all  the 
commissioners  of  oyer  and  terminer,  and  after  having  demanded  the  justice  of  the  court, 
he  said,  that  Sir  Thomas  Jones,  and  Sir  William  Dolben,  contrary  to  Magna  Charta,  the 
king's  oath,  and  their  oath,  have  ruined  me;  for  which  words  (a  record  being  presently 
made  of  them,)  he  was  adjudged  to  be  fined  500/.,  and  imprisoned  till  payment  of  it;  to 
find  surety  for  his  good  behaviour  for  seven  years;  and,  being  a  barrister  at  law,  his 
gown,  by  order  of  the  court,  was  pulled  over  his  ears  by  the  trpstaff.  fi  The  courts  of 
the  United  States  are  authorized  by  law  to  punish  for  contempts  in  a  summary  mode, 
notwithstanding  the  provision  in  the  Constitution  of  the  United  States  directs  that  all 
crimes  shall  be  tried  by  jury ;  the  provision  relates  to  such  crimes  only  as  by  law  and 
custom  has  before  been  tried  by  jury.  Hollingsworth  v.  Duane,  Wallace,  77,  106.  The 
power  to  punish  for  contempts  is  incident  to  courts  of  law  and  equity.  United  States  v. 
Hudson,  7  Cranch,  32;  Yates  v.  Lansing,  6  Johns.  337;  9  Johns.  395;  4  Johns.  317; 
1  Burr's  Trial,  352;  Smith  and  Ogden's  Trial,  73;  Mariner  v.  Day,  2  Greenl.  165; 
State  v.  White,  Charlton,  136 ;  Clark  v.  People,  1  Breese,  266.  When  the  contempt  has 
been  committed  against  an  inferior  jurisdiction,  not  having  power  to  fine  and  imprison, 
unless  committed  in  the  presence  of  the  officer  and  punished  instanter,  the  proper  remedy 
is  by  indictment.  Wallace,  77.  See  12  S.  &  R.  175;  2  M'Cord,  110;  2  Bay,  1,  8, 
385  ;  10  Johns.  393  :  2  Browne,  137;  3  Porter,  356;   1  Blackf.  166.  gf 

The  courts  of  record,  (c)  as  incident  to  them,  have  a  power  of  protect- 
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ing  fro  n  arrests,  not  only  the  parties  themselves,  but  also  all  witnesses 
eundo  el  redeundo ;  for  since  they  are  obliged  to  appear  by  the  process 
of  the  court,  it  would  be  unreasonable  that  they  should  be  molested 
whilst  paying  obedience  to  it. 

Lamb. -103;  Lev.  159;  Brownl.  15;  Raym.  100;  Bro.  Privilege,  35;  Mod.  66; 
10  Mod.  333;  Keb.  845.  04  Dall.  378;  2  Johns.  R.  294;  Ex  parte  Edme,  9  S.  &  R. 
147;  M'Neil's  case,  6  Mass.  215;  Blight  v.  Fisher,  Pet,  C.  C.  R.  41;  Richards  v. 
Goodson,  2  Virg.  Cas.  381  ;  1  Wash.  C.  C.  R.  186;  4  Yeates,  124,  note;  Common- 
wealth v.  Ronald,  I  Call,  97;  Grover  v.  Green,  1  Caines,  1 15. g/  (c)  ||  This  protection 
is  not  confined  to  courts  of  record,  but  is  incidental  to  all  courts.  It  is  due  indeed  to 
persons  attending  in  the  character  of  parties  or  witnesses  on  an  arbitrator  under  a  rule 
of  nisi  prius,  or  on  commissioners  of  bankrupt,  for  these  sit  in  the  nature  of  a  court  in 
the  administration  of  justice.  And  it  is  equally  due,  whether  the  attendance  be  volun- 
tary, or  under  the  compulsion  of  a  subpccna.  Arding  v.  Flower,  8  T.  Rep.  534 ;  Ex 
parte  King,  7  Ves.  312.  || 

|| A  court  of  general  jail-delivery  has  the  power  to  make  an  order  to 
prohibit  the  publication  of  the  proceedings  pending  a  trial  likely  to  con- 
tinue for  several  successive  days,  and  to  punish  disobedience  to  such 
order  by  fine. 

The  King  v.  Clement,  4  Barn.  &  A.  218. 

And  if  an  offending  party  being  summoned  to  attend  the  court  to 
answer  for  such  contempt  by  an  order  issued  for  that  purpose,  do  not 
appear,  the  court  has  jurisdiction  to  impose  a  fine  on  him  in  his  absence. 

In  re  Clements,  11  Price  R.  68. 

A  judge  at  nisi  prius  has  the  power  of  fining  a  defendant  for  a  con- 
tempt committed  by  him  in  the  course  of  addressing  the  jury. 

Rex  v.  Davison,  4  Barn.  &  A.  329.11 
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(A)  Of  the  Original  and  Antiquity  of  Parliaments. 

To  trace  out  exactly  the  original  and  antiquity  of  the  supreme  court 
of  parliament,  whose  transcendent  jurisdiction,  saith  my  Lord  Coke,  is 
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(A)  Of  the  Original  and  Antiquity  of  Parliaments, 
such,  that  it  maketh,  enlargeth,  diminisheth,  abrogateth,  repealeth,  ana 
reviveth  laws,  statutes,  acts,  and  ordinances  concerning  matters  ecclesi- 
astical, capital,  criminal,  common,  civil,  martial,  maritime,  &c. ;  and  to 
point  out  the  several  alterations  it  met  with,  and  how  it  came  to  be 
modelled  into  the  shape  we  see  it  at  this  day,  seems  indeed,  if  not 
impossible,  a  work  of  the  greatest  difficulty.  But  this  difficulty  is  not 
to  be  attributed  to  any  peculiar  defect  in  our  constitution,  but  only  to 
time,  the  loss  and  destruction  of  our  records,  especially  in  the  barons' 
wars.  Nor  have  the  prejudices  and  different  views  which  conducted  the 
pens  of  those  who  have  written  on  this  subject  helped  a  little  to  obscure 
and  perplex  the  matter. 
Co.  Lit.  110;  4  Inst.  36. 

However,  it  appears  by  those  lights  which  we  have  still  remaining 
and  from  the  inquiries  and  reasonings  of  our  best  antiquaries,  that  there* 
hath  always  been  something  of  the  nature  of  a  parliamentary  assembly, 
as  ancient  as  any  thing  which  we  know  of  our  constitution,  in  which  the 
people  shared  with  the  prince  in  the  legislative  power.  This  assembly 
was  sometimes  called  magnates  regni,  omnes  regni  nobiles,  proceres  et 
fideles  regni,  universitas  regni,  communitas  regni,  discretio  tot  ins 
regni,  generate  concilium  regni,  &c. 

Spelm.  Gloss,  in  verb.  Pari.  Prynen's  Right  of  the  Commons,  99. 
||Much  light  will  be  thrown  on  the  origin  of  parliaments  by  the  truly 
valuable  publication  of  parliamentary  writs  and  records  now  in  progress, 
under  the  direction  of  his  majesty's  record  commission,  and  executed 
with  diligence  and  accurate  knowledge  by  Francis  Palgrave,  esquire, 
barrister.  Dugdale's  collection  of  writs  is  imperfect,  and  contains  none 
of  the  returns  to  parliament,  which  are  highly  important.  Prynne's 
Parliamentary  Writs  are  imperfect  and  ill-arranged,  and  the  Rolls  of 
Parliament  published  under  the  Record  Commission  of  1800  having 
been  printed  from  transcripts  in  Lincoln's  Inn  Library,  instead  of  from 
the  originals,  are  full  of  inaccuracies  and  clerical  errors ;  it  was  therefore 
determined  to  reprint  them.  The  first  volume  of  this  great  publication 
appeared  in  1827,  and  embraces  the  writs  of  summons,  writs  for  elections 
to  parliament  and  returns,  and  writs  of  expenses;  also  the  writs  of 
military  summons  and  other  valuable  records  during  the  reign  of  Edward 
the  First.  The  work  is.  rendered  useful  and  easy  of  reference  by  an 
Abstract,  Alphabetical  Digest,  and  Calendar;  the  writs  are  printed  in 
the  body  in  fac  simile  with  the  abbreviations  of  the  original.  The  body 
of  the  work  is  prefaced  by  a  "  Chronological  Abstract,"  accurately 
stating  the  date  and  the  particular  description  of  each  instrument  in 
chronological  order,  and  referring  to  the  page  in  the  body  where  it  is  to 
be  found.  Then  follows  a  "  Calendar  of  Writs  and  Returns,"  arranged 
according  to  the  alphabetical  order  of  the  counties  and  boroughs  sending 
nyembers,  showing  the  date  and  place  of  the  parliament,  and  the  names 
Of  the  members.  There  is  also  an  accurate  Alphabetical  Digest  of  the 
'  names  of  every  individual  named  in  the  collection  of  records,  stating 
succinctly  in  what  capacity  and  at  what  date  he  appears  on  the  records, 
and  referring  to  the  page  in  the  body  where  the  record  naming  him  is  to 
be  found  ;  and  an  index  to  this  digest  makes  it  easy  of  reference.  When 
this  elaborate  work  is  complete,  it  will  compose  a  body  of  valuable 
materials  for  historical  and  antiquarian  deductions,  arranged  with  great 
perspicuity  and  unwearied  labour. || 
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In  the  Saxon  times,  the  general  court  of  the  whole  kingdom  was  the 
Wittingham  Mote  or  Witenagemote,  to  which  were  summoned  the  earls 
of  each  county,  and  the  lords  of  each  leet;  and  likewise  (a)  representa- 
tives of  towns,  who  were  chosen  by  the  burgesses  of  the  towns,  and 
appeared  on  the  king's  summons.  This  court  met  once  a  year  at  least, 
and  generally  twice,  about  Easter  and  Michaelmas. 

Wilk.  L.  L.  Saxon.  205 ;  Lamb.  Arch.  57,  239,  245 ;  Mirror,  c.  5,  §  2.  (a)  Sir  Robert 
Atkins  says,  that  Spelman,  Bede,  Selden,  and  Camden,  prove  the  commons  to  be  part 
of  this  court ;  but  they  do  not  prove,  says  he,  that  they  were  elected,  or  that  they  con- 
sisted of  knights,  citizens,  and  burgesses.  Sir  Robert  Atkins  of  the  Jurisdiction  of 
Parliaments,  25.  In  the  preface  to  Fortescue,  of  absolute  and  limited  Monarchy,  78,  it 
is  said,  that  by  reading  the  Saxon  laws,  and  the  prefaces  and  preambles  to  them,  it  will 
appear,  that  the  commons  of  England,  always  in  the  Saxon  times,  made  part  of  that 
august  assembly.  Spelm.  Gloss,  verb,  subsidium,  the  commons  attended  in  extraordinary 
cases,  as  in  granting  new  aids  and  taxes,  as  Danegelt,  &c,  and  Madox,  c.  7,  8,  9,  agrees 
herein,  and  gives  us  a  full  account  of  those  aids  and  taxes,  which  he  says  were  but  seldom 
raised  ;  the  king,  in  those  days,  being  abundantly  supplied  by  his  ancient  demesne  lands, 
fines,  forfeitures,  &c. 

Upon  the  coming  in  of  William  the  Conqueror,  every  person  found  in 
arms  against  him  forfeited  his  whole  estate,  in  which  he  placed  his 
Normans ;  and  he  compelled  all  those  who  were  not  in  arms  against 
him,  to  take  out  patents  of  their  lands  to  hold  of  himself;  and  in  order 
to  this  he  made  a  general  survey  of  the  whole  kingdom,  which  was 
called  Domesday,  and  changed  the  nature  of  the  tenures,  which  in  the 
Saxon  times  was  allodial,  into  feudal,  to  be  holden  of  himself  by 
knights'  service ;  and  by  this  means  made  the  property  of  their  estates 
depend  on  their  allegiance  to  him  :  and  hence  it  is,  that  all  lands  are  said 
to  be  holden  mediately  or  immediately  from  the  crown. 

See  Wright's  Tenures. 

The  baronies  and  earldoms  were  anciently  created  by  granting  so 
many  knight's  fees,  viz.  if  the  prant  consisted  of  13§,  (b)  knights'  fees, 
the  party  was  compellable  to  hold  ~per  baroniam ;  and  he  that  had 
twenty  knights'  fees,  to  hold  as  an  ean.  (c)  But  when  those  grants 
came  to  be  lost  by  time,  they  held  both  then  honours  and  estates  by  the 
prescriptive  right  of  possession.  The  earls  a'.n(*  barons  were  wont  to 
grant  out  lands  to  other  vassals,  to  do  certain  dut  ies»  which  depended  on 
the  bounty  and  agreement  of  the  first  grantor;  an^  hence  came  all  the 
fruit  of  the  feudal  tenure,  as  wardship,  marriage,  i^ief,  &c->  but  those 
who  held  immediately  from  the  crown,  were  called  teinants  in  capite, 
and  did  suit  only  to  the  king. 

(b)  In  Edward  the  Third's  time,  when  the  Modus  tenendi  parliamenlum    is  suPP0Sed 
to  have  been  written,  they  thought  the  usual  subsistence  of  a  knight  could  no?  be  less 
than  20/.  per  annum,  that  of  a  baron  400  marks,  and  that  of  an  earl  400/.     But    ^eld" 
(tit.  Hon.)  is  of  opinion,  that  there  was  no  certain  number  of  knio-hts'  fees  necessa  "y  t0 
make  a  baron  or  earl,  but  that  they  consisted  of  so  many  knights'ftes  as  were  contaVed 
in    the  charter.     ||  Though    this  MS.,  called  Modus  tenendi  parliamenlum,  has  bet 'n 
frequently  referred  to  by  Lord  Coke  as  a  genuine  piece  of  antiquity,  yet  its  authority  ha-  * 
been  long  since  fully  disproved  by  Mr.  Selden  and   Mr.Prynne;  the  former  supposing 
it  to  have  been  an  imposture  of  the  time  of  Edward  III.  and  the  latter  nnkina  it  an 
invention  as  late  as  the  31  Henry  6.     But,  later  than  the  time  of  Edward  III.  it'cannot 
well  be;  for  it  would  not  then  have  been  entered  (as  part  of  it  is)  in  Arundel's  Register 
for  a  piece  of  real  antiquity,  without  any  suspicion  of  its  foroery  II      [(c)  The  feudal 
peerage  was  originally  territorial ;  not  attached  to  the  person,  "but  to  the  possession  of 
the  feudal  estate.     «  The  first  form  of  the  creation  of  an  earl,"  according  to  the  author 
of  the  Essays  on  British  Antiquities,  quoted  by  Sir  J.  Dairy mple  in  his  Essay  on  Feudal 
I  roperty,  c.  8,  «  was  that  of  a  grant  of  an  office  over  a  county.     When,  by  the  multi- 
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plication  of  earls,  the  earldoms  were  become  more  numerous  than  the  counties,  the  form 
was  U  erect  a  particular  estate  into  an  earldom  or  county,  which  was  all  that  was 
necessary  to  bestow  upon  the  proprietor  the  territorial  dignity  Afterwards,  when  the 
notion  of  personal  honour  crept  in,  certain  solemnities  were  used  at  the  creation  of  a  peer, 
such  as  girding  him  with  a  sword,  covering  his  head  with  a  cap  of  honour  and  circle  of 
gold,  all  of  them  marks  of  personal  respect.  And  now,  both  in  England  and  Scotland, 
the  notion  of  territorial  dignity  being  quite  worn  out,  an  earl's  patent  is  so  framed,  as  to 
import  a  mere  personal  dignity,  without  relation  either  to  office  or  to  land."]  ||  The  title 
of  Arundel  would  seem  to  be  territorial,  and  hath  indeed  been  declared  twice  by  parlia- 
ment to  be  real  and  local,  as  in  Rot.  Pari.  vol.  4,  441 — 448,  and  in  the  preamble  of  a 
private  act  of  3  Car.  1,  c.  20.  And  so  would  the  baronies  of  Berkeley  and  Abergavenny 
seem  to  be  :  indeed  these  three  dignities  have  been  considered  as  so  inseparably  united 
to  certain  estates,  that  they  have  gone  to  an  heir-male,  when  entitled  to  those  estates 
under  an  entail,  in  preference  to  an  heir-general.  Cruise  on  Dignities,  52 — 67.  By  st. 
12  Car.  2,  c.  24,  §  11,  it  is  declared,  that  nothing  in  that  act  "shall  infringe  or  hurt  any 
title  of  honour,  feudal  or  other,  by  which  any  person  had  or  might  have  a  right  to  sit  in 
the  Lord's  House  of  Parliament,  as  to  his  or  their  title  of  honour,  or  sitting  in  parliament, 
and  the  privileges  belonging  to  them  as  peers."  In  the  case  of  the  barony  of  Fitzwalter, 
which  was  heard  before  the  privy  council  in  1669,  the  counsel  for  one  of  the  claimants 
affirmed,  that  the  same  was  a  barony  by  tenure,  which  was  denied  by  the  counsel  on  the 
other  side,  who  offered  to  argue  upon  it.  "  Upon  which  both  parties  being  ordered  to 
withdraw,  and  the  nature  of  a  barony  by  tenure  being  discussed,  it  was  found  to  ha*ve 
been  discontinued  for  many  ages,  and  not  in  being,  and  so  not  fit  to  be  revived,  or  to 
admit  any  pretence  or  right  of  succession  thereupon.  And  the  pretence  of  a  barony  by 
tenure  being  declared,  for  weighty  reasons,  not  to  be  insisted  on,  the  counsel  were  called 
in,"  &c.   See  too  Madox's  Baron.  Angl.  || 

Also,  William  the  Conqueror  erected  a  new  court,  called  curia  or  aula 
regis,  composed  of  his  principal  officers  of  state ;  to  which,  when  any 
matter  of  moment  was  in  agitation,  as  levying  a  new  war,  raising  an 
escuage,  &c,  were  called  most  of  the  barons,  and  chief  persons  who  held 
in  capite,  and  they  transacted  all  business  civil  and  criminal,  and  also 
that  relating  to  the  revenue,  and  were  the  great  court-baron  of  the 
kingdom,  where  every  thing  done  therein  was  said  to  be  done  per  conci- 
lium regni.  It  was  in  the  election  of  the  king  to  summon  which  of  his 
attendants  he  pleased  to  this  court ;  and  such  attendance  being  deemed 
a  burden  in  former  days,  the  barons  were  seldom  called,  especially  when 
they  rose  to  that  grandeur  as  to  make  such  a  concourse  formidable  to  the 
king. 

Of  the  several  officers,  and  the  manner  of  judicature  in  this  court,  vide  Madox,  c.  2,  3. 

In  this  great  assembly  of  parliament,  it  seems  plain,  that  in  the  first 
reigns  after  the  conquest,  the  commons  of  England  were  no  part,  and 
therefore  the  tenants  in  ancient  demesne,  who  used  to  maintain  the  king's 
table,  and  also  those  who  held  by  burgage  tenure,  as  by  certain  rent, 
setting  out  ships  in  the  navy,  &c,  according  to  the  nature  of  their  patents, 
were  wont,  upon  any  extraordinary  expedition,  besides  the  duties  of 
their  tenure,  to  grant  an  aid  to  the  king,  which  was  demanded  of  them 
by  the  justices  itinerant,  and  which,  if  they  refused  to  pay,  the  king,  at 
the  end  of  the  expedition,  might,  with  the  advice  and  consent  of  his 
council,  tallage  them  to  a  tenth  of  all  their  estate,  but  not  to  more ;  for 
none  could  be  taxed  at  pleasure  but  villeins,  and  those  who  held  by  base 
tenure. 

Madox,  491,  where  there  is  a  notable  record  of  the  city  of  London's  being  tallaged, 
and  also  decimated  for  nonpayment;  and  upon  such  decimation  they  were  obliged  tc 
swear  to  the  value  of  their  goods.     Vide  Ryley,  516. 

The  great  controversy,  with  respect  to  the  original  and  antiquity  of 
parliaments,  relates  chiefly  to  the  power  and  first  formation  of  a  House 
of  Commons  after  the  conquest,     (a)  Some  have  asserted  that  they  have 
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Deen  always  part  of  the  ancient  constitution,  and  that  the  commons  of 
England,  by  their  representatives,  have  always  composed  a  part  of  that 
august  assembly  ;  (b)  others  hold,  that  the  House  of  Commons  was  formed 
49  H.  3,  when  the  king  had  given  a  total  overthrow,  at  the  battle  of 
Evesham,  to  Symon  Mountfort,  Earl  of  Leicester,  and  the  barons  that 
adhered  to  him.  And  to  derogate  from  the  power  of  the  commons,  and 
to  lay  aside  parliaments,  a  notion  was  propagated  in  King  Charles  the 
Second's  reign,  that  they  first  arose  by  the  art  and  management  of  Sy- 
mon Mountfort,  to  be  a  balance  to  the  crown  and  peerage;  and  that 
their  first  institution  was  the  invention  of  a  rebel  to  serve  a  particular 
purpose,  (c) 

(a)  Petit,  Sir  Robert  Atkins's  Power  and  Jurisdiction  of  Parliaments,  14,  and  others. 
(&)  Camden  in  his  Britannia,  13,  dates  the  original  of  the  Commons,  as  part  of  the  par- 
liament, and  as  now  elected,  from  the  49  H.  3,  and  says,  he  has  it  ex  satis  antiquo  scrip- 
tore,  but  does  not  name  his  author ;  and  herein  he  is  followed  by  Prynne,  in  his  plea  for 
the  Lords,  182;  Dugdale  in  his  Orig.  Jur.  18;  Heylin's  life  of  Laud,  91  ;  Brady,  in  his 
answer  to  Petit,  133,  &c. ;  Sir  Robert  Filmer,  in  his  Freeholder's  Grand  Inquest,  18; 
and  others,  who  think  themselves  sufficiently  supported  in  this  opinion,  because  the  first 
writ  of  summons  of  any  knights,  citizens,  and  burgesses,  now  extant,  is  not  ancienter 
than  49  H.  3.  jj  There  is  supposed  to  be  an  earlier  writ  of  summons  extant;  one  di- 
rected to  the  sheriff  of  Bedfordshire  and  Buckinghamshire,  requiring  two  knights  to  be 
sent  for  each  of  those  counties.  It  is  found  in  the  close  roll  of  the  thirty-eighth  of  Henry 
the  Third,  and  is  set  out  at  length  by  Dr.  Brady,  and  relied  upon  by  himself  and  his 
antagonists  to  prove  their  opposite  doctrines;  but  seems  to  be,  as  Mr.  Luders  has  inge- 
niously and  satisfactorily  shown,  of  the  highest  importance  to  prove  what  neither  side 
has  collected  from  it,  namely,  the  gradual  and  partial  introduction  of  representatives  into 
parliament.  Luders's  Tracts,  313.  (c)  Among  the  close  rolls  of  the  twenty-fourth  of  Ed- 
ward the  First,  there  is  a  writ  of  summons  to  parliament  which  hath  these  words: 
"  Stent  lex  justissima,  provida  circumspectione  sacrorum  principum  stabili/a,  hnrtatur,  ut 
quod  omnes  tangit  ab  omnibus  approbetur,  sic,  et  innuit  evidenler,  ul  communions  periculis 
per  remedia  proviso,  communiler  obvietur."  Upon  which  Lord  Lyttelton  observes,  that 
"  if  the  Earl  of  Leicester  had  been  the  first  who  applied  this  maxim  to  the  constitution 
of  English  parliaments  or  great  councils,  it  would  have  been  impossible  for  Edward  the 
First  to  have  grounded  it  on  a  law  provida  circumspectione  sacrorum  principum  slabilitam. 
Nor  could  he  have  used  that  expression,  if  he  himself,  or  his  father  had  introduced  the 
practice  of  summoning  the  commons  to  those  assemblies."  Hist.  H.  2,  389.  It  is  well 
observed  by  Dr.  Atterbury,  that  "  had  the  commons  first  been  called  when  the  king  was 
under  a  force,  and  in  the  hands  of  Simon  Mountfort ;  as  soon  as  that  force  had  been 
removed,  and  the  king  at  liberty,  such  a  practice,  so  ill  begun,  would  certainly  have 
been  discontinued  :  whereas  we  find,  on  the  contrary,  that  the  last  eight  years  of  Henry 
III.,  and  the  first  seventeen  of  Edward  I.  affords  us  frequent  instances  of  it.  And  (which 
deserves  our  notice)  it  then  grew  to  be  most  frequently  used  and  most  unalterably  fixed, 
when  Edward  I.,  one  of  the  most  potent  and  glorious  monarchs  that  ever  swayed  the 
English  sceptre,  was  arrived  at  the  utmost  pitch  of  his  power  and  grandeur.  So  far  is 
that  excellent  constitution  of  parliament  we  at  present  live  under  from  owing  its  rise  to 
the  weakness  of  our  princes  and  the  encroachments  made  by  rebellious  subjects  upon 
their  royal  authority."  Rights,  &c.  of  Convocation,  p.  342.  There  is  another  passage 
in  the  same  book  to  show,  that  the  commons,  properly  so  called,  had  an  interest  in  par- 
liament before  the  49  Henry  3,  and  that  this  could  not  be  the  era  of  ^their  first  introduc- 
tion into  it.  which  is  too  material  to  be  omitted.  "  Had  such  a  change  happened  all  at 
once  in  this  point  of  time,  which  some  learned  persons,  whom  for  their  great  skill  in  our 
English  antiquities  I  honour,  have  pitched  upon,  some  of  our  English  annals  would  to 
be  sure  have  taken  notice  of  it,  which  yet  I  do  not  find  that  any  one  of  them  has  done. 
On  the  contrary,  several  of  them  speak  of  the  parliaments  preceding  this  in  terms  that 
imply  thern  to  have  been  at  least  as  numerous.  For  instance,  a  parliament  in  the  48  Henry  3, 
is  thus  described  by  Math,  of  Westminster :  Maxima  coadunatur  congregatio  Londini 
procerum  et  csettrorum  prxlatorum  regni.  quanta  non  est  visa  longo  tempore  in  .inglia ; 
and  of  another  in  the  same  year  he  says.  Magnum  chbratum  est  parliamentum  Londini . 
the  very  word  that  is  used  in  that  of  49  Henry  3,  by  the  annals  of  Waverli  v.  which 
Wykes  passes  over  with  this  mention  only,  Convncatii  non  minima  procerum  An^licorum. 
This  was,  I  know,  a  very  busy  and  bloody  year,  and  bred  much  business  for  the  pens 
of  our  historians.     However,  no  passage  in  it  could  be  more  considerable  than  this  of  the 
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onlargement  of  onr  great  councils,  had  it  then  newly  happened,  nor  would  have  bettef 
deserved  to  be  recorded.  When  the  clause,  Premunientes  was  first  inserted  into  the 
bishops'  writ,  our  histories  take  notice  of  it;  and  so  they  would  (some  of  them  at  least) 
of  these  new  writs  for  the  knights,  citizens,  and  burgesses,  had  they  then  first  issued 
out.  It  is  true,  the  same  objection  lies  against  fixing  the  date  of  this  change  in  any 
year,  if  it  were  necessary  to  fix  it  in  any,  which,  I  suppose,  it  is  not,  the  alteration 
being,  as  I  apprehend,  not  made  all  at  once  by  any  sudden  and  violent  shock  in  the  go- 
vernment, but  introduced  leisurely,  by  easy  degrees,  according  as  the  exigencies  of  the 
times,  and  the  designs  of  the  parties  then  contending,  either  for  empire  or  liberty,  would 
allow  it,  the  barons  favouring  the  growth  of  the  commons'  interest  in  parliament,  as 
promising  themselves  from  thence  an  assistance  towards  making  their  stand  against  the 
crown;  and  the  king  hoping  also,  by  their  means,  to  be  the  better  able  to  curb  his  trou- 
blesome barons."  Rights,  &c.  of  Convocation,  p.  337,  338.  That  the  introduction  of 
the  commons  into  parliament  was  gradual,  see  Mr.  Luders's  Tracts,  Millar's  Historical 
View  of  the  English  Government,  v.  2,  c.  6;  Hurd's  Moral  and  Political  Dialogues, 
v.  2,  p.  152,  157—159,  168.  || 

But,  as  neither  of  these  accounts  seems  to  be  the  true  one,  the  most 
probable  opinion  is,  that  the  House  of  Commons  was  instituted  by  the 
crown,  as  a  balance  to  the  barons,  who  were  grown  very  opulent  and 
numerous,  and,  as  appears  by  their  wars,  very  uneasy  to  the  crown; 
hence  we  find,  that  upon  the  escheat  of  any  barony  for  want  of  issue,  or 
by  forfeiture,  the  crown  parcelled  it  out  into  smaller  districts ;  and  this 
begot  the  distinction  between  the  barones  majores  and  barones  minores, 
These  barones  minores  held  by  knights'  service,  and,  being  too  numer- 
ous to  be  all  called  to  parliament,  were  allowed  to  ((/)  sit  by  representation. 
Hence  we  have  the  writ  to  choose  duos  milites  gladiis  cinctos.  To 
these  were  added  representatives  of  cities  and  ancient  boroughs,  who 
being  equally  concerned  with  the  barones  minores  in  all  aids  and  taxes, 
it  was  reasonable  they  should  share  with  them  in  those  matters.  And 
this  policy  was  set  on  foot  as  a  matter  of  the  greatest  service  to  the 
crown,  both  for  the  balancing  of  the  peerage,  and  more  conveniently 
taxing  of  the  people. 

Spelm.  Gloss.  69;  Seld.  tit.  Hon.  692.  (a)  But  at  what  time  they  first  sat,  or  were 
first  digested  into  one  house,  with  the  representatives  of  cities  and  boroughs,  does  not 
well  appear.  By  some  opinions,  they  at  first  sat  with  the  barones  majores;  and  hence 
my  Lord  Coke  says,  that  lords  and  commons  at  first  sat  together,  and  made  one  house 
of  parliament.  4  Inst.  2.  Selden  does  not  determine  the  point,  but  says  that  it  was  at- 
tempted, 17  John,  to  bring  in  the  barones  minores,  as  appears  by  the  great  charter  granted 
by  him  at  Runny  Mead.  ISeld.  tit.  Hon.  704.  But  the  more  received  opinion  is,  that  it 
was  accomplished  in  the  victorious  reign  of  Henry  III.,  who,  instead  of  grasping  at  the 
liberties  of  his  people  upon  his  conquests,  confirmed  the  great  charter,  and  established 
a  House  of  Commons,  as  a  balance  to  the  peerage,  which  they  never  would  have  per- 
mitted before  he  had  vanquished  them.  Camden  Britt.  13;  Dugd.  Orig.  Jur.  18; 
Brady's  answer  to  Petit,  133.  It  is  plain,  that  that  wise  prince  E.  1  went  into  this 
policy,  and  that  in  his  reign  we  find  a  parliamentary  peerage  or  House  of  Lords  esta- 
blished, as  also  a  House  of  Commons,  consisting  of  knights,  citizens,  and  burgesses. 

As  one  of  the  principal  reasons  for  establishing  a  House  of  Commons 
was  for  the  more  convenient  taxing  (b)  of  the  people,  hence  we  find  the 
true  reason  why  all  taxations  began  in  that  house,  and  why  the  com- 
mons would  never  suffer  it  afterwards  to  be  altered ;  and  the  reason  is, 
that  being  at  first  instructed  by  their  principals,  whom  they  represented, 
to  give  what  each  man  thought  they  could  bear ;  to  vary  from  these  in- 
structions, or  to  suffer  the  superior  peerage  to  alter  it,  would,  as  they 
tightly  judged,  be  the  highest  breach  of  trust  in  them.  ||  "  It  is  the  law 
ind  custom  of  parliament,"  says  Lord  Coke,  "that  when  any  new  de- 
vice is  moved  on  the  king's  behalf  in  parliament,  for  his  aid,  or  the  like, 
the  eommons  may  answer  that  they  tendered  the  king's  estate,  and  are 
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ready  to  aid  the  same,  only  in  this  new  device  they  dare  not  agree 
without  conference  with  their  countries. 

4  Inst.  14.  (b)  The  granting  of  money  came  in  time  to  be  so  much  considered  as 
the  object  of  summoning  the  commons  to  parliament,  that  King  Edward  III.  thought  it 
proper  to  insert  a  clause  in  one  of  the  commons'  writs,  to  assure  them  that  that  parliament 
was  not  called  in  order  to  a  suppiy — Et  scire  vos  volumus  quod  dictum  parliamentum  non 
ad  auxilia  sett  tallagia  a  papula  dicli  regni  nostri  pettnda,  vel  ad  alia  antra  eidem  populo 
imponenda,  sed  duntaxat  pro  justilid  ijisi  populo  nostro  super  dampnis  et  gravaminibus 
iibi  illatis  faciendd.  CI.  Rot.  21  E.  3,  ps.  2,  m.  9  dors.  See  Pryn.  Parliam.  Writ, 
v.  1,  p.  53;  Dugd.  Summ.  p.  230.  || 

Hence  also  we  find  the  true  reason  why  the  power  of  judicature  was 
reserved  to  the  Lords'  House  ;  for  the  barones  majores,  who  constituted 
this  house,  were  called  to  the  ancient  curia  regis,  and  sat  there  in  their 
own  right,  as  pares  curtis  to  the  king ;  and  as  this  court  had  a  jurisdic- 
tion of  (a)  determining  in  the  first  instance,  both  in  civil  and  criminal 
causes,  especially  in  those  relating  to  great  persons,  and  the  king's  officers 
of  state,  as  also  by  way  of  appeal  from  the  injustice  of  all  other  courts ; 
so  the  lords  continued  to  determine  on  petitions  exhibited  by  private 
persons,  or  those  exhibited  by  the  House  of  Commons,  called  impeach- 
ments, and  were  still  the  dernier  resort  to  correct  the  errors  of  inferior 
judicatures. 

Ryley,  Pla.  Par.  74,  156 ;  Hollis,  Jud.  of  the  Peers,  84.  (a)  A  nobleman  was  tried 
by  his  peers  very  anciently,  as  appears  by  the  Earl  of  Hereford's  case,  in  the  time  of 
VYilliam  the  Conqueror.  2  Inst.  50.  This  turns  on  the  principle  of  the  feudal  law,  si" 
inter  daminum  et  vassalum  lis  moveatur  pores  curiae  sunt  judices  ,•  and  therefore  the  peers, 
in  the  time  of  parliament,  were  tried  by  the  peers  in  the  House  of  Lords,  and,  out  of  par- 
liament, by  the  justiciar,  and,  in  his  absence,  by  the  steward  of  England,  who  sum- 
moned some  of  his  peers  upon  the  trial,  and  twelve  at  least  were  obliged  to  appear. 
This  summons  is  set  forth  3  Inst.  28,  where  my  Lord  Coke  says,  there  must  twelve  oi 
more  appear. 

At  the  first  instituting  of  a  House  of  Commons,  the  representatives  of 
knights,  citizens,  and  burgesses,  were  only  looked  upon  as  trustees  to 
manage  the  affairs  of  their  principals  ;  (b)  and  therefore,  in  former  days, 
it  was  held  reasonable,  that  they  should  be  recompensed  by  their  princi- 
pals, for  the  trouble  and  expense  they  were  at  in  managing  the  trust 
reposed  in  them.  Hence  the  fee  of  every  knight  of  the  shire  was  4s. 
per  diem,  and  that  of  a  citizen  or  burgess  2s.  per  diem. 

4  Inst.  46.  (6)  ||  And  are  they  other  now,  their  right  to  sit  in  parliament  arising  from 
a  trust  conferred  by  the  people,  their  electors'?  [] 

(B)  Of  the  Persons  of  whom  it  consists. 

This  august  assembly  consists  of  the  king's  majesty  sitting  there  in 
his  royal  political  capacity,  and  of  the  three  estates  of  the  realm,  viz.  of 
the  lords  spiritual,  archbishops  and  bishops,  who  sit  there  by  succession, 
in  respect  of  their  counties  or  (c)  baronies,  parcel  of  their  bishoprics, 
which  they  hold  also  in  their  politic  capacity:  and  every  one  of  these, 
when  any  parliament  is  to  be  holden,  ought,  ex  debito  justitise,  to  have 
a  writ  of  summons.  The  lords  temporal,  as  dukes,  marquisses,  earls, 
viscounts,  and  barons,  who  sit  there  by  reason  of  their  dignities,  which 
they  hold  by  descent  or  creation  ;  and  likewise  every  one  of  these,  being 
of  full  age,  and  not  otherwise  disqualified,  is  to  have  a  writ  of  summons 
ex  debito  justitise.  The  third  estate  is  the  commons  of  the  realm, 
whereof  there  are  (d)  knights,  citizens,  and  burgesses,  who  are  chosen 
by  force  of  the  king's  writ,  which  issues  ex  debito  justitise,  and  none 
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of  them  ought  to  be  omitted.     These  represent  all  the  commons  of  the 
kingdom,  and  are  trusted  for  them. 

4  Inst.  1.  Right  of  electing  to  Parliament,  106,  142,  181.  (c)  Dyer,  60.  [Lord 
Hale  thinks  that  the  bishops  sit  in  the  House  of  Peers  by  custom  and  usage,  and  not 
from  their  baronial  possessions;  a  notion  which  hath  been  ably  controverted  by 
Bishop  Warburton  in  his  Alliance  between  Church  and  State,  4th  edit.  149,  but 
which  receives  considerable  support  from  the  reasoning  and  authority  of  the  learned 
editor  of  Coke  upon  Littleton.  Co.  Litt.  13  Ed.  134  b,  n.  1.]  (d)  Of  these  in  For- 
tescue's  time,  viz.  H.  6,  there  were  three  hundred ;  Fortescue  de  Laud.  Leg.  Ang.  c. 
18,  s.  4 ;  in  my  Lord  Coke's  time,  four  hundred  and  ninety-three,  4  Inst.  1 ;  at  the 
time  of  the  Union,  five  hundred  and  thirteen  ;  by  the  5  Ann.  c.  8,  for  uniting  England 
and  Scotland,  forty-five  Scotch  members  were  added ;  and  by  the  act  of  Union  of 
Great  Britain  and  Ireland,  39  &  40  Geo.  3,  c.  67,  one  hundred  Irish  members  were 
added,  which  makes  the  number  at  this  day  six  hundred  and  fifty-eight. 

||  In  the  Saxon  times  the  lords  spiritual  held  by  frankalmoigne,  but  yet 
made  great  part  of  the  grand  council  of  the  nation,  being  the  most 
learned  persons  that  in  those  times  of  ignorance  met  to  make  laws  and 
regulations.  But  William  the  Conqueror  turned  the  frankalmoigne 
tenures  of  the  bishops,  and  some  of  the  great  abbots,  into  baronies ;  and 
from  thenceforward  they  were  obliged  to  send  persons  to  the  wars,  or 
were  assessed  to  the  escuage,  and  were  obliged  to  attend  in  parliament ; 
and  then  their  attendance  was  complained  of  as  a  burden.  And  this 
begat  the  grand  quarrel  in  Henry  the  Second's  time,  between  the  king 
and  Thomas  Becket ;  for  the  statutes  of  Clarendon  required  such  attend- 
ance, which  confirmed  the  escuage  on  them.  For  this  they  made  many 
subtle  exceptions,  as  that  the  court  took  cognisance  of  treasons  and 
felonies ;  whereas  the  clergy,  by  the  canon  of  Toledo,  were  forbid  to 
give  judgment  in  blood,  His,  qui  in  sacris  ordinibus  constituti  sunt, 
in  judiciis  sanguinis  adjudicare  non  licet.  Therefore,  to  obviate  this 
objection,  the  constitutions  of  Clarendon  permitted  them  to  withdraw  in 
cases  of  blood.  Notwithstanding  this  concession,  they  still  objected 
against  the  11th  article  of  this  statute,  which  says,  that  Archiepiscopi, 
episcopi,  et  universes  personal  regni,  qui  de  rege  tenent  in  capite,  ha- 
bent  possessiones  suas  de  domino  rege  sieut  baroniam,  et  sieut  barones 
cceteri,  debent  interesse  judiciis  curice  regis  cum  baronibus,  quosque 
perveniatur  in  judicio  ad  diminutionem  membrorum  vel  ad  mortem. 
See  Pryn.  of  the  House  of  Lords,  221.  This  article  obliged  them  to  do 
suit  in  the  king's  court,  and  therefore,  though  they  had  excepted  cases 
of  blood,  yet  they  knew  their  doing  suit  in  the  king's  court  confirmed 
their  estates  as  baronies ;  and  they  did  not  care  that  the  munificence  of 
frankalmoigne  of  the  ancient  kings  should  be  changed  into  such  tenures. 
But,  notwithstanding  the  quarrels  with  Becket,  the  king  prevailed  that 
they  should  continue  barons ;  and  as  barons  (i.  e.  suitors)  they  sit  in  the 

House  of  Lords. 

Gilb.  Exch.  55.  Note.  The  constitution  of  the  Saxon  church,  and  the  embodying 
of  the  prelates  into  the  temporal  government,  &c,  will  best  appear  from  that  excel- 
lent treatise  usually  styled  Bacon  of  Government,  lib.  1,  c.  5  to  c.  16,  vide  lb.  c.  11, 
of  lands  given  to  bishops,  &c,  in  frankalmoigne  ;  and  vide  lb.  c.  47,  an  account  of 
the  introduction  of  the  canon  law  and  ecclesiastical  jurisdiction,  by  W.  1,  &c. 

But  the  inferior  clergy,  who  held  by  frankalmoigne,  were  not  compre- 
hended within  any  of  the  taxes  and  tallages  which  were  assessed  on  the 
king's  ancient  demesne  and  burgage  tenants ;  nor  in  the  escuage  which 
was  assessed  on  the  king's  tenants  per  baroniam,  and  other  tenants  by 
knights'  service.  But  18  Edward  1,  the  king,  being  under  great  difficul- 
ties through  his  wars  in  Scotland,  and  the  kingdom  being  exhausted  by 
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the  barons'  civil  wars,  projected  the  present  constitution,  viz.,  that  the 
earls  and  barons  should  be  called  (as  formerly)  and  unbodied  in  one 
house,  and  that  the  tenants  in  burgage  should  send  their  representatives: 
and  the  tenants  by  knights'  service,  and  other  socage  tenants  in  the 
county,  should  send  their  representatives  to  parliament,  and  these  were 
imbodied  in  the  other  house.  He  designed  to  have  the  clergy  as  a  third 
estate  :  and  as  the  bishops  were  to  sit  per  baroniam  in  the  temporal 
parliament,  so  they  were  to  sit  with  the  inferior  clergy  in  convocation. 
And  the  project  and  design  of  the  king  was,  that  as  the  two  temporal 
estates  charged  the  temporalities,  and  made  laws  to  bind  all  temporal 
things  within  this  realm,  so  this  other  body  should  have  given  taxes  to 
charge  the  spiritual  possessions,  and  have  made  canons  to  bind  the  eccle- 
siastical body.  To  this  end  was  the  premuniente^  clause  in  the  sum- 
mons to  the  archbishops  and  bishops  as  follows;  viz.:  premunientes 
priorum  [deeanumi]  et  capitulum  eeclesice  vestrce,  archidiaconum 
totumque  clerum  vestrce  dioeesis,  faeientes  quod  iidem  prior  \decanus~\ 
et  arcltidicaonus  in  propriis  j><  /■*«>>  is  suis,  et  dictum  capitulum  per 
union,  idemque  clerus  per  duos  procuratores  idoneos,  plenam  et  suf- 
ficientem  potestatem  ab  ipsis  capitulo  et  clero  habentes,  una  vobiscum 
intersint  modis  omnibus  tractandum,  ordinandum  et  faciendum 
nobiscum  et  cum  ceteris  prcelatis  et  proceribus  et  aliis  oualiter  sit 
hujusmodi  periculis  et  excogitatis  3Ialitiis  obviandum.  Teste  rege 
apud  Wiengeham  30  die  Septembris. 

Pryn.  221,  242;  Wake's  Authority  of  Christian  Princes,  364. 

This  altered  the  English  convocation  from  the  foreign  synods,  which 
were  totally  composed  of  the  bishops,  who  were  the  pastors  of  the  church ; 
for  the  clergy  were  regularly  esteemed  only  their  assistants,  and  there- 
fore the  bishops  only  were  collected  to  compose  such  foreign  synods,  to 
declare  what  was  the  doctrine,  or  should  be  the  discipline  of  the  church. 

In  the  ancient  church  they  had  but  one  pastor  to  every  particular 
church  or  diocese,  and  the  other  clergy  were  ambulatory,  at  the  bishop's 
pleasure  within  the  diocese ;  and  though,  after  the  Council  of  Lateran, 
the  parochial  clergy  were  settled  in  each  parish,  and  the  bishop  only 
retained  a  chapter  in  the  cathedral  church  as  assistants  to  him ;  yet  the 
bishop  was  reckoned  to  be  the  sole  pastor  of  the  church,  and  they  to 
have  the  care  under  him. 

Hence,  in  provincial  synods,  the  bishops  only  met  and  were  convened 
by  the  metropolitan ;  and  each  bishop  likewise  held  a  diocesan  synod 
with  his  own  clergy,  in  which  he  made  rules  and  orders  for  the  regulation 
of  the  diocese,  provided  they  were  not  against  the  canons  of  the  province. 

Edward  I.  projected  to  have  made  the  clergy  a  third  estate,  dependent 
on  himself;  and  therefore  not  only  called  the  bishops,  (whom  as  barons 
he  had  a  right  to  summon,)  but  the  rest  of  the  clergy,  that  he  might  have 
their  consent  to  the  taxes  and  assessments  made  on  that  body.  But  the 
clergy,  foreseeing  that  they  were  likely  to  be  taxed,  pretended  they  could 
not  meet  under  a  temporal  authority  to  make  any  laws  or  canons  to 
govern  the  church ;  because  their  canons  were  made  under  the  inspira- 
tion of  Heaven,  and  not  by  any  authority  derived  from  temporal  powers. 
And  this  dispute  was  maintained  by  the  archbishops,  who  were  very 
loth  the  clergy  should  be  taxed,  or  should  have  any  interest  in  mak- 
ing ecclesiastical  canons,  which  formerly  were  made  by  their  sole  author- 
ity ;  for  though  those  canons  had  been  made  at  Rome,  yet,  if  they  were 
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not  it  made  in  a  general  council,  they  did  not  think  them  binding  here, 
unless  they  were  received  by  some  provincial  constitution  of  the  bishops. 
And  though  the  inferior  clergy,  by  this  new  scheme  of  Edward  the  First, 
wei\  i  vt  into  the  power  of  making  canons ;  yet  they  foresaw  they  were 
to  be  taxed,  and  therefore  joined  with  the  bishops  in  opposing  what  they 
thought  an  innovation.  This  they  did  under  pretence  that  their  power 
was  totally  derived  from  Heaven,  and  therefore  they  paid  no  obedience 
to  the  premunientes  clause;  and  the  archbishops  and  bishops  threatened 
to  excommunicate  the  king.  But  he  and  the  temporal  estate  took  it  so 
ill,  that  they  would  not  bear  any  part  of  the  public  charge,  that  they 
were  beforehand  with  them,  and  they  were  all  outlawed,  and  their  pos- 
sessions seized  into  the  hands  of  the  king ;  which  so  humbled  the  clergy, 
that  they  at  last  consented  to  meet.  To  take  away  all  pretence,  there 
was  a  writ,  besides  the  premunientes  clause,  to  the  archbishop,  that  he 
should  summons  the  bishops,  deans,  archdeacons,  colleges,  and  whole 
clergy  of  his  province,  (a)  From  hence,  therefore,  the  bishops,  deans, 
archdeacons,  colleges,  and  clergy  met  by  virtue  of  the  archbishop's  sum- 
mons, which  being  an  ecclesiastical  authority,  they  could  not  object  to  it, 
and  so  the  suffragan  bishops  came  to  convocation  by  virtue  of  the  arch- 
bishop's summons.  The  clergy  esteemed  it  to  be  in  their  power  whether 
they  would  obey  the  king's  writ  or  not;  but  when  he  had  issued  his 
summons,  they  could  not  pretend  it  was  not  their  duty  to  come.  But 
the  premunientes  writ  was  not  disused,  because  it  directed  the  manner 
in  which  the  clergy  were  to  attend,  viz.,  the  deans  and  archdeacons  in 
person,  the  chapter  by  one,  and  the  clergy  by  two  proctors.  However, 
they  held,  no  convocation  could  meet  without  the  king's  writ  to  the  arch- 
bishop ;  because  on  that  writ  his  summons  went  out,  and  it  was  on  the 
foot  of  the  archbishop's  summons  they  sat  as  a  provincial  synod ;  and 
the  king,  by  his  own  writ,  prevailed  on  the  archbishop  to  convene  the 
svnod;  ai*l  he,  by  his  own  authority  and  legatine  power  from  the 
pope,  was  confessed  to  have  authority  to  summon  the  whole  clergy. 
The  premunientes  clause  was  inserted  in  that  writ  to  every  bishop,  as 
well  as  the  archbishop,  which  directed  the  manner  in  which  the  clergy 
should  be  chosen  ;  but  the  writ  to  the  archbishop  was  only  in  general 
to  summon  his  suffragan  bishops,  deans,  and  archdeacons,  colleges,  and 
all  the  clergy  of  his  province;  and  on  this  writ  to  the  archbishop  issued 
his  summons,  both  to  the  suffragan  bishops,  deans,  and  archdeacons  in 
person,  to  the  chapter  by  one,  and  to  the  clergy  by  two  proctors ;  so  that 
the  summons  follows  the  premunientes  writ  exactly,  which  was  directed 
to  him  and  to  the  bishops. 

(a)  The  points  of  difference  between  these  two  writs  of  summons  are  clearly  stated 

by  I>r.  Wake  :    L.  The  parliamentary  writ  is  sent  distinctly  to  every  bishop,  immedi- 

v  from  the  king;  and  the  bishop  is  thereby  required  to  summon  the  clergy  of  his 

,lj, ,  ,ng  with  him  to  parliament :  whereas  the  convocation  writ  is  sent  only 

the  archbishop,  and  he,  by  the  Bishop  of  London,  sends  to  the  other  bishops  of  his 
province  to  meet  him  in  convocation,  according  to  the  king's  command.  And  some- 
times the  archbishop,  heretofore,  summoned  them  by  his  own  authority.  2.  By  the 
parliamentary  writ,  the  bishop  and  clergy  of  each  diocese  are  to  come  to  the  place 
where  the  parliament  is  intended  to  be  opened,  and  upon  the  day  appointed  for  the 
lidding  of  it.  By  the  convocation  writ  they  are  called  to  the  chapter-house,  at 
Paul's,  or  to  such  other  place  as  the  archbishop  appoints  ;  and  that  oftentimes  hereto- 
fore on  some  other  day  than  that  on  which  the  parliament  began.  3.  The  parliament- 
ary writ  summ  ins  them  to  come  to  parliament,  there  to  treat,  &c,  with  the  king,  the 
rest  of  the  prelates  and  lords,  and  other  inhabitants  of  the  realm,  concerning  the  urgent 
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affairs  which  are  there  to  be  deliberated  upon  -with  respect  to  the  king,  the  realm,  and 
the  state  of  the  church  of  England.  The  convocation  writ  calls  them  to  consult  only 
among  themselves ;  and  that,  as  they  shall  bo  directed  by  the  king,  when  they  come 
together.  4.  By  the  parliamentary  writ,  only  the  deans,  archdeacons,  and  proctors  of 
the  clergy  are  summoned.  But  the  convocation  writ,  with  these,  called  the  regular 
dignitaries  too,  omnes  abbates,  priores,  &c,  tarn  exemptos  quam  non  exemptos;  and  so 
gave  many  a  place  in  convocation  that  had  nothing  to  do  in  the  parliament.  5.  Lastly, 
By  the  parliamentary  writ,  they  were  ever  to  meet  at  the  very  precise  time  the 
parliament  did.  By  the  other,  they  did  not  only  not  meet  always  at  the  same  precise 
time,  but  very  often  at  such  time  as  no  parliament  was  sitting.  Which  was  the  case 
of  the  most  ancient  convocation  writ  I  have  ever  met  with,  of  the  9  E.  2,  and  accord- 
ing to  which  the  convocation  sat  Feb.  17,  whereas  the  parliament  met  the  October 
before.  Wake's  Authority  of  Princes,  &c,  224 — 226.  The  manner  of  assembling  the 
convocation  is  described  at  length  in  CowelPs  Interpreter,  tit.  Proctors. 

They  met  and  chose  on  such  summons ;  for  they  allowed,  as  the 
archbishop  might  have  a  temporal  authority  as  well  as  a  spiritual  power, 
so  he  might  have  a  temporal  motive  to  summon  a  spiritual  synod ;  but 
yet,  lest  it  might  be  thought  (of  which  they  were  very  jealous)  that  their 
power  was  derived  from  temporal  authority,  they  sometimes  met  on  the 
archbishop's  summons  without  the  king's  writ,  and  in  such  convocation 
the  king  demanded  supplies,  and  by  such  request  owned  the  spiritual 
authority  of  government ;  so  that  the  king's  writ  was  reckoned  no  more 
by  the  clergy  than  one  motive  for  their  ceremony  (assembly.)  But  if 
the  archbishop  in  his  summons  recited  the  king's  writ,  they  protested  (a) 
against  it ;  because  that  was  laying  his  authority  upon  the  king's  writ, 
which  the  clergy  would  by  no  means  endure ;  for  they  would  not  con- 
sent that  the  prince  had  any  ecclesiastical  power  or  authority  to  convene 
synods :  but  they  allowed  the  king's  writ  to  be  a  motive  for  the  archbi- 
shop to  convene,  if  he  agreed  with  the  king  in  judgment. 

Suarez  de  Legib.  lib.  4,  c.  13.  (a)  This  was  done  in  the  time  of  Archbishop  Rey- 
nolds, sub  anno  1314.  The  archbishop  having  inserted  the  king's  writ  at  length  into 
his  own  mandate,  the  clergy,  though  he  called  them  together  by  his  ecclesiastical  au- 
thority, yet,  being  met,  entered  a  remonstrance  against  it,  affirming  that  it  was  an  in- 
jur;/ to  their  ecclesiastical  liberty,  and  tended  to  the  subversion  of  it,  to  have  the  king  at 
all  to  meddle  with  their  assembling ;  and  to  that  purpose  they  cited  a  provincial  ordi- 
nance in  the  time  of  Archbishop  Winchelsea,  that  no  convocation  should  be  held  in 
time  coming  upon  the  pretence  of  any  such  commands.  But  Archbishop  Peckham  had 
not  only  set  forth  the  king's  writ  at  large  in  his  mandate,  anno  1282,  but  had  professed 
himself*  in  obeying  the  king  in  that  matter,  to  do  no  more  than  what  he  thought  he 
was  in  duty  bound  to  do.     Wake's  State  of  the  Church,  10,  12. 

The  judgments  in  parliament  that  put  the  clergy  from  the  king's  pro- 
tection do  not  appear ;  but  that  they  were  so,  is  clear  from  the  close  roll 
22  Edward  1,  where  it  appears  that  the  prelates  and  whole  clergy  of 
the  kingdom  had  granted  one  half  of  their  benefices  and  goods,  of  which 
a  tenth  had  been  before  granted  to  the  use  of  the  holy  war,  and  upon 
this  he  took  the  clergy  into  his  protection ;  from  whence  the  taxation 
of  the  clergy  was  at  first  set  on  foot,  under  pretence  of  the  holy  war, 
and  that  he  taxed  them  afterwards  to  his  own  occasions.  According  to 
that,  the  writ  is  juxta  taxationem  ultimo  inde  factam,  which  no  king 
durst  have  done,  but  one  that  had  got  reverence  amongst  the  people  by 
his  exploits  in  the  holy  war.  On  this  concession  of  the  moiety  it  ap- 
pears he  took  them  under  his  protection. 

See  Atterbury's  Rights  of  Convocation,  349 — 358 ;  Wake's  State  of  the  Church, 
247—252 ;  2  Inst.  529  ;  Echard,  316  ;  Ryley,  462,  463. 

This  succeeded  so  well,  that  when  the  pope  encroached  on  the  king 
ay  collating  to  ecclesiastical  benefices  by  his  own  papal  provisions,  sta- 
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tutes  of  provisoes  and  praemunire,  on  appeals  to  Rome,  were  made  ; 
which  passed  the  better  on  the  clergy,  because  the  statutes  recite  that 
these  benefices  were  given  to  aliens. 

3  Inst,  119 ;  25  E.  3,  p.  120 ;  27  E.  3,  c.  1,  Gibson's  Append. 

But  the  process  of  praemunire  was  made  use  of  to  put  the  clergy  out 
of  protection,  and  they  used  the  word  praemunire  in  their  summons  to 
the  king's  court,  because  in  the  premunientes  that  word  had  been  used, 
and  judgment  on  this  premunition  was  given  in  this  form,  viz.,  Consi- 
deraV  est  quod  prced.  E.  V.  dominus  H.  extra  protection  domini 
regis  ponatur,  ac  qd'  omnia  bon  et  CatalV,  terr'  et  tenement1  ipsius 
E.  V.  domini  H.  sunt  domino  regi  forisfact ,  et  prefat.  E.  V.  dominus 
H.  committitur  Mar  duraii  benepVito  domini  regis,  &c.  Ent.  435. 
Henceforward,  instead  of  making  one  estate  of  the  kingdom,  as  the  king 
designed,  they  composed  two  ecclesiastical  synods,  under  the  summons  of 
each  of  the  archbishops,  and  being  forced  into  these  two  back  synods  be- 
fore mentioned,  they  sat  and  made  canons,  by  which  each  respective  pro- 
vince was  bound  to  give  aids  and  taxes  to  the  king;  but  the  Archbishop 
of  Canterbury's  clergy  and  that  of  York  assembled,  each  in  their  own 
province  ;  and  the  king  gratified  the  archbishop's  vanity,  by  suffering 
this  new  body  of  convocation  to  be  formed  in  the  nature  of  a  parlia- 
ment. The  archbishop  assumed  the  state  of  a  king  :  his  suffragans  sat 
in  the  upper  house  as  his  peers  ;  the  deans,  archdeacons,  proctor  for  the 
chapter,  represented  the  burghers ;  and  the  two  proctors  for  the  clergy, 
the  knights  of  the  shire  ;  and  so  this  body,  instead  of  being  one  of  the 
estates,  as  the  king  designed,  became  an  ecclesiastical  parliament  to  make 
laws,  and  to  tax  the  possessions  of  the  church  ;  and  to  cajole  the  arch- 
bishops, the  king  received  not  only  his  own  aids,  but  benevolences  were 
given  by  the  convocation  to  the  archbishops. 

At  the  Reformation,  by  the  act  of  submission  of  the  clergy,  these  con- 
vocations were  to  be  assembled  only  by  the  king's  writ ;  whereas,  be- 
fore, they  often  met  on  a  summons  from  the  archbishop,  without  his 
receiving  any  writ  from  the  king,  because  they  looked  on  him  as  having 
an  authority  from  Heaven  ;  and  by  the  statute  they  could  not  make  any 
canon  without  the  king's  license,  or  put  them  in  execution  without  it. 
25  il.  8,  19. 

Hence  they  began  to  call  the  convocation  one  of  the  three  estates ; 
because  they  could  not  meet  without  the  king's  writ,  or  make  or  exe- 
cute any  canon  without  the  king's  license,  (as  has  been  already  observed ;) 
however,  not  only  the  premunientes  clause,  but  the  writ  to  the  clergy 
continued,  because  they  still  apprehended  that  no  canons  could  be  made 
by  temporal  authority. 

Thus  this  continued  till  the  13  C.  2,  c.  4,  when  the  clergy  gave  their 
last  subsidy,  when  it  appeared  more  advantageous  to  continue  the  tax- 
ing of  them  by  way  of  a  land-tax  and  poll-tax,  as  it  was  in  the  Rump 
times  ;  the  clergy  found  this  easier  than  the  tenths,  which  they  used  to 
pay  in  their  former  way  of  taxing.  From  henceforward  it  passed  that 
they  should  have  a  vote  for  members  of  parliament,  as  they  had  in  the 
Rump  times,  and  they  were  taxed  as  the  laity  were,  (a) 

(a)  The  first  public  act  relating  to  this  was  an  act  of  parliament  passed  in  1664—5, 
by  which  the  clergy,  in  common  with  the  laity,  were  charged  with  a  tax  given i  in  that 
act,  and  were  discharged  from  the  payment  of  two  of  the  subsidies,  which  they  had 
granted  before  in  convocation.   But  in  this  act  there  is  an  express  saving  of  the  right 
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of  the  clergy  to  tax  themselves  in  convocation,  if  they  think  fit,  which  is  also  in- 
serted in  another  statute.  22  Ac  23  C.  2,  c.  3.  It  appears  in  the  following  words  in 
2  Gibs.  Cod.  '.|S4 ;  for  these  subsidy  acts  arc  not  printed  among  the  statutes  at  large. 
"  Provided  always,  that  nothing  herein  contained  shall  be  drawn  into  example,  to  the 
prejudice  of  the  ancient  rights  belonging  unto  the  lords  spiritual  and  temporal,  or 
clergy  of  this  realm  :  or  unto  either  of  the  universities  ;  or  unto  any  colleges,  schools, 
almshouses,  or  hospitals,  or  cinque  ports."  This  most  important'  alteration  in  the 
state  of  the  kingdom  was  thus  made,  "without  any  law,"  by  the  operation  of  the 
principle  which  had  obtained  in  the  time  of  the  commonwealth. 

In  Ireland,  the  parliament  depending  upon  the  king,  the  clergy  seemed 
to  have  complied  with  the  model  of  Edward  the  First,  in  sending  proc- 
tors to  parliament  ;  and  the  archbishops  and  mitred  abbots  sat  in  the 
upper  house,  and  the  proctors  in  the  lower  house.  Hence  by  36  H.  6, 
c.  1,  it  appears,  that  they  made  a  law  that  beneficed  persons  should  for- 
feit their  benefices,  if  they  were  absent  without  leave  ;  which  sort  of 
regulation  was  made  in  England,  by  ecclesiastical  authority,  before  the 
submission  of  the  clergy  in  25  II.  8. 

It  is  to  be  known  that  the  premuntentes  writ  in  Ireland  summoned 
only  the  proctors  of  the  clergy,  and  not  the  deans,  archdeacons,  and  proc- 
tors of  the  chapters,  as  in  England,  as  appears  by  an  ancient  writ  in 
Richard  the  Second's  time,  wherein  the  proctors  only  are  summoned ; 
and  it  is  the  only  writ  extant  before  Henry  the  Eighth  on  which  the 
clergy  were  summoned  ;  so  that  the  parliamentary  establishment,  in  re- 
lation to  the  clergy,  differed  from  that  which  was  established  in  England, 
for  the  reason  that  Edward  the  First  projected  the  representatives  of  the 
clergy  in  proportion  to  the  number  of  the  temporal  body ;  and  because 
there  were  many  corporations  that  held  in  burgage-tenure  in  England  ; 
therefore  the  deans,  archdeacons,  and  proctors  of  chapters,  were  let  in  to 
make  an  equivalent  number  ;  but  in  Ireland  there  were  only  representa- 
tives of  shires  ;  for  the  boroughs  did  not  arise  from  burgage-tenures,  as 
in  England,  but  from  concessions  from  the  king  to  send  members,  which 
were  erected  in  later  times,  when  by  securing  an  interest  in  such  towns, 
proper  representatives  to  serve  the  turn  of  the  court  were  sent  to  parlia- 
ment ;  but  the  ancient  members  being  only  for  the  shire,  the  proctors 
were  chosen  from  the  diocese  to  correspond  to  them. 
3  Ed.  4,  c.  1. 

But  by  28  H.  8,  c.  12,  (a)  the  proctors  of  the  clergy  are  excluded  from 
any  seat  in  the  lower  house  of  parliament.  And  sometimes  they  seem  to 
be  summoned  by  the  premunientes  writ,  and  the  writ  to  the  bishop,  in 
the  same  words  as  in  England  ;  all  the  proctors  came  to  parliament  from 
all  parts  of  the  kingdom  ;  so  they  assembled  in  the  convocation  at  one 
synod  where  the  parliament  was  held,  and  did  not  form  four  synodical 
meetings  in  the  Tour  distinct  provinces,  as  they  did  in  the  two  distinct 
provinces  in  England  ;  and  therefore  they  make  one  national  synod 
under  tht  primate,  and  there,  by  the  king's  leave,  they  make  canons 
which  bind  the  whole  clergy  through  the  four  provinces. 

(«)  [|  As  there  is  much  curious  matter  in  this  statute,  and  as  it  may  not  be  in  every 
one's  hands,  I  shall  set  it  out  at  length.  "  Forasmuch  as  at  everj' parliament  begun  and 
holden  within  this  land,  two  proctors  of  every  diocese  within  the  same  land  have  been 
used  and  accustomed  to  be  summoned  and  warned  to  be  at  the  same  parliament,  which 
were  never  by  the  order  of  the  law,  usage,  custom,  or  otherwise,  any  member  or  parcel 
of  the  whole  body  of  the  parliament,  nor  have  had  of  right  any  voice  or  suffrage  in  the 
same,  hut  only  to  be  there  as  counsellors  and  assistants  to  the  same,  and  upon  such 
things  of  learning  as  should  happen  iu  controversy  to  declare  their  opinions,  much  like 
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as  the  convocation  within  the  realm  of  England  is  commonly  begun  and  holden  by  the 
king's  highness'  special  license,  as  his  majesty's  judges  of  his  said  realm  of  England, 
and  divers  other  substantial  and  learned  men,  having  groundedly  inquired  and  ex- 
amined the  root  and  establishment  of  the  same,  do  clearly  determine;  and  yet  by 
reason  of  this  sufferance,  and  by  the  continuance  of  time,  and  for  that  most  commonly 
the  said  proctors  have  been  made  privy  to  such  matters  as  within  this  land  at  any 
time  have  been  to  be  enacted  and  published,  and  their  advices  desired  and  taken  to 
the  same,  they  now  of  their  ambitious  minds  and  presumption,  inordinately  desiring 
to  have  authority,  and  to  intermeddle  with  every  cause  or  matter  without  any  just 
ground  or  cause  reasonable  to  the  same,  do  teinerariously  presume,  and  usurpingly 
take  upon  themselves  to  be  panel  of  the  body,  in  manner  claiming,  that,  without 
their  assent,  nothing  can  be  enacted  at  any  parliament  within  this  land,  which,  as  it 
is  thought,  cometh  not  without  the  procurement  and  maintenance  of  some  of  their 
superiors,  to  the  only  intent  that  the  said  proctors,  for  the  more  part,  being  now  their 
chaplains,  and  of  mean  degree,  should  be  the  stop  and  lett  that  the  devilish  abuses, 
and  usurped  authority  and  jurisdiction  of  the  bishop  of  Rome,  (by  some  men  called 
the  Pope,)  nor  of  themselves,  should  not  come  to  light  or  knowledge,  that  some  good 
and  godly  reformation  thereof  might  lie  had  and  provided:  Wherefore  be  it  enacted, 
ordained,  and  established  by  authority  of  this  present  parliament,  that  the  said  proc- 
tors, nor  any  of  them  so  summoned  or  warned  to  any  parliament  begun  or  holden,  or 
to  be  begun  or  holden  within  this  land,  is,  nor  shall  be  any  member,  nor  parcel  of  the 
body  of  the  same  parliament,  nor  shall  give  nor  have  any  voice,  opinion,  assent,  or 
agreement  to  any  act,  provision,  or  ordinance  to  be  regarded  nor  enacted  within  this 
land;  nor  yet  their  voices,  assents,  or  agreements,  or  opinions,  shall  not  be  necessary 
nor  requisite  to  any  such  act,  provision,  or  ordinance,  but  that  by  authority  aforesaid, 
every  act,  ordinance,  provision,  thing  or  things  made,  ordained,  or  established,  or  to 
be  made,  ordained,  or  established,  at  any  time  in  any  parliament  holden,  or  to  be 
holden  within  this  land,  without  the  assent,  consent,  or  agreement  of  the  said  proctors, 
or  the  more  part  of  them,  or  contrary  to  the  same,  is  and  shall  be  good  and  effectual 
to  all  intents  ami  purposes  according  to  the  tenour,  purport,  meaning  and  effect  of 
every  such  act,  provision  or  ordinance.  And  by  the  same  authority,  the'  said  proctors, 
nor  any  of  them,  shall  lie  accepted,  reputed,  deemed,  or  taken  from  the  first  day  of 
this  present  parliament,  as  parcel  or  any  member  of  the  said  parliament,  or  any  other 
parliament  hereafter  to  lie  holden  within  this  land,  but  only  as  counselled  and  assist- 
ants to  the  same  :  any  law,  usage,  customs,  prescription,  or  any  other  cause  or  matter, 
thing  or  things,  whatsoever  it  or  they  be,  in  anywise  to  the  contrary  notwithstanding." 
Two  things,  says  Dr.  Wake,  are  plain  enough  from  this  act.  1.  That  till  this  time 
the  proctors  did  act  as  real  members  of  parliament:  they  were  made  privy  to  such 
things  as  passed  there,  had  their  advice  desired  and  taken  thereupon;  and  did  in  fact, 
at  least,  give  their  voice  and  suffrage  to  them.  2.  That  by  this  act  they  were  deprived 
of  this  privilege,  yet  so  as  still  to  continue  to  be  chosen  as  they  were  before,  and  to  be 
deemed  and  taken  as  counsellors  and  assistants  to  the  parliament,  to  declare  their 
opinions  upon  such  things  of  learning  as  they  should  be  consulted  about  by  the  other 
estates  then;.  The  cause  of.  the  act  was  their  stiffly  opposing  whatsoever  was  to  be 
done  in  derogation  of  the  pope's  jurisdiction,  and  insisting  upon  it,  that  for  lack  of 
their  concurrence  no  act  could  legally  be  made  against  it.     State  of  the  Church,  58. 

If  any  member  of  the  convocation,  who  is  proctor,  dies,  the  arch- 
bishop issues  his  mandate  to  the  bishop  of  the  diocese  to  elect  another ; 
and  this  by  virtue  of  the  power  inherent  in  him  to  summon  his  suffragan 
bishops,  who  being  to  obey  him  in  omniV  Ileitis  et  honestis,  and  the 
clergy  their  bishops  in  like  manner,  they  by  that  command  make  an 
election  to  supply  the  place  of  one  of  their  proctors. 

In  Ireland,  when  any  proctor  dies,  the  mandate  issues  from  the  arch- 
bishop of  the  province  to  the  suffragan  bishop  of  the  diocese,  and  not 
from  the  primate,  unless  in  his  own  province ;  because  the  synodical 
authority  in  each  province  belongs  to  the  archbishop  of  that  province, 
though  they  meet  in  one  body  to  make  a  national  synod. 

During  the  times  of  popery,  the  bishops  contended  that  they  were  to 
be  tried  only  by  their  ordinaries,  and  therefore  would  not  submit  to  be 
tried  per  pares  ;  from  hence  it  is  that  there  is  no  instance  where  they 
were  tried  by  their  peers,  though  they  held  'per  baroniam  ;  and  there- 
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fore,  after  the  reformation,  when  the  temporal  power  prevailed,  there 
being  no  instance  where  they  had  been  tried  per  pares  in  parliament, 
they  were  tried  by  common  juries ;  though  there  were  instances  in  the 
times  of  popery  where  the  bishop,  being  arraigned  for  high  treason, 
pleaded  he  was  to  be  tried  by  his  ordinary ;  and  being  overruled,  was 
tried  by  a  common  jury,  because  he  could  not  have  two  dilatory  pleas. 
Stiling.  Jurisd.  of  Bps.  367,  368. 

Sometimes  the  lords,  and  sometimes  the  commons  were  wont  to  send 
to  the  convocation  for  some  of  their  body,  to  give  them  advice  in  enact- 
ing laws  touching  spiritual  matters.  Such  were  those  temporal  laws  in 
relation  to  the  Lollards  and  heretics,  which  were  enacted  for  the 
punishment  of  such  heretics  as  were  cast  out  of  the  church  on  excom- 
munications :  but  matters  purely  spiritual  they  generally  transacted 
before  the  reformation.  Afterwards  they  began  to  receive  the  assistance 
of  the  convocation  for  the  settling  of  the  church ;  but  this  only  by  way 
of  advice ;  for  they  have  always  insisted  that  their  laws,  by  their  own 
natural  force,  bind  the  clergy,  as  the  laws  of  all  Christian  princes  did  in 
the  first-ages  of  the  church. || 

Although  the  judges  and  masters  in  Chancery  are  summoned  to  attend 
the  parliament,  yet  they  have  no  voices ;  and  therefore  they  sit  round 
the  table  in  order  to  assist  the  speaker,  or  the  king,  when  present,  in 
matters  of  law. 

4  Inst.  4. 

Nor  has  the  chancellor  a  voice,  unless  he  is  a  peer ;  for  anciently  he 
was  none  of  the  peers,  unless  he  held  per  baroniam ;  and  now  he  is 
none,  unless  created  by  patent  or  summons. 

3  Inst.  266. 

||  He  is  in  the  nature  of  a  steward  in  the  court  baron  of  the  king ;  and 
as  in  the  courts  baron  and  county  courts  the  steward  is  not  judge,  but  the 
pares  ;  so  the  speaker  in  the  House  of  Lords  is  not  judge,  but  the  barons 
only.  As  steward,  the  chancellor  lays  his  mace  on  the  table,  when  it  is 
a  house,  to  show  that  the  king's  steward,  who  is  appointed  in  his  absence 
to  hold  the  court,  is  there. 

Gilb.  Exch.  53.|| 

[By  the  twenty-second  and  twenty-third  articles  of  the  union,  rati- 
fied by  the  act  of  union,  the  peerage  of  Scotland  are  to  elect  sixteen  of 
their  number  to  sit  in  the  British  House  of  Lords :  and  other  not  elected 
peers  of  Scotland  are  to  become  peers  of  the  United  Kingdom,  and  to 
have  all  the  privileges  of  such,  except  a  seat  in  that  assembly. 

It  was  resolved  by  the  house,  soon  after  the  union,  in  the  case  of 
the  Duke  of  Hamilton  and  Brandon,  "  that  no  patent  of  honour  granted 
to  any  peer  of  Great  Britain,  who  was  a  peer  of  Scotland  at  the  time 
of  the  union,  should  entitle  him  to  sit  and  vote  in  parliament,  or  upon 
the  trial  of  peers."  (a)  And  the  same  doctrine  was  adhered  to  in  the 
following  case  :  the  Duke  of  Queensberry's  second  son  was  created  Earl 
of  Solway  in  Scotland,  when  an  infant ;  and  afterwards  the  duke  was 
created  Duke  of  Dover,  with  remainder  to  such  second  son,  and  sat  in 
two  parliaments  under  this  creation.  But  upon  his  death  it  was  objected, 
and  so  resolved  by  the  lords,  that  the  Scotch  earldom  of  Solway  incapa- 
citated the  then  claimant  from  taking  the  dukedom  of  Dover  by  virtue 
of  such  remainder.(6)   But  these  resolutions  have  been  lately  overruled.(c) 
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The  peerage  of  Brandon  hath  been  again  claimed,  "when  it  was  urged, 
that  even  supposing  the  former  decisions  to  stand,  still  the  patent  was 
not  void ;  that  the  incapacity  to  sit  in  parliament  was  only  personal  in 
the  then  duke,  and  his  heirs  in  tail  male  were  entitled  to  the  peerage  of 
Brandon,  with  all  its  rights.  The  matter,  however,  was  taken  up  in  a 
more  general  view.  For  the  entry  in  the  Lords'  Journals  is  as  follows : 
"After  hearing  counsel,  as  well  yesterday  as  this  day,  upon  the  petition 
of  Douglas  Duke  of  Hamilton  and  Brandon,  to  his  majesty,  praying  a 
writ  of  summons  to  parliament  by  the  title  of  Duke  of  Brandon,  the 
following  question  was  put  to  the  judges :  Whether  by  the  twenty-third 
article  of  the  act  of  union,  which  declares  all  peers  of  Scotland  to  be 
peers  of  Great  Britain,  with  all  the  privileges  enjoyed  by  the  peers  of 
England,  except  the  right  and  privilege  of  sitting  in  the  House  of  Lords, 
and  the  privileges  depending  thereon,  the  peers  of  Scotland  be  disabled 
from  receiving,  subsequently  to  the  union,  a  patent  of  peerage  of  Great 
Britain,  with  all  the  privileges  usually  incident  thereto  ?  The  lord  chief 
baron  of  the  Court  of  Exchequer  delivered  the  unanimous  opinion  of  the 
judges  present  upon  the  said  question,  that  the  peers  of  Scotland  are 
not  disabled  from  receiving,  subsequently  to  the  union,  a  patent  of 
peerage  of  Great  Britain,  with  all  the  privileges  usually  incident  there- 
to:" whereupon  a  report  was  ordered  to  be  presented  to  his  majesty,  cer- 
tifying that  the  said  Duke  of  Brandon  is  entitled  to  his  writ  of  summons.(rf) 

(a)  Lords'  Journ.  20th  Dec.  1711.  (6)  Lords'  Journ.  14th  Jan.  1719-20.  (e)  Printed 
cases  of  the  Lords,  (d)  Lords'  Juurn.  6th  June,  1782.  It  was  moved  to  put  a  similar 
question  to  the  judges  in  the  year  1711,  but  the  motion  was  negatived. 

In  consequence  of  this  decision  several  Scotch  peers  were  soon  after- 
wards created  peers  of  Great  Britain.  But  in  the  year  1708-9  the  house 
had  come  to  the  following  resolution:  "  That  a  peer  of  Scotland,  claiming 
to  sit  in  the  House  of  Peers  by  virtue  of  a  patent  passed  under  the  great 
seal  of  Great  Britain  after  the  union,  and  who  now  sits  in  the  parliament- 
of  Great  Britain,  has  no  right  to  vote  in  the  election  of  the  sixteen  peers, 
■who  are  to  represent  the  peers  of  Scotland  in  parliament. "(a)  And  this 
resolution  standing  upon  the  journals  unimpeached,  it  seemed  to  be  a 
consequence  of  it,  that  the  seat  of  one  of  the  sixteen  peers,  as  a  repre- 
sentative peer,  became  vacant  upon  his  accepting  or  succeeding  to  an 
inelective  seat :  and  therefore,  upon  the  Earl  of  Abercorn's  being  created 
a  peer  of  Great  Britain,  in  the  year  1787,  the  house  resolved,  "That  the 
Earl  of  Abercorn,  who  was  chosen  to  be  of  the  number  of  sixteen  peers, 
•who  by  the  treaty  of  union  are  to  represent  the  peerage  of  Scotland  in 
parliament,  having  been  created  Viscount  Hamilton,  by  letters  patent 
under  the  great  seal  of  Great  Britain,  doth  thereby  cease  to  sit  in  this 
house  as  a  representative  of  the  peerage  of  Scotland.  "(&)  And  about  this 
time  the  house  showed  a  strong  disposition  to  adhere  to  these  resolutions. 
For  in  the  May  following  it  was  ordered,  "That  a  copy  of  the  resolu- 
tion of  Jan.  21,  1708-9,  be  transmitted  by  the  clerk  of  the  parliaments 
to  the  lord  clerk  registrar  of  Scotland,  with  injunction  to  him  to  conform 
thereto. "(c)  And  again  in  the  next  year  it  was  resolved,  "  That  it  is  the 
opinion  of  this  house  that  the  lord  clerk  registrar  and  his  deputies,  acting 
at  the  election  of  the  Scots  peers,  ought  to  conform  to  the  resolutions  of 
this  house,  of  which  they  have  had  notice  by  order  of  the  house."(d)  In 
consequence  of  these  orders,  the  deputies  of  the  lord  clerk  registrar  re- 
fused to  admit  the  votes  of  the  Duke  of  Queensberry,  Lord  Abercorn, 
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and  other  lords  in  a  similar  situation,  at  the  following  general  election 
in  the  year  1790.  This  refusal  occasioned  an  application  to  the  house 
on  behalf  of  the  two  noble  peers  above-mentioned,  when,  after  a  long 
investigation  and  considerable  debate,  the  house  was  pleased  to  overrule 
its  former  resolutions,  and  to  resolve,  "That  the  votes  of  the  Duke  of 
Queensberry  and  the  Earl  of  Abercorn,  if  duly  tendered  at  the  last  elec- 
tion for  electing  sixteen  peers  of  Scotland,  ought  to  be  counted. "(e)  And 
it  was  afterwards  resolved,  "That  the  tender  of  the  votes  of  the  Duke  of 
Queensberry  and  the  Earl  of  Abercorn,  by  sending  to  the  lord  clerk 
registrar  or  his  deputies  signed  lists,  together  with  proper  documents  of 
their  having  qualified  themselves,  as  by  law  required,  to  vote,  was  a  due 
and  sufficient  tender  of  their  votes  at  the  said  election."^)  In  pursuance 
of  which  resolutions  the  votes  of  these  noble  lords  were  added  to  the 
lists.  These  resolutions  were  followed  by  two  protests,  the  one  of  which 
was  signed  by  the  Duke  of  Leeds  and  the  Earl  of  Kinnoul,  the  other 
by  the  Earl  of  Lauderdale.  The  above  resolution  of  23d  May  having 
established,  that  the  accepting  or  succeeding  to  an  inelective  seat,  poste- 
rior to  the  union,  did  not  incapacitate  a  peer  of  Scotland  from  voting  in 
the  election  of  the  representatives  of  the  Scottish  peerage,  the  inference 
which  followed  from  the  contrary  doctrine  was  necessarily  done 
away,  and  the  succession  to  such  a  seat  was  determined  not  to  vacate 
the  seat  of  a  representative  peer.  A  motion,  therefore,  of  Earl  Stan- 
hope, "That  an  humble  address  be  presented  to  his  majesty,  humbly  to 
request  that  his  majesty  will  be  graciously  pleased  to  issue  his  royal 
proclamation  for  the  election  of  a  peer  to  represent  the  peerage  of  Scot- 
land, in  the  room  of  the  Lord  Viscount  Stormont,  who  since  his  election 
has  become  Earl  of  Mansfield  of  Middlesex,  and  has  taken  his  seat  in 
the  house  accordingly,"  was,  after  debate,  negatived. (h) 

(a)  Lords'  Journ.  21st  Jan.  1708-9.  (b)  Lords'  Journ.  14th  Feb.  1787.  The  same  re- 
solution was  come  to  at  the  same  time  respecting  the  Duke  of  Queensberry,  -who  was 
created  Baron  Douglas,  (c)  Lords'  Journ.  18th  May,  1787.  (d)  21st  April,  1788. 
(e)  Lords'  Journ.  23d  May,  1703.     (g)  6th  June,  171)3.     (h)  June,  1793. 

At  the  above  election,  in  1700,  Sir  James  Sinclair  voted  by  proxy  as 
Earl  of  Caithness,  his  claim  to  that  dignity  not  having  been  allowed,  but 
being  then  pending.  His  vote  Avas  objected  to  by  the  Earls  of  Selkirk 
and  Hopeton,  who  insisted  that  he  had  no  right  to  the  title  he  assumed ; 
or,  supposing  his  claim  should  be  admitted,  yet  as  it  was  -not  actually 
allowed  at  the  time  of  the  election,  he  was  not  then  in  a  capacity  to  vote. 
But  the  house  resolved, (7?)  "That  Sir  James  Sinclair  had  made  out  his 
claim  to  the  title  of  Earl  of  Caithness."  And  that  resolution  was  fol- 
lowed by  another, (b)  "That  the  votes  given  by  the  Earl  of  Moray,  as 
proxy  for  the  Earl  of  Caithness,  were  good." 

(a)  4th  March,  1793.     (6)  6th  June,  1793. 

By  0  Ann.  c.  23,  §  3,  the  peers  actually  present  at  the  assembly  of  the 
peers  in  Holyrood  House,  in  Edinburgh,  are  required,  before  they  vote, 
to  qualify  themselves  by  taking  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  and  making  and  subscribing  the  declaration  against  popery. 
Those  who  live  in  Scotland,  and  wish  not  to  vote  in  person,  may  qualify 
in  any  sheriff's  court  in  Scotland;  and  the  sheriff  or  his  deputy  is  to  re- 
turn the  original  subscription  of  the  oath  and  declaration,  signed  by  the 
peer  who  took  the  same,  and  make  a  return  tcf  the  peers  so  assembled 
of  such  peers  taking  the  said  oath,  and  making  and  subscribing  the  said 


COURT    OF   PARLIAMENT.  651 

(B)  Of  the  Persons  of  whom  it  consists, 
oath  and  declaration :  and  those  peers  who  reside  in  England  at  the 
time  of  issuing  the  proclamation  for  election,  may  take  and  subscribe 
the  oaths,  and  make  and  subscribe  the  declaration  in  the  Court  of  Chan- 
cery. King's  Bench,  Common  Pleas,  or  Exchequer,  in  England,  which 
is  to  be  certified  by  writ  (a)  to  the  peers  in  Scotland,  at  their  meeting 
under  the  seal  of  the  court  where  the  same  were  taken  and  subscribed; 
and  peers  who  have  so  qualified  may  make  a  proxy,  or  send  a  signed 
list  containing  the  names  of  sixteen  peers  of  Scotland  for  whom  'they 
give  their  votes.  And  in  case  any  peer  of  Scotland,  who  at  any  time 
before  the  issuing  of  the  proclamation  for  election  hath  taken  the  oaths, 
and  subscribed  the  declaration  in  England  or  Scotland,  to  be  certified  as 
aforesaid,  and  if  taken  in  parliament,  to  be  certified  under  the  great  seal 
of  Great  Britain,  shall,  at  the  time  of  issuing  such  proclamation,  be  ab- 
sent in  the  service  of  the  crown,  such  peer  may  make  his  proxy,  or  send 
a  signed  list. 

(a)  The  following  instrument  was  determined  by  the  house,  after  reference  to  the 
judges,  to  be  a  writ  sufficient  in  law  to  certify,  according  to  this  statute,  that  Francis 
Viscount  Dumblane,  on  the  day  and  year  therein  specified,  appeared  in  Chancery,  in 
open  court,  and  took  and  subscribed  the  oaths  and  declarations  therein  mentioned. 
Lord's  Journ.  5th  Feb.  1  i  92.  "  George  the  Third,  by  the  grace  of  God,  &c.  To  our 
nmst  dear  cousins,  the  peers  of  Scotland,  to  be  assembled  and  meet  at  Holyrood 
11  iuse,  in  Edinburgh,  on  Saturday  the  24th  day  of  July  next  ensuing,  by  virtue  of 
our  proclamation  under  our  great  seal  of  Great  Britain  lately  issued,  for  the  election 
of  the  sixteen  peers  of  Scotland  to  sit  and  vote  in  the  House  of  Peers  in  the  parlia- 
ment of  Great  Britain,  to  be  holden  at  Westminster,  on  Tuesday  the  10th  day  of  August 
next  ensuing,  greeting:  We  have  inspected  a  eertain  record  and  register  in  our  Court 
of  Chancery,  in  England,  made  and  tiled  and  there  remaining,  by  which  it  is  mani- 
fest, that  on  this  fourteenth  day  of  June,  1790,  Francis  Viscount  Dumblane  personally 
appeared  in  open  court  in  Chancery  aforesaid,  and  then  and  there  took  and  subscribed 
the  oath  of  supremacy,  and  repeated  and  subscribed  the  declaration  contained  and 
specified  in  a  certain  act  of  parliament,  made  in  the  sixth  year  of  the  reign  of  Queen 
Anne,  late  Queen  of  Great  Britain,  intituled,  'An  act  to  make  further  provision  for 
electing  sixteen  peers  of  Scotland  to  sit  in  the  House  of  Peers,  &c.,'  and  also  took 
and  subscribed  the  oath  of  allegiance  contained  and  specified  in  a  certain  act  of  par- 
liament made  in  the  first  year  of  our  late  great-grandfather  George  the  First,  late 
king  of  Great  Britain,  intituled,  'An  act  for  the  further  security  of  his  majesty's 
person  and  government,  &e.,J  and  also  took  and  subscribed  the  oath  of  abjuration  con- 
tained and  specified  in  a  certain  act  of  parliament  made  in  the  sixth  year  of  our 
n,  intituled,  '  An  act  for  altering  the  oath  of  abjuration  and  the  assurance,  &e.,' 
acconliiiv;  to  the  form,  direction,  and  appointment  of  the  acts  aforesaid.  Witness 
ourself,  the  L2th  Jay  of  June,  in  the  thirtieth  year  of  our  reign." 

The  above  act  provides,  that  such  peers  of  Scotland  as  are  also  peers 
of  England,  shall  sign  their  proxies  and  lists  by  the  title  of  their  peer- 
ages in  Scotland ;  and  that  no  peer  shall  be  capable  of  having  more  than 
two  proxies  at  one  time.  It  also  enacts  that  no  peer  shall  come  to  the 
meeting  with  more  attendants  than  he  is  allowed  by  the  acts  then  in 
force  in  Scotland  to  take  with  him  to  the  courts  of  justice  ;  and  that  any 
peer  who  shall  presume  to  propose,  debate,  or  treat  of  any  other  matter, 
except  the  election,  shall  incur  the  penalties  of  a  premunire.'] 

||  By  §  12,  of  the  above  act,  those  who  are  elected  the  sixteen  peers 
must  be  twenty-one  years  of  age  complete. 

We  do  not  find  any  legislative  enactment  upon  this  subject  respecting  other  peers. 
Minors  indeed  are  excluded  from  sitting  as  peers  of  Great  Britain  when  they  come  to 
their  honours  by  creation  or  descent;  but  that  is  merely  by  a  standing  order  of  the 
house,  made  the'  22d  of  May,  1085.  On  the  1st  of  Oct.  1CC7,  a  writ  of  summons  was 
issued  to  the  Karl  of  Mulgrave,  he  being  then  under  age;  whereupon  the  house,  by 
the  recommendation  of  the  committee  of  privileges,  referred  these  two  questions  to 
the  judges,  "  Whether  a  minor  may  sit  in  quality  of  a  judge,  in  any  court  of  justice, 
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by  the  law  of  England,  and  give  judgment?"  "2.  Whether  a  judgment  may  be  ex- 
cepted against  by  writ  of  error,  or  otherwise,  wherein  any  one  that  sat  as  a  judge, 
and  gave  his  judgment,  was  a  minor  ?"  To  the  first  of  these  questions  the  lord  chief 
justice  reported  on  the  6th  of  November  following,  that  it  was  the  unanimous  opinion 
of  the  judges,  "  That  by  the  law  of  England  in  the  ordinary  courts  of  justice,  no 
minor  can  sit,  or  give  any  judgment  as  a  judge."  On  the  14th  of  December  the 
house  ordered  the  committee  of  privileges  to  prepare  "a  declaration"  respecting  both 
the  time  past  and  to  come,  which  might  prevent  the  inconvenience  of  minors  sitting 
in  the  house.  This  declaration  was  reported  on  the  18th  of  December,  "  That  accord- 
ing to  the  law  of  the  realm,  and  the  ancient  constitution  of  parliament,  minors  ought 
not  to  sit  or  vote  in  parliament ;  and  the  house  agreed  to  it."  The  committee  then 
recommended,  "  That  a  declaratory  bill  be  prepared  to  remedy  this  inconvenience 
for  the  future,  without  any  retrospect,  and  to  confirm  all  that  had  already  passed." 
The  house  ordered  this  latter  part  of  the  report  to  be  laid  aside.  2  Hats'.  Prec.  10, 
notes. 

By  the  fourth  article  of  the  treaty  of  union  of  Great  Britain  and  Ire- 
land, ratified  by  the  act  of  union  of  39  k  40  G.  3,  c.  67,  four  lords  spi- 
ritual of  Ireland,  by  rotation  of  sessions,  and  twenty-eight  lords  temporal 
of  Ireland,  elected  for  life  by  the  peers  of  Ireland,  sit  and  vote  on  the 
part  of  Ireland  in  the  House  of  Lords  of  the  parliament  of  the  United 
kingdom ;  and  one  hundred  commoners  (two  for  each  county  of  Ireland, 
two  for  the  city  of  Dublin,  two  for  the  city  of  Cork,  one  for  the  univer- 
sity of  Trinity  College,  and  one  for  each  of  the  thirty-one  most  con- 
siderable cities,  towns,  and  boroughs)  sit  and  vote  on  the  part  of  Ireland 
in  the  House  of  Commons  of  the  parliament  of  the  United  Kingdom. j| 

(C)  Of  the  Manner  of  their  Summons  and  Assembling. 

The  parliament  commences  by  the  king's  writ  or  summons  agreeably 
to  that  rule  which  was  established  before  the  conquest,  viz.,  that  all  judi- 
cature proceeded  from  the  king.  William  the  Conqueror  seems  to  have 
been  more  jealous  of  this  part  of  his  prerogative  than  of  any  other,  and 
from  his  time  this  rule  has  been  regularly  observed.  Anciently  (a)  some 
of  the  peers  only  were  summoned,  but  when  a  parliamentary  peerage 
was  established,  they  summoned  them  all.  Hence  my  Lord  Coke  (b) 
says,  that  every  lord  spiritual  and  temporal,  of  full  age,  ought  to  have  a 
writ  of  summons  ex  debito  justitise. 

(a)  For  according  to  Spelm.  Gloss.  67,  Seld.  tit.  Hon.  692,  it  would  have  been  diffi- 
cult and  inconvenient  to  have  summoned  them  all,  being  so  numerous,  as  to  be  at 
one  time  about  three  thousand,  (b)  4  Inst.  1.  For  the  form  of  such  summons  vide 
Cotton's  Records,  3,  4. 

Anciently,  the  tenure  first  created  the  honour,  and  such  as  held  per 
baroniam  were  summoned  to  do  suit  or  service  in  parliament ;  and  as 
such  summons  was  an  evidence  of  such  tenure,  so  it  has  been  since  set- 
tled, that  the  summons  and  sitting  in  parliament  makes  the(e)  baron, 
because  when  the  charters  of  William  the  First  were  lost  and  destroyed 
by  time,  the  feudal  barons  had  no  evidence  of  their  baronage,  but  their 
doing  suit  and  service  as  barons  at  the  king's  court. 

Gilb.  Exch.  51 ;  Co.  Lit,  9  b,  16  b.  Vide  Prynne's  Plea  for  the  Lords'  House,  147, 
where  this  matter  is  much  controverted,  (c)  But  in  all  degrees  of  quality  above  a 
baron,  a  summons  is  not  sufficient,  because  there  are  other  ceremonies  requisite, 
which  must  be  performed,  unless  dispensed  with  by  letters  patent ;  and  these  being 
matters  of  record  must  be  produced.  Seld.  tit.  Hon.  495,  530  ;  Show.  P.  C.  5  ;  Spelm. 
Gloss.  142.  ||  And  although  a  writ  of  summons,  and  a  sitting  in  pursuance  thereof, 
as  a  peer,  operates  as  a  creation  of  a  dignity,  descendable  to  the  lineal  heirs,  or  heira 
of  the  body  of  the  person  so  summoned ;  yet,  the  House  of  Lords  have  determined, 
that  a  single  writ  of  summons,  issued  to  a  person  in  the  reign  of  E.  1,  did  not  create 
an  hereditary  barony.  Barony  of  Frescheville,  Journ.  v.  13,  154 ;  Cruise  on  Digni- 
ties, 76.  || 
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The  first  summons  of  a  peer  to  parliament  differs  from  an  ordinary 
summons,  because  in  the  first  summons  he  is  called  up  by  his  proper 
Christian  and  surname,  not  having  the  name  and  title  of  dignity  in  him 
till  he  has  sat ;  (a)  but  after  he  has  sat,  the  name  of  dignity  becomes  part 
of  this  name  ;  but  the  writ  of  creation,  in  all  other  things,  is  the  same 
with  the  ordinary  writ  that  calls  him. 

Gilb.  Exch.  53  ;  Co.  Lit.  16.  [(a)  And  therefore,  till  he  takes  his  seat,  the  blood  is 
not  ennobled  ;  and  if  issue  be  joined,  -whether  he  were  a  baron  or  no,  it  shall  not  be 
tried  by  a  jury,  but  by  record  of  parliament,  which  could  not  appear  unless  he  were 
of  the  parliament.  Co.  Lit.  16.  But  in  the  case  of  nobility  by  letters  patent,  the 
creation  is  perfect,  and  the  blood  is  ennobled  without  sitting  ;  and  therefore,  in  Lord 
Banbury's  case,  the  Court  of  King's  Bench  held,  that  a  peerage,  claimed  under  letters 
patent,  is  not  triable  by  the  record  of  parliament,  but  must  be  questioned  by  pleading 
non  concessit.  Rex  v.  Knollys,  1  Ld.  Raym.  10.  ||  So,  if  the  person  ennobled  by 
letters  patent  die  before  he  has  taken  his  seat,  the  dignity  will  nevertheless  descend 
to  his  posterity ;  as  was  the  case  of  Lord  Waldegrave  de  Cherton  in  1  Jac.  2,  who 
dying  before  he  sat  in  parliament,  his  eldest  son  was  introduced  in  his  robes,  and 
took  his  seat.  Journ.  v.  21,  682.  The  same  in  the  present  reign  in  the  case  of  Lord 
Walsingham.|[  A  writ  of  summons  directed  to  any  temporal  person  who  sits  in  pur- 
suance of  it,  gives  a  barony  in  fee,  without  words  of  limitation.  12  Co.  70  ;  Co.  Lit. 
9  b ;  Seld.  tit.  Hon.  746.  But  ietters  patent,  in  which  there  are  no  words  of  limita- 
tion, give  the  grantee  a  dignity  for  life  only.  If  the  eldest  son  of  a  peer,  created  by 
letters  patent,  limiting  the  succession  to  the  heirs  male  of  his  body,  be  called  up  by 
writ  of  summons  to  the  House  of  Lords  by  his  father's  baronial  title,  the  effect  of  the 
writ  in  that  case  is  not  to  enlarge  the  course  of  succession,  so  as  to  make  a  female 
capable  of  inheriting,  but  merely  to  acoelerate  the  succession  of  the  son  to  the  barony ; 
for  the  extent  of  the  inheritance  still  depends  on  the  nature  of  the  father's  title  to  the 
barony.  Case  of  the  claim  to  the  barony  of  Sidney  of  Penhurst  disallowed.  Printed 
cases  of  the  Lords,  June  17,  17S2.J 

The  writ  of  summons  issues  out  of  Chancery,  and  recites,  that  the 
king,  de  avisamento  concilii,  resolving  to  have  a  parliament,  desires  quod 
intersitis  cu?n,  &c,  each(i)  lord  of  parliament  is  to  have  a  distinct  sum- 
mons, and  such  summons  is  to  issue  at  least  (c)  forty  days  before  the 
parliament  begins. 

4  Inst.  4.  (b)  Of  the  manner  of  summoning  the  judges,  barons  of  the  Exchequer, 
king's  counsel,  and  civilians,  masters  in  Chancery,  who  have  no  voices ;  and  how  the 
writ  differs  from  that  to  a  lord  of  parliament;  vide  Reg.  261 ;  F.  N.  B.  229 ;  4  Inst.  4. 
(c)  ||  This  is  by  7  &  8  W.  &  M.  c.  25.  But  by  the  22d  article  of  the  treaty  of  union 
with  Scotland,  it  is  resolved,  "  that  such  time  shall  not  be  less  than  fifty  days  after 
the  date  of  the  royal  proclamation  issued  for  that  purpose."  From  that  time  to  the 
present,  though  no  positive  law  has  been  made  on  the  subject,  fifty  days  have  always 
been  allowed  between  the  teste  and  return  of  the  writs  of  summons.  [| 

Also,  a  writ  of  summons  must  be  directed  to  every  sheriff  of  every 
county  in  England  and  Wales,  for  the  choice  and  election  of  knights, 
citizens,  and  burgesses,  within  each  of  their  respective  counties. 

4  Inst.  6,  10 ;  Co.  Lit.  109  b.  [Upon  a  general  election,  the  writ  of  summons  issues 
in  consequence  of  a  warrant  from  the  lord  chancellor  to  the  clerk  of  the  crown  in 
Chancery  :  but,  if  a  vacancy  happens  during  the  sitting  of  parliament,  or  by  the  death 
of  a  member,  or  his  becoming  a  peer,  in  the  time  of  a  recess,  then,  in  consequence 
of  a  warrant  from  the  speaker;  in  the  former  of  which  cases,  the  speaker  acts  by 
order  of  the  house ;  in  the  latter,  under  the  regulations  and  restrictions  of  stat.  24  G. 
3,  c.  26.] 

So,  a  writ  of  summons  must  issue  out  to  the  lord  warden  of  the 
cinque  ports,  for  the  election  of  the  barons  for  the  same,  who  in  law  are 
burgesses. 

4  Inst.  6. 

The  substance  of  those  writs  ought  to  continue  in  their  original 
essence,  without  any  alteration  or  addition,  unless  it  be  by  act  of  parlia- 
ment ;  for,  if  original  writs  at  the  common  law  can  receive  no  alteration 
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or  addition  but  by  act  of  parliament,  a  fortiori  the  writs  for  the  sum- 
mons of  the  high  court  of  parliament  can  receive  no  addition  or  altera- 
tion but  by  act  of  parliament. 

4  Enst.  LO.  |  See  the  form  of  the  writ,  1  Dougl.  448  ;  Heywood  on  Elect.  1.] 
[It  doth  not  appear  by  the  first  record  of  summons  now  extant, 
an.  41'  11.  3,  by  what  warrant  the  lord  chancellor  caused  the  writs  of 
summons  to  be  made.  The  king  was  then  a  prisoner  to  Mountfort.  But 
surely  none  but  the  king  carj  summon  the  parliament. (a)  And  this  is 
the  reason  that  Henry  IV.  having  taken  his  liege  lord  King  Richard  II. 
prisoner  on  the  20th  day  of  August,  an.  23,  caused  the  writs  of  sum- 
mons for  the  parliament,  wherein  he  obtained  the  crown,  to  bear  date 
the  19th  day  of  the  same  month,  and  the  warrant  to  he  per  ipsum  regem 
et  concilium,  and  himself  to  be  summoned  by  the  name  of  Henry,  Duke 
of  Lancaster. 

Elsynge,  28,  29.  (a)  Though  it  be  very  clear  that  no  parliament  can  be  legally  as- 
sembled but  by 'the  authority  of  the  crown,  yet  there  are  two  instances  of  a  parliament 
being  called  and  sitting,  and  being  acknowledged  as  such  without  being  originally 
summoned  by  writs  issued  by  order  of  the  king.  The  first  was  that  of  the  convention 
parliament,  which  met  on  the  25th  of  April,  1660,  and  sat  till  the  29th  of  December 
in  that  year,  and  was  then  dissolved.  This  parliament  was  summoned  by  writs  issued 
under  the  direction  of  an  ordinance  passed  on  the  16th  of  March,  1659,  by  the  re- 
mainder of  the  House  of  Commons  that  had  been  called  by  Charles  the  First,  on  the 
3d  of  November,  1640.  The  ordinance  was  entitled,  "A  bill  for  dissolving  the  par- 
liament begun  and  holden  at  Westminster  on  the  3d  of  November,  1640,  and  for  the 
calling  and  holding  a  parliament  at  Westminster  on  the  25th  day  of  April,  1660."  It 
was,  however,  thought  advisable  afterwards,  when  the  legal  government  was  re- 
established, to  pass  an  act  of  parliament  to  remove  all  disputes  concerning  the  assem- 
bling and  sitting  of  this  parliament ;  and  it  was  accordingly  declared  and  enacted  by 
12  Car.  2,  c.  1,  "That  the  parliament  begun  and  holden  at  Westminster,  on  the  3d  of 
November,  1640,  is  fully  dissolved  and  determined,  and  that  the  lord  and  commons  now 
sitting  at  Westminster,  in  this  present  parliament,  are  the  two  houses  of  parliament, 
tu  all  intents,  constructions,  and  purposes  whatsoever,  notwithstanding  any  want  of 
the  king's  writ  of  summons,  or  any  other  defect."  But,  notwithstanding  this  express 
declaration  by  act  of  parliament,  it  appears  that  doubts  were  still  entertained  whether 
the  parliament  of  1640  was  legally  dissolved.  For,  on  the  24th  of  May,  1661,  the 
judges  were  ordered  to  attend  the  House  of  Lords,  to  give  their  opinion  upon  this 
question:  and  on  the  6th  of  June,  the  judges  having  attended,  and  having  given  an 
unanimous  opinion,  "That  the  said  parliament,  begun  on  the  3d  of  November,  1640, 
is  now  determined,"  the  lords  ordered  the  attorney-general  to  prepare  a  particular  bill 
for  declaring  this  to  be  the  law  ;  and  a  clause  for  this  purpose  was  inserted  in  an  act 
which  passed  in  the  13th  of  Cha.  2,  c.  1,  entitled,  "An  act  for  the  safety  and  preser- 
vation of  his  majesty's  person  and  government  against  treasonable  and  seditious 
practices  and  attempts."  2  Hats.  Prec.  280.  It  is  remarkable,  that  such  a  provision 
should  be  inserted  in  a  temporary  law.  The  other  instance  of  a  parliament  summoned 
by  writs  not  issued  by  the  king's  authority,  is  the  convention  parliament,  which  met 
on  the  22d  of  January,  1688,  and  which  was  elected  by  virtue  of  letters  written  by  the 
Prince  of  Orange,  in  consequence  of  the  address  of  the  lords  spiritual  and  temporal, 
and  of  those  members  of  the  House  of  Commons  that  had  served  in  any  of  the  par- 
liaments during  the  reign  of  Charles  the  Second,  who,  together  with  the  aldermen  and 
several  of  the  common  council  of  London,  had  assembled  at  St.  James's,  on  the  26th 
of  December,  at  the  desire  of  the  Prince  of  Orange.  These  letters  were  directed  to 
the  lords  spiritual  and  temporal,  and  to  the  several  counties,  universities,  cities, 
boroughs,  and  cinque  ports,  for  calling  a  convention  to  meet  on  the  22d  of  January. 
After  settling  the  crown  on  the  Prince  and  Princess  of  Orange,  an  act  was  immedi- 
ately passed,  as  in  the  former  instance,  for  removing  and  preventing  all  questions  and 
disputes  concerning  the  assembling  and  sitting  of  this  present  parliament,  by  which 
"  this  convention  is  declared  to  be  the  two  houses  of  parliament  to  all  intents  and  pur- 
poses \\  1  p,  notwithstanding  any  want  of  writ  of  summons  or  other  defect :  and 
that  this  act,  and  all  other  acts  to  which  the  royal  assent  shall  be  given,  before  the 
next  pror  gation,  shall  be  understood,  taken,  and  adjudged  in  law  to  commence  upon 
the  13th  dav  of  February,  on  which  day  their  majesties,  at  the  request  and  by  the  advice  . 
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of  the  lords  and  commons,  did  accept  the  crown  and  royal  dignity  of  the  King  and 
Queen  of  England,  France,  and  Ireland,  and  the  dominions  and  territories  thereunto 
belonging."  Notwithstanding  this  statute,  it  was  thought  advisable,  on  the  meeting 
of  the  next  parliament,  elected  by  virtue  of  writs  issued  by  King  William  and  Queen 
Mary,  to  pass  another  act,  "For  recognising  their  majesties,  and  for  avoiding  all 
questions  touching  the  acts  made  in  the  parliament  assembled  at  Westminster,  the 
13th  of  February,  1088."  This  act,  the  second  of  W.  &  M.  st.  1,  c.  1,  enacts,  "That  all 
and  singular  the  acts  made  in  the  said  parliament,  were  and  are  laws  and  statutes 
of  this  kingdom."  See,  in  the  Lords'  Journal  of  the  5th  of  April,  1690,  a  very  curious 
protest  on  the  subject  of  this  bill,  touching  the  validity  of  the  last  parliament,  and  the 
objection  which  had  been  made  to  the  want  of  writs  of  summons.  2  Hats  Free 
281,  282. 

The  warrant  hath  been  divers ;  sometimes  per  breve  <1<  private 
sigillo  ;  but  most  commonly  per  ipsum  regem,  or  per  ipsum  regem  ct 
concilium. 

2  Hats.  Free.  281,282. 

If  the  king  hath  been  absent  out  of  the  land,  and  a  custos  appointed, 
(as  the  manner  is,)  the  writ  bears  teste  by  the  custos,  and  the  Avarrant 
is  per  ipsum  regem,  et  dominum  custodem,  et  concilium,  prout  an. 
13  E.  3.  Teste  Edwardo  duce  Cornubise,  &c,  custode  Anglise.  Per 
ipsum  regem,  et  dominum  custodem,  et  concilium.  An.  20  E.  3,  con- 
simile.  An.  9  II.  5.  Teste  Johanne  duce  Bedford,  custode  Anglise. 
Per  ipsum  regem  et  concilium.  An.  9  H.  6.  The  King  being  in  Paris, 
teste  Humfrido  duce  Grlocestrise,  custode  Anglice.  Per  breve  de  privato 
sigillo.  But,  if  the  king  be  within  the  land,  though  within  age,  and  a 
protector  appointed  him,  he  alone  is  testis  to  the  writ,  and  the  warrant 
is  per  ipsum  regem,  prout  an.  1  H.  6 ;  and  sometimes  per  ipsum  regem 
et  concilium.] 

At  the  (a)  return  of  the  writ,  the  parliament  cannot  begin  but  by  the 
royal  presence  of  the  king,  either  in  person  or  by  representation :  by 
representation  two  ways;  either  by  a  guardian  of  England,  by  letters 
patent  under  the  great  seal,  when  the  king  is  in  remotis  out  of  the 
realm ;  or  by  commission  under  the  great  seal  of  England,  to  certain 
lords  of  parliament,  representing  the  person  of  the  king,  he  being  within 
the  realm,  in  respect  of  some  infirmity. 

4  Inst.  6.  (a)  May  be  prorogued  at  the  day  of  the  return  for  certain  urgent  causes. 
4  Inst.  7.  [After  the  general  election  in  the  year  1790,  the  parliament  was  prorogued 
twice  before  it  met.  Com.  Journ.  26th  Nov.  1790;  and  the  first  parliament  in  this 
reign  was  prorogued  by  four  writs  of  prorogation.    lb.  3d  Nov.  1701.] 

Every  lord  spiritual  and  temporal,  and  every  knight,  citizen,  and 
burgess,  shall  upon  summons  come  to  the  parliament,  except  he  can  rea- 
sonably and  honestly  excuse  himself,  or  he  shall  be  amerced,  kc. ;  that 
is,  respectively  a  lord  by  the  lords,  and  one  of  the  commons  by  the  com- 
mons. 

4  [nst.  43;  5  R.  2,  st.  2,  c.  4.  By  G  II.  8,  c.  1G,  that  for  departing  without  license 
every  knight,  citizen,  and  burgess,  shall  lose  his  wages  :  also,  it  is  such  an  offence, 
that  the  lords  may  fine  one  of  their  body  ;  so,  of  the  House  of  Commons.  4  Inst.  44. 
||  It  was  customary  in  former  times,  if  the  parliament  was  not  quite  full  at  the  first 
meeting,  to  adjourn  for  a  day  or  two  till  the  absent  members  came  in  ;  and  by  the 
records  it  appears,  that  the  lords  sometimes,  and  the  commons  frequently,  were  called 
by  name  the  first  day  of  the  parliament's  sitting,  and  such  of  them  as  were  absent 
without  just  cause  were  both  blamed  and  fined.  Frynne's  Preface  to  Cott.  Abr.  of  the 
Records  in  the  Tower.  And  the  attendance  of  members  is  enforced  at  present  by 
call     <J     <    house,  and  sometimes  by  the  punishment  of  those  who  disobey  them.|| 

||  Lord  Coke  says,  "if  the  king  by  his  writ  calleth  any  knight  or  esquire 
to  be  a  lord  of  the  parliament,  he  cannot  refuse  to  serve  the  king  there 
in  communi  illo  concilio,  for  the  good  of  his  country."     And  in  Lord 
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Abergavenny's  case  the  judges  appear  to  have  been  of  that  opinion. 
But  Lord  Cowper  was  of  opinion,  that  the  king  could  not  create  a  sub- 
ject a  peer  of  the  realm  against  his  will ;  because  it  would  be  then  in 
the  power  of  the  king  to  ruin  any  one  whose  estate  and  circumstances 
might  not  be  sufficient  for  the  honour.  He  also  held,  that  a  minor  might, 
when  of  age,  waive  a  peerage  granted  to  him  during  his  minority.  But 
Lord  Trevor  maintained  the  contrary,  and,  in  conformity  with  Lord 
Coke,  held,  that  the  king  had  a  right  to  the  services  of  his  subjects  in 
any  situation  he  thought  proper  ;  and  instanced  in  the  case  of  the  crown's 
having  the  power  to  compel  a  subject  to  be  a  sheriff,  and  to  fine  him  for 
refusing  to  serve.  He  observed,  that  in  Lord  Abergavenny's  case  it  was 
admitted  that  the  king  might  fine  a  person  whom  he  thought  proper  to 
summon  to  the  House  of  Peers,  it  being  there  said,  that  a  person  might 
choose  to  submit  to  a  fine.  And  if  it  were  allowed  that  the  king  might 
fine  for  not  accepting  the  honour,  and  not  appearing  upon  the  writ,  he 
might  fine,  toties  quoties,  where  there  was  a  refusal,  and,  consequently, 
might  compel  the  subject  to  accept  the  honour.  And  that  it  was  not  to 
be  presumed  that  the  king  would  grant  a  peerage  to  any  one  to  his  pre- 
judice or  wrong,  any  more  than  that  he  would  make  an  ill  use  of  his 
power  of  pardoning ;  all  which  are  suppositions  contrary  to  the  princi- 
ples upon  which  the  constitution  is  framed,  which  depends  upon  the 
honour  and  justice  of  the  crown. 
4  Inst.  44 ;  12  Co.  70 ;  1  P.  Wms.  592. 

It  is  laid  down  in  Glanville,  as  to  the  House  of  Commons,  that  "no 
man,  being  lawfully  chosen,  can  refuse  the  place ;  for  the  country  and 
commonwealth  have  such  an  interest  in  every  man  that  when,  by  law- 
ful election,  he  is  appointed  to  the  public  service,  he  cannot  by  any  un- 
willingness or  refusal  of  his  own,  make  himself  incapable ;  for  that  were 
to  prefer  the  will  or  contentment  of  a  private  man  before  the  desire  and 
satisfaction  of  the  whole  country,  and  a  ready  way  to  put  by  the  suffi- 
cientest  men,  who  are  commonly  those  who  least  endeavour  to  obtain 
the  place." 

Glanv.  101 ;  8  Comm.  Journ.  250,  626,  631,  635,  640.  But  the  abandonment  of  a 
seat  by  a  person  chosen  is  in  fact  recognised  by  the  provisions  of  28  G.  3,  c.  52,  2  and  4.|| 

[By  the  5th  of  Eliz.  c.  1,  §  16,  all  members,  before  they  come  into  the 
parliament  house,  are  to  take  the  oath  of  supremacy  before  the  lord 
steward  for  the  time  being,  or  his  deputy  or  deputies,  for  that  time  to  be 
appointed. 

By  the  7th  of  Jac.  1,  c.  6,  §  8,  the  oath  of  allegiance  is,  in  like  manner, 
ordered  to  be  taken  by  members  before  they  come  into  the  house. 

By  the  30th  of  C.  2,  st.  2,  every  member  is  to  take  the  oath  of  alle- 
giance and  supremacy,  and  make  and  subscribe  the  declaration  against 
transub.-tantiation,  between  the  hours  of  nine  in  the  morning  and  four 
in  the  afternoon  ;  a  peer,  at  the  table  in  the  middle  of  the  House  of  Peers, 
and  whilst  a  full  House  of  Peers  is  there,  with  their  speaker  in  his  place ; 
and  a  member  of  the  House  of  Commons,  at  the  table  in  the  middle  of 
that  house,  whilst  a  full  house  is  duly  sitting,  with  the  speaker  in  the 
chair. 

By  the  13th  of  W.  3,  c.  6,  §  10,  every  member  is  to  take  the  oath  of 
abjuration  "at  the  table,"  in  the  same  manner,  and  between  the  same 
hours,  as  he  takes  the  oaths  of  allegiance  and  supremacy  by  the  30th  of  C.  2. 

At  the  beginning  of  the  parliament  which  met  in  the  year  1780,  there  was  some  de- 
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bate  in  the  House  of  Lords,  -whether  any  lord  might,  notwithstanding  the  limitation 
of  time  expressed  in  this  and  the  preceding  act,  be  admitted  to  take  the  oaths,  and 
sign  the  declaration  after  four  o'clock;  and  the  lords  determined  that  he  might.  The 
House  of  Commons,  by  their  uniform  practice,  have  always  determined  differently. 
Nor  does  this  determination  of  the  lords  seem  to  be  consistent  with  an  order  of  their 
lordship*.  "That  lords  who  come  to  take  the  oaths  be  present  for  that  purpose  at  the 
first  sitting  of  the  house,  otherwise  to  withdraw  from  the  debates  for  that  day." 
2  Hats.  Prec.  82. 

By  the  33d  of  G-.  2,  c.  20,  every  member  (except  as  is  therein  excepted) 
is,  before  he  presumes  to  vote  in  the  House  of  Commons,  to  take  the  oath 
of  his  being  qualified,  and  to  deliver  in  his  qualification  at  the  table. 

Notwithstanding  all  these  laws  which  are  introductory  to  a  member's  taking  his 
seat  in  the  house,  a  person  when  returned  is,  though  he  should  not  have  taken  his 
seat,  to  all  intents,  a  member,  except  as  to  the  right  of  voting,  and  is  entitled  to  the 
same  privileges  as  any  other  member  of  the  house ;  insomuch,  that  upon  the  13th  of 
April,  1719,  the  house  determined,  "That  Sir  Joseph  Jekyll  was  capable  of  being 
chosen  of  a  committee  of  secrecy,  though  he  had  not  being  sworn  at  the  clerk's  table." 
2  Hats.  Prec.  83,  note. 

(D)  Of  Elections :  And  herein, 
1.   Of  the  Electors  and  their  Qualifications. 

As  the  right  and  qualifications  of  the  electors  depend  for  the  most 
part  on  several  acts  of  parliament,  it  will  be  necessary  to  point  out  those 
statutes,  as  the  surest  rule  to  direct  us  in  our  inquiries  herein.  But  here 
it  may  be  proper  to  observe  (a)  that  the  right  and  qualification  of  voters 
in  cities,  towns,  and  boroughs,  depend  on  their  charters,  and  such  cus- 
toms as  have  prevailed  in  them  time  immemorial. 

(a)  Hob.  14;  12  Co.  120. 

Also  it  may  be  necessary  to  observe,  that  for  the  better  ascertaining  in 
general  the  right  of  voting,  and  for  the  greater  security  of  returning  officers, 
by  the  2  Gr.  2,  c.  24,  it  is  enacted,  "  That  such  votes  shall  be  deemed  legal, 
which  have  been  so  declared  by  the  last  determination  in  the  House  of 
Commons ;  which  last  determination  concerning  any  county,  shire,  city, 
borough,  cinque  port,  or  place,  shall  be  final  to  all  intents  and  purposes." 
Extended  to  Scotland  by  16  G.  2,  c.  11.  [This  act  is  repealed  by  28  G.  3,  c.  52, 
£  31,  so  far  as  relates  to  determinations  subsequent  to  that  act.] 

As  the  chief  excellency  of  our  constitution  consists  in  our  being  (b) 
bound  only  by  those  laws  to  which  we  ourselves  consent ;  and  as  such 
consent  cannot  be  given  by  every  individual  in  person,  but  must  be  by 
representation,  it  therefore  highly  concerns  the  whole  community  that 
elections  hc{e)  free,  and  that(d)  every  person  claiming  a  right  to  vote  be 
duly  qualified,  free  from  corruption,  or  any  undue  influence  whatsoever. 

(6)  That  it  is  one  of  the  greatest  privileges  which  a  British  subject  hath  ;  and,  there- 
fore if  be  I  ■"  hindered  from  voting,  an  action  on  the  case  will  lie  at  common  law.  Salk. 
19  ;  6  Mod.  I> ;  1/1.  Raym.  938  ;  3  Salk.  17  ;  8  State  Tr.  89  ;  Holt,  524,  per  Holt.  Ch. 
Just. ;  and  accordingly  adjudged  in  the  House  of  Lords,  in  the  case  of  Ashby  and  White, 
(c)  By  the  common  law  all  elections  ought  to  be  free;  and  by  several  statutes  it  is 
declared,  that  elections  of  members  of  parliament  ought  to  be  free,  particularly  by  the 
1  W.  &  M.  sess.  2,  c.  2.  (d)ln  many  cases  multitudes  are  bound  by  acts  of  parliament, 
who  are  not  parties  to  the  elections  of  knights,  citizens,  and  burgesses ;  as  all  those 
that  have  no  freehold,  or  have  freehold  in  ancient  demesne ;  and  all  women  having 
freehold  or  no  freehold,  and  men  within  age  of  twenty-one  years,  &c.    4  Inst.  4,  5. 

||  By  1  H.  5,  c.  1,  the  knights  and  esquires  and  others  which  shall  be 
choosers  of  the  knights  of  the  shires,  shall  be  resident  within  the  same 
shires  the  day  of  the  date  of  the  writ  of  summons  of  parliament. 

This  and  the  subsequent  acts  as  to  residence  are  repealed  by  14  G.  3,  c.  58. 

Vol.  II.— 83 


65S  COURT   OF   PARLIAMENT. 

(D)  Of  Elections. 

By  8  IT.  6,  c.  7,  the  knights  of  the  shires  shall  be  chosen  in  every 
county  of  the  realm  by  people  dwelling  and  resident  within  the  same 
cnu n ties,  whereof  every  one  of  them  shall  have  freehold  to  the  value 
of  40s.  by  the  year,  at  the  least,  above  all  charges  ;  which  is  explained 
in  a  subsequent  statute  of  10  H.  6,  c.  2,  to  mean  freehold  to  that  value 
within  the  county,  where  any  such  chooser  will  meddle  of  any  such 
election.  And  the  reason  why  this  was  done  is  set  forth  in  the  preamble: 
"Whereas  the  elections  of  knights  of  shires  to  come  to  the  parliament 
of  our  lord  the  king,  in  many  counties  of  the  realm  of  England,  have 
now  of  late  been  made  by  very  great,  outrageous,  and  excessive  num- 
bers of  people  dwelling  within  the  same  counties  of  the  realm  of  Eng- 
land, of  which  most  part  was  of  people  of  small  substance  and  of  no 
value,  whereof  every  of  them  pretended  a  voice  equivalent,  as  to  such 
elections  to  be  made,  with  the  most  worthy  knights  and  esquires  dwell- 
ing within  the  same,  whereby  manslaughter,  riots,  batteries,  and  divi- 
sions among  the  gentlemen  and  other  people  of  the  same  counties  shall 
very  likely  rise  and  be,  unless  convenient  and  due  remedy  be  provided 
in  this  behalf :  our  lord  the  king,  considering  the  premises,  hath  provided, 
ordained,  and  established  by  authority  of  this  present  parliament,"  &c. 

The  act  of  8  H.  6,  c.  7,  empowers  the  sheriff  to  examine  the  voters 
upon  oath  as  to  the  clear  value,  and  the  subsequent  acts  of  7  &  8  W.  3, 
10  Ann.  and  18  G.  2,  prescribe  the  form  of  the  oath  to  be  administered 
to  them. 

It  having  been  determined  by  two  committees  of  the  House  of  Com- 
mons that  the  interest  of  a  mortgage  is  a  charge,  which,  if  it  reduces 
the  value  under  40s.  takes  away  the  vote ;  and  a  similar  decision  having 
been  made  by  the  Court  of  King's  Bench  upon  a  qualification  under  the 
game  act  of  23  Car.  2,  c.  25,  but  there  having  been  an  intermediate 
decision  of  a  committee,  wherein  the  contrary  was  holden,  and  the  opi- 
nions of  lawyers  upon  the  subject  being  divided,  the  legislature  has  made 
a  declaration  upon  it  in  stat.  28  G.  3,  c.  36,  §  6  and  9,  and  requires  the 
estate  to  be  of  the  clear  yearly  value  of  40s.  over  and  above  the  inte- 
rest of  any  money  secured  by  mortgeige  upon  it,  and  also  over  and 
above  all  rents  and  outgoings  payable  out  of  or  in  respect  of  the  said 
estate,  other  than  parliamentary,  public  or  parochial  taxes,  (a) 

2  Luders,  467  ;  Wetherell  v.  Hall,  lb.  588  ;  Cald.  230.  {a)  Considering,  says  Mr. 
Luders,  the  doubt  and  contradiction  in  which  the  point  had  been  involved  by  the  opi- 
nions of  individuals  and  the  decisions  in  the  election  courts,  the  clause  has  not  that 
formality  which  might  have  been  expected  (from- former  instances)  in  a  declaratory 
law  made  upon  a  difficult  legal  questiou.  The  subject  is  introduced  indirectly  into 
the  act,  and  as  if  the  law  had  been  taken  for  granted.    2  Luders,  468.  || 

[No  person  shall  vote  in  right  of  any  freehold  granted  to  him  fraudu- 
lently to  qualify  him  to  vote.  Fraudulent  grants  are  such  as  contain  an 
agreement  to  re-convey,  or  to  defeat  the  estate  granted ;  which  agree- 
ments are  made  void,  and  the  estate  is  absolutely  vested  in  the  person  to 
wThom  it  is  so  granted.  And  every  person  who  shall  prepare  or  execute 
such  conveyance,  or  who  shall  give  his  vote  under  it,  shall  forfeit  40?. 

10  Ann.  c.  23.  Tiie  st.  13  G.  2,  c.  20,  extends  the  regulations  for  the  prevention 
of  fraudulent  conveyances  for  election  purposes  to  cities  and  towns  which  are  counties 
of  themselves. 

No  person  shall  vote  in  respect  of  an  annuity  or  rent-charge,  unless 


COURT    OF   PARLIAMENT.  659 

(D)  Of  Elections. 

registered  with  the  clerk  of  the  peace  twelve  calendar  months  before  the 
election. 

2  G.  3,  e.  24. 

In  mortgaged  or  trust  estates,  the  person  in  possession,  under  the 
above-mentioned  restrictions,  shall  have  the  vote. 
7  &  8  W.  3,  c.  25,  I  7. 

Only  one  person  shall  be  admitted  to  vote  for  any  one  house  or  tene- 
ment, in  order  to  prevent  the  splitting  of  freeholds ;  and  conveyances 
for  that  purpose,  among  which  by  a  later  statute, (a)  are  included  de- 
vises by  will,  shall  be  void. 

Ibid.  But  a  husband  may  vote  for  his  wife's  right  of  dower,  without  an  actual 
assignment  of  it  by  metes  and  bounds.     28  G.  3,  c.  36,  \  34.     (a)  53  G.  3,  c.  49. 

No  estate  shall  qualify  a  voter,  unless  it  hath  been '  assessed  to  the 
land-tax  six  months  before  the  election,  either  in  the  name  of  the  voter 
or  of  his  tenant ;  but  if  he  has  acquired  it  by  marriage,  descent,  or  other 
operation  of  law,  within  twelve  calendar  months  before  the  election,  in 
that  case,  it  must  have  been  assessed  to  the  land-tax  within  two  years 
before  the  election,  either  in  the  name  of  the  predecessor,  or  person 
through  whom  the  voter  derives  his  title,  or  in  the  name  of  the  tenant 
of  such  person.  ||  Annuities  or  fee-farm  rents  (duly  registered)  issuing 
out  of  the  messuages,  lands,  &c,  rated  and  assessed,  are  not  within  the 
act. 

30  G.  3,  c.  35. 

Where  the  land-tax  hath  been  redeemed,  the  freeholder  shall  be  en- 
titled to  vote  upon  proof  of  such  redemption,  without  any  registry  of  a 
memorial  or  certificate  thereof. 
42  G.  3,  c.  116;  51  G.  3,  c.  99. || 

No  tenant  by  copy  of  court-roll  shall  be  permitted  to  vote  as  a  free- 
holder. 

31  G.  2,  c.  14. 

No  freeman  of  any  city  or  borough  (other  than  such  as  claim  by  birth, 
marriage  or  servitude)  shall  be  entitled  to  vote  therein,  unless  he  hath 
been  admitted  to  his  freedom  twelve  calendar  months  before. 

3  G.  3,  c.  15.  This  act,  which  is  called  the  Durham  Act,  was  occasioned  by,  and 
seems  confined  to,  the  admission  of  honorary  freemen  only. 

In  boroughs  where  the  householders  or  inhabitants  of  any  description 
claim  to  elect,  no  person  shall  have  a  right  to  vote  as  such  inhabitant, 
unless  he  hath  actually  been  resident  in  the  borough  six  months  previous 
to  the  day  on  which  he  tenders  his  vote. 

20  G.  3  c.  100.  In  bur°-age-tenure  boroughs,  no  length  of  possession  is  required 
from  the  voters.     1  Dougl,°224. 

Persons  under  twenty-one  years  of  age,(6)  or  persons  convicted  of 
perjury  or  subornation  of  perjury,(e)  or  employed  in  managing  and 
collecting  the  duties  of  excise,  customs,  stamps,  salt,  windows,  or 
houses,  or  the  revenue  of  the  post-office,  are  incapable  of  voting  at  any 

election,  (d) 

(b)  7  &  8  W.  3,  c.  25,  \  8 ;  28  G.  3,  c.  36.  (c)  2  G.  2,  c.  24,  \  6.  (d)  22  G.  3,  c.  41. 
But  this  last  act  does  not  extend  to  freehold  offices  granted  by  letters  patent,  nor  to 
commissioners  of  the  land-tax,  or  persons  acting  under  them. 

Persons  lawfully  convicted  of  voting  or  withholding  their  votes  in 
consequence  of  a  bribe,  provided  they  are  served  with  process  within 
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two  years  after  the  commission  of  the  offence,  are  forever  disqualified  to 

Vote. 

2  C.  2,  c.  24,  §7;  9  Geo.  2,  c.  3,  g  8.  By  ?  8  of  the  act  of  2  G.  2,  if  the  offendei 
discover  any  other  person  offending  against  the  act,  so  that  such  person  be  thereupon 
com  icted,  he  thereby  procures  an  indemnification  for  himself.  But  the  discovery  of 
an  offender  already  indemnified,  it  hath  been  adjudged,  will  not  avail  him.  Lord 
Porchester  v.  Petrie,  E.  23  G.  3,  B.  R. 

Jn  general,  it  seems,  that  persons  receiving  alms  are  disqualified  to 
vote.  J»ut  by  18'  G.  •'>.  c.  29,  §  25,  parish  relief  given  to  the  family  of 
any  militia-man,  during  the  time  of  actual  service,  will  not  deprive  him 
of  his  right  to  vote. 

No  peer  hath  a  right  to  vote  at  any  election,  nor  shall  any  lord-lieu- 
tenant of  a  county  concern  himself  therein.  And  by  statute  2  W.  &  M. 
sess.  1,  c.  7,  the  lord-warden  of  the  cinque  ports  shall  not  recommend 
any  members  there. 

R.  Nem.  Con,  14  Dec.  1699;  R.  Nem.  Con.  Feb.  1700;  R.  24  Oct.  1702. 

No  officer  of  the  excise,  customs,  stamps,  salt-duties,  house  or  window 
duties,  nor  any  person  employed  in  the  post-office,  shall  be  capable  of 
voting  at  any  election. 

5  &  6  W.  &  M.  c.  7,  20 ;  12  &  13  W.  3,  c.  10;  22  G.  3,  c.  41. 

||  No  justice,  receiver,  or  constable  appointed  under  the  police  act  of 
51  Gr.  3,  c.  119,  shall,  during  the  time  of  holding  his  office,  or  within  six 
months  after  quitting  it,  be  capable  of  voting  at  any  election  for  the 
counties  of  Middlesex  or  Surry,  the  city  of  Westminster,  or  borough  of 
Southwark. 

As  to  the  disqualification  of  almsmen  and  persons  receiving  parish  re- 
lief, it  seems  clear  that  they  are  disabled  from  voting  where  the  franchise 
is  in  potwallers  or  persons  paying  scot  and  lot.  In  these  cases,  the  receipt 
of  alms  or  parish  relief  negatives  the  possession  of  the  franchise  required. 
In  some  cases  also  where  the  right  of  voting  is  in  freemen,  the  receipt 
of  relief  has  been  held  to  disqualify ;  and  though  similar  decisions  have 
taken  place  in  county  elections,  yet,  according  to  the  last  case,  it  seems 
that  the  receipt  of  parish  relief  does  not  prevent  a  party  from  voting  if 
he  is  in  possession  of  his  forty-shilling  freehold.  Quaere,  Whether  the 
objection  applies  in  principle  to  any  cases  except  where  the  receiving 
relief  goes  to  negative  the  specific  qualification  required,  as  in  case  of 
potwallers  and  scot  and  lot  men. 

Great  Grimsby,  1  Peckwell  Ca.  59,  Male  on  Elect.,  p.  166 ;  Okehampton,  1  Peck- 
well,  373  ;  Bedfordshire,  2  Luders's  Ca.  564;  Dodd's  Doubtful  Questions  in  the  Law 
of  Elections,  1 — 24,  where  the  cases  are  stated. 

Whether  outlaws  can  vote  does  not  appear  settled,  but  persons  ex- 
communicated do  not  now  incur  any  civil  penalty  or  disability  whatso- 
ever, by  o3  G.  3,  c.  127,  §  2. 

Dodd's  Doubtful  Questions,  &c.  32. 

According  to  the  decision  of  the  Middlesex  committee  in  1804,  (2  Peck. 
Ca.  89,)  a  master  in  Chancery,  a  six  clerk  in  Chancery,  a  sixty  clerk  in 
that  court,  a  clerk  of  the  peace  for  Middlesex,  sub-register  of  the  Court 
of  Chancery,  clerk  of  the  petty  bag,  king's  coroner  and  attorney,  and 
various  other  offices  for  life,  including  parish  clerks,  organists,  sextons, 
are  not  entitled  to  vote  unless  they  derive  forty  shillings  per  annum  from 
land  in  right  of  their  offices. 

See  observations.    Dodd's  Doubtful  Questions,  &c.  40,  50. 
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A  voter  is  not  disqualified  from  voting  by  the  mere  fact  of  his  having 
bribed  other  voters,  nor  even  by  a  resolution  of  a  committee  declaring 
him  guilty  of  bribery ;  but  only  after  judgment  obtained  against  him  in 
an  action  for  the  penalty  of  bribery  under  the  2  Gr.  2,  c.  _  -  ".  or  on 
being  otherwise  lawfully  convicted. 

Dodd'a  Don  51. 

.  Whether  votes  procured  by  a  bribed  agent,  but  which  are  not 
themselves  given  for  a  bribe,  are  good  votes. 
I1  .Id's  Doubtful  Questions, 

r  the  qualifications  of  electors  in  Scotland,  see  6  Ann.  c.  6 ;  9  Ann. 
c.  5 :  12  Ann.  Bt  1.  c.  5  :  7  Gr.  J.  c  16  :  16  G.  2,  c.  11.    For  elections  for 
Chest-..  -      34&35H.8;  c  1&    Wal  3,35H   3.    .11.    Durham.  _" 
2.  c.  9.    London.  11  Gr.  1.  c.  18.    New  Shoreham.  11  Gr.  3,  c.  do.     I 
ventry.  21  Gr.  3,  c.  54.     Cricklade,  2S  G.  3,  c.  36,  §  41.] 

2.   Of  the  Elected,  and  their  Qualifications. 

A  knight  banneret,  or  any  other  under  the  degree  of  a  baron,  may  be 
elected  knight,  citizen,  or  burg 
4  Inst.  46.  47. 

An  alien,  though  made  a  denizen,  cannot  sit  in  parliament ;  for  to 
have  a  power  of  making  laws,  it  is  necessary  that  he  should  be  totally 
received  into  the  society,  which  he  cannot  be  without  the  consent  of 
parliament. 

•  _  :  4  Inst.  47. 

•cording  to  Lord  Coke,  an  alien  naturalized  is  eligible :  but  by 
12  &  13  W.  •'  .  _.  :-ommonly  called  "the  Act  of  Succession,'7  it  is  pro- 
vided. "That,  after  the  accession  of  the  house  of  Hanover,  no  person 
born  out  of  the  k  s  iominions,  except  of  English  parents,  (although 
he  be  naturalized.)  shall  be  capable  of  being  a  member  of  either  house 
of  parliament."  An  I  I  y  1  Gr.  1.  st.  2.  c.  4.  "No  bill  for  naturalization 
shall  be  exhibited  without  such  a  prohibitory  clause." 

4  Inst.  47. 

Sheriffs  are  not  eligible  within  their  own  counties :  but  a  sheriff  of 

one  county  may  be  elected  in  another. 

Hale's  Pari.  114:  Com.   Dig.  tit  meat,  (D.  9 ;)  1  Bl.  Comm.  175;  Case  of 

Case  of  Southampton.  4  DongL  L.  See  further, 

4  In-t.  4^:   Br.   A   r.  tit.  Parliame       '  imp.  Jur.  3.  1        3      ^imon  D'Ew  ■  - 

Journ.  38,  >24;  1  Rushw.  ColL  684;  Towns.  Cull.   185.     The  old  writ  for  the 

election  of  knights  of  shires  says  expressly:  "Nolumus  quod  tu  nee  aliquis  alius  tir? 
dicti  reg.  nostry  aliqualiter  sit  dedus.<\ 

One  under  the  age  of  twenty-one  years  is  not  (a)  eligible ;  neither  can 
anv  lord  of  parliament  sit  there  until  he  be  of  the  full  age  of  twenty-one 

vears. 

4L  Bv  the  7  4  8W.  3,  \  25,  \  8,  no  person  hereafter  shall  be  capable 

of  being  elected  a  member  to  serve  in  parliament,  who  is  not  of  the  age  of  twenty-one 

years  ;  and  n  or  return  of  any  person  under  tha*     a       -  hereby  declared 

le  null  and  void  ;  and  if  any  such  minor,  hereafter  ch   •  all  presume  to  sit  or 

•  in  parliam  -hall  incur  suefi  penalties  and  forfeitures  as  if  he  had  presumed 

-     -it  and  vote  in  parliament  without  being  chosen  and  returned.     [This  law  may  be 

be  rather  defective,  for  it  remai    -        be  inquired  what  penalty  is  I 

rtained,  and  what  tribunal  is  to  judge  and  pronounce  sentence.    1  Wood  : 

>~;ne  of  the(6j  judges  of  the  King's  Bench,  Common  Pleas,  or  ba- 

-3K 
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rons  of  the(V)  Exchequer,  that  have  judicial  places,  can  he  chosen 
knight,  citizen,  or  burgess  of  parliament;  but  any  that  have  judicial 
places  in  the  court  of  wards,  court  of  dutchy,  or  other  courts  ecclesiasti- 
cal or  civil,  are  eligible. 

4  Inst.  47  ;  Whitel.  on  Gov.  ^70.  (b)  Because  they  sit  in  the  Lord's  House.  1  Bl. 
Comm.  169.  (c)  [So,  bj  7  G.  2,  c.  10,  §16,  none  of  the  judges  in  Scotland  can  be 
elected.  Thorp,  a  baron  of  the  Exchequer,  was  speaker  of  the  Commons.  Ann.  31  H. 
6  ;  3  Com.  Dig.  tit.  Parliament,  (D.  9  :)  4  Inst.  47.  j 

None  of  the  (a)  clergy  can  be  elected  knight,  citizen,  or  burgess  of 
parliament,   because   they  are  of  another   body,   viz.   the   convocation. 

|| But  this  reason  for  their  exclusion  has  long  since  ceased;  they  no 
longer  tax  themselves,  and  the  convocation,  having  become  insignificant 
to  the  crown  for  that  purpose,  is  now  convened  only  to  be  separated. 
Being  imbodied,  as  it  were,  with  the  laity,  subject  to  parliamentary 
taxation,  and  entitled  to  vote  in  county  elections  in  respect  of  their  eccle- 
siastical freeholds;  the  right  of  the  clergy  to  a  seat  in  the  Commons' 
House  would  seem  to  follow  as  of  course.  But  still  doubts  had  arisen 
somewhere  respecting  their  eligibility,  and  these  doubts  it  was  expedi- 
ent to  remove;  and  this  was  done  by  showing  that  they  were  well 
founded,  by  passing  an  act  declaring  the  clergy  to  be  ineligible.  It  is 
entitled,  "An  act  to  remove  doubts  respecting  the  eligibility  of  persons 
in  holy  orders  to  sit  in  the  House  of  Commons,"  and  is  as  follows: 

41  G.  3,  c.  63.  "  Whereas  it  is  expedient  to  remove  doubts  which  have 
arisen  respecting  the  eligibility  of  persons  in  holy  orders  to  sit  in  the 
House  of  Commons,  and  also  to  make  effectual  provision  for  excluding 
them  from  sitting  therein  ;  be  it  therefore  declared  and  enacted,  that  no 
person  having  been  ordained  to  the  office  of  priest  or  deacon,  or  being 
a  minister  of  the  church  of  Scotland,  is  or  shall  be  capable  of  being 
elected  to  serve  in  parliament  as  a  member  of  the  House  of  Commons. 

§2.  "That  if  any  person,  having  been  ordained  to  the  office  of 
priest  or  deacon,  or  being  a  minister  of  the  church  of  Scotland,  shall 
hereafter  be  elected  to  serve  in  parliament  as  aforesaid,  such  election 
and  return  shall  be  void  ;  and  that  if  any  person,  being  elected  to  serve 
in  parliament  as  a  member  of  the  House  of  Commons,  shall,  after  his 
election,  be  ordained  to  the  office  of  priest  or  deacon,  or  become  a  mi- 
nister of  the  church  of  Scotland,  then  and  in  such  case  the  seat  of  such 
person  shall  immediately  become  void;  and  if  any  such  person  shall,  in 
any  of  the  aforesaid  cases,  presume  to  sit  or  vote  as  a  member  of  the 
House  of  Commons,  he  shall  forfeit  the  sum  of  five  hundred  pounds  for 
every  day  in  which  he  shall  sit  or  vote  in  the  said  house,  to  any  person 
or  persons  who  shall  sue  for  the  same  in  any  of  his  majesty's  courts  at 
Westminster ;  and  the  money  so  forfeited  shall  be  recoA'ered  by  the  per- 
son or  persons  so  suing,  with  full  costs  of  suit,  in  any  of  the  said  courts, 
by  any  action  of  debt,  bill,  plaint,  or  information,  in  which  no  essoign, 
privilege,  protection,  or  wager  of  law,  or  more  than  one  imparlance, 
shall  be  allowed ;  and  every  person  against  whom  any  such  penalty  or 
forfeiture  shall  be  recovered  by  virtue  of  this  act,  shall  be  from  thence- 
forth incapable  of  taking,  holding,  or  enjoying  any  benefice,  living,  or 
promotion  ecclesiastical,  and  of  taking,  holding,  or  enjoying  any  office 
of  honour  or  profit  under  his  majesty,  his  heirs  or  successors :  provided 
always,  that  nothing  in  this  act  contained  shall  extend,  or  be  construed 
to  extend,  to  make  void  any  election  of  any  person  to  serve  as  a  mem- 
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ber  of  the  House  of  Commons,  which  election  shall  have  taken  place 
before  the  passing  of  this  act. 

*"§  3.  Provided  also,  that  no  person  shall  be  liable  to  any  forfeiture 
or  penalty  inflicted  by  this  act,  unless  a  prosecution  shall  be  commenced 
within  twelve  calendar  months  after  such  penalty  or  forfeiture  shall  be 
incurred. 

"  §  4.  That  proof  of  the  celebration  of  divine  service,  according  to 
the  rites  of  the  church  of  England,  or  of  the  church  of  Scotland,  in°any 
church  or  chapel  consecrated  or  set  apart  for  public  worship,  shall  be 
deemed  and  taken  to  be  primd  facie  evidence  of  the  fact  of  such  person 
having  been  ordained  to  the  office  of  a  priest  or  deacon,  or  of  his  being 
a  minister  of  the  church  of  Scotland,  within  the  intent  and  meaning  0f 
this  act."|| 

A  Inst.  37  ;  Moor,  783  ;  Bl.  Com.  169.  (a)  Though  of  the  inferior  order.  Com. 
Dig.  tit.  Parliament,  (D.  9,)  cites  4  Inst.  47.  ||  See  the  case  of  Newport,  2  Lud.  269, 
and  particularly  the  notes,  in  which  a  great  deal  of  valuable  information  upon  this 
subject  is  collected,  by  Mr.  Luders.|| 

A  person  attainted  of  treason,  or  felony,  &c,  is  not  eligible  ;  for 
he  ought,  according  to  'the  writ,  to  be  magis  idoncus,  discretus  et 
sufficiens. 

4  Inst,  48  ;  Whitel.  on  Gov.  370. 

[So,  temp.  H.  7.     Persons  outlawed  for  treason  could  not  come  into 
parliament  till  their  attainders  were  reversed. 
Bac.  II.  7,  13,  Com.  Dig.  tit.  Parliament,  (D.  9.) 

Nor  persons  outlawed  after,  or  before  judgment,  in  a  civil  action. 
Ruled  by  all  the  justices.     1  And.  293,  Com.  ubi  supr.     ||  Mr.  Hatsell  questions 
this.     See  too  Mr.  Fitzherbert's  case,  D'Ewes's  Journ.  479 — 481,  514 — 518. || 

||  In  the  case  of  Sir  Francis  Goodwin  in  1604,  the  House  of  Commons 
held,  that  outlawry  in  a  civil  suit  did  not  render  a  candidate  ineligible  ; 
this  was  however  antecedent  to  the  act  of  9  Ann.  c.  5,  requiring  free- 
hold landed  estate  as  a  qualification  ;  and  as  the  outlawry,  after  inquisi- 
tion found,  would  vest  the  rents  and  profits  in  the  crown  till  reversed, 
it  would  appear  to  defeat  the  landed  qualification  required  by  the 
statute.|| 

Nor  persons  taken  in  execution  upon  a  judgment. 

Moof,  57,  Com.  Dig.  ubi  supr.] 

The  king  cannot  grant  a  charter  of  exemption  to  any  man  to  be  freed 
from  election  of  (a)  knight,  citizen,  or  burgess  of  the  parliament,  because 
the  elections  of  them  ought  to  be  free,  and  his  attendance  is  for  the 
service  of  the  whole  realm,  and  for  the  benefit  of  the  king  and  his  people, 
and  the  whole  commonwealth  hath  an  interest  therein. 

4  Inst.  49.  (a)  Nor  can  the  king  grant  a  charter  of  exemption  to  a  lord  of  parlia- 
ment, to  discharge  him  from  his  attendance  in  the  Lords'  House.     Ibid. 

By  the  8  H.  6,  c.  7,  it  is  enacted,  "  That  they  who  have  the  greatest 
number  of  voices  that  may  expend  40s.  by  the  year,  and  above,  shall  be 
returned  (b)  knights  of  the  shire,  &c,  and  that  they  which  shall  be 
chosen,  shall  be  dwelling  and  (c)  resident  within  the  same  counties." 

(b)  As  the  writ  for  election  of  knights,  &c,  was  duos  milites  gladiis  cinctos,  &c,  it 
required  an  act  of  parliament,  viz.  23  II.  6,  c.  15,  that  such  notable  esquires,  gentlemen 
of  birth,  as  are  able  to  be  knights,  might  be  eligible.  4  Inst.  10.  (c)  The  like  is 
enacted  by  1  H.  5,  c.  1,  as  to  knights,  citizens,  and  burgesses ;  but  these  regulations 
|!  hating  been  found,  by  long  usage,  to  be  unnecessary,  and  being  become  obsolete — such  is 
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the  language  of  the  legislature! — are  repealed  l>v  14  G.  3,  c.  58.  See  the  case  of 
Denzell  Onslow  v.  Rapley,  as  reported  in  a  little  tract  of  Lord  Somers,  first  published 
in  1681,  and  reprinted  in  the  quarto  edition  of  his  State  Tracts,  vol.  1,  p.  374.  See 
also  Mr.  Douglas's  note  (D.)  to  the  ease  of  New  Radnor,  in  his  History  of  Election 
3,  vol.  1.  p.  341,  and  Burgh's  Political  Disquisitions,  vol.  1,  p.  291.  || 

But  now  every  knight  of  a  sliire  shall  have  a  clear  estate  of  freehold 
or  copyhold  in  England,  Wales,  or  Ireland  to  the  value  of  600?.  per 
annum,  and  every  citizen  and  burgess  to  the  value  of  300?.  ;  {a)  except 
the  eldest  sons  of  peers,  (b)  and  of  persons  qualified  to  be  knights 
of  shires,  and  except  the  members  for  the  two  universities,  and  the 
member  for  Trinity  College  in  Dublin.  Of  this  qualification  the  member 
mu-t  make  oath,  and  give  in  the  particulars  in  writing  at  the  time  of 
taking  his  seat ;  (<?)  or,  upon  refusal,  the  return  is  void. 

9  Ann.  e.  5  :  41  (>.  •">,  c.  101,  §  23.  («)  Or  mortgage,  if  the  mortgagee  has  been  in 
ssion  seven  years  before  his  election.  ||  (b)  The  eldest  sons  of  peeresses  in  their 
own  right,  and  of  bishops,  as  lords  of  parliament,  are  within  this  exception.  And  the 
forty-five  members  for  North  Britain  are  out  of  the  act,  which  is  confined  to  England 
and  Wales  ;  and  the  33  G.  2,  c.  2d,  which  was  made  to  render  it  more  effectual,  ex- 
pressly excepts  the  members  for  Scotland.  But  the  act  of  union  with  Ireland  of  39 
<fc  40  Gr.  3,  c.  67,  subjects  the  Irish  members  to  these  laws,  (c)  33  G.  2,  c.  20.  A  bill 
to  have  a  reconveyance  of  a  qualification  given  by  a  father  to  his  son  to  enable  him 
to  sit  in  parliament,  the  purpose  being  answered,  wTas  dismissed  by  Lord  Kenyonwith 
costs.     G  Yes.  747.  || 

No  persons  concerned  in  the  management  of  any  duties  or  taxes 
created  since  1692,  except  the  commissioners  of  the  treasury,  (d)  nor 
any  of  the  officers  following,  (<?)  viz.  commissioners  of  prizes,  transports, 
sick  and  wounded,  wine  licenses,  navy,  and  victualling  ;  commissioners 
of  the  revenue  in  Ireland  ;  secretaries  or  receivers  of  prizes  ;  comptrollers 
of  the  army  accounts  ;  agents  for  regiments  ;  governors  of  plantations  {(j) 
and  their  deputies  ;  officers  of  Minorca  or  Gibraltar  ;  officers  of  the  excise 
and  customs  ;  clerks  or  deputies  in  the  several  offices  of  the  treasury, 
exchequer,  navy,  victualling,  admiralty,  pay  of  the  army  or  navy, 
secretaries  of  state,  salt,  stamps,  appeals,  wdne  licenses,  hawkers  and 
pedlars,  nor  any  persons  that  hold  any  new  office  under  the  crown 
created  since  1705,  (h)  are  capable  of  being  elected  or  sitting  as  members. 
Nor  shall  any  contractor  (i)  with  the  officers  of  government,  or  with 
any  other  person  for  the  service  of  the  public,  be  capable  of  being 
elected,  or  of  sitting  in  the  house,  as  long  as  he  holds  any  such  contract, 
or  derives  any  benefit  from  it. 

(r?)  5  &  6  W.  &  M.  c.  7.  (e)  11  &  12  W.  3,  c.  2  ;  12  &  13  W.  3,  c.  10 ;  6  Ann.  c.  7 ; 
15  G.  2,  c.  22.  ((/)  [The  acceptance  of  an  office  of  that  kind  was  considered  as  a  dis- 
ability at  common  law  ;  for  upon  Sir  George  Somers's  departure  in  an  official  charac- 
ter to  Virginia,  in  the  time  of  James  I.  the  commons  declared  his  seat  vacant,  because 
by  accepting  a  colonial  office,  he  was  rendered  incapable  to  execute  his  trust,  Comin. 
Journ.  vol.  1,  392,  393.  In  1774,  Mr.  Maitland  was  elected  for  the  burghs  of  North 
Berwick,  &c,  upon  which  a  petition  was  presented  against  the  election,  stating  that 
he  was  ineligible  from  his  holding  the  office  of  clerk  of  the  pipe  in  the  Exchequer, 
which  was  alleged  to  be  a  new  office  created  since  the  25th  of  Oct.  1705.  But  it  was 
determined,  that  though  the  particular  office  under  the  name  of  the  Clerk  of  the  Pipe 
did  not  exist  at  the  time  of  the  union,  yet  because  the  functions  of  that  office  had  been 
always  executed  in  Scotland,  though  by  an  officer  under  another  name,  this  was  not  a 
new  office  within  the  meaning  and  spirit  of  the  act  of  Queen  Anne,  and  that  therefore 
Mr.  Maitland  was  eligible.  2  Hats.  Pr.  56  ;  2  Dougl.  Elect.  423.  In  June,  1785,  upon 
the  third  reading  of  the  bill  "for  better  examining  and  auditing  the  public  accounts,"  a 
doubt  was  suggested  by  Mr.  Fox,  whether  the  commissioners,  who  were  to  be  appointed 
under  the  authority  of  that  bill,  would  come  within  the  meaning  of  these  words  of  the 
statute,  as  holding  a  new  office,  and  by  that  be  disqualified  from  being  eligible  for  sitting 
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in  the  House  of  Commons ;  or,  whether  they  would  be  considered  as  executing  only  the 
old  office  of  auditor  of  the  imprest,  from  which  the  then  present  audit  >ra  were  removed 
by  that  bill.     Mr.  Pitt,  chancellor  of  the  exchequer,  seemed  to  think  from  some  words 

in  the  bill,  that  it  was  a  new  office,  and  therefore  no  clause  was  sessarj  specifically 

to  exclude  these  commissioners  from  the  house,  and  the  speaker  was  of  the  same 
opinion.  But  upon  considering  Mr.  Maitland's  case,  and  it  being  intended  that  these 
commissioners  should  not  be  eligible,  a  clause  was  inserted,  declaring  directly,  that 
they  should  be  incapable  of  being  elected,  or  sitting  as  members.  1  (h)  6  Ann.  c.  7. 
(i)  22  G.  3,  c.  45.     See  Curtis  v.  Perry,  6  Ves.  739. 

||  41  G.  3,  c.  52,  §  4.  Nor  shall  any  person  holding  the  like  offices, 
and  placed  in  the  like  situations  in  Ireland,  be  capable  of  being  elected, 
or  of  sitting  as  members  of  the  House  of  Commons  of  any  parliament 
of  the  United  Kingdom. 

§  1.  All  persons  who  were  disabled  from  sitting  in  the  House  of  Com- 
mons of  any  parliament  of  Great  Britain  are  disabled  from  sitting  in 
the  parliament  of  the  United  Kingdom. 

§  2.  All  persons  who  were  disabled  from  being  elected  and  sitting  in 
the  House  of  Commons  of  any  parliament  in  Ireland,  are  disabled  from 
being  elected  and  sitting  for  any  place  in  Ireland  in  the  parliament  of 
the  United  Kingdom. 

§  5.  No  person  holding  a  place  in  Ireland  created  since  the  passing 
of  the  Irish  act  of  33  G.  3,  c.  42,  is  capable  of  being  elected  and  sitting 
in  any  parliament  of  the  United  Kingdom. || 

No  person  having  a  pension  under  the  crown  during  pleasure,  or  for 
any  term  of  years,  is  capable  of  being  elected. 

6  Ann.  c.  7 ;  1  G.  1,  c.  56. 

If -any  member  accepts  an  office  of  profit  from  the  crown,  except  an 

officer(a)  in  the  army  or  navy  accepting  a  new  commission,  his  seat  is 

void;  but  such  member,  provided  the  office  were  prior  to  1705,  is  capable 

of  being  re-elected. 

6  Ann.  c.  7.  (a)  [When  Admiral  Boscawen  was  appointed  general  of  marines  in 
1750,  there  was  a  doubt  whether,  the  marines  being  to  serve  at  land  as  well  as  at  sea, 
and  being  regimented,  he,  being  only  a  sea-officer,  would  not  vacate  his  seat  by  ac- 
cepting the  appointment ;  that  part  of  it  which  concerned  the  land-service  being  to 
him,  a  mere  naval  officer,  a  new  appointment,  and  not  a  promotion  in  the  navy.  But, 
upon  consideration,  and  consulting  with  the  law-officers  of  the  crown,  and  after  in- 
specting the  several  documents  and  acts  relating  to  the  matter,  it  was  determined, 
though  with  much  doubt,  that  he  should  not  vacate  his  seat.  2  Hats.  Pr.  58.  It  is 
provided  by  18  G.  3,  c.  59,  \  4,  and  33  G.  3,  c.  36,  that  the  seats  of  members  shall  not 
be  vacated  by  the  acceptance  of  a  commission  in  any  corps  of  fencible  men  in  Scot- 
land, or  in  any  corps  to  be  raised  in  Great  Britain,  in  which  the  officers  shall  not  be 
entitled  to  half-pay  and  rank  in  the  army  after  their  actual  service.] 

||  41  G.  3,  c.  52,  §  9.  If  any  member  accepts  an  office  of  profit  from 
the  crown,  or  by  the  nomination  or  appointment,  or  by  any  other  ap- 
pointment, subject  to  the  approbation  of  the  lord  lieutenant,  lord  deputy, 
lords  justices,  or  other  chief  governor  or  governors  of  Ireland,  his  seat 
becomes  void,  but  (if  not  incapacitated  by  any  thing  before  contained  in 
the  act)  he  may  be  elected  again  for  the  same  or  any  other  place. || 

No  registrar  (for  registering  memorials  of  deeds,  &c.)  within  the  west 
or  east  riding  in  the  county  of  York,  or  his  deputy,  is  capable  of  being 

elected. 

2  &  3  Ann.  c.  4,  g  22 ;  G  Ann.  c.  35,  \  32. 

||  No  justice  of  the  peace  appointed  under  the  police  act  of  51  G.  3, 
c.  119,  is  capable,  during  the  continuance  of  such  appointment,  of  being 
elected  or  of  sitting  as  a  member  of  the  House  of  Commons.|| 

Yol.  II.— 84  3  k  2 
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X"  candidate  shall,  after  the  teste  of  the  writ  or  summons  to  parlia- 
ment, or  after  the  teste,  or  the  issuing  out,  or  ordering  of  the  "writ  of 
election  upon  the  calling  or  summoning  of  any  parliament,  or  after  the 
vacancy,  give  any  money  or  entertainment  to  his  electors,  or  promise  to 
give  any,  either  to  particular  persons  or  to  the  place  in  general,  in  order 
to  his  being  elected,  upon  pain  of  being  incapable,  upon  such  election, 
of  serving  for  that  place  in  parliament. 

7  &  8  W.  ■'..  c.  4.  The  treating  not  only  vacates  that  election,  but  incapacitates  the 
candidate  from  being  re-elected,  and  sitting  upon  a  second  return.  3  Lud.  102.  J|  A 
contract  to  nay  for  provisions  furnished  in  breach  of  this  act  cannot  be  enforced.  Rib- 
bands v.  Cricket,  1  Bos,  &  Pull.  264. j| 

||  If  any  person  or  persons  shall,  either  by  himself,  herself,  or  them- 
selves, or  by  any  other  person  or  persons  for  or  on  his,  her,  or  their 
behalf,  give  or  cause  to  be  given,  directly  or  indirectly,  or  promise  or 
agree  to  give  any  sum  of  money,  gift,  or  reward  to  any  person  or  persons 
upon  any  engagement,  contract,  or  agreement,  that  such  person  or  per- 
sons to  whom,  to  whose  use,  or  on  whose  behalf  such  gift  or  promise  shall 
be  made,  shall  by  himself,  herself,  or  themselves,  or  by  any  other  person 
or  persons  whatsoever  at  his,  her,  or  their  solicitation,  request  or  com- 
mand, procure,  or  endeavour  to  procure,  the  return  of  any  person  to 
serve  in  parliament  for  any  county,  stewarty,  city,  &c. ;  every  person  so 
returned  and  so  having  given,  or  so  having  promised  to  give,  or  knowing 
of  and  consenting  to  such  gifts  or  promises  upon  any  such  engagement, 
contract,  or  agreement,  shall  be  incapacitated  to  serve  in  that  parliament 
for  such  county,  stewarty,  &c,  and  shall  be  deemed  and  taken  to  be  no 
member,  and  enacted  to  be  as  if  he  had  never  been  returned  or  elected 
a  member  in  parliament. 

40  G.  3,  c.  118. 

And  by  §  3,  the  same  disability  is  incurred  if  the  seat  be  obtained  by 
giving  or  promising  to  give  for  that  purpose  any  office,  place,  or  employ- 
ment. 

A  member  of  the  House  of  Commons,  against  whom  a  commission 
of  bankrupt  is  awarded,  and  who  is  found  and  declared  a  bankrupt 
under  it,  is  incapable  of  sitting  and  voting  for  twelve  calendar  months, 
unless  within  that  period  the  commission  be  superseded,  or  the  creditors 
proving  their  debts  be  satisfied  to  the  full  amount  of  them:  and  if  within 
that  time  neither  the  commission  be  superseded,  nor  the  debts  paid,  then 
upon  notice  thereof  immediately  after  the  expiration  of  it  by  the  major 
part  of  the  commissioners  of  bankrupt  to  the  speaker,  the  election  of 
such  member  is  void,  and  a  writ  issues  for  the  election  of  another 
member. 

52  G.  3,  c.  144.|| 

[A  person  elected  and  returned  a  member  of  the  House  of  Commons 
is  not  eligible  for  any  other  place,  unless  by  the  acceptance  of  an  office, 
or  some  other  act,  he  vacates  his  seat.  One  reason,  among  others,  as- 
signed for  this  is,  that  though  a  member  is  elected  by  the  freeholders  of 
a  county,  or  the  electors  of  a  particular  borough,  he  becomes,  when 
elected,  the  representative  of  the  whole  commonalty  of  Great  Britain, 
and  is  therefore  already  the  legal  representative  of  the  county  or  borough 
whose  seat  is  at  that  time  vacant.(a) 

2  Hats.  Pr.  G8,    At  a  general  election,  while  the  writs  are  executing  together  in  all  parts 
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of  the  kingdom,  it  has  been  usual  for  the  same  person  to  be  elected  for  two  or  more 
different  places,  and,  when  the  house  meets,  for  such  person  to  make  his  election  for 
which  place  he  will  serve.  But,  when  a  person  is  elected,  and  the  indenture  of  return 
is  executed,  and  actually  returned  into  the  crown  office,  from  that  instant  he  becomes 
in  law  a  member  of  the  House  of  Commons,  and  is  not  eligible  for  any  other  place. 
See  Lord  Althorpe's  case.  March,  1782.  (a)||This  is  certainly  a  very  bold  use  of 
the  synecdoche.  The  true  principle  would  seem  to  be  that  no  man  can  serve  two 
masters.  || 

The  eldest  son  of  a  peer  of  Scotland  is  incapable  of  electing  or  being 
elected  to  represent  any  shire  or  burgh  in  Scotland. 

Comm.  Journ.  3d  December,  1708.  This  point  was  discussed  with  considerable 
ingenuity  and  ability  in  the  House  of  Lords  on  an  appeal  from  a  decree  of  the  Court 
of  Sessions.  The  question  arose  upon  the  claim  of  Lord  Daer,  eldest  son  of  the  Earl 
of  Selkirk,  to  be  enrolled  a  freeholder  of  the  stewarty  of  Kirkcudbright,  at  the  Michael- 
mas court  in  1791.  It  was  objected,  (and  it  was  the  sob'  objection,  for  his  lordship 
was  admitted  to  be  in  every  other  respect  qualified,)  that  his  lordship,  being  the  eld- 
est son  of  a  peer  of  the  realm,  was  incapable  of  being  enrolled.  The  freeholders,  how- 
ever, admitted  his  claim  ;  but,  upon  an  appeal  to  the  Court  of  Sessions,  the  objection 
was  sustained,  and  his  lordship's  name  was  directed  to  be  expunged  from  the  roll ; 
ami  that  decree  was  affirmed  in  the  House  of  Lords.  Lord  Daer  v.  Johnstone  and 
others;  Printed  cases  of  the  Lords,  26th  March,  1793.] 

||  A  peer  of  Ireland  is  not  thereby  disqualified  from  being  elected  to 
serve,  if  he  shall  so  think  fit,  for  any  county,  city,  or  burgh  of  Great  Bri- 
tain, in  the  House  of  Commons  of  the  United  Kingdom,  unless  he  shall 
have  been  previously  elected  one  of  the  representative  peers  of  Ireland 
to  sit  in  the  house  of  the  United  Kingdom  ;  but  so  long  as  such  peer  of 
Ireland  continues  to  be  a  member  of  the  House  of  Commons,  he  is  not 
entitled  to  the  privilege  of  peerage,  nor  capable  of  being  elected  to  serve 
as  a  peer  on  the  part  of  Ireland,  or  of  voting  at  any  such  election ;  and 
he  is  liable  to  be  sued,  indicted,  proceeded  against,  and  tried  as  a  com- 
moner for  any  offence  with  which  he  may  be  charged. 

39  &  40  G.  3,  c.  67.|| 

[Ambassadors,  and  ministers  employed  abroad,  are  eligible.  The 
commissaries  appointed  in  1714  to  treat  with  the  commissaries  of  France, 
and  the  commissioners  appointed  in  1778  to  treat  with  the  Americans, 
were  considered  as  filling  within  this  description. 

General  Carpenter's  case,  July  7th,  1715. 

The  clerk  of  the  parliaments  has  been  elected,  and  admitted  to  sit  as 
a  member  of  the  House  of  Commons. 
Mr.  Hose's  case,  June,  1788.] 

3.   Of  the  Duty  of  Returning  Officers,  and  the  Remedies  against  them. 

[We  have  seen  above,  that  the  writ  of  summons  issues  from  the  clerk 
of  the  crown  in  Chancery,  in  consequence  of  a  warrant  from  the  lord 
chancellor,  or  speaker  of  the  House  of  Commons,  according  as  the  elec- 
tion is  general  or  not.  Within  three  days  (a)  after  the  receipt  of  this 
writ,  the  sheriff  is  to  send  his  precept,  under  his  seal,  to  the  proper  re- 
turning officers  of  the  cities  and  boroughs  within  his  county,  commanding 
them  to  elect  their  members  :  and  these  officers  are  to  proceed  to  election 
within  eight  days  (b)  from  the  receipt  of  the  precept,  (the  day  of  which 
receipt  they  are  to  endorse  on  the  back  of  the  precept,  in  the  presence 
of  the  party  from  whom  they  respectively  receive  it,)  giving  foui  days' 
notice  of  the  same  ;  and  to  return  the  persons  chosen,  together  with  the 
precept,  to  the  (c)  sheriff. 

23  II.  6;  c.  14 ;  7  &  8  W.  3,  c.  25 ;  12  Ann.  sess.  1,  c.  15.     {a)  The  officer  of  the 
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cinque  ports  has  six  days,  by  10  &  11  W.  3,  c.  7.  (b)  In  New  Shoreham,  the  election 
must  be  within  twelve  days,  with  eight  days'  notice  thereof.  11  G.  3,  c.  55.  So  of 
Cricklade,  25  (i.  3,  c.  31,  and  Aylesbury,  44  G.  3,  c.  60.  (c)  The  notice  must  be  given 
within  the  hours  of  8  o'clock  in  the  forenoon  and  4  in  the  afternoon,  from  the  25th  of 
October  to  the  25th  of  March  inclusive,  and  within  the  hours  of  8  in  the  forenoon  and 
6  in  the  afternoon,  from  the  25th  of  March  to  the  25th  of  October  inclusive,  and  not 
otherwise.     St.  33  G.  3,  c.  64.     , 

With  respect  to  county  elections,  the  sheriff,  having  endorsed  on  the 
writ  the  day  on  which  he  received  it,  shall,  within  two  days  after  the 
receipt  thereof,  cause  proclamation  to  be  made  at  the  place  (a)  where 
the  ensuing  election  ought  by  law  to  be  holden,  of  a  special  county  court 
to  be  there  holden  for  the  purpose  of  such  election  only,  on  any  day, 
Sunday  excepted,  not  later  from  the  day  of  making  such  proclamation 
than  the  sixteenth  day,  nor  sooner  than  the  tenth  day. 

25  G.  3,  c.  84,  ?  4.  (a)  The  sheriff  cannot  alter  the  place  without  the  consent  of  all 
the  candidates.  See  an  express  act  of  parliament,  20  G.  3,  c.  1,  for  holding  the  elec- 
tion for  Hampshire  at  Xew  Alresford.  So,  for  adjourning  the  poll  from  "Winchester 
to  Newport,  in  the  Isle  of  Wight.     7  &  8  W.  3,  c.  25  ;  25  G.  3,  c.  84,  §  16. 

Upon  the  day  fixed  for  the  election,  the  returning  officer  is  first  to  take 
an  oath  against  bribery,  and  for  the  due  execution  of  his  office.  The 
candidates  must,  if  required  by  each  other,  or  by  two  electors,  swear  to 
their  qualification  ;  and  the  electors,  both  in  counties  and  boroughs,  to 
theirs  ;  and  the  latter  are  also  compellable  to  take  the  oaths  of  allegiance, 
supremacy,  and  abjuration,  and  the  oath  against  bribery  and  corruption. 

•34  Gr.  3,  c.  73.  And  to  prevent  delays,  the  returning  officer  is  required, 
at  the  request  of  any  of  the  candidates,  made  in  writing  under  his  hand, 
to  appoint  commissioners  to  administer  the  oaths  of  allegiance,  supre- 
macy, and  abjuration,  who  are  to  deliver  a  certificate  to  the  party  to 
whom  the  oaths  have  been  administered,  of  his  haying  taken  them,  upon 
the  production  of  which  he  is  permitted  to  poll  in  like  manner  as  if  he 
had  taken  the  oaths  before  the  returning  officer. 

25  Gr.  3,  c.  84,  §  5.  All  electors  for  cities  and  boroughs  are  likewise  to 
swear  to  their  name,  addition,  or  profession,  and  place  of  abode  ;  and 
also,  like  freeholders  in  counties,  that  they  believe  they  are  of  the  age 
of  twenty-one,  and  that  they  have  not  been  polled  before  at  the  election. 

§  1.  If  a  poll  is  demanded  at  any  election  for  any  county  or  place  in 
England  or  Wales,  it  shall  commence  either  on  that  day,  or  at  the  far- 
thest upon  the  next,  and  shall  be  continued  from  day  to  day  (Sundays 
excepted)  till  it  be  finished ;  and  (§  3)  it  shall  be  kept  open  seven  hours 
at  the  least  each  day,  between  eight  in  the  morning  and  eight  at  night ;  but, 
if  it  should  be  continued  till  the  fifteenth  day,  then  the  returning  officer 
shall  close  the  poll  at  or  before  three  in  the  afternoon,  and  shall  imme- 
diately, or  on  the  next  day,  publicly  declare  the  names  of  the  persons 
who  have  a  majority  of  voices ;  and  he  shall  forthwith  make  a  return 
accordingly,  unless  a  scrutiny  is  demanded  by  any  candidate,  or  by  two 
or  more  of  the  electors,  and  he  shall  deem  it  necessary  to  grant  the  same, 
in  which  case  ne  is  to  proceed  thereupon,  but  so  as  that,  in  all  cases  of 
a  general  election,  if  he  has  the  return  of  the  writ,  he  shall  cause  a  return 
of  the  members  to  be  filed  in  the  crown-office  on  or  before  the  day  on 
which  the  writ  is  returnable.  If  he  is  a  returning  officer  acting  under  a 
precept,  he  shall  make  a  return  of  the  precept  at  least  six  days  before 
the  day  of  the  return  of  the  writ ;  but,  if  it  is  not  a  general  election,  then, 
in  case  of  a  scrutiny,  a  return  of  the  member  shall  be  made  within  thirty 
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days  after  the  close  of  the  poll.  §  6.  Upon  a  scrutiny,  the  returning 
officer  cannot  compel  any  witness  to  be  SAvorn,  though  the  statute  gives 
him  a  power  of  administering  an  oath  to  those  who  consent  to  take  it. 
§  3.  And  where  there  are  objections  to  votes  on  each  side,  he  shall  decide 
alternately  on  them. 

The  scrutiny  being  finished,  the  sheriff  must  make  a  return  of  the  per- 
sons who  have  a  majority  on  the  revised  poll  within  the  time  limited  by 
law.  And  the  persons  so  returned  are  the  sitting  members  until  the 
House  of  Commons,  upon  petition,  shall  adjudge  the  return  to  be  false 
and  illegal.  For  a  false  return,  the  sheriff,  by  the  old  statutes  of  H.  6, 
forfeits  100Z.,  and  the  returning  officer  in  boroughs  40?. ;  and  they  are 
besides  liable  to  an  action  at  the  suit  of  the  party  grieved,  in  which 
double  damages  shall  be  recovered.  And  they  are  also  liable  to  such 
an  action  for  wilfully  neglecting,  delaying,  or  refusing  to  return  the  per- 
son whom  the  House  of  Commons  shall  adjudge  to  be  the  legal  repre- 
sentative. And  for  any  offences  against  the  act  of  25  Gr.  3,  c.  84,  they 
are  punishable  by  information  or  indictment. 

7  &  8  W.  3,  c.  7 ;  12  Ann.  1  sess.  c.  15 ;  25  G.  3,  c.  84,  \  14.  Double  damages 
may  be  recovered  for  any  false  return,  though  there  have  been  no  determination  of 
the  House  of  Commons  relative  to  the  right  of  election  for  the  place  in  question. 
Wynne  v.  Middleton,  1  Wils.  125.  By  stat.  7  &  8  W.  3,  c.  7,  the  sheriff  was  liable 
to  a  penalty  of  500Z.  for  not  making  a  return,  at  the  return  of  the  writ,  if  it  were  a 
general  election,  or  within  fourteen  'lays,  if  an  occasional  vacancy.  Any  person 
bribing  the  returning  officer  forfeits  300Z.     7  &  8  W.  3,  c.  7. 

"When  the  election  is  over,  the  returning  officer  is  bound,  under  a 
penalty  of  500?.  to  deliver  forthwith  a  copy  of  the  poll  to  any  person 
desiring  it,  and  paying  a  reasonable  charge  for  writing  it.  And  the 
sheriff  must,  within  twenty  days  after  a  county  election,  deliver  upon 
oath  to  the  clerk  of  the  peace  all  the  poll  books  of  such  election,  with- 
out any  embezzlement  or  alteration ;  and  where  there  are  more  than  one 
clerk  of  the  peace,  the  original  poll  books  to  one  of  the  clerks,  and 
attested  copies  to  the  rest,  to  be  kept  among  the  records  of  the  county. 

7  &  8  W.  3,  c.  25, 1  6 ;  10  Ann.  c.  23,  \  5.  The  check  polls,  as  well  as  the  original 
books,  must  be  lodged  with  the  clerk  of  the  peace.     Rex  v.  Davies,  2  Str.  1048. 

If  a  person  having  a  right  to  vote  is  hindered  by  the  presiding  officer, 
an  action  on  the  case  lies  at  common  law. 

Ashby  v.  White,  3  Ld.  Rayni.  938  ;  1  Salk.  19  ;  6  Mod.  45 ;  8  State  Tr.  89 ;  1  Br, 
P.  C.  45.  But  the  obstruction  must  be  wilful  and  malicious.  Drewe  v.  Colton,  Lent 
assizes  for  Cornwall,  cor.  Wilson,  J.,  2  Lud.  245  ;  1  East,  563,  notes,  S.  C. ;  Sargeant 
v.  Millward,  2  Lud.  248. 

Whether  it  lies  at  common  law  for  a  false,  or  double  return. 

2  Lev.  114;  2  Ventr.  370  ;  3  Lev.  29  ;  2  Salk.  502 ;  1  Wils.  127. 

The  returning  officer,  it  seems,  is  not  to  judge  of  the  disability  of  can- 
didates. 

1  Comm.  Journ.  511,  513,  515,  880;  11  Comm.  Journ.  201. 

|]  But  with  respect  to  his  duty  in  deciding  upon  the  qualifications  or 
disqualifications  of  electors,  great  doubts  have  been  entertained.  It  has 
been  contended  on  the  one  side,  that  he  is  merely  ministerial  (a)  with 
respect  to  the  admission  or  rejection  of  votes,  and  that  whenever  votes 
are  legally  tendered,  and  the  persons  proposing  to  vote  are  willing  to 
take  such  oaths  as  may  be  legally  required  of  them,  he  cannot,  upon 
any  grounds,  reject  them.     On  the  other  hand,  it  has  been  urged,(6) 
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that  he  lias  the  power  to  receive  or  reject  votes  tendered  at  the  poll, 
according  to  their  legality  or  illegality,  of  which  he  is  to  judge. 

1  Roe,  Elect.  468.  (a)  This  has  been  inferred  from  the  limited  powers  of  a  return- 
ing officer,  who  has  no  authority  to  administer  an  oath,  (for  general  purposes,  accord- 
ing to  the  ease  of  Bristol.  26th  Dec.  L680  ;  9  Journ.  684,)  or  to  examine  evidence.  It 
has  been  contended  also,  that  from  several  statutory  regulations  imposing  the  free- 
holder's oath,  and  from  the  penalty  upon  persons  voting  as  freeholders,  not  having 
such  freehold  as  is  described  in  the  oath,  it  is  clear  that  the  legislature  intended  to 
make  thai  the  only  test  of  qualification  at  county  elections;  and  that  there  does  not 
appear  to  be  any  reason  to  suppose  that  the  nature  of  the  duty  of  a  returning  officer 
in  this  respect  is  different  at  any  other  elections.  See  the  arguments  in  the  Middle- 
sex case.  2  Peckw.  15.  See  also  the  cases  of  Berkshire,  22d  Dec.  1690,  10  Journ. 
520:  Cambridgeshire,  12th  Jan.  1693,  11  Journ.  92.  See  also  the  case  of  Hertford- 
shire and  Surry,  16th  Jan.  1695,  11  Journ.  393,  394,  wherein  it  was  holden,  that 
evidence  ought  not  to  have  been  admitted  to  disqualify  an  elector  as  no  freeholder, 
who  swore  himself  at  the  election  to  be  a  freeholder.  See  also  Old  Sarum.  11th  Dec. 
1706,  15  Journ.  60;  Com.  Dig.  tit,  Viscount,  (C.  4:)  Bull.  N.  P.  64,  and  Heyw.  Co. 
El.  33,  472.  where  this  doctrine  is  supported,  and  the  cases  are  collected,  (o)  It  has 
been  said,  that  if  he  has  no  such  power,  the  freedom  of  election  cannot  be  insured, 
inasmuch  as  any  persons  who  are  willing  to  take  the  oaths  required,  although  in 
truth  not  entitled  to  vote,  cannot  be  excluded :  that  the  statute  of  2  G.  2,  c.  24,  in 
requiring  the  returning  officer  to  return  such  persons  as  shall,  to  the  best  of  his  judg- 
ment, have  the  majority  of  legal  votes,  evidently  contemplates  a  judicial  character  in 
him.  and  that  the  very  essence  of  a  scrutiny  depends  upon  the  same  doctrine.  See 
the  arguments  in  the  Middlesex  case,  2  Peckw.  13.  See  also  1  Comm.  343,  where 
Mr.  Justice  Blackstone  mentions  the  duty  in  question  as  one  of  the  judicial  duties  of 
the  sheriff;  and  the  case  of  Bedfordshire,  28th  June,  1715,  wherein  it  was  resolved, 
that  the  counsel  for  the  petitioner  should  be  admitted  to  give  parol  evidence  as  to  a 
person's  being  no  freeholder,  who  swore  himself  to  be  so  at  the  election,  18  Journ. 
190 :  and  the  case  of  Yorkshire,  26th  Feb.  1735,  where  a  resolution  passed  to  the 
same  effect,  after  reference  to  several  former  entries  on  the  journals.  22  Journ. 
593,  594. 

By  9  Ann.  c.  20,  §  8,  reciting,  that  in  divers  counties,  boroughs,  towns 
corporate,  and  cinque  ports,  where  the  mayor,  bailiff,  or  other  officer  or 
officers,  to  whom  it  belongs  to  preside  at  the  election,  and  make  return 
of  any  member  to  serve  in  parliament,  the  same  person  hath  been  re- 
elected into  such  office  for  several  years  successively,  which  ha.th  been 
found  inconvenient ;  it  is  enacted  and  declared,  that  no  person  or  persons 
who  shall  be  in  such  annual  office  for  one  whole  year,  shall  be  capable 
to  be  chosen  into  the  same  office  for  the  year  immediately  ensuing ;  and 
where  any  such  annual  officer  or  officers  is  or  are  to  continue  for  a  year, 
and  until  some  other  person  or  persons  shall  be  chosen  and  sworn  into 
such  office,  if  any  such  officer  or  officers  shall  voluntarily  and  unlaw- 
fully obstruct  and  prevent  the  choosing  another  person  or  persons  to  suc- 
ceed into  such  office  at  the  time  appointed  for  making  another  choice, 
shall  forfeit  100Z.  for  every  such  offence,  &c. 

In  the  construction  of  this  statute,  it  hath  been  holden  to  be  confined 
to  corporate  officers ;  and  that  therefore  where  the  portreeve  of  a 
borough,  who  was  the  returning  officer,  was  elected  at  a  prescriptive 
court-leet,  he  was  not  within  it. 

Bex  v.  Richardson,  9  East,  469. 

If  the  freedom  of  election  is  violated  by  any  riotous  and  tumultuous 
proceedings,  the  sheriff  may  order  the  offenders  to  be  taken  into  cus- 
tody, and  carried  before  a  magistrate. 

Spilsbury  v.  Micklethwaite,  1  Taunt.  146. || 

(E)  Of  the  Method  of  passing  Bill*. 

Ax  act  of  parliament  must  have  the  consent  of  the  lords  and  com- 
mons, and  the  royal  assent  of  the  king :  and  (a)  whatsoever  passeth  in 
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parliament  by  this  threefold  consent,  hath  the  force  of  an  act  of  par- 
liament. 

4  Inst.  25  ;  Hob.  Ill ;  Fortesc.  Laud.  c.  18  ;  Dyer,  92.     [a)  Difference  between  an 
ordinance  and  an  act  of  parliament  is,  that  an  ordinance  wanteth  the  threefold  con- 
sent, and  is  only  ordained  by  one  or  two  of  them.     4  Inst.  25.     TSee  Co   Lit   159  b 
n.  2,  13th  ed.] 

[The  form  of  giving  the  royal  assent  to  bills  has  been  for  a  consider- 
able timepast  by  the  clerk  of  the  House  of  Lords,  either  the  king  pre- 
sent, or  in  the  presence  of  commissioners  authorized  by  him.  There 
have  been  instances  (a)  of  bills  being  passed  by  letters  patent.  In  the 
statute  of  the  33d  of  Henry  the  Eighth,  c.  21,(6)  intituled,  "Queen 
Catharine  and  her  complices  attainted  of  high  treason,"  it  is  declared, 
§  3,  "  That  the  king's  royal  assent,  by  his  letters  patent  under  the  great 
seal,  and  signed  with  his  hand,  and  declared  and  notified  in  his  absence 
to  the  lords  spiritual  and  temporal,  and  to  the  commons  assembled  to- 
gether in  the  high  house,  is  and  ever  was  of  as  good  strength  and  force 
as  though  the  king's  person  had  been  there  personally  present,  and  had 
assented  openly  and  publicly  to  the  same."  And  in  §  4,  it  is  enacted, 
"  That  this  royal  assent,  and  all  other  royal  assents  hereafter  to  be  so 
given  by  the  kings  of  this  realm,  and  notified  as  is  aforesaid,  shall  be 
taken  and  reputed  good  and  effectual  to  all  intents  and  purposes,  with- 
out doubt  or  ambiguity,  any  custom  or  use  to  the  contrary  notwith- 
standing." 

(a)  Lords'  Journ.  22  March,  1620  ;  11  July,  1625.  lb)  East.  Stat.  tit.  Parliament. 
§18.] 

||  One  of  the  grounds  alleged  for  the  reversal  of  the  attainder  of  the 

Duke  of  Norfolk  in  the  reign  of  Henry  the  Eighth  was,  that  the  king 

had  not  signed  the  letters  patent  for  giving  the  royal  assent  to  the  act 

with  his  own  hand,  but   that  his  stamp  had  been  set  to  them  by  one 

William  Clerk.     And  the  question  of  the  validity  of  the  act  upon  this 

ground  was  brought  and  argued  before  all  the  judges  at  Serjeants'  Inn, 

by  the  persons  who  bad  purchased  the  lands  of  the  attainted  duke;  but 

it  does  not  appear  that  the  judges  gave  any  opinion  upon  it. 

3  Pari.  Hist.  298  :  Dyer,  93.  It  would  seem  that  they  considered  it  as  valid,  for  a 
special  act  was  passed  in  the  first  year  of  Queen  Mary  for  reversing  the  attainder,  and 
by  that  act,  as  it  is  given  by  Burnet,  in  his  History  of  the  Eeformation,  vol.  2,  p.  257, 
it  is  declared,  that  the  law  was  and  ever  hath  been,  that  the  royal  assent  should  be 
given,  either  by  the  king  being  present,  or,  in  his  absence,  by  a  commission  under  the 
great  seal,  signed  with  his  hand,  and  publicly  notified  to  the  lords  and  commons. 
And  among  other  reasons  for  declaring  the  act  of  attainder  to  be  null  and  void  by  the 
common  law  of  the  land,  it  is  stated,  that  King  Henry  the  Eighth  died  the  next  night 
after  the  commission  was  given  for  passing  the  bill,  and  that  it  did  not  appear  that 
he  had  given  his  assent  to  it;  that  the  commission  was  not  signed  by  the  king's 
hand,  but  only  by  his  stamp,  and  that  that  was  put  to  the  nether  end  and  not  to  the 
upper  part  of  the  bill,  which  showed  that  it  was  done  in  disorder;  and  that  it  did  not 
appear  that  those  commissioned  for  it  had  given  the  royal  assent  to  it.|| 

All  the  commissions  and  letters  patent  for  giving  the  royal  assent  to 
bills  agreed  upon  by  both  houses,  recite,  "Whereas  we  have  seen  and 
perfectly  understood  an  act(c)  agreed  upon  by  you  (c?)  our  loving  sub- 
jects, the  lords  spiritual  and  temporal,  and  the  commons  in  this  our 
present  parliament  assembled,  and  endorsed  by  you,  as  hath  been 
accustomed.""  &c.  &c.  This  recital,  saith  Mr.  Hatsell,  which  shows  the 
necessity  of  the  bill  being  communicated  to  the  king,  after  it  has  been 
agreed  upon  by  both   houses,   clearly  explains,  what  might  otherwise 
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have  been  matter  of  doubt,  "Why  the  commissioners,  who  in  several 
instances  had  been,  by  a  prior  commission,  authorized  not  only  to  begin 
and  hold  the  parliament,  but  to  do  ever)/  thing  which  for  us,  and  by  us, 
shall  be  there  to  be  done,  could  not  under  that  commission  have  autho- 
rity to  give  the  royal  assent  to  any  bill."  And  as  the  former  commission 
is  not  revoked,  this  shows  why  the  lord  chancellor,  in  1708,  1754,  1768, 
and  1789,  gave  the  royal  assent  by  virtue  of  two  commissions,  viz.,  the 
general  one  upon  opening  the  session,  and  a  special  one  for  the  purpose 
of  giving  the  royal  assent  to  the  bills  in  question.  Lord  Clarendon 
says,  "  That  when  it  was  proposed  on  Charles  the  First  going  into  Scot- 
land, in  1641,  that  he  should  leave  a  commission  with  some  persons  to 
pass  such  acts  as  should  be  prepared  and  agreed  to  by  both  houses  in 
his  absence,  it  was  found  that  no  such  commission  could  be  legally 
granted,  to  give  the  royal  assent  to  any  acts  that  were  not  consented  to 
by  both  houses  at  the  date  of  the  commission." 

2  Hats.  Prec.  323.  (c)  Qiu  a  bill,  {d)  "  It  is  not  only  lawful,"  saith  my  Lord 
Clarendon,  "  for  the  privy  council,  but  their  duty,  to  give  faithfully  and  freely  their 
advice  to  the  king  upon  all  matters  concluded  in  parliament,  to  which  his  royal  assent 
is  necessary,  as  well  as  upon  any  other  subject  whatsoever.  Nay,  a  privy  counsellor, 
as  such,  is  bound  to  dissuade  the  king  from  consenting  to  that  which  is  prejudicial 
to  the  crown  ;  at  least  to  make  that  prejudice  manifest  to  him,  though,  as  a  private 
person,  he  could  wish  the  matter  consented  to.  And  therefore,  by  the  constitution 
of  the  kingdom,  and  the  constant  practice  of  former  times,  all  bills,  after  they  had 
passed  both  houses,  were  delivered  by  the  clerk  of  the  parliament  to  the  clerk  of  the 
crown,  and  by  him  brought  to  the  attorney-general,  who  presented  the  vsame  to  the 
king  in  council ;  and  having  read  them,  declared  what  alterations  were  made  by 
those  bills  to  former  laws;  and  what  benefit  or  detriment,  in  profit  or  jurisdiction, 
would  accrue  thereby  to  the  crown ;  and  then,  upon  a  full  and  free  debate  by  his 
counsellors,  the  king  resolved  accordingly  upon  such  bills  as  were  to  be  enacted  into 
laws,  and  respited  the  other  that  he  thought  not  fit  to  consent  to.  As  this  hath  been 
the  known  practice,  so  the  reason  is  very  visible,  that  the  royal  assent  being  a  distinct 
and  essential  part  towards  the  making  a  law,  there  should  be  as  much  care  taken  to 
inform  the  understanding  and  conscience  of  the  king  upon  those  occasions,  as  theirs 
who  prepare  the  same  for  his  royal  assent."  History  of  the  Rebellion,  vol.  1,  book  3, 
p.  157.  Note.  The  prerogative  of  the  crown  to  withhold  the  royal  assent  has  not- 
been  exercised  since  the  11th  of  March,  1707,  when  Queen  Anne  refused  her  assent 
to  "  a  bill  for  settling  the  militia  of  that  part  of  Great  Britain  called  Scotland." 

"When  a  bill  has  passed  both  houses,  it  is  not  necessary  that  it  should 
be  sent  back  to  the  commons  before  it  receives  the  royal  assent,  unless  it 
be  a  bill  of  supply,  for  this  the  commons  claim  a  right  of  presenting  by 
their  speaker. 

2  Hats.  Prec.  320. 

On  the  7th  of  March,  1785,  a  commission  was  made  out  and  passed 
the  great  seal,  for  giving  the  royal  assent  to  several  bills  agreed  upon  by 
both  houses  ;  but,  by  some  mistake,  the  malt  bill,  which  had  passed  both 
houses,  and  the  agreement  to  which  by  the  lords  had  been  communi- 
cated to  the  commons,  was  left  out.  As  soon  as  this  was  discovered, 
from  the  list  of  bills  ready  for  the  royal  assent,  which  is  always  sent  to 
the  speaker,  notice  of  the  error  was  given  to  the  lords,  and  a  desire  ex- 
pressed that  it  might  be  rectified  by  issuing  a  new  commission,  and  not 
executing  the  commission  which  was  then  ready.     Accordingly,  no  pro- 

lings  were  had  upon  the  first  commission,  but  another  commission, 

in  which  the  malt  bill  was  included,  was  prepared,  and  passed  the  great 
seal,  and  the  bills  named  in  it  received  the  royal  assent  the  next  day, 
the  8th  of  March. 

2  Hats.  Prec.  321. 
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Bills  for  a  general  pardon  ;  for  the  reversal  of  attainders  or  outlawries, 
and  for  restitution  in  blood ;  for  granting  honours  and  precedency,  origi- 
nate with  the  crown,  and  must  be  formally  recommended  by  the  king 
before  they  can  be  taken  into  consideration.  So,  of  bills  of  supply,  and 
all  bills  for  the  application  of  public  money.  But,  though  recommended 
immediately  from  the  crown,  these  bills  must  afterwards  receive  the 
royal  assent  in  the  same  manner  with  other  bills. 

2  Hats.  Prec.  337,  338  ;  3  Hats.  Prec.  24,  03.  In  a  bill  which  passed  in  1G63,  inti- 
tuled, "  An  Act  for  settling  the  lands  of  the  Earl  of  Kent  and  the  Lord  Lucas  on  the 
marriage  of  the  said  earl  with  the  daughter  of  the  said  Lord  Lucas,"  there  is  a  clause 
(which,  as  no  particular  mention  of  it  appears  in  the  Lords'  Journal,  was  probably 
inserted  whilst  the  bill  was  before  the  committee)  that  has  no  reference  to  the  title  of 
the  bill ;  and  though  it  relates  to  honours  and  dignities,  does  not  appear  to  have  had 
the  consent  of  the  crown  till  the  bill  was  offered  for  the  royal  assent.  The  clause  re- 
cites, "  That  Charles  II.  having  by  letters  patent  created  the  Countess  of  Kent  Baroness 
Lucas,  to  her  and  her  heirs  male,  and  for  want  of  such  issue,  to  the  heirs  of  her  body  ; 
and  if  at  any  time  after  her  death,  and  default  of  issue  male,  there  shall  be  more  per- 
sons than  one  co-heirs,  that  then  the  said  honour  shall  not  be  in  suspense  or  extinguished, 
but  shall  go  to  such  of  the  co-heirs  as  by  course  of  descent  would  be  entitled  to  other 
entire  inheritances,  as  offices  of  honour  or  public  trust ;"  the  clause  proceeds  to  enact, 
"  That  the  said  declarative  clause  in  the  said  letters  patent  shall  be  and  is  hereby  rati- 
fied and  confirmed ;  and  that  the  said  barony,  honour,  and  title,  from  time  to  time,"  &c. 
&c,  repeating  the  words  of  the  letters  patent.  By  this  uncommon  limitation,  perhaps 
the  only  one  of  its  kind,  the  barony  of  Lucas,  upon  the  death  of  the  Marchioness  Grey, 
widow  of  Philip,  second  Earl  of  Hardwicke,  in  1797,  devolved  upon  her  ladyship's 
eldest  daughter  Anabella,  Viscountess  Polwarth,  who  accordingly  assumed  the  title  of 
Baroness  Lucas.  The  Marchioness  Grey  was  daughter  of  Anabel,  Countess  of  Bread- 
albane,  the  eldest  daughter  of  Henry,  thirteenth  Earl  and  first  Duke  of  Kent.] 

||In  general,  each  house  has  a  right  to  originate  and  pass  such  bills  as 
it  thinks  proper,  except  that  the  lords  have  in  several  instances  claimed 
the  exclusive  right,  that  bills  for  restitution  of  honours,  or  in  blood, 
should  commence  with  them;  and  the  commons  have  on  their  part 
asserted,  and,  it  should  seem,  invariably  preserved,  the  exclusive  exer- 
cise of  the  right,  that  bills,  of  supply,  imposing  burdens  on  the  people, 
should  be  the  grant  of  the  commons ;  and  that  the  lords  should  have  no 
other  voice  than,  as  one  branch  of  the  legislature,  by  their  assent,  to 
give  the  authority  of  a  law  to  the  levying  of  those  aids  and  taxes, 
which  the  commons  should  /think  wise  and  fitting  to  impose.'  Other 
bills  of  what  nature  soever,  whether  relating  to  the  parliament  itself,  or 
to  either  house  separately,  may  have  their  commencement  indifferently, 
in  either  house. 

3  Hats.  Prec.  62,  03. || 

Anciently,  the  manner  of  proceeding  in  bills  was  much  different  from 
what  it  is  at  this  day  ;  for,  formerly,  the  bill  was  in  nature  of  a  petition, 
and  these  petitions  were  entered  upon  the  lords'  rolls,  and  upon  these 
rolls  the  royal  assent  was  likewise  entered ;  and  upon  this,  as  a  ground- 
work, the  judges  used,  at  the  end  of  the  parliament,  to  draw  up  the  act 
of  parliament  into  the  form  of  the  statute,  which  was  aftenvards  entered 
upon  the  rolls  called  the  statute  rolls;  which  were  different  from  those 
called  the  lords  rolls,  or  the  rolls  of  parliament :  upon  these  statute 
roll*,  neither  the  bill,  nor  petition  from  the  commons,  nor  the  answer  of 
the  lords,  nor  the  royal  assent,  were  entered,  but  only  the  statute,  as  it 
was  drawn  up  and  penned  by  the  judges;  and  this  was  the  method  till 
about  Henry  the  Fifth's  time.  In  his  time  it  was  desired  that  the  acts 
of  parliament  might  be  drawn  up  and  penned  by  the  judges  before  the 

Vol.  LL— 85  '  3L 
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end  of  parliament ;  and  this  was  by  reason  of  a  complaint  then  made, 

that    the   statutes  were  not   equally  and  fairly  drawn  up  and  worded. 

After  the  parliament  was  dissolved  or  prorogued,  in  Henry  the  Sixth's 

time,  the  former  method  was  altered,  and  then  bills  continentes  formam 

actHs  parliamenti  were  first  used  to  be  brought  into  the  house.     The 

bills,  (before  they  were  brought   into  the  house)  were  ready  drawn,  in 

the  form  of  an  act  of  parliament,  and  not  in  the  form  of  a  petition,  as 

before ;  upon  which  bills  it  was  written  by  the  commons,  Soite  baile  at 

seigneurs;  and  by  the  lords.  S<>it  layle  al  roye ;  and  by  the  king,  Le 

roy  I    veut(a);  all  this  was  written  upon   the  bill,  and  the  bill,  thus 

endorsed,  was  to  remain  with  the  clerk  of  the  parliament,  and  he  was 

to  enter  the  bill  thus  drawn  at  first,  in  the  form  of  an  act  of  parliament, 

or  statute,  upon  the  statute  rolls,  without  entering  the  answer  of  the 

king,  buds,  or  commons  upon  the  statute  rolls,  and  then  issued  out  writs 

to  the  sheriffs,  with  transcripts  of  the  statute  rolls,  viz.,  of  the  bill  drawn 

at  first  in  the  form  of  a  statute,  and  without  the  answer  of  the  king, 

lords,  and  commons  to  the  bill,  to  (5)  proclaim  the  statute. 

4  Inst.  25,  26  ;  Goodal,  286;  Dyer,  131;  8  Co.  1.  (a)  See  Observations  on  Stat. 
35,  note  (s).  (b)  They  were  anciently  proclaimed  by  the  sheriif,  but,  upon  the  inven- 
tion of  printing,  this  method  was  discontinued ;  so  that  at  this  time  every  body  is 
obliged  to  take  notice  of  an  act  of  parliament  at  his  peril.     4  Inst.  26. 

In  the  Lords'  House,  the  lords  give  their  voices  from  the  puisne  lord 
seriatim,  by  the  word  of  content  or  non  content. 

4  Inst.  34. 

The  commons  give  their  voices  upon  the  question  by  yea  or  no  ;  and 
if  it  be  doubtful,  and  neither  party  yield,  two  are  appointed  to  number 
them  ;  one  for  the  yeas,  another  for  the  noes  ;  the  yeas  going  out,  and 
the  noes  sitting:  and  thereof  report  is  made  to  the  house.  At  a  com- 
mittee, though  it  be  of  the  whole  house,  the  yeas  go  on  one  side  of  the 
house,  and  the  noes  on  the  other,  whereby  it  will  easily  appear  which  is 
the  greater  number. 

4  Inst.  35. 

To  the  passing  of  a  bill,  the  assent  of  the  knights,  citizens,  and  bur- 
gesses must  be  in  person,  but  the  lords  may  give  their  votes  by  proxy ;  (c) 
And  the  reason  hereof  is,  that  the  barons  did  always  sit  in  parliament 
in  their  own  right,  as  part  of  the  pares  curtis  of  the  king ;  and  there- 
fore, as  they  were  allowed  to  serve  by  proxy  in  the  wars,  so  they  had 
leave  to  make  their  proxies  in  parliament ;  (d)  but  the  commons  coming 
only  as  representing  the  barones  minores,  and  the  socage  tenants  in  the 
county,  and  the  citizens  and  burgesses  as  representing  the  men  of  their 
cities  and  boroughs,  they  could  not  constitute  proxies,  because  they 
themselves  were  but  proxies  and  representatives  of  others,  according  to 
that  maxim  of  law,  delegata  protestas  non  protest  delegari. 

4  Inst.  12.  [(c)  But  not  when  they  sit  to  exercise  judgment.  Stand.  Ord.  House 
of  Lords,  11th  June,  1689,  and  15th  March,  1697,  8vo.  edit.  1748.  (d)  They  are  now 
made  by  the  king's  license.     Els.  c.  5. J 

[Proxies  from  a  spiritual  lord  are  to  be  made  to  a  spiritual  lord ;  and 
from  a  temporal  lord  to  a  temporal  lord ;  and  no  lord  can  receive  more 
than  two  proxies :  and  a  lord  voting  in  a  question  must  vote  as  proxy, 
if  proxies  are  called  for.(e) 

1  Wooddes.  41 :  Els.  c.  5  ;  Ord.  25,  Feb.  1625,  Ibid,     (e)  Ord.  11th  Feb.  1694,  Ibid. 

It  hath  been  made  a  question,  if  a  proxy  be  given  to  two  or  more 
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lords,  and  they  differ  whose  voice  shall  stand ;  which  is  said  to  have 

been  resolved  by  the  Earl  of  Manchester,  lord  president  of  the  council, 

in  favour  of  him  who  is  at  first  named  in  the  delegation,  and  present. 

But  according  to  Lord  Coke,  if  three  are  proxies  of  the  same  lord,  and 

all  present,  and  one  is  content  that  a  bill  pass,  and  the  other  two  are  not 

content,  this  is  no  voice. 

Els.  c.  5.  A  lord  shall  not  have  above  two  proxies.  By  order  2  Car.  Rushw.  269  • 
4  Inst.  12,  13. 

The  mere  presence  of  the  lord  in  the  house,  though  he  neither  argue, 
consent,  nor  speak  any  thing,  seemeth  to  be  a  revocation  of  his  proxy 
4  Inst.  13.  L       J 

A  lord  may  be  summoned  with  a  clause  that  he  do  not  make  a*  proxy. 
Seld.  3  vol.  2  p.  1476.]  J 

(F)  Of  the  Continuance,  Adjournment,  Prorogation,  and  Dissolution  of  the  Parliament. 

The  parliament  can  neither  begin  nor  end  without  the  king's  presence, 
either  in  person  or  by  (a)  representation. 

4  Inst  48.     (a)  Vide  33  H.  8,  c.  25. 

The  passing  of  any  bill  or  bills,  by  giving  the  royal  assent  thereunto, 
or  the  giving  of  any  judgment  in  parliament,  doth  not  (b)  make  a  session, 
but  the  session  doth  continue  until  it  be  prorogued  or  dissolved. 

4  Inst.  27.  (6)  That  the  courts  of  justice  are  to  take  notice  of  the  commencement 
of  parliaments,  and  also  of  prorogations  and  sessions.  Lev.  296  ;  Ravm.  191 ;  Hetl. 
119  ;  Dyer,  203. 

When  a  parliament  is  called,  and  doth  sit,  and  is  dissolved  without 
any  act  of  parliament  passed,  or  judgment  given,  it  is(<?)  no  session  of 
parliament,  but  a  convention. 

4  Inst.  38.  (c)  The  statute  of  jeofails,  made  in  Oxford,  16  &  17  Car.  2,  c.  8,  was  to 
continue  and  be  in  force  for  three  years,  and  from  thence  to  the  end  of  the  next  ses- 
sion of  parliament;  but  because  the  parliament  convened  next  after  the  expiration  of 
the  three  years  was  prorogued  without  passing  any  act,  the  court  held  it  no  session,  at 
least  not  such  a  session  as  was  intended  to  determine  the  aforesaid  act.  Raym.  187; 
Lev.  442:  2  Keb.  ">29. 

The  diversity  between  a  prorogation  and  an  adjournment,  or  continu- 
ance of  the  parliament,  is,  that  by  the  prorogation  in  open  court,  there 
is  a  session,  and  then  such  bills  as  passed  in  either  house,  or  by  both 
houses,  and  hail  no  royal  assent  to  them,  must  at  the  next  assembly 
begin  again,  &c.  ;  for  every  several  session  of  parliament  is,  in  law,  a 
several  parliament ;  but,  if  it  be  only  adjourned  or  continued,  then  there 
is  no  session,  and,  consequently,  all  things  continue  still  in  the  same 
state  they  were  in  before  the  adjournment  or  continuance. 

4  Inst.  27  :  Raym.  120.  (|  The  first  notice  we  have  of  a  prorogation  is  in  the  8  H. 
4.  This,  which  continued  longer  than  any  preceding  parliament,  viz.,  almost  a  whole 
year,  was  three  times  prorogued.  Pari.  Hist.  vol.  2,  p.  107.  Henry  the  Sixth's  reign 
was  the  first  in  which  prorogations  began  to  be  made  for  any  length  of  time,  and  they 
were  but  little  used  till  that  of  Henry  the  Eighth.  The  prerogative  of  the  crown  in 
the  proroguing  of  parliament  would  seem  to  be  under  no  restrictions;  but  the  time, 
in  tenderness  of  the  persons  of  members,  has  generally  not  exceeded  forty  days. 
Upon  a  late  occasion  there  was  such  an  excess  per  incuriam;  but  it  was  corrected  as 
soon  as  discovered.  By  proclamation  of  19th  Oct.  1815,  the  parliament,  which  then 
stood  prorogued  to  the  2d  Nov.  was  further  prorogued  to  the  1st  Feb.  following,  then 
to  meet  tor  despatch  of  liusiness.  But,  by  proclamation  of  31st  Oct.  1815,  the  pro 
Glamatioo  of  L9th  Oct.  was  discharged  and  recalled,  and  the  parliament  was  pro- 
rogued to  17th  -Jan.  following;  and  afterwards,  by  proclamation  of  27th  Nov  1815, 
the  parliament  which  so  stood  prorogued  to  27th  Jan.  was  further  prorogued  to  1st 
Feb.  then  to  sit  for  the  despatch  of  business. jj 
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The  House  of  Commons  is,  to  many  purposes,  a  (a)  distinct  court, 
and  therefore  is  not  prorogued  or  adjourned  by  the  prorogation  or 
adjournment  of  the  Lords'  House;  but  the  speaker,  upon  signification 
of  the  king's  pleasure,  by  the  assent  of  the  House  of  Commons,  doth 
say.  this  court  doth  prorogue,  or  adjourn  itself;  and  then  it  is  prorogued 
or  adjourned,  and  not  before;  but,  when  it  is  dissolved,  the  House  of 
unions  are  sent  for  up  to  the  higher  house,  and  there  the  lord  chan- 
cellor or  keeper,  by  the  king's  commandment,  dissolves  the  parliament; 
and  then  it  is  dissolved,  and  not  before. 

4  Inst  28.  (a)  Both  houses  must  be  prorogued  together  and  dissolved  together,  for 
one  cannot  subsist  without  the  other.  Sir  Robert  Atkins's  Argument,  51.  fit  is  not 
a  prorogation  of  the  House  of  Lords  or  Commons,  but  of  the  parliament.  1  Bl.  Comm. 
187.] 

[There  seems  to  be  no  doubt  but  that  it  is  the  privilege  of  both  houses 
to  adjourn  themselves.  The  king  may  signify  his  desire,  and  has  fre- 
quently done  so,  that  the  parliament  should  adjourn  itself;  but  he  has 
no  authority  to  adjourn  it,  and  it  is  in  the  wisdom  and  prudence  of  either 
house  to  comply  with  his  requisition  or  hot,  as  they  see  fitting. 
2  Hats.  Prec  tit.  King. 

A  prorogation  of  the  parliament  is  either  by  the  king's  command,  and 
in  his  presence,  signified  by  the  lord  chancellor,  or  speaker  of  the  House 
of  Lords,  to  both  houses ;  or  by  writ  under  the  great  seal  directed  to 
the  lords  and  commons  ;  or  by  commissioners  appointed  by  a  special 
commission  for  that  purpose.  The  first  is  the  usual  mode  of  proceeding, 
where  the  parliament  is  prorogued  at  the  close  of  the  session.  But 
there  seems  to  be  no  instance  where  the  parliament  has  been  prorogued 
by  writ,  except  upon  the  meeting  of  a  new  parliament  after  a  general 
election,  and  before  a  speaker  of  the  House  of  Commons  is  elected. 
Upon  this  occasion,  when  the  members  of  the  House  of  Commons  come 
to  the  place  appointed  for  administering  to  them  the  oaths  by  the  lord 
keeper  or  his  deputies,  "  on  their  being  informed  that  the  parliament  is 
to  be  prorogued  by  writ  directed  to  the  lords  and  commons,  they  go 
directly  without  going  into  the  House  of  Commons,  or  expecting  any 
message  from  the  lords,  to  the  House  of  Peers,  where  the  writ  for  pro- 
roguing the  parliament  is  read."  This  is  the  form  of  the  entry  in  the 
journal  of  the  House  of  Commons,  without  expressing  by  whom,  or 
upon  what  authority,  this  information  to  the  commons  is  conveyed. 
The  proroguing  by  commissioners,  specially  appointed  for  that  purpose, 
is  the  usual  form,  when  the  parliament  meets  from  time  to  time  during 
the  recess. 

2  Hats.  Prec.  309,  310. 

Formerly  the  parliament,  when  prorogued  or  adjourned,  could  not  be 
convened  before  the  expiration  of  the  time  to  which  they  stood  pro- 
rogued or  adjourned.  But  by  the  26  G.  3,  c.  107,  §  95,  96,  97,(5)  his 
majesty  is  empowered  to  call  out  the  militia,  and  summon  parliament 
upon  fourteen  days'  notice,  in  all  cases  of  actual  invasion,  or  upon  immi- 
nent danger  thereof,  and  in  all  cases  of  rebellion  and  insurrection  ;• 
which  notice,  by  37  G.  3,  c.  127,  is  declared  to  be  sufficient  in  any  case. 
And  by  39  &  40  G.  3,  c.  14,  the  like  power  is  given  to  the  crown  in 
cases  of  adjournment. 

(b)  This  constitutional  safeguard  was  first  given  by  16  G.  3,  c.  3,  but  that  statute 
was  only  temporary,  viz.  for  five  years,  and  was  suffered  to  expire,  so  that  the  country 
was  deprived  of  it  for  three  years. 
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(F)  Of  the  Continuance,  &c,  of  the  Parliament. 
The  more  ancient  form  of  dissolving  parliament  was,  by  the  kings' 
command,  signified  to  both  houses,  in  the  presence  of  the  sovereign,  in 
the  House  of  Lords,  by  the  lord  chancellor  or  speaker  of  that  house. 
"Where  the  king  was  not  present  in  person,  a  commission  was  issued 
under  the  great  seal,  appointing  certain  lords  therein  named  to  be  com- 
missioners for  the  purpose  of  executing  the  royal  authority  upon  this 
occasion.  The  latter  practice,  and  that  which  hath  been  followed  with- 
out interruption  ever  since  the  Revolution,  hath  been,  that  the  parlia- 
ment is  prorogued  to  a  certain  day,  and  then  a  proclamation  issues, 
discharging  the  members  of  both  houses  from  their  attendance  on  that 
day,  and  dissolving  the  parliament. 
2  Hats.  Prec.  360. 

With  respect  to  the  calling  and  holding  of  parliaments,  the  prerogative 
of  the  crown,  by  the  ancient  laws  of  the  realm,  was  under  no  particular 
restraint.  But  by  4  E.  3,  and  34  E.  3,  it  is  declared,  "  That  parliaments 
shall  be  holden  every  year  once,  or  more  often  if  need  be."  The  like 
had  been  previously  directed  by  an  ordinance  of  5  E.  2.] 

t|  But  these  statutes,  no  provision  having  been  made  in  case  of  failure, 
and  no  precise  mode  pointed  out  for  their  execution,  had  been  dispensed 
with  at  pleasure.  It  had  indeed  been  made  a  question,  according  to 
Burnet,(a)  whether  the  supposition,  if  need  be  si  mestier  soit,  fell  upon 
the  whole  act,  or  only  upon  the  words,  or  more  often,  ou  plus;  whether 
parliaments  were  to  be  holden  even  once  in  the  year,  unless  there  was 
a  necessity  for  it,  of  which  necessity  the  crown  of  course  was  to  judge. 
To  supply  these  defects,  and  to  remove  all  doubts,  an  act  was  passed  in 
16  Car.  1,  by  which  it  was  enacted,  that  the  said  laws  and  statutes 
should  be  duly  observed :  that  if  a  parliament  were  not  summoned  and 
assembled  before  the  3d  of  September  in  every  third  year,  then  a  par- 
liament should  assemble  and  be  held  on  the  second  Monday  in  Novem- 
ber following :  that  if  the  chancellor,  who  was  first  bound  under  severe 
penalties,  should  fail  to  issue  writs  before  that  time,  any  twelve  or  more 
of  the  peers  should  meet  at  the  usual  place,  at  the  old  palace  of  West- 
minster, with  power  to  exert  this  authority:  that  in.  default  of  the  peers, 
the  sheriffs,  mayors,  bailiffs,  &c.,  should  cause  elections  to  be  made;  and 
in  their  default,  the  voters  themselves  should  proceed  to  the  election  of 
members  in  the  same  manner  as  if  writs  of  summons  had  been  duly 
issued:  and  that  no  parliament  thereafter  should  be  dissolved,  pro- 
rogued, or  adjourned,  without  their  consent,  within  fifty  days  after  their 
meeting.(6) 

(a)  Hist,  Own  Times,  vol.  ii.  p.  51.  {b)  Pari.  Hist  vol.  ix.  181 ;  Rushw.  Coll.  voL 
iv.  189  ;  Scob.  Coll.  of  Acts  and  Ordinances ;  Ann.  16  ;  Car.  1,  c.  1. 

By  16  Car.  2,  c.  1,  this  statute  is  repealed,  as  being  in  derogation  of 
the  just  rights  and  prerogative  of  the  crown  ;  and,  in  lieu  of  all  the  secu- 
rities it  had  provided,  a  general  clause  only  is  passed,  by  which,  after 
reciting  that  -because  by  the  ancient  laws  and  statutes  of  this  realm, 
made  m  the  reign  of  King  Edward  the  Third,  parliaments  are  to  be 
held(c)  very  often,"  it  is  declared  and  enacted,  "that  hereafter  the 
sitting  and  holding  of  parliament  shall  not  be  intermitted  or  discontinued 
above°  three  years  at  the  most ;  but  that  within  three  years  after  the 
determination  of  every  parliament,  or  if  there  be  occasion,  more  often, 
the  crown  do  issue  out  writs  for  calling,  assembling,  and  holding  another 

3l2 
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parliament,  to  the  end  there  may  be  a  frequent  (d)  calling,  assembling, 
and  holding  of  parliaments  once  in  three  years  at  the  least. 

The  king,  in  his  speech  to  the  parliament,  openly  demanded  the  repeal  of  this  act, 
and  went  so  tar  as  to  declare,  "  that  notwithstanding  the  law,  lie  never  would  allow 
any  parliament  to  lie  assembled  in  the  method  prescribed  by  that  statute."  The 
lunges  took  no  notice  of  this  claim  of  a  dispensing  power  in  its  largest  extent  and  in 
the  most  important  concerns  of  the  constitution,  hut  tamely  acquiesced  in  the  de- 
mand. {<■)  The  preamble  cautiously  avoids  reciting  the  very  words  of  the  statutes; 
it  would  have  been  awkward  to  have  been  exact  and  particular,  as  the  clause  granted 
only  a  third  part  of  what  those  laws  had  already  given.  {<!)  The  word  "  frequent" 
is  oddly  introduced  here:  one  does  not  well  understand  how  "there  may  be  &  fre- 
quent calling,  assembling,  and  holding  of  parliaments  on*     in  three  years." 

By  1  W.  &  M.  sess.  2,  c.  2,  it  is  declared,  "  that  for  redress  of  all 
grievances,  and  for  the  amending,  strengthening,  and  preserving  of  our 
laws,  parliaments  ought  to  be  held  frequently." 

By  6  \Y.  &  M.  c.  2,  a  parliament  shall  be  holden  once  in  three  years 
at  the  least. 

By  §  2,  within  three  years  at  the  farthest  from  and  after  the  determi- 
nation of  every  parliament,  legal  writs  under  the  great  seal  shall  be 
issued  by  directions  of  the  crown  for  the  calling,  assembling,  and  holding 
another  new  parliament. 

By  §  3,  no  parliament  shall  have  any  continuance  longer  than  for 
three  years  only  at  the  farthest,  to  be  accounted  from  the  day  on  which 
by  the  writs  of  summons  the  said  parliament  shall  be  appointed  to  meet. 

This  is  the  lirst  triennial  act,  for  this  is  the  first  act  which  limits  the  duration  of 
parliament  to  three  years.  The  acts  of  Car.  1,  and  Car.  2,  are  improperly  so  called, 
for  their  sole  object  was  to  guard  against  the  intermission  of  parliaments  for  a  longer 
time  than  three  years.  This  bill  originated  with  the  lords,  and  passed  both  houses 
in  the  year  1693,  but  King  Williain  then  rejected  it.  It  had  been  thought  by  those 
who  drew  up  the  Claim  of  Rights  at  the  time  of  the  Revolution,  that  they  had  so 
expressed  themselves  as  sufficiently  to  secure  the  frequent  calling  of  parliaments,  the 
word  parliament,  as  they  supposed,  comprehending  all  the  sessions  from  one  election 
to  another,  and  that  it  was  unnecessary  to  insert  the  word  new  before  parliaments. 
But  it  was  soon  found  that  a  session  of  parliament  was  a  parliam*  at,  and  that  there- 
fore the  claim  of  frequent  parliaments  was  satisfied  by  frequent  sessions;  and  it  was 
this  interpretation  which  produced  this  act.  See  Sir  Wm.  Wyndham's  speech  in  the 
debate  on  the  repeal  of  the  septennial  act  in  1734. 

The  1  G.  1,  st.  2,  c.  38,  after  reciting  the  last  clause  of  the  act  of 
G  W.  &  M.  proceeds ;  "  And  whereas  it  hath  been  found  by  experience 
that  the  said  clause  hath  proved  very  grievous  and  burdensome,  by 
occasioning  much  greater  and  more  continued  expenses  in  order  to 
elections  of  members  to  serve  in  parliament,  and  more  violent  and  lasting 
heats  and  animosities  among  the  subjects  of  this  realm  than  were  ever 
known  before  the  said  clause  was  enacted ;  and  the  said  provision,  if  it 
should  continue,  may  probably  at  this  juncture,  when  a  restless  and 
popish  faction  are  endeavouring  to  renew  the  rebellion  within  this  king- 
dom, and  an  invasion  from  abroad  be  destructive  to  the  peace  and  security 
of  the  government ;"  and  then  enacts,  "  that  this  present  parliament,  and 
all  parliaments  that  shall  at  any  time  hereafter  be  called,  assembled,  or 
held,  shall  and  may  respectively  have  continuance  for  seven  years,  and 
no  longer,  to  be  accounted  from  the  day  on  which  by  the  writ  of  sum- 
mons this  present  parliament  hath  been,  or  any  future  parliament  shall 
be  appointed  to  meet,  unless  this  present,  or  any  such  parliament  here- 
after to  be  called,  shall  be  sooner  dissolved  by  his  majesty,  his  heirs  or 
successors." 
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(G)  Of  the  Jurisdiction  of  the  House  of  Lords. 

The  duration  of  the  Irish  parliament  was  limited  by  the  Irish  statute 
of  7  G.  3,  c.  -3,  io  eight  years. || 

[By  6  Ann.  c.  7,  §  4,  it  is  provided,  that  thenceforth  no  parliament 
shall  be  determined  or  dissolved  by  the  death  or  demise  of  her  majesty, 
her  heirs  or  successors,  but  that  such  parliament  shall  continue,  and  is 
empowered  and  required,  if  sitting  at  the  time  of  such  demise,  imme- 
diately to  proceed  to  act,  notwithstanding  such  death  or  demise,  for  and 
during  the  term  of  six  months,  unless  it  shall  be  sooner  prorogued  or 
dissolved  ;  and  if  such  parliament  shall  be  prorogued, (a)  then  ?t  shall 
meet  and  sit  upon  the  day  to  which  it  shall  be  prorogued,  and  continue 
for  the  residue  of  the  six  months,  unless  sooner  prorogued  or  dissolved. 
And  by  §  6,  in  case  there  is  no  parliament  in  being  at  the  time  of  the 
demise  of  the  crown,  that  hath  met  and  sat,  then  the  last  preceding  par- 
liament shall  immediately  convene  and  sit  at  Westminster,  and  be  a 
parliament  to  continue  as  if  it  had  never  been  dissolved. 
(a)  That  is,  by  the  successor. 

But  this  clause  is  repealed  by  the  37th  of  G.  3,  c.  127,  by  which  it  is 
enacted,  that  in  case  of  the  demise  of  the  crown  subsequent  to  the 
dissolution  or  expiration  of  a  parliament,  and  before  the  day  appointed 
by  the  writs  of  summons  for  assembling  a  new  parliament,  then  the  last 
preceding  parliament  shall  immediately  convene  and  sit  at  Westminster, 
and  be  a  parliament  to  continue  for  six  months,  and  no  longer,  but 
subject  to  be  sooner  prorogued  or  dissolved  by  the  successor.  And  in 
case  of  the  demise  of  the  successor  within  the  six  months,  and  before 
such  parliament  shall  have  been  dissolved  by  him,  or  after  it  shall  have 
been  so  dissolved,  and  before  it  hath  met  in  the  manner  thereby  provided, 
the  said  last  preceding  parliament  shall  immediately  convene  and  sit, 
and  continue  to  be  a  parliament  for  six  months  longer,  to  be  computed 
from  such  last-mentioned  demise,  but  subject  to  be  sooner  prorogued  or 
dissolved  by  the  successor;  and  so  as  often  as  any  such  demise  shall 
happen  before  a  new  parliament  shall  have  met  in  manner  thereby 
provided.  And  in  case  of  the  demise  of  the  crown  on  the  day  appointed 
by  the  writs  of  summons  for  calling  and  assembling  a  new  parliament, 
or  at  any  time  after  such  day,  and  before  such  new  parliament  shall  have 
met  and  sat,  such  new  parliament  shall,  immediately  after  such  demise, 
convene  and  sit  at  Westminster,  and  be  a  parliament,  to  continue  for  six 
months  and  no  longer,  but  subject  to  be  prorogued  or  dissolved  by  the 
successor.] 

(G)  Of  the  Jurisdiction  of  the  House  of  Lords. 

The  Lords'  House  is  the  highest  court  of  justice  in  this  kingdom,  and 
the  jurisdiction  it  exercises  at  this  day  with  respect  to  impeachments,  the 
trial  of  its  own  members,  writs  of  error,  and  appeals,  is  deduced  chiefly 
from  the  jurisdiction  and  power  of  the  king's  ancient  court,  or  aula  regis, 
established  at  the  conquest. 

This  court,  established  by  the  conqueror,  consisted  not  only  of  the 
principal  officers  of  state,  but  also  such  as  held  per  baroniam,  whom  the 
king  had  a  right  to  summon,  as  holding  immediately  from  himself,  to  do 
suit  in  his  court,  and  to  hear  causes ;  these  were  the  pares  curtis  to  the 
king.  And  hence  this  court  was  considered  as  the  great  court-baron  of 
the  kingdom,  where  all  petitions  against  great  persons,  and  the  prince's 
officers,  were  heard. 
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(G)  Of  the  Jurisdiction  of  the  House  of  Lords. 

This  court  had  not  only  an  original  jurisdiction  of  determining  causes 
brought  before  them  by  petition,  but  was  also  the  denier  resort  to  cor- 
rect the  errors  of  inferior  judicatures ;  but  as  petitions  began  to  multiply, 
then'  are  several  instances  where  original  causes  have  been  referred  to 
inferior  courts. 

Ryley,  PL  Tar.  156. 

Every  suit  commenced  by  petition,  containing  the  grievances  certainly 
and  particularly,  and  process  was  sent  out  to  bring  the  defendant  in  to 
answer.  When  these  petitions  increased,  receivers  and  triers  of  petitions, 
who  determined  what  petitions  were  proper  to  be  received  or  rejected, 
were  appointed;  and  afterwards,  upon  the  assembling  of  the  knights, 
citizens,  and  burgesses,  and  their  constituting  a  House  of  Commons,  the 
commons,  in  matters  of  great  moment,  and  as  they  were  the  grand 
inquisitors  of  the  whole  kingdom,  presented  their  petitions ;  and  as  those 
petitions  came  stronger  from  them  than  from  any  particular  person,  so 
they  were  never  rejected  by  the  lords ;  and  hence  the  original  of  im- 
peachments by  the  House  of  Commons. 

[See  a  clear  account  of  parliamentary  impeachments,  2  Wooddes.  596,  620.] 

The  great  officers  that  constituted  this  court  were  tried  by  their  (a) 
peers,  when  this  grand  assembly  or  parliament  were  sitting ;  but  out  of 
parliament  by  the  justiciar,  and  in  his  absence  by  the  steward  of  Eng- 
land, who  summoned  some  of  his  peers,  and  twelve,*  at  least,  were 
obliged  to  appear. 

(a)  This  turns  upon  a  principle  of  the  feudal  law,  si  inter  dominum  el  vassalum  Us 
mov(  atur  pares  curiae  suntjudices:  and  this,  as  to  treason  and  felony,  is  confirmed  by  the 
clause  in  Magna  Charta,  c.  29,  nee  super  emu  ibimus,  nee  sujicr  cum,  mittemus  nisi  per 
legale  judicium  parium  suorum  y<  I  pi  r  legem  terrce ;  but  for  all  other  crimes  out  of  par- 
liament, as  a  praemunire,  riot,  seducing  a  young  lady  from  her  parents  in  order  to  de- 
bauch her.  &c,  a  peer  at  this  day  shall  be  tried  by  a  jury.     2  Hawk.  P.  C.  c.  44,  \  13. 

*  Now,  by  stat.  7  W.  3,  c.  3,  f  11,  on  the  trial  of  a  peer,  all  the  peers  are  to  be  sum- 
moned. 

As  this  court  was  the  dernier  resort  to  correct  the  errors  of  inferior 
judicatures,  so  at  this  day  there  lies  a  writ  of  error  of  a  judgment  given 
in  the  King's  Bench  before  this  court,  which  begins  by  petition  to  the 
king ;  whereto  when  the  king  hath  answered  fiat  justitia,  then  goes  out 
a  writ  directed  to  the  chief  justice  of  the  King's  Bench,  for  removing  the 
record  in(b)  praesens  parliamentum ;  and  thereupon  the  roll  itself,  and 
a  transcript  in  parchment,  is  to  be  brought  by  the  chief  justice  of  the 
King's  Bench  into  the  Lords'  House  in  parliament ;  and  after  the 
transcript  is  examined  by  the  court  with  the  record,  the  chief  justice 
carrieth  back  the  record  itself  into  the  King's  Bench,  and  then  the  plain- 
tiff is  to  assign  the  errors,  and  thereupon  to  have  scire  facias  against  the 
adverse  party,  returnable  either  in  that  parliament  or  the  next,  and  the 
proceedings  thereupon  shall  be  super  tenorem  recordi  et  non  super 
recordum. 

4  Inst.  21,  Vide  tit.  Error,     (b)  That  writ  of  error  may  be  returnable  adproximam 

mem  parliamenti,  vide  Dyer,  375.     And  so  of  a  scire  facias,  vide  Fitz.  tit.  Error, 

58  ;  Hast.  Eat.  805.     [And  that  these,  as  well  as  appeals  and  impeachments  by  the 

commons,  do  not  abate  by  the  prorogation  or  dissolution  of  the  parliament.     Sir  T. 

Ravin.  483  ;  2  Lev.  93  ;  Comm.  Journ.  23  Dec.  1790 ;   Lords'  Journ.  16  May,  1791.] 

Towards  the  latter  end  of  the  reign  of  King  Charles  the  First,  the 
House  of  Lords  asserted  their  jurisdiction  of  hearing  appeals  from  the 
Chancery,  which  they  do  upon  a  paper  petition,  without  any  writ  directed 
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(A)  As  an  Officina  Brevium,  &c. 
from  the  king ;  and  for  this  their  foundation  is,  that  they  are  the  great 
court  of  the  king,  and  that,  therefore,  as  the  Chancery  is  derived  out  of 
it,  a  petition  will  bring  the  cause  and  the  record  before  them.  This  was 
much  controverted  (a)  by  the  commons  in  the  reign  of  Charles  the  Se- 
cond, but  is  now  pretty  well  submitted  to;  because  it  has  been  thought 
too  much  that  the  chancellor  should  bind  the  whole  property  of  the 
kingdom  without  appeal. 

Gilb.  Hist.  Ch.  190.  ||  (a)  A  clear  account  of  this  controversy  will  be  found  in  Mr. 
Hargrave  s  preface  to  Lord  Hale's  Jurisdiction  of  the  House  of  Lords,  p.  cxxxi.  cliii. 
The  commons  seem  to  have  had  the  advantage  in  this  controversy;  but  the  true  reason 
for  their  not  pursuing  it  was,  that  they  saw  that  the  certain  consequence  of  their  forcing 
the  lords  to  abandon  their  claim  of  appellant  jurisdiction,  would  have  been  a  return  of 
the  same  jurisdiction  to  commissioners  appointed  by  the  king,  and  their  judgment 
would  have  been  conclusive,  unless  the  whole  parliament  should  interpose  a°s  the 
dernier  resort.  |j 
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Towards  the  Norman  period,  upon  the  breaking  of  the  courts  into 
distinct  jurisdictions,  the  chancellor,  or  keeper  of  the  great  seal,  retained 
part  of  that  jurisdiction  which  he  exercised  in  the  great  court  of  the 
kingdom,  called  aula  regis.  But,  for  the  better  understanding  hereof, 
and  of  its  jurisdiction  at  this  day,  we  shall  consider  this  court, 

(A)  As  an  Officina  Brevium,  out  of  which  all  original  Writs  flow. 

(B)  As  an  ordinary  and  limited  Court,  proceeding  according  to  Law,  commonly 

called  the  Petty-Bag. 

(C)  As  an  extraordinary  Court,  proceeding  according  to  Equity:  And  herein, 

1 .  Of  its  original  Jurisdiction. 

2.  What  Jurisdiction  it  exercises  at  this  day. 


(A)  As  an  Officina  Brevium,  out  of  which  all  original  Writs  flow. 

Before  the  division  of  the  courts,  the  chancellor  put  the  seal  to  all 
patents,  commissions,  and  writs :  and  hence  this  court  is  considered  at 
this  day  as  the  great  shop  of  justice,  out  of  which  (a)  all  original  writs, 
which  give  other  courts  a  jurisdiction,  issue,  and  are  made  returnable 
into  such  courts  on  a  common  return-day,  and  may  be  sued  out  at  any 
time,  as  well  in  vacation  as  in  term-time,  from  whence  this  court  is  said 
to  be  always  open. 

(a)  4  Inst.  80.     Of  superseding  such  writs,  vide  Abr.  Eq.  416,  and  tit.  Writs. 

The  reasons  of  the  institution  of  this  officina  brevium  were  many. 

1st,  That  it  might  appear  that  all  power  of  judicature  whatsoever 
flowed  from  the  king,  and  there/ore  there  was  a  summons  even  to  the 
peers  in  parliament,  that  sat  in  proprio  jure.  So  likewise  for  the  lower 
House  of  Commons.  The  basis  of  the  same  made  by  writs  that  issued 
out  of  this  court,  and  were  returned  was  into  the  same  office ;  and  so  in 
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(A)  As  an  Officina  Brevium,  &c. 

judicature,  there  were  particular  patents  that  showed  the  extent  of  the 
commission,  and  that  their  power  was  derived  from  the  crown. 

2dly,  That  the  crown  might  have  its  proper  fines.  These  were  an- 
ciently paid  to  purchase  justice  from  the  crown  ;  for  persons  were  not 
suffered  to  come  into  the  king's  courts,  and  eneage  the  power  of  the 
king  to  do  right  to  private  individuals,  without  first  giving  something 
towards  the  charges  of  the  court,  and  the  expense  of  the  judicature; 
inasmuch  as  in  ancient  times  the  king  used  to  summon  several  of  the 
barons  to  attend  the  hearing  of  such  causes;  but,  afterwards  by  magna 
charta,  by  reason  of  the  exorbitancy  of  officers,  and  that  the  crown 
might  not  be  cheated,  these  were  reduced  to  fines  certain  ;  and  the  writs 
were  taken  out  of  the  Court  of  Chancery,  returnable  in  the  other  courts, 
that  one  court  might  be  a  check  upon  the  other. 

3dly,  To  keep  a  uniformity  in  the  law;  for  whether  these  writs 
went  out  to  the  sheriff  in  the  nature  of  ajusiicies,  or  whether  they  were 
returnable  before  the  justices  in  eyre,  or  justices  of  the  common  bench 
or  assize,  they  were  still  made  in  one  form,  according  to  the  nature  of 
the  complaint,  which  was  both  a  direction  to  the  judge,  and  a  limitation 
of  his  authority. 

The  Court  of  Chancery  being  thus  erected  to  issue  process,  the  chan- 
cellor or  lord  keeper,  who  had  the  government  of  that  court,  had  the 
great  seal,  by  authority  of  which  all  process  was  to  issue;  and  from 
hence  masters  were  appointed  in  that  court,  who  made  out  the  forms  of 
the  writs,  and  entered  them  in  a  book  kept  for  that  purpose,  thence 
called  the  Register;  and  such  writs  were  precedents  for  the  future,  in 
like  cases ;  and  exceptions  were  taken  to  writs  in  the  courts  to  which 
they  were  directed,  for  not  agreeing  with  the  Register,  and  divers  other 
informalities. 

After  the  masters  in  Chancery  had  settled  proper  writs  and  commis- 
sions, and  those  things  began  to  be  of  course,  they  had  proper  under- 
officers.  who  made  out  their  writs  of  course,  and  they  only  attended  on 
the  making  out  of  new  writs  in  extraordinary  cases,  the  ordinary  writs 
being  made  out  by  the  proper  officers.  Hence  it  came  to  pass  that  the 
officer,  called  the  "  Clerk  of  the  Crown,"  made  out  commissions  after  the 
forms  of  them  were  settled,  as  commissions  for  justices  errant  and  of 
assizes,  general  jail-delivery,  oyer  and  terminer,  and  of  the  peace,  writ 
of  association,  dedi?nus  protestatem  for  the  taking  of  oaths,  and  all  ge- 
neral and  special  pardons;  also  writs  of  execution  upon  a  statute-staple, 
which  were  annexed  to  this  office  in  the  time  of  Queen  Mary,  for  their 
continual  and  chargeable  attendance.  Other  writs  that  were  settled 
were  made  out  by  the  carsitors,  who  were  formerly  clerks  to  the 
masters,  but  afterwards  settled  in  a  distinct  office,  to  make  the  brevia  de 
cursu. 

At  the  first  division  of  the  courts,  the  Chancery  was  very  tender  in 
making  out  writs  in  cases  where  there  had  been  formerly  no  precedents 
in  the  ancient  curia  regis,  which  now  are  called  actiones  nomiuatse, 
because  they  thought  the  ancient  footsteps  which  were  in  the  former 
courts  of  justice  were  the  bounds  of  their  jurisdiction,  and  indeed  of  the 
law  ;  therefore,  wherever  there  was  a  new  case  that  seemed  to  require 
remedy,  the  original  jurisdiction  referred  them  to  petition  the  next  par- 
liament :  but  because  this  multiplied  petitions  to  parliament,  there  was 
a  particular  law  made,  which  gave  the  court  power  in  a  new  case  tc 
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(B)  Of  the  Ordinary  and  limited  Court,  &c. 
invet  I  a  writ,  and  this  was  by  the  statute  of  (a)  Westm.  2,  c.  24.  Et 
quotiescunque  de  csetero  evenerit  in  cancel/aria  quod  in  una  casu 
reperitur  breve,  et  in  consimili  casu  cadente  sub  eodem  jure  et  simili 
indigent  c  remedio  [non  reperitur]  concordent  rterici  de  cancellaria  in 
brevi  facie  ndo,  vel  atterminent  querentes  inproximum  parliamentum, 
et  scribant  casus  in  quibus  concordare  non  possunt,  et  referant  eos  ad 
proximurn  parliamentum,  et  de  consensu  jurisperitorum  fiat  breve, 
ne  contingat  de  csetero  quod  curia  diu  deficiat  conquer entibus  in  jus- 
tit  id  perquirenda. 

Gilb.  Hist.  Chanc.  16;  Dalrymp.  Feud.  Law,  304,  8vo  edit,  (a)  Upon  this  sta- 
tute (which  vide  explained,  2  Inst.  405,  &c.)  was  formed  the  writ  of  entry  in  consimili 
casu;  relating  to  land  also,  upon  this  statute  were  founded  actions  upon  the  case  upon 
several  trespasses,  in  which  cases  there  were  not  found  any  writs  in  the  Register. 
•2  Inst.  407. 

(B)  Of  the  Ordinary  and  limited  Court,  proceeding  according  to  Law,  commonly  called 

the  Petty-Bag. 

To  understand  the  nature  of  this  court,  we  must  observe,  that  in  an- 
cient times  the  chancellor  was  likewise  chaplain  to  the  king,  and  it  was 
his  business,  in  the  time  of  the  justiciar,  to  write  the  diplomat  at  that  is, 
all  charters  and  commissions  from  the  king;  therefore,  when  the  power 
of  the  justiciar  was  broken,  he  obtained  the  officina  brevium  et  char- 
tarum  regiarum ;  from  whence  all  the  extraordinary  jurisdictions 
touching  the  granting  of  charters,  as  likewise  all  inquests  of  office  to 
entitle  the  crown,  were  returned  into  this  office ;  and  the  Exchequer,  in 
which  these  things  were  anciently  transacted,  became  only  an  ordinary 
court  of  revenue,  to  (b)  set  leases  to  the  king's  farmers,  and  to  get  in  the 
king's  debts;  and  therefore  the  office  in  the  Exchequer  was  only  an 
office  of  instruction  of  what  lands  were  in  the  king  in  particular  coun- 
ties. But,  to  vest  lands  in  the  crown  de  novo,  it  was  necessary  to  have 
an  office  under  the  great  seal ;  and  so,  to  grant  lands  from  the  crown, 
unless  it  were  merely  farms  that  were  granted  for  years. 

(b)  Vide,  2  Co.  16;  Plow.  320;  4  Co.  93. 

Hence,  at  this  day,  this  court  has  a  jurisdiction  to  hold  plea  upon  a 
scire  facias,  to  repeal  the  king's  letters  patent  upon  petitions,  monstrans 
de  droit,  traverses  of  offices,  scire  facias  upon  recognisances,  executions 
upon  statutes,  &c,  which  being  registered  in  this  court,  the  process 
thereupon  issued  out  of  the  same,  and  were  returnable  there,  and  entered 
in  the  office  called  the(c)  petty-bag;  whereas  the  writs,  which  were  the 
foundation  of  the  business  of  the  other  courts,  were  put  together  in  the 
hamper,  which  gave  the  distinction  to  those  names,  and  begat  distinct 
officers  in  the  court. 

4  Inst.  80.  (c)  The  proceedings  in  this  court  were  heretofore  in  Latin,  but  were  not 
enrolled  in  rolls,  but  remained  only  in  jilaciis.  4  Inst.  80. 

If  in  this  court  the  parties  descend  to  issue,  the  chancellor  cannot  try 
it,  but  is  to  deliver  the  record,  with  his  proper  hand,  into  the  King's 
Bench,  where  (d)  judgment  is  to  be  given.  And  the  reason  hereof  seems 
to  be,  that  the  Chancery,  being  officina  brevium,  if  it  could  both  make 
writs  returnable  here,  and  also  try  issues,  it  would  encroach  too  much 
on  other  jurisdictions ;  besides,  there  was  no  jury  process  in  the  ancient 
aula  regis. 

4  Inst.  80.  (d)  That  the  judgment  is  to  be  given  in  B.  R.,  and  that  for  this  purpose 
both  courts  are  but  one.  Vide  All.  16,  17 ;  Cro.  Jac.  12  ;  2  Roll.  Abr.  349.     So,  if  there 
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(C)  Of  the  Extraordinary  Court,  &c. 

lie  a  demurrer  for  part,  and  issue  for  part,  the  whole  record  may  he  transmitted  intoB.R., 
and  the  judgment  given  there.  2  Saund.  "23  ;  Lev.  283  ;  Mod.  29. 

||  And  hence  the  reason  of  keeping  original  and  judicial  writs  distinct 
from  each  other.  For  though  the  chancellor  may  give  judgment  upon 
such  inquisition,  and  upon  a  scire  facias,  where  a  demurrer  is  joined, 
yet,  such  judgment  is  either  to  remove  the  king's  hands,  or  to  repeal  the 
patent,  upon  which  no  judicial  writs  need  to  issue.  But  as  the  chan- 
cellor may  give  judgment  on  a  demurrer,  so  he  may  in  any  case  where 
the  issue  is  to  be  tried  otherwise  than  by  a  jury,  as  by  the  bishop's  cer- 
tificate, &c. 

Gilb.  ch.  13;  Jones,  80;  Lukin,  3.  || 

An  inquisition  was  taken,  and  a  forfeiture  of  the  office  of  warden  of 

the  Fleet  found,  and  the  defendant  pleaded  to   issue,  and  after  issue 

joined,  several  other  persons  came  in  by  way  of  monstrans  cle  droit, 

and  pleaded,  and  a  demurrer  to  them,  and  the  record  was  carried  into 

B.  R.  by  the  clerk  of  the  petty-bag,  without  any  order  of  the  court,  in 

order  to  have  the  issue  tried ;  and  it  was  resolved,  1st,  That  though  the 

clerk  had  committed  a  fault  to  the  Court  of  Chancery,  in  carrying  the 

record  without  any  order,  yet  that  it  was  well  removed;  for  that  which 

is  done  by  the  proper  officer,  is  done  by  my  lord  chancellor,  and  may  be 

said  to  be  done  propria  manu.     2dly,  That  though  there  were  an  issue 

and  demurrer  both,  yet  the  removing  of  the  whole  record  was  proper 

and  well  enough,  on  the  (a)  authorities  cited  in  the  margin,  by  which  it 

appears  that  judgment  is  most  properly  to  be  given  in  B.  R.  both  on  the 

issue  and  the  demurrer ;  otherwise  there  might  be  two  distinct  iudff- 

merits,  and,  consequently,  distinct  executions  taken  out. 

Abr.  Eq.  128,  pi.  8,  The  King  and  Warden  of  the  Fleet,     (a)  8  Co.  the  Prince's  case; 
2  Sand.  6,  23  ;  2  Keb.  621  ;  Lev.  283;  Sid.  436;  Mod.  29,  S.  C. 

Also,  all  (b)  personal  actions,  by  or  against  any  officer  or  minister,  in 
respect  of  his  service  or  attendance,  may  be  determined  in  this  court; 
but  in  these  no  jury  process  can  issue,  but  the  record  is  to  be  removed 
ut  supra. 

4  Inst.  80.     (6)  But  cannot  hold  plea  of  land.     2  H.  6,  32. 

(C)  Of  the  Extraordinary  Court,  proceeding  according  to  Equity:  And  herein, 

1 .   Of  its  original  Jurisdiction. 

This  court  was  (c)  newly  erected  after  the  division  of  the  courts,  and 
from  a  very  small  and  inconsiderable  beginning,  hath  (though  (d)  im- 
pugned even  from  its  creation)  grown  up  to  that  degree  as  to  swallow 
up  most  of  the  other  business  of  the  common  law. 

(e)  That  like  the  other  courts  of  Westminster,  it  was  time  out  of  mind.  9  E.  4,  53  b ; 
12  Co.  113;  Dr.  &  Stud.  c.  7.  By  Lamb.  Archaion.  62,  when  the  king's  courts  ceased 
to  be  ambulatory,  and  became  settled  in  a  certain  place,  then  the  king  committed  to  his 
chancellor,  together  with  his  great  seal,  his  only  legal,  ibsolute,  and  extraordinary  pre-  . 
eminence  of  jurisdiction,  &c.  And  in  Lev.  242,  it  is  said  to  be  established  by  an  act 
of  parliament.  36  E.  3.  But  qu.  (d)  For  which  vide  the  petitions  of  the  commons 
against  this  new-invented  jurisdiction.  3  H. 4. No.  69;  4H.4,  No.  78;  3H.5,No.46; 
Roll.  Abr.  327. 

That  there  were  some  footsteps  in  the  ancient  curia  regis  of  this 
jurisdiction,  appears  from  the  English  jurisdiction  exercised  in  the  Court 
of  Exchequer,  where,  on  information  on  the  king's  behalf,  articles  are 
administered,  to  which  the  party  is  to  answer  upon  oath;  as  likewise 


COURT  OF   CHANCERY.  685 

(C)  Of  the  Extraordinary  Court,  &c. 

Sy  impeachments  in  the  House  of  Lords,  where  articles  are  exhibited 
in  English  for  the  party  to  answer  to. 
Reg.  25. 

But  notwithstanding  this,  the  establishment  of  this  jurisdiction  seems 
to  be  owing  to  the  statute  of  Westm.  2,  c.  24,  above  mentioned,  by 
which  a  power  was  given,  in  new  (a)  and  extraordinary  cases,  to  invent 
a  new  writ:  hence  it  was  that  John  Waltham, then  bishop  of  Salisbury, 
and  chancellor,  as  the  commons  mention  in  their  petition,  out  of  his 
subtlety,  found  out  and  began  a  novelty  against  the  form  of  the  common 
law,  ana  that  was  the  invention  of  the  writ  of  (b)  subpoena  ;  which 
writ  summoned  the  party  to  appear  under  a  pain,  to  answer  to  such 
things  as  should  be  objected  against  him,  and  a  petition  was  lodged  in 
Chancery,  containing  the  articles  to  which  he  was  obliged  to  answer  • 
and  upon  such  articles  this  new-invented  writ  issued. 

(«)  ||This  is  not  correct;  the  power  given  by  the  statute  was  not  so  large;  it  was 
to  frame  anew  writ  only  in  consimili  casu  cadente  sub  eodem  jure  et  simili  indi^ente 
remedio.     The   chancellor   had   an   ordinary  and   an    extraordinary  jurisdiction."  By 
the  ordinary  jurisdiction,  on  every  cause  of  complaint,  he  issued  the  writ  after  examina- 
tion of  the  plaintiff,  that  the  subject  might  not  be  needlessly  disturbed:  but,  when  the 
case  was  extraordinary,  and  it  was  necessary  to  have  the  defendant's  own  oath,  the 
chancellor,  by  his  extraordinary  jurisdiction,  had  power  to  send  for  and  examine  him 
upon  the  several  allegations  in  the  plaintiff's  petition ;  and  this  gave  birth  to  the  English 
jurisdiction  of  the  Court  of  Chancery.     By  the  ordinary  jurisdiction  we  see,  that  in  the 
time  of  E.  1.  they  began  to  keep  close  to  the  forms  of  the  Register,  so  that  the  statute 
of  W.  2  was  made  to  enlarge  the  ordinary  jurisdiction  only.     For  it  was  then  doubted, 
whether  the  chancellor  could  go  beyond  the  settled  forms  of  the  writs,  because  he  was 
obliged  to  follow  the  law,  and  was  not  intrusted  with  the  power  to  innovate  and  make 
new  laws  ;   hut  this  statute  only  gave  power  to  him  to  make  out  new  writs,  where  lie 
found  simitar  cases,  and  therefore,  the  extraordinary  jurisdiction,  where  there  were  no 
like  cases,  or  where  the  party  was  to  be  examined  on  oath,,  was  left  as  it  was  before. 
Gilb.  Ch.  19.     Though  the  jurisdiction  of  the  Court  of  Chancery  is  of  a  complicated 
nature,  and  includes  in  it  great  variety,  yet  the  whole  flows  from  one  spring,  viz.  the 
great  seal,  and  is  admirably  traced  to  it  by  Mr.  Yorke,  in  his  argument  in  the  case  of 
R.  v.  Hare,  1  Str.  149.     1st.  If  it  be  considered  as  a  court  of  state,  where  all  public  acts 
of  government  are  sealed  and  enrolled,  that  manifestly  comes  from  the  great  seal,  which 
is  what  gives  their  legal  authority.     2d.  If  it  be  considered  as  an  officina  justifies  for  the 
issuing  of  writs;  that  certainly  comes  from  the  seal,  which  gives  them  being.     3d.  As 
a.  court  of  equity,  it  will  be  found  to  have  taken  its  rise  from  the  great  seal;  for  the 
Chancery  being,  upon  the  division  of  the  king's  courts,  naturally  the  officina  justitiie 
from  which  all  original  writs  issued,  and  where  the  subject  was  to  come  for  remedy  in 
all  cases,  the  chancellor  was  applied  to  in  all  cases  for  proper  writs,  where  the  subj 
wanted  a  remedy  for  his  right,  or  redress  for  a  wrong  that  had  been  done  to  him.     But 
in  the  execution  of  this  authority  he  was  confined  by  the  rules  of  the  common  law,  and 
could  award  no  writs  but  such  as  the  common  law  warranted :  therefore,  when  such  a 
case  came  before  him,  as  was  matter  of  trust,  fraud,  or  accident,  (which  are  the  subjects 
of  an  equity  jurisdiction.)  the  chancellor  could  award  no  writ  proper  for  the  plaintilf's 
case,  because  the  common  law  afforded  no  remedy.     Upon  this  it  is  not  improbable, 
thai  the  chancellors,  who  were  most  commonly  churchmen,  men  of  conscience,  when 
they  found  those  cases  grow  numerous,  in  order  to  prevent  the  suitors  from  being  ruined 
against  right  and  conscience,  and  that  no  man  might  go  away  from  the  kind's  court 
without  some  relief,  summoned  the  parties  before  them,  and  partly  by  their  authority, 
and  partly  by  their  admonitions,  laid  it  upon  the  conscience  of  the  wrongdoer  to  do 
right.     4th.   If  it  be  considered  as  a  court  of  common  law,  as  the  petty-bag  is;  the  prin- 
cipal parts  of  that  jurisdiction  are  to  hold  pleas  upon  writs  of  scire  facias  on  records  of 
this  court,  upon  munslrans  de  droit,  and  traverses  of  office  found  upon  writs  issued  out  of 
this  court.     These  likewise  have  their  being  and  essence  from  the  great  seal.     And  the 
proceeding  in  a  scire  facias  to  repeal  letters  patent,  which  my  Lord  Coke  says  in  1  Inst. 
18  the  hi  _  int  of  a  chancellor's  jurisdiction,  is  in  a  particular  manner  derived  from 

the  nrreat  seal ;  for  the  very  end  of  the  suit  is,  and  so  is  the  judgment,  that  they  be  re- 
called into  the  same  place  from  whence  they  won'  forth,  under  the  great  seal,  that  they 

3  Si  2 
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may  be  cancelled,  that  is,  that  the  great  seal  maybe  taken  off.  In  the  case  of  the  Mayor 
and  Burgesses  of  Liverpool  against  the  Chancellor  of  the  County  Palatine  of  Lancaster, 
in  15.  R.  Tr.  12  Ann.,  there  was  a  scire  facirrs  to  repeal  a  charter  granted  to  that  corpo- 
ration under  the  great  seal  of  the  county  palatine.  To  this  suit  a  prohibition  was  moved 
for,  for  want  of  jurisdiction  in  the  court.  But  it  was  resolved,  that  that  court  had  juris- 
diction of  the  cause;  and  amongst  other  reasons  which  were  given  for  that  judgment,  it 
was  declared,  that  this  authority  was  incident  to  the  seal  of  the  county  palatine;  that 
the  complaint  of  the  writ  being,  that  the  chancellor  had  wrongfully  put  the  seal  to  it,  it 
was  proper  to  be  examined  in  that  court  where  the  seal  was  kept.  But  there  is  another 
matter  which  furnishes  the  strongest  argument  in  the  world,  that  all  the  power  of  this 
court  flows  from  the  seal;  and  that  is,  that  the  delivery  of  the  seal  constitutes  that  great 
officer  who  exercises  this  jurisdiction,  and  gives  him  all  his  power.  By  the  act  of 
union  with  Scotland,  art.  xxiv.,  express  provision  was  made  for  the  great  seal  of  Great 
Britain ;  but  in  the  act  of  union  with  Ireland  no  such  provision  appears  as  the  great  seal 
of  the  United  Kingdom ;  it  is  spoken  of  only  incidentally  in  the  act,  as  if  it  were  already 
in  existi  nee,  and  the  last  clause  gives  his  majesty  a  discretionary  power  of  using  the 
great  seal  of  Ireland  in  that  country,  as  he  had  done  before  the  union. [|  (6)  The  subpoena 
us  to  have  been  taken  by  the  Court  of  Chancery,  in  order  to  oblige  a  man  to  answer 
upon  oath  as  to  the  truth  of  the  plaintiff's  allegations,  because  it  came  nearest  the  com- 
mon law  process,  called  also  a  subpoena,  which  issues  to  bring  in  witnesses  to  attest  the 
truth. 

By  this  construction  not  only  a  new  writ  was  issued,  but  a  new  juris- 
diction erected,  and  this  was  towards  the  time  of  R.  2,  occasioned  chiefly 
by  the  statute  of  mortmain;  for  when  that  statute  had  restrained  the 
growing  riches  of  the  clergy,  they  found  out  this  invention  to  avoid  it, 
by  giving  away  lands  to  trustees  for  pious  uses,  and  the  feoffees  of  such 
trust  did  the  duties  of  such  tenure  in  behalf  of  the  trust ;  but,  if  they 
perverted  the  trust,  the  ordinary  jurisdiction  not  reaching  a  thing  that 
was  against  the  statute  of  mortmain,  the  chancellor  exerted  this  extra- 
ordinary jurisdiction,  and  examined  them  as  to  the  several  facts  alleged 
against  them. 

After  the  establishment  of  this  court,  it  was  thought  reasonable  to 
give  damages  to  such  persons  as  were  drawn  into  it  by  false  suggestions, 
and  therefore  by  the  7  R.  2,  c.  6,  reciting,  "  Forasmuch  as  people  be  com- 
pelled to  come  before  the  king's  council,  or  in  the  Chancery,  by  writs 
grounded  upon  untrue  suggestions,  it  is  enacted,  That  the  chancellor  for 
the  time  being,  presently  after  that  such  suggestions  be  duly  found  and 
proved  untrue,  shall  have  power  to  ordain  and  award  damages  accord- 
ing to  his  discretion,  to  him  who  is  so  troubled  unduly,"  ||  which,  instead 
of  diminishing,  increased  the  power  and  jurisdiction  of  the  court.  ]| 

For  the  construction  of  this  statute,  vide  4  Inst.  83. 

The  jurisdiction  of  this  court  was  not  only  impugned  almost  at  its 
original  creation,  but  even  in  the  reign  of  Queen  Elizabeth  it  was  strong- 
ly hclden  by  the  judges  of  the  common  law  courts,  that  the  chancellor 
could  not  by  his  decree  sequester  the  party's  lands,  that  is,  could  only 
agere  in  personam,  but  not  in  rem  ;  and  agreeably  hereto  it  was  re- 
solved, 19  Eliz.,  in  the  case  of  Coleston  and  Gardner,  (*)  that  if  a  man 
killed  a  sequestrator  in  the  execution  of  such  process,  it  was  no  murder. 

Cro.  Eliz.  651,  Brograve  and  Watts;  4  Inst.  84;  Roll.  Rep.  56,  190;  Lit.  Rep.  166; 
27  H.  8,  15.     (*)2  Ch.  Cas.  43. 

But  these  were  such  bloody  and  desperate  resolutions,  and  so  much 
against  common  justice  and  honesty,  which  requires,  that  the  decrees  of 
this  court,  which  preserved  men  from  deceit,  should  not  be  rendered  il- 
lusory, that  they  could  not  long  stand.  But  this  process  got  the  better 
of  those  resolutions,  on  these  grounds  :   1st,  That  the  extraordinary  juris' 
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diction  might  punish  contempts  by  the  loss  of  estate,  as  well  as  impri- 
sonment of  the  person,  because  that  liberty  being  a  greater  benefit  than 
property,  if  they  had  power  to  commit  the  person,  they  might  take  from 
him  his  estate  till  he  had  answered  his  contempt.  2dlv,  To  say  that  a 
court  should  have  power  to  decree  about  a  thing,  and  yet  should  have 
no  jurisdiction  in  rem,  is  a  perfect  solecism  in  the  constitution  of  the 
court  itself,  (a) 

(a)  ||  Where  the  subject  in  dispute  is  not  within  the  jurisdiction  of  the  court,  it  is  cer- 
tainly true  that  the  decree  operates  merely  in  personam  ,•  but,  if  the  lands  be  within  the 
jurisdiction  of  the  court,  and  the  defendant  refuse  to  perform  the  decree,  as  to  give  the 
plaintiff  possession,  the  court  will  enforce  its  decree  by  the  writ  of  assistance,  which  is 
for  such  purpose  directed  to  the  sheriff.  Foull.  notes  Eq.  Tr.  34;  Penn  v.  Ld.  Balti- 
more, 1  Ves.  454;  Roberdeau  v.  Roberdeau,  1  Atk.  543;  Stribley  v.  Hawkie,  3  Atk. 
J75;  Foster  v.  Vassall,  Id.  587.  ||  ji  When  the  person  of  tho  defendant  is  within  the 
jurisdiction  of  a  court  of  equity,  the  court  has  jurisdiction  as  io  his  property  situated 
without  such  jurisdiction.  In  that  case  the  court  will  compel  the  defendant  either  to 
bring  the  property  in  dispute  within  the  jurisdiction  of  the  court,  or  to  execute  such 
conveyance  or  assignment  thereof  as  will  be  sufficient  'o  vest  in  the  grantee  or  assignee 
ihe  legal  title  as  well  as  the  possession  of  the  property,  according  to  the  laws  of  the 
place  where  it  is  situated.  Mitchell  v.  Bunch,  2  Paige,  GOG.  See  Dunn  v.  M'Millen, 
1  Bibb,  409.  g/ 

Also  in  the  reigns  of  Queen  Elizabeth  and  King  James  the  First,  there 
are  (6)  several  strong  opinions,  that  a  court  of  equity  could  not  examine 
or  give  any  redress  in  a  cause  after  judgment  at  law,  and  that  suits  in 
equity,  to  relieve  against  a  judgment  at  law,  are  within  the  statutes, 
tvhich  make  it  a  praemunire  to  appeal  to  any  foreign  court,  especially  if 
the  end  thereof  be  to  controvert  the  very  point  determined  at  law,  or  to 
seek  relief  after  judgment  in  a  case  wherein  the  law  may  relieve,  as 
against  excessive  damages,  &c. 

(/))  As  where  a  person  committed  to  the  Fleet  for  not  performing  a  decree  made  sub- 
sequent, and  contrary  to  a  judgment  at  law,  was  by  habeas  corpus  out  of  the  King's 
Bench,  admitted  to  bail,  and  afterwards  discharged.  Cro.  Jac.  341.  And  to  this  pur- 
nose,  vide  4  Inst.  36,  91  ;  3  Inst.  123;  Dais.  81;  Moor,  836,  pi.  1129,  916,  pi.  1300; 
Leon.  241;  2  Leon.  115;  3  Leon.  11;  2  Brownl.  97;  Godb.  244;  Roll.  Rep.  71,  72, 
252;  3  Bulst.  118,  120;  Lit.  Rep.  37;  Cro.  Jac.  335,  344;  March,  54,  83. 

Hut  as  these  opinions  tended  to  render  the  justice  of  this  court  illusory, 
whose  peculiar  province  is  to  ?ive  remedies  incases  not  remedial  by  the 
ordinarv  jurisdiction,  and  to  relax  and  mitigate  the  rigour  of  the  common 
law,  they  seem  now  to  be  wholly  exploded.  And  this  seems  highly 
reasonable,  when  it  is  considered  how  uncertain  and  doubtful  the  law  in 
many  cases  is  before  it  is  determined,  and  consequently,  that  before  such 
determination  it  would  be  impossible  to  relax  and  mitigate  the  rigour 
thereof. 

Hard.  125;  Mod.  59;  3  Keb.  221 ;  Lev.  241 ;  2  Ch.  Ca.  97;  Abr.  Eq.  130. 

2.   What  Jurisdiction  it  exercises  at  this  Day. 

The  ancient  (c)  rule  for  the  jurisdiction  of  the  extraordinary  court  of 
Chancery,  was  confined  to  frauds,  accidents,  and  trusts;  and  though  at 
this  day,  by  its  power  in  granting  injunctions,  it  curbs  the  jurisdiction 
of  other  courts,  and  thereby  has  swallowed  up  the  greatest  part  of  the 
business  of  the  common  law ;  yet  it  is  still  under  some  of  these  notions 
that  it  exercises  a  jurisdiction  in  relieving  against  forfeitures  and  penal- 
ties, where  a  compensation  can  be  made,  in  preventing  multiplicity  of 
auits,  decreeing  specific  execution  of  agreements,  assisting  defective  con 
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veyances,  &c,  but  in  no  case  will  relieve  against  an  act  of  parliament, 
directly  against  (</)  a  fundamental  rule  or  maxim  of  the  common  law, 
nor  retain  a  suit  where  the  party  appears  to  have  a  plain  and  adequate 
remedy  at  law.  (e) 

(c)  Three  things,  says  my  Lord  Coke,  are  to  be  adjudged  in  a  court  of  equity:  1.  All 
covins,  frauds,  and  deceits,  for  which  there  is  no  remedy  by  the  ordinary  course  of  law. 
.-See  White  v.  Jones,  1  Wash.  11G;  Peck  v.  Baldwin,  1  Root,  455;  Henshaw  v.  At- 
kins, 2  Root,  7;  Reigal  v.  Wood,  1  Johns.  Ch.  402;  1  Bibb,  212;  4  Bibb,  166;  3  A. 
K.  Marsh.  480;    2  Munf.  105;    5  Munf.  219;    1  Dana,  20;    3  Litt.  139;   6  Yerg.  69; 

1  Bland,  350.J/  2.  Accidents,  as  whan  a  servant,  obligor,  or  mortgagor, is  to  pay  money  on 
a  certain  day,  and  he  happens  to  be  robbed  in  going  to  pay  it.  0See  Anderson's  execs. 
v.  Bacon,  1  A.  K.  Marsh.  50;  Martin  v.  Lewis,  1  A.  K.  Marsh.  103 ;  Price's  exec.  v.  Fu- 
qua's  admr.  4  Munf.  68;  Jones  v.  Woodhull,  1  Root,  298;  Doty  v.  Whittlesey,  1  Root, 
310;    Gay  v.  Adams,  1  Root,  105;    Crane  v.  Hawks,  1  Root,  468;    Wolcott  v.  Day, 

2  Hoot,  62  ;  Degroffenreid  v.  Donald.  5  H.  &  Munf.  10;  Erwin  v.  Vint,  6  Munf.  267  ; 
Middletown  Bank  v.  Russ,  3  Conn.  135;  Isham  v.  Gilbert,  3  Conn.  166.  $  3.  Breaches 
of  trust  and  confidence.  4  Inst.  84  ;  10  Mod.  1.  See  Cases  temp.  Talb.  40.  (^There- 
fore, if  tenant  for  life  or  years  levy  a  fine,  or  suffer  a  recovery,  equity  will  not  relieve 
against  the  forfeiture.  Preced.  Chan.  570.  Also,  upon  this  foundation,  that  a  court 
of  equity  could  not  relieve  against  a  maxim  of  the  common  law,  it  was  formerly  holden, 
that  one  executor  could  not  compel  the  other  to  account.  Roll.  Rep.  263.  That  one 
joint-tenant  could  not  sue  his  companion.  Roll.  Abr.  376.  That  if  an  obligee  lost  his 
bond,  he  was  without  remedy.  Roll.  Abr.  375.  So,  where  the  lessor  entered  upon  his 
lessee,  and  suspended  his  rent,  it  was  held,  that  he  had  no  remedy.  Latch.  149.  So, 
where  the  party  became  remediless  by  his  own  act,  as  by  paying  money  without  an  ac- 
quittance. Roll.  Abr.  374.  So,  where  one  on  valuable  consideration  promised  to  make 
a  lease,  it  was  held,  that  the  party  could  not  sue  on  this  promise  in  equity,  because  he 
might  have  an  action  on  the  case.  Roll.  Abr.  380.  But  these  last  opinions  are  now  of 
no  weight  or  authority,  as  appears  by  daily  experience.  0  (e)  When  there  is  a  plain  reme- 
dy at  law,  a  Court  of  Chancery  will  not  entertain  jurisdiction.  Andrews  v.  Soloman, 
1  Pet.  C.  C.  356;  Samson  v.  Hunt,  1  Root,  207;  Stamford  v.  Dewit,  1  Root,  317; 
Beardsley  v.  Curtice,  1  Root,  499;  Fitch  v.  Bloomfield,  467;  Strong  v.  M'Donald, 
1  Root,  364  ;  Bird  v.  Holabord,  2  Root,  35;  Coe  v.  Turner,  5  Conn.  86  ;  Pitkin  v.  Pit- 
kin, 7  Conn.  315;  Bailey  v.  S'rong,  8  Conn.  278;  Beach  v.  Norton,  9  Conn.  182; 
Cummings  v.  Boyle,  1  J.  J.  Marsh.  480;  Kees  v.  Miller,  2  J.  J.  Marsh.  12;  Ferguson 
v.  Bullock.  1  A.  K.  Marsh.  71;  Waggoner's  Trustees  v.  M'Kinney,  1  A.  K.  Marsh. 
480  ;  Watts  v.  Hunn,  4  Litt.  267;  Standifer  v.  M'Wharter,  1  Stew.  532;  Rees  v.  Par- 
rish.  1  M-(  ord's  Ch.  59  ;  Bussy  v.  M'Kie,  2  M'Cord's  Ch.  26;  Tilleson  v.  West, 
Harp.  Eq.  93;  Bell  v.  Bremen,  3  Mur.  273.  $ 

All  matters  of  trust  are  peculiarly  within  the  jurisdiction  of  the  Court 
of  Chancery ;  but,  if  a  trustee  does  by  fraud  and  combination  with  the 
cestui  qui  trust  endeavour  to  evade  any  penal  law,  under  pretence  that 
a  trust  is  only  cognisable  in  equity,  and  that  equity  shoula  not  assist 
a  (a)  penalty,  or  (b)  forfeiture,  yet  Chancery  will  aid  remedial  laws,  and 
not  suffer  its  own  notions  to  be  made  use  of  to  elude  any  beneficial  law. 

Abr.  Eq.  131 ;  Vide  tit.  Uses  and  IVusts.  (a)  That  a  penalty  cannot  be  demanded  in 
equity.  2  Chan.  Ca.  81 ;  0  Hackett  v.  Alcock,  1  Call,  533 ;  Mayo  v.  Judah,  5  Munf. 
195;  Robinson  v.  Copsey,  2  Edw.  138;  City  of  Baltimore  v.  Smith,  3  Gill  &  Johns, 
265;  Livingston  v.  Tompkins,  4  John.  Ch.  R.  431  ;  Mosbyv.  Taylor,  Gilrm  172: 
Skinner  v.  Dayton,  2  John.  Ch.  R.  526  ;  S.  C.  17  Johns.  357  ;  Brockway  v.  Clark. 
6  Ham.  50;  Davis  v.  Thomas,  1  Russ.  &  My.  506.  g)  (b)  That  all  forfeitures  must  be 
waived,  as  in  waste,  or  in  a  bill  for  the  recovery  of  tithes.  Vern.  60;  2  Vera.  127.  Vide 
Abr.  Eq.  40,  127,  &c. 

[Upon  this  head,  the  editor  takes  leave  to  refer  the  student  to  the  last 
chapter  of  the  third  volume  of  the  Commentaries,  and  to  Mr.  Fon- 
blanque's  Notes  upon  the  Treatise  of  Equity,  where  the  principles  upon 
which  the  Court  of  Chancery  exercises  its  equitable  jurisdiction  art; 
traced  in  a  most  masterly  manner.     A  clear  and  succinct  account  of  the- 
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origin  of  the  Couit  of  Equity  in  Chancery  will  be  found  in  the  third 
volume  of  Mr.  Reeves's  History  of  the  Law.] 

||  By  53  G.  5,  c.  24,  his  majesty  is  empowered  to  appoint  an  additional 
judge  assistant  to  the  chancellor,  called  "  the  Vice-Chancellor  of  Eng- 
land," who  hears  and  determines  all  such  causes  and  matters  as  the 
chancellor  may  from  time  to  time  direct.  His  decrees  are  subject  to 
reversal,  discharge,  or  alteration,  by  the  chancellor,  and  are  not  to  be  en- 
rolled until  signed  by  the  chancellor.  But  he  has  no  power  to  discharge, 
reverse,  or  alter  any  decree  or  order  of  the  chancellor,  unless  authorized 
by  him  so  to  do ;  nor  can  he  meddle  with  any  decree  or  order  of  the 
master  of  the  rolls,  his  rank  being  below,  though  next  after  that  judge's. 
He  sits  for  the  chancellor  when  so  required  by  him,  and  at  other  times 
in  a  separate  court ;  and  is  removable  upon  an  address  of  both  houses 
of  parliament.  The  act  is  entitled,  "  An  act  to  facilitate  the  administra- 
tion of  justice  ;"  and  the  preamble  states  that,  "  the  number  of  appeals 
and  writs  of  error  in  parliament  had  of  late  years  greatly  increased,  and 
it  had  become  necessary  that  a  larger  proportion  of  time  should  be  al- 
lotted for  hearing  and  determining  such  appeals  and  writs  of  error  than 
had  usually  been  allotted  for  that  purpose ;  and  therefore,  as  well  as  for 
the  better  administration  uf  justice  in  the  several  judicial  functions  be- 
longing to  the  offices  of  the  lord  high  chancellor,  lord  keeper,  or  lords 
commissioners  for  the  custody  of  the  great  seal  of  the  United  Kingdom, 
it  is  expedient  that  another  judge  should  be  appointed  to  assist  in  the 
discharge  of  such  judicial  functions." || 
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Towards  the  latter  end  of  the  Norman  period,  the  aula  regis,  which 
was  before  one  great  court,  where  the  justiciar  presided,  was  divided 
into  four  distinct  courts,  i.  e.  the  Court  of  Chancery,  King's  Bench,  Com- 
mon Pleas,  and  Exchequer. 

Madox,  c.  19;  Bract,  lib.  3,  c.  7,  f.  105. 

The  Court  of  King's  Bench  retained  the  greatest  similitude  with  the 
ancient  curia,  or  aula  regis,  and  was  always  ambulatory,  and  removed 
with  the  king  wherever  he  went.  Hence  the  writs  returnable  into  this 
court  are  coram  nobis  ubicunquse  fuerimus  in  Jlnglid  ;  and  all  records 
there  are  styled  coram  rege,  as  it  is  still  supposed  to  have  always  the 
king  himself  in  person  sitting  in  it ;  from  whence  it  obtained  the  name 
of  the  Court  of  King's  Bench,  and  hath  always  retained  a  supreme 
original  jurisdiction  in  all  criminal  matters;  for  in  these  the  process  both 
issued,  and  was  returnable  into  this  court ;  but  in  trespass  it  might  be 
made  returnable  into  either  the  King's  Bench,  or  Common  Pleas,  be- 
cause the  plea  was  civil  as  well  as  criminal. 

4  Inst.  70;  2  Inst.  24;  Co.  Lit.  71 ;  Dyer,  187;  Cromp.  of  Courts,  78  ;  Roll.  Abr.  94 

(A)  Of  the  Jurisdiction  of  the  Court  of  King's  Bench:  And  herein, 

1.  Of  its  Jurisdiction  in  Criminal  Matters. 
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(A)  Of  the  Jurisdiction  of  the  Court  of  King's  Bench. 

3.   Of  its  Jurisdiction  in  Civil  Causes. 

3.   Of  ils  Jurisdiction  in  reforming  and  keeping  Inferior  Jurisdictions  within  their 
proper  Bounds.  * 

(B)  How  far  its  Presence  suspends  the  Power  of  all  other  Courts. 

(C)  Of  the  Form  of  its  Proceedings. 


(A)  Of  the  Jurisdiction  of  the  Court  of  King's  Bench:  And  herein, 
1 .   Of  its  Jurisdiction  in  Criminal  Matters. 

This  court  is  termed  the  custos  morum  of  all  the  realm,  and  by  the 
plenitude  of  its  power,  wherever  it  meets  with  an  offence  contrary  to 
the  first  principles  of  justice,  and  of  dangerous  consequence  if  not  re- 
strained, adapts  a  proper  punishment  to  it. 

Sid.  1G8;  2  Hawk.  P.  C.  c.  3. 

It  has  a  peculiar  jurisdiction,  not  only  over  all  capital  offences,  but 
also  over  (a)  all  other  misdemeanors  of  a  public  nature,  tending  either 
to  a  breach  of  the  peace,  or  to  oppression  or  faction,  or  any  manner  of 
misgovernment ;  and  it  is  not  material  whether  such  offences,  being  ma- 
nifestly against  the  public  good,  directly  injure  any  particular  person 
or  not. 

4  Inst.  71 ;  11  Co.  98  ;  2  Hawk.  P.  C.  ubi  supr.  (a)  Nor  is  it  necessary  to  show  a 
precedent  of  the  like  nature  formerly  punished  here,  agreeing  in  all  circumstances  with 
the  present.    2  Hawk.  P.  C.  ubi  supr. 

And  for  the  better  restraining  of  such  offences,  it  has  a  discretionary 
power  of  inflicting  exemplary  punishment  on  offenders,  either  by  fine, 
imprisonment,  or  other  infamous  punishment,  as  the  nature  of  the  crime, 
considered  in  all  its  circumstances,  shall  require  ;  and  it  may  make  use 
of  any  prison  which  shall  seem  most  proper;  and  it  is  said,  that  no  other 
court  can  remove  or  bail  persons  condemned  to  imprisonment  by  this 
court. 

2  Hawk.  P.  C.  ubi  supr. 

Also,  it  hath  so  sovereign  a  jurisdiction  in  all  criminal  matters,  that 
an  act  of  parliament,  appointing  that  all  crimes  of  a  certain  denomination 
shall  be  tried  before  certain  judges,  doth  not  exclude  the  jurisdiction  of 
this  court,  without  express  negative  words ;  and  therefore  it  hath  been 
resolved,  that  33  H.  8,  c.  12,  which  enacts,  that  ail  treasons,  &c,  within 
the  king's  house  shall  be  determined  before  the  lord  steward  of  the 
king's  house,  &c,  doth  not  restrain  this  court  from  proceeding  against 
such  offences. 

4  Inst.  549 ;  2  Jones,  53 ;  2  Hawk.  P.  C.  ubi  supr. 

But,  where  a  statute  creates  a  new  offence,  which  was  not  taken 
notice  of  by  the  common  law,  and  erects  a  new  jurisdiction  for  the  pu- 
nishment of  it,  and  prescribes  a  certain  method  of  proceeding,  it  seems 
questionable  how  far  this  court  has  an  implied  jurisdiction  in  such  a  case. 

Sid.  296 ;  2  Hawk.  P.  C.  ubi  supr. 

Also,  this  court,  by  the  plenitude  of  its  power,  may  as  well  proceed 
on  indictments  removed  by  certiorari  out  of  inferior  courts,  as  on  those 
originally  commenced  here,  whether  the  court  below  be  determined,  oi 
still  in  esse,  and  whether  the  proceedings  be  grounded  on  the  common 
law,  or  on  (b)  a  statute  making  a  new  law  concerning  an  old  offence. 

Dais.  25;  44  E.  3,  31  b;  Cromp.  Jurisdiction,  131.     (6)  As  the  statutes  of  forcible 


COURT  OF   KING'S  BENCH.  691 

(A)  Of  the  Jurisdiction  of  the  Court  of  King's  Bench. 

en*rie3.  9  Co.  1 18,  vide  tit.  Forcible  Entry  and  Detainer.  And  the  statute  of  Ph.  &  Ma. 
against  persons  taking  away  females  under  the  age  of  sixteen  years  from  their  guard- 
ians. Cro.  Car.  465;  2  Inst.  549;  2  Lev.  179;  2  Mod.  128;  2  Jones,  53;  3  Keb.  75, 
94,  106,  273. 

But  the  Court  of  King's  Bench  will  not  give  judgment  on  a  conviction 
in  the  inferior  court,  where  the  proceedings  are  removed  by  certiorari, 
but  will  allow  the  party  to  waive  the  issue  below,  and  to  plead  de  novo, 
and  go  to  a  trial  upon  an  issue  joined  in  B.  R. 

Carth.  6,  adjudged  in  the  case  of  one  Baker,  who  was  convicted  at  Kingston-upon- 
Hull  for  speaking  seditious  words. 

Nor  can  a  record,  removed  into  the  King's  Bench  from  an  inferior 
court,  regularly,  be  remanded  after  the  term  in  which  it  came  in;  yet, 
if  the  court  perceives  any  practice  in  endeavouring  to  remove  such 
record,  or  that  it  is  intended  for  delay,  they  may  in  discretion  refuse  to 
receive  it,  and  remand  it  back  before  it  is  filed. 

2  Hawk.  P.  C.  ubi  supr.,  and  several  authorities  there  cited. 

Also,  by  the  construction  of  the  statutes,  which  gave  a  trial  by  ?iisi 
prius,  the  King's  Bench  may  grant  such  a  trial  in  cases  of  treason  or 
felony,  as  well  as  in  common  cases,  because  for  such  trial,  not  the  record, 
but  only  a  transcript  is  set  down. 

4  Inst.  74 ;  Raym.  364. 

And  by  the  6  H.  8,  c.  6,  it  is  enacted,  "That  the  King's  Bench  have 
full  authority,  by  discretion,  to  remand  as  well  the  bodies  of  all  (a)  felons 
removed  thither,  as  their  indictments,  into  the  counties  where  the  felonies 
were  done  ;  and  to  command  all  justices  of  jail-delivery,  justices  of  the 
peace,  and  all  other  justices,  to  proceed  thereon  after  the  course  of  the 
common  law,  as  the  said  justices  might  have  done,  if  the  said  indictments 
and  prisoners  had  not  been  brought  into  the  said  King's  Bench." 

(a)  Extends  not  to  high  treason.    Raym.  367.    . 

The  judges  of  this  court  are  the  (b)  sovereign  justices  of  oyer  and  ter- 
miner, jail-delivery,  conservators  of  the  peace,  &c,  as  also  the  (c)  sove- 
reign coroners;  and,  therefore,  where  the  sheriff  and  coroners  may  re- 
ceive appeals  by  bill,  &  fortiori  they  may.  Also,  this  court  may  (a?) 
admit  persons  to  bail  in  all  cases,  according  to  their  discretion. 

(b)  4  Inst.  73;  9  Co.  118  b.  (c)  4  Inst.  73.  (d)  4  Inst.  74;  Vaugh.  157.  Vide 
tit.  Bail. 

2.  Of  its  Jurisdiction  in  Civil  Causes. 

At  the  first  division  of  the  courts,  the  original  intention  appears  plainly 
to  have  been  to  confine  the  jurisdiction  of  the  Court  of  King's  Bench  to 
matters  merely  criminal ;  and  accordingly  soon  afterwards  it  was  thus 
enacted  by  (ej  Magna  Chart  a,  c.  1 1  :  (g)  That  common  pleas  shall  not 
follow  (A)'  our  court,  but  be  /widen  in  a  certain  place  :  hence  it  is,  that 
at  this  day  this  court  cannot  determine  a  mere  real  action. 

17  E.  3,  50;  Roll.  Abr.  536,  537.  (e)For  the  exposition  of  this  statute,  and  what 
shall  be  said  a  common  plea,  vide  2  Inst.  21,  22 ;  Roll.  Abr.  536,  537.  {g)  But  these 
general  words  bind  not  the  king,  for  he  may  bring  an  action  there  for  a  common  plea. 
2  Inst.  23;  2  Roll.  Rep.  290.  (A)This  extends  both  to  the  King's  Bench  and  Court 
of  Exchequer.    2  Inst.  23,  550.     But  vide  4  Inst.  113. 

But,  notwithstanding  common  pleas  cannot  be  immediately  holden  in 
Banco  Regis,  yet,  where  there  is  a  defect  in  the  court  where,  by  law, 
they  may  be  holden  originally,  they  may  be  holden  in  B.  R.     As,  if  a 
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record  come  out  of  the  Common  Pleas  by  writ  of  error,  there  they  may 
hold  plea  to  the  end  ;  so,  where  the  plea  in  a  writ  of  right  is  removed 
out  of  the  county  by  a  pone  in  B.  R.     So,  on  a  writ  of  mesne,  reple 
vin,  &c 

2  Inst.  23;  4  Inst.  72,  113,  and  vide  2  Sand.  256;  Show.  P.  C.  57. 

So,  any  action  vi  et  armis,  where  the  king  is  to  have  a  fine,  as  eject- 
ment, trespass,  forcible  entry,  &c,  being  of  a  mixed  nature,  may  be  com- 
menced in  B.  R. 

2  Inst.  23. 

Also,  any  officer  or  minister  of  the  court,  entitled  to  the  privilege 
thereof,  may  be  there  sued  by  bill  in  debt,  covenant,  or  other  personal 
action ;  for  the  act  takes  not  away  the  privilege  of  the  court. 

2  Inst.  23;  4  Inst.  71  ;  2  BuLst.  123. 

And  this  begat  the  notion,  that  if  a  man  was  taken  up  as  a  trespasser 
in  the  King's  Bench,  and  there  in  custody,  they  might  declare  against 
him,  in  debt,  covenant,  or  account;  for  this  likewise  was  a  case  of  pri- 
vilege, since  the  Common  Pleas  could  not  procure  the  prisoners  of  the 
King's  Bench  to  appear  in  their  court ;  and  therefore  it  was  an  excep- 
tion out  of  the  statute  of  Magna  Charta. 

4  Inst.  71;  Cro.  Car.  330. 

(a)  By  the  statute  of  Gloucester,  c.  S,  none  shall  have  writs  of  trespass 
before  justices,  unless  he  swear  by  his  faith  that  the  goods  taken  away 
were  worth  forty  shillings. 

(a)  It  was  a  maxim  of  the  common  law,  quod  placita  de  eatallis,  debitis,  <J"c,  qux  sum- 
tnam  40s.  attingunt,  vel  earn  excedunt,  secundum  legem  et  consuetudinem  Jlngliae  sine  brevi 
regis  placitari  non  debent.  2  Inst.  312;  6  E.  1.  For  exposition  whereof,  vide  2  Inst. 
310,  &c,  put  but  for  example;  for  so  it  is  in  debt,  detinue,  covenant,  &c.  2  Inst.  391. 
Secus,  in  trespass  vi  et  prmis,  where  the  king  is  to  have  a  fine,  for  a  fine  cannot  be  as- 
sessed but  by  a  court  of  record.  2  Inst.  391;  F.  N.  B.  47  ;  3  Mod.  276.  So,  in  trespass 
for  taking  charters  concerning  a  freehold  ;  for  it  is  a  maxim  in  law,  that  such  pleas  shall 
not  be  in  any  court  but  of  record.  2  Inst.  391  ;  F.  N.  B.  47;  Raym.  293.  This  course 
of  making  an  affidavit,  by  experience,  was  so  dangerous  and  troublesome,  that  it  was 
forborne,  and  the  defendant  left  to  take  such  exceptions  as  the  common  law  gave  him. 

2  Inst.  391.  If,  upon  nonsuit  in  an  inferior  court,  16s.  is  given  for  costs,  by  23  H.  8,  c. 
15,  debt  lies  for  it  in  B.  R.,  because  given  by  a  subsequent  statute.  Cro.  Eliz.  96; 
Leon.  319.  For  as  the  inferior  courts,  which  are  not  of  record,  regularly,  cannot  hold 
plea  of  debt,  &c,  or  damage,  unless  under  40s.,  so  the  superior,  which  are  of  record, 
cannot  unless  above  40s.  2  Inst.  391.  [And  though  the  demand,  upon  the  face  of  the 
record,  exceeds  40s.,  yet  now  (for  the  law  formerly  was  different,  Oulton  v.  Perry, 

3  Burr.  1592)  the  court  will,  upon  motion,  stay  the  proceedings.  Stean  v.  Holmes, 
2  Bl.  Rep.  754  ;  Kennard  v.  Jones,  4  T.  Rep.  495 ;  Wellington  v.  Arters,  5  T.  Rep.  64.] 

3.   Of  its  Jurisdiction,  in  reforming  and  keeping  inferior  Jurisdictions  within  their  proper 

Bounds. 

The  Court  of  King's  Bench,  as  it  is  the  highest  court  of  common  law, 
hath  not  only  power  to  reverse  erroneous  judgments  for  such  errors  as 
appear  the  defect  of  the  understanding,  but  also  to  punish  all  inferior 
magistrates,  and  all  other  officers  of  justice,  for  wilful  and  corrupt  abuses 
of  their  authority  against  the  obvious  principles  of  natural  justice ;  the 
instances  of  which  are  so  numerous,  and  so  (b)  various  in  their  kinds, 
that  it  seems  needless  to  attempt  to  insert  them. 

2  Hawk.  P.  C.  c.  3;  Vaugh.  157;  Salk.  201,  pi.  3.  (b)  Where  the  Court  of  King's 
Bench  called  the  sheriff  of  Middlesex,  and  appointed  that  watches  should  be  strictly 
kept  in  the  suburbs,  and  about  the  new  building,  as  a  thing  belonging  to  the  care  of  this 
court.    Sid.  218. 
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Judgment  was  given  in  an  action  in  the  sheriff's  court  of  London,  and 
afterwards  it  was  removed  to  the  mayor's  court  by  a  levata  querela, 
within  which  court  there  are  four  attorneys,  and  by  exclusive  custom 
no  other  can  be  attorney  there ;  and  one  of  the  attorneys  there  was  as- 
signed to  the  plaintiff  by  the  recorder ;  but  because  the  present  mayor 
was  concerned  in  the  cause,  the  said  attorney,  and  all  others,  refused  to 
act  for  him :  and  by  Maynard,  no  person  can  withdraw  himself  out  of 
the  jurisdiction  of  this  court,  which  hath  superintendent  power,  if  an 
officer  refuses  to  do  his  duty;  and  he  mentioned  a  case  cited  by  Nov, 
where  the  Bishop  of  Exon  refused  to  allow  chrism,  or  baptismal  oil,  to 
the  parishioners  of  D,  and  a  mandamus  was  directed  to  him  out  of  this 
court ;  so  in  all  cases,  as  where  the  ordinary  refuses  to  grant  probate  of 
wills,  &c.  Wild  was  of  the  same  opinion,  that  if  any  court  refuses  to  do 
justiee,  this  court  may  command  it ;  and  in  this  case  it  will  be  in  the 
power  of  the  attorneys  to  delay  justice ;  and  therefore  the  court  sent  for 
the  recorder  and  informed  him  of  the  matter,  and  declared  that  this  was 
good  cause  to  forejudge  the  attorney,  and  that  it  was  a  dangerous  matter 
to  deny  justice  in  such  a  manner;  and  mentioned  the  Abbot  of  Crow- 
land's  case,  20  E.  4,  where  the  liberties  were  seized  because  he  had  not 
officers. 

Buxton  v.  Singleton,  Hil.  26  Car.  2;  3  Keb.  432,  S.  C. 

||  1  W.  4,  c.  70,  §  1.  Aii  act  for  the  more  effectual  administration  of 
justice  in  England  and  Wales.— "  Whereas  the  appointment  of  an  addi- 
tional puisne  judge  to  each  of  his  majesty's  superior  courts  of  common 
law  would  cause  much  greater  facility  and  despatch  of  business  therein  : 
and  whereas  it  is  expedient  to  put  an  end  to  the  separate  jurisdiction  of 
the  county  palatine  of  Chester  and  the  principality  of  Wales,  and  to  make 
more  effectual  provision  for  the  administration  of  justice  in  England  and 
Wales;  be  it  therefore  enacted,  that  whenever  his  majesty  shall  be 
pleased  to  appoint  an  additional  puisne  judge  to  either  of  his  Courts  of 
King's  Bench,  the  Common  Pleas,  and  the  Exchequer,  the  puisne  judges 
of  such  court  shall  sit  by  rotation  in  each  term,  or  otherwise,  as  they 
shall  agree  amongst  themselves,  so  that  no  greater  number  than  three 
of  them  shall  sit  at  the  same  time  in  banc  for  the  transaction  of  business 
in  term,  unless  in  the  absence  of  the  lord  chief  justice  or  lord  chief  baron; 
and  that  it  shall  and  may  be  lawful  for  any  one  of  the  judges  of  either 
of  the  said  courts,  when  occasion  shall  so  require,  while  the  other  judges 
of  the  same  court  are  sitting  in  banc,  to  sit  apart  from  them  for  the  busi- 
ness of  adding  and  justifying  special  bail,  discharging  insolvent  debtors, 
administering  oaths,  receiving  declarations  required  by  statute,  hearing 
and  deciding  matters  upon  motion,  and  making  rules  and  orders  in  causes 
and  business  depending  in  the  court  to  which  such  judge  shall  belong, 
in  the  same  manner  and  with  the  same  force  and  validity  as  may  be 
done  by  the  court  sitting  in  banc. 

"  §  2.  And  be  it  further  enacted,  that  from  and  after  the  appointment 
of  any  such  additional  judge,  there  shall  be  issued  and  paid  and  payable 
out  of,  and  charged  upon  the  consolidated  fund  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  (after  paying  or  reserving  sufficient  to  pay 
all  such  sums  as  have  been  directed  by  any  former  act  of  parliament  to 
be  paid  out  of  the  same,  but  with  preference  to  all  other  payments  which 
shall  hereafter  be  charged  upon  the  same,)  the  sum  of  5000/.  to  such 
additional  judge  as  shall  be  so  appointed,  as  and  for  a  yearly  salary,  to 
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be  paid  from  time  to  time  quarterly,  free  and  clear  from  al]  taxes  and 
deductions  whatsoever,  on  the  fifth  day  of  January,  the  fifth  day  of 
April,  the  fifth  day  of  July,  and  the  tenth  day  of  October,  by  equal  por- 
tions, the  first  payment  to  be  made  on  the  first  of  such  days  respectively 
as  shall  occur  after  the  appointment  of  the  judge  entitled'  to  receive  the 
same  ;  and  that  if  any  person  hereafter  appointed  to  such  office  shall 
die,  or  resign  the  same,  the  executor  or  administrator  of  the  person  so 
dying,  or  person  so  resigning,  shall  be  entitled  to  receive  such  propor- 
tionable part  of  the  salary  aforesaid  as  shall  have  accrued  during  the 
time  that  such  person  shall  have  executed  such  office  since  the  last  pay- 
ment, and  that  the  successor  of  any  such  person  so  dying  or  resigning 
shall  be  entitled  to  receive  such  portion  of  the  salary  as  shall  be  accruing 
or  shall  accrue  from  the  day  of  such  death  or  resignation :  provided 
always,  that  the  removal  of  a  puisne  judge  from  one  court  to  another 
shall  not  be  deemed  a  new  appointment  under  this  act. 

"§  3.  And  be  it  further  enacted,  that  upon  the  resignation  of  any  such 
additional  judge,  it  shall  be  lawful  for  his  majesty,  by  his  letters  patent 
under  the  great  seal  of  Great  Britain,  to  give  and  grant  to  the  person  so 
resigning  (under  and  subject  to  the  same  conditions,  limitations,  and  re- 
strictions as  any  annuity  on  resignation  can  now  by  law  be  granted  to 
any  other  judge  of  the  same  court)  an  annuity  during  his  life,  not  exceed- 
ing the  sum  of  3,500/.  yearly,  or  such  other  sum  as  shall  by  any  act  here- 
after to  be  made,  provided  for  judges  resigning  their  offices,  to  be  paid 
and  payable  out  of  and  charged  upon  the  consolidated  fund  aforesaid, 
free  and  clear  of  all  taxes  and  deduction  whatsoever,  by  even  quarterly 
payments  to  be  made  respectively  on  the  day  aforesaid  in  each  year. 

"  §  4.  And  be  it  further  enacted,  that  every  judge  of  the  said  courts, 
to  whatever  court  he  may  belong,  shall  be,  and  he  is  hereby  accordingly 
authorized  to  sit  in  London  and  Middlesex  for  the  trial  of  issues  arising 
in  any  of  the  said  courts,  and  to  transact  such  business  at  chambers  or 
elsewhere,  depending  in  any  of  the  said  courts,  as  relates  to  matters  over 
which  the  said  courts  have  a  common  jurisdiction,  and  as  may,  accord- 
ing to  the  course  and  practice  of  the  said  court,  be  transacted  by  a  single 
judge. 

"  §  5.  And  be  it  further  enacted,  that  a  certain  act  passed  in  the  third 
year  of  the  reign  of  his  late  majesty,  King  George  the  Fourth,  intituled 
An  act  to  repeal  an  act  of  the  first  and  second  years  of  his  present 
majesty,  for  facilitating  the  despatch  of  business  in  the  Court  of 
King's  Bench,  and  to  make  further  provision  in  lieu  thereof,  shall  be, 
and  the  same  is  hereby  repealed,  except  so  far  as  it  repeals  the  said  for- 
mer act,  and  except  so  far  as  relates  to  the  last  warrant  issued  by  his 
said  late  majesty  under  the  said  act. 

"  §  6.  And  be  it  further  enacted,  that  in  the  year  of  our  Lord  1S31, 
and  afterwards,  Hilary  term  shall  begin  on  the  11th  and  end  on  the  31st 
day  of  January ;  Easter  term  shall  begin  on  the  15th  day  of  April,  and 
end  on  the  8th  day  of  May  ;  Trinity  term  shall  begin  on  the  22d  day  of 
May,  and  end  on  the  12th  day  of  June  ;  and  Michaelmas  term  shall  be 
gin  on  the  2d  and  end  on  the  25th  day  of  November;  and  that  the  es- 
soign  and  general  return  days  of  each  term  shall,  until  further  provision 
be  made  by  parliament,  be  as  follows,  that  is  to  say,  the  first  essoign  or 
general  return  day  for  every  term,  shall  be  the  fourth  day  before  the 
commencement  of  the  term,  both  days  being  included  in  the  computa- 
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lion  ;  the  second  essoign  day  shall  be  the  fifth  day  of  the  term  ;  the  third 
shall  be  the  fifteenth  day  of  the  term,  and  the  fourth  and  last  shall  be  the 
nineteenth  day  of  the  term,  the  first  day  of  the  term  being  already  in- 
cluded in  the  computation,  with  the  same  relation  to  the  commencement 
of  each  term  as  they  now  bear,  and  shall  be  distinguished  by  the  day  of 
the  term  on  which  they  respectively  fall,  the  Monday  being  in  all  cases 
substituted  for  the  Sunday,  when  it  shall  happen  that  tin-  day  would  fall 
on  Sunday,  except  always  that  in  Easter  term  there  shall  be  hut  four 
returns  instead  of  five,  the  last  being  omitted ;  provided  that  if  the  whole 
or  any  number  of  the  days  intervening  between  the  Thursday  before 
and  the  Wednesday  next  after  Easter  day  shall  fall  within  Easter  term, 
there  shall  be  no  sittings  in  banc  on  any  such  intervening  days,  but  the 
term  shall  in  such  case  be  prolonged  and  continue  for  such  number  of 
days  of  business  as  shall  be  equal  to  the  number  of  the  intervening  days 
before  mentioned,  exclusive  of  Easter  day,  and  the  commencement  of 
the  ensuing  Trinity  term  shall  in  such  case  be  postponed,  and  its  con- 
tinuance prolonged  for  an  equal  number  of  days  of  business. 

"  §  7.  And  be  it  further  enacted,  that  when  the  alteration  of  the  terms 
herein-before  mentioned  shall  take  effect,  not  more  than  twenty-four 
days,  exclusive  of  Sundays,  after  any  Hilary,  Trinity,  and  Michaelmas 
term,  nor  more  than  six  days,  exclusive  of  Sundays,  after  any  Easter 
term,  to  be  reckoned  consecutively  immediately  after  such  terms,  shall 
be  appropriated  to  sittings  in  London  and  Middlesex  for  the  trial  of  is, 
sues  of  fact  arising  in  any  of  the  said  courts ;  provided  that  if  any  trial 
at  bar  shall  be  directed  by  any  of  the  said  courts,  it  shall  be  competent 
to  the  judges  of  such  court  to  appoint  such  day  or  days  for  the  trial 
thereof  as  they  shall  think  fit ;  and  the  time  so  appointed,  if  in  vacation, 
shall  for  the  purpose  of  such  trial  be  deemed  and  taken  to  be  a  part  of 
the  preceding  term;  provided  also,  that  a  day  or  days  may  be  specially 
appointed,  at  any  time  not  being  within  such  twenty-four  days,  for  the 
trial  of  any  cause  at  nisi  prius,  with  the  consent  of  the  parties  thereto, 
their  counsel  or  attorneys. 

"  §  10.  And  be  it  further  enacted,  that  all  persons  admitted  or  admis- 
sible to  practice  as  attorneys  in  the  Courts  of  King's  Bench  or  Common 
Pleas,  shall  be  admissible  in  like  manner  as  attorneys  of  the  Court  of 
Exchequer,  and  be  admitted  and  allowed  to  practise  there  as  such,  upon 
application  to  the  barons  of  that  court,  without  being  obliged  to  emplov 
any  clerk  in  court  in  the  capacity  of  attorney  of  the  Court  of  Exchequer 
any  law  or  usage  to  the  contrary  notwithstanding ;  and  that  it  shall  be 
lawful  for  the  barons  of  the  said  court,  and  they  are  hereby  required  to 
distinguish  by  their  rules  and  orders,  the  fees  which  shall  continue  to  be 
taken  by  the  sworn  and  side  clerks  of  the  court  for  duties  performed  as 
officers  of  the  court,  similar  to  the  duties  of  the  officers  of  the  other  supe- 
rior courts,  from  such  fees  and  charges  as  shall  be  allowed  to  be  taken 
by  the  attorneys  so  admitted  to  practise,  so  that  the  amount  of  such  fees 
and  charges,  upon  the  whole,  do  not  exceed  the  amount  and  rate  of  sud 
fees  and  charges  as  are  now  allowed  upon  the  taxation  of  costs. 

"  §  11.  And  be  it  enacted,  that  in  all  cases  relating  to  the  practice  of 
any  of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  in 
matters  over  which  the  said  courts  have  a  common  jurisdiction,  or  of  or 
relating  to  the  practice  of  the  Court  of  Error  before  mentioned,  it  shall 
be  lawful  for  the  judges  of  the  said  courts  jointly,  or  any  eight  or  more 
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of  them,  including  the  chiefs  of  each  court,  to  make  general  rules  and  or- 
ders for  regulating  the  proceedings  of  all  the  said  courts,  which  said 
rules  and  orders  so  made  shall  be  observed  in  all  the  said  courts;  and 
no  general  rule  or  order  respecting  such  matters  shall  be  made  in  any 
manner  except  as  aforesaid." || 

(B)  How  far  its  Presence  suspends  the  Powers  of  all  other  Courts. 

This  court  being  the  supreme  court  of  oyer  and  terminer,  jail-deli- 
very, and  eyre,  its  presence  suspends  the  power  and  avoids  the  proceed- 
ings of  all  other  courts  of  the  same  nature  in  the  county  wherein  it  sits, 
during  its  sitting  there,  (a)  especially  if  the  justices  of  such  courts  have 
notice  of  its  sitting. 

H.  P.  C  156;  9  Co.  118;  27  Ass.  pi.  1;  3  Inst.  27;  2  Hawk.  P.  C.  c.  3.  (a)  Or 
without  notice.  Per  4  Inst.  73.  ||It  is  provided  by  25  G.  3,  c.  18,  and  32  G.  3,  c.  48,  that 
the  sessions  of  jail-delivery  of  Newgate  for  the  county  of  Middlesex,  and  the  sessions 
af  the  peace  and  oyer  and  terminer  before  the  justices  of  the  peace  for  that  county,  shall 
be  continued,  notwithstanding  the  essoign  day  of  a  term  may  happen,  and  the  Court  of 
King's  Bench  may  sit  at  Westminster,  or  elsewhere  in  Middlesex,  before  the  business 
.s  finally  concluded.  || 

But,  if  an  indictment  in  a  foreign  county  be  removed  before  commis- 
sioners of  oyer  and  terminer  into  the  county  where  the  King's  Bench 
sits,  they  may  proceed  ;  for  that  the  King's  Bench  not  having  the  indict- 
*nent  before  them  cannot  proceed  for  this  offence. 

4  Last.  73. 

But,  if  an  indictment  is  found  in  the  vacation-time  in  the  same  county 
in  which  the  King's  Bench  sits,  and  in  term-time  the  King's  Bench  is 
adjourned,  there  may  be  (b)  a  special  commission  to  hear  and  deter- 
mine it. 

4  Inst.  73.  (b)  That  it  is  best  if  such  commission  bear  teste  in  term-time.  3  Inst  27, 
and  vide  Keilw.  152;  Dyer,  286,  pi.  45;  2  Hawk.  P.  C.  c.  3. 

(C)  Of  the  Form  of  its  Proceedings. 

The  civil  side  in  the  King's  Bench  commences  on  a  supposition  of  a 
trespass  committed  by  the  defendant  in  the  county  where  it  resides,  and 
that  he  is  taken  up  by  process  of  that  court,  as  the  sovereign  eyre,  and 
committed  to  the  marshal,  in  which  case  he  may  be  declared  against  in 
any  civil  action  whatsoever. 

The  first  process  therefore  is  a  bill,  either  real  or  feigned,  aiid  so  called 
because  its  foundation  was  the  Bill  of  Complaint  in  court  touching  the 
trespass  :  on  this  is  founded  the  latitat,  which  supposes  that  the  defend- 
ant had  escaped,  and  therefore  issues  in  the  king's  name,  to  apprehend 
the  party  wherever  he  maybe  found;  for  the  king  has  a  universal 
jurisdiction  over  all  his  subjects,  and,  consequently,  may  call  any  of 
them  that  fled  from  the  justice  of  his  own  court. 

All  process  or  writs  of  appeal,  and  all  process  on  indictments  removed 
hither  by  certiorari  from  a  («)  foreign  county,  ought  to  be  returnable 
cotiam  nobis  ubicunqtie fuerimus* 

2  Hawk.  P.  C.  c.  3.  (a)  But  all  process  upon  bills  of  appeal  against  one  in  custodia 
mareschdlli,  ought  to  be  returnable  coram  nobis  apud  Westmoyiasterium.  2  Hawk.  P.  C. 
:;■  3.     Of  indictments  commenced  in  the  King's  B'-nch.   2  Hawk.  P.  C.  c.  3,  Q. 

*  And  so  are  proceedings  in  civil  suits,  in  this  court,  by  original. 

Also  it  hath  been  resolved,  That  where  the  court  proceeds  on  an 
offence  committed  in  the  same  county  wherein  it  sits,  the  process  r.:aj  bo 
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Court  of  Common  Pleas, 
made  returnable  immediately ;  but  that  where  it  proceeds  on  an  offence 
removed  by  certiorari  from  another,  there  must  be  fifteen  days  between 
the  teste  and  return  of  every  process. 
9  Co.  118;  Co.  Lit.  134;  Lev.  61;  Sid.  72;  2  Roll.  Abr.  626;  2  Inst.  550. 
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Towards  the  Norman  period,  the  power  of  the  justiciar  was  broken, 
and  the  aula  regis,  which  was  one  great  court,  divided  into  four  distinct 
courts,  as  we  have  them  at  this  day  in  Westminster  Hall ;  the  common 
pleas  was  established  for  the  determination  of  (a)  pleas  merely  civil,  and 
was  at  first  ambulatory,  and  removed  by  the  king  wherever  he  went ; 
but  by  (b)  Magna  Charta,  c.  11,  Communia  placita  non  sequantur  (c) 
curiam  nostram,  sed  teneantur  in  aliquo  certo  loco. 

Madox,  c.  9.  (a)  Because  the  causes  between  subject  and  subject  were  to  be  there 
determined,  therefore  the  style  of  this  court  was  placita  coram,  &c,  or  common  pleas; 
the  word  pleas  anciently  signifying  the  convention  of  the  states  incampis,  riz.germanice 
in  placts  ;  and  because  in  those  conventions  of  the  states  all  causes  were  heard, 
debated,  and  determined,  therefore,  by  corruption  they  got  the  name  of  pleas  from  the 
court  where  they  were  decided  :  Hence  the  court  that  was  particularly  erected  to  hear 
and  determine  such  and  such  causes,  was  called  the  court  of  pleas.  Dufr.  395. 
(b)  That  this  court  was  not  created  by  or  soon  after  the  making  of  Magna  Charta, 
vide  Co.  Lit.  71b;  2  Inst.  22.  And  for  my  Lord  Coke's  opinion  of  the  antiquity  of  it, 
see  the  prefaces  to  the  8  &  9  Rep.  and  8  Co.  145.  [See  also  note  2, 13th  edit.  Co.  Lit. 
71  b  ;  and  Mad.  Hist.  Excheq.  fol.  edit.  63,  539.]  (c)  Before  this  act,  common  pleas 
might  have  been  held  in  B.  K.,  and  all  original  writs  were  returnable  there.  2  Inst.  21. 

The  jurisdiction  of  this  court  is  founded  on  (d)  original  writs  issuing 
out  of  the  Chancery,  which  are  the  king's  mandates  for  them  to  proceed 
on,  to  determine  such  and  such  causes ;  these  writs  issue  out  of  Chancery, 
because,  when  the  king's  court  was  but  one,  the  chancellor  had  the  seal ; 
and  therefore,  when  they  were  divided,  he  sealed  all  original  writs.  By 
this  method  the  seal  was  a  check  on  the  other  courts,  to  know  what 
cause  was  there,  and  likewise,  that  the  (e)  fines  for  having  justice  in  the 
king's  court  should  be  answered  incontinently  before  there  were  any 
proceedings. 

4  Inst.  99.  (d)  Bracton,  lib.  3,  f.  105  b,  pi.  2,  says,  sine  warranto  jurisdictionem 
non  habent;  and  to  the  same  purpose  is  Fleta,  lib.  2,  c.  34,  f.  85  ;  Britton,  2  b,  says,  On 
the  establishment  of  this  court,  that  they  shall  plead  such  common  pleas  as  we  shall 
command  them  by  our  writ,  so  that  the  proceedings  on  our  writs  may  be  recorded, 
(e)  In  Madox,  293  to  314,  there  are  a  variety  of  instances  of  fines  recorded  for  having 
justice  in  the  king's  courts.     See  Anc.  Dial,  of  Excheq.  56. 

But  this  is  to  be  understood  when  the  cause  is  between  common  per- 
sons ;  for  when  an  attorney,  or  any  person  belonging  to  the  court,  js 
plaintiff,  he  sues  by  a  writ  of  privilege,  and  is  sued  by  bill,  which  is  in 
nature  of  a  petition ;  both  which  originally  commence  in  the  Common 
Pleas,  and  have  no  foundation  in  the  Chancery. 

4  Inst.  99. 

This  court,  my  Lord  Coke  says,  is  the  lock  and  key  of  t\e  common 
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law  in  common  pleas ;  for  heroin  are  real  actions,  whereupon  fines  and 
recoveries  pass ;  as  also  all  other  real  actions  by  original  writs :  also, 
common  pleas  mixed  or  personal,  in  divers  of  which  the  King's  Bench 
has  a  [<n  concurrent  jurisdiction  with  this  court. 

4  Inst.  99.  (a)  But  the  jurisdiction  of  each  court  is  so  well  established,  that  as  at 
this  d;iv  the  Court  of  King's  Bench  cannot  be  authorized  to  determine  a  mere  real 
action;  >■■  neither  can  the  Court  of  Common  Pleas,  to  inquire  of  felony  or  treason. 
2  Hawk.  P.  C.  2.     Vide  tit.  Court  of  King's  Bench. 

This  court,  without  any  writ,  may  upon  a  suggestion  grant  prohibi- 
tions, to  keep  as  well  temporal  as  ecclesiastical  courts  within  their  (b) 
bounds  and  jurisdiction,  without  any  original  or  plea  depending ;  for  the 
common  law,  which  in  these  cases  is  a  prohibition  of  itself,  stands  instead 
of  an  original. 

4  Inst.  99,  said  to  be  adjudged  by  all  the  judges  of  England,  Mich.  7  Jac.  1,  and 
that  there  were  several  precedents  to  this  purpose,  (b)  All  prohibitions  for  encroach- 
ing jurisdiction  issue  as  well  out  of  the  Common  Pleas  as  King's  Bench.  Yaugh.  157; 
per  Vaughan,  Ch.  Just. 

This  court,  in  term  time,  may  award  a  habeas  corpus  by  the  common 
law,*  for  any  person  committed  for  any  cause  under  treason  or  felony, 
and  thereupon  discharge  him,  if  it  clearly  appear  by  the  return,  that  the 
commitment  was  against  law,  as  being  made  by  one  who  had  no  jurisdic- 
tion of  the  cause,  or  for  a  matter  for  which,  by  law,  no  man  ought  to  be 
punished. 

Yaugh.  154,  &c,  and  vide  2  Jones,  14. 

*  So  it  may  by  the  habeas  corpus  act,  31  Car.  2,  c.  2.  So,  by  the  same  statute,  any 
judge  of  this  court  may  in  the  vacation  award  a  habeas  corpus. 

This  court,  upon  an  adjournment  upon  a  foreign  voucher  may  hold 
plea  likewise  upon  other  foreign  pleas,  and  upon  general  bastardy,  ne 
unques  accouple  in  loiale  matrimony,  &c,  for  none  but  the  king's  courts, 
and  no  inferior  court,  shall  write  to  the  bishop.  So,  likewise,  upon 
ancient  demesne  pleaded. 

4  Inst.  100. 
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(B)  In  what  Cases  it  has  a  Jurisdiction. 

(C)  Of  the  Manner  of  its  Proceedings. 


(A)  Of  the  Nature  and  Antiquity  of  this  Court,. 

The  Court  of  (a)  Exchequer  is  an  (b)  ancient  court  of  record  for  all 
matters  relating  to  the  revenue  of  the  crown. 

4  Inst.  103.  (a)  The  common  derivation  of  the  word  is  from  the  old  French  word 
eschequ  ier,  which  signifies  a  chess-board,  or  chequer-work;  and  because  a  cloth  of  that  kind 
was  laid  upon  the  table  upon  which  the  accountants  told  out  the  king's  money,  and  set 
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forth  their  accounts,  in  the  same  artificial  manner  as  is  done  in  the  cofferer's  account  at  this 
day,  it  was  called  the  Ourt  of  Exchequer.  Madox,  109;  Spelm.  Gloss,  tit.  Scacc.  ,•  Du 
Fresne,  tit.  Scacc.  ,■  Fortesc.  on  Monarchy,  the  notes  there,  117,  118.  (b)  It  was  formed 
from  the  exchequer  in  Normandy,  which  was  a  court  of  sovereign  jurisdiction,  and 
superintended  all  manner  of  complaints,  by  and  against  the  sheriffs  and  bailiffs  who 
exercised  an  ordinary  jurisdiction,  and  whose  duty  it  was  to  gather  the  duke's  rents  in 
each  bailiwick,  and  to  account  for  the  same  in  this  great  court;  and  as  in  the  court  of 
Normandy  the  great  officers  of  state  sat  as  judges;  so  with  us,  before  the  Jivision  of 
the  courts,  the  great  ministers,  as  the  justiciar,  constable,  seneschal,  chancellor,  and 
treasurers,  sat  in  this  court ;  but  the  treasurer  usually  presided,  as  best  acquainted  with 
all  matters  relating  to  the  revenue.  Madox,  109.  Vide  also  for  the  antiquity  of  this 
court,  and  of  its  several  officers,  and  their  duly,  4  Inst.  103;  Saw  48;  2  Inst.  104, 
105,551. 

In  the  (a)  Exchequer  there  are  seven  courts,  1.  The  Court  of  Pleas. 
2.  The  Court  of  Accounts.  3.  The  Court  of  (b)  Receipt.  4.  The  Court 
of  Exchequer  (c)  Chamber,  being  the  (d)  assembly  of  all  the  judges  of 
England,  for  matters  of  law.  5.  (e)  The  Court  of  Exchequer  Chamber, 
for  errors  in  the  Court  of  Exchequer.  6.  (g)  The  Court  of  Exchequer 
Chamber,  for  errors  in  the  King's  Bench.  7.  (A)  The  Court  of  Equity 
in  the  Exchequer  Chamber. 

(a)  The  court  of  first-fruits  and  tenths,  erected  tempore  H.  8,  was  dissolved  by  Qneen 
Mary,  pari.  1,  sess.  2,  c.  10,  and  the  clergy  discharged  thereof  by  2  &3  Ph.  &  Ma.  c.  4. 
But  by  the  first  of  Eliz.  c.  4,  the  first-fruits  and  tenths  are  reunited  to  the  crown,  but  no 
court  is  revived,  but  the  same  to  be  within  the  rule,  survey,  and  government  of  the  Ex- 
chequer, &c.  4  Inst.  120.  The  Court  of  Augmentations  was  erected  by  33  H.  8,  c. 
39;  but  Queen  Mary,  according  to  the  power  given  her  by  the  statute  1  Ma.  c.  10,  by 
letters  patent  dated  23d  January  in  the  same  year,  dissolved  the  same  court:  and  the 
next  day,  by  other  letters  patent,  united  the  same  to  the  Exchequer,  which  was  utterly 
void,  because  she  had  dissolved  the  same  before.  4  Inst.  118;  Moor,  289.  But  vide 
Plow.  377,  542,  and  the  Banker's  case,  where,  by  the  opinion  of  Lord  Somers,  the 
uniting  of  the  Court  of  Augmentations  to  the  Court  of  Exchequer  was  not  absurd,  nor 
an  impracticable  thing,  (i)  This  is  the  true  centre,  into  which  all  the  king's  revenue 
and  profit  ought  to  fall.  2  Inst.  197.  (c)  What  causes  are  to  be  adjourned  thither,  and 
the  method  there,  as  to  the  arguing  of  them  by  the  judges.  2  Bulst.  146;  Lev.  7. 
(d)  4  Inst.  68,  1 10.  (e)  Erected  by  31  Ed.  3,  c.  12.  (g)  Erected  by  27  Eliz.  c.  8.  (A)  The 
lord  treasurer,  chancellor,  and  barons  of  the  Exchequer,  are  the  judges  of  this  court;  and 
their  jurisdiction  is  as  large,  for  matters  of  equity,  as  that  of  the  barons  in  the  Court  of 
Exchequer,  for  the  benefit  of  the  king,  by  the  common  law.     4  Inst.  118. 

(B)  In  what  Cases  it  has  a  Jurisdiction. 

Br  the  (i)  statute  of  Rutland,  made  10  E.  1,  "No  plea  shall  be  held 
in  the  Exchequer,  unless  it  specially  concern  the  king  or  his  ministers." 

(*)  It  hath  been  doubted,  whether  this  is  an  act  of  parliament,  or  an  ordinance  only, 
made  by  the  king,  for  the  better  order  of  this  court.  Plow.  209;  4  Inst.  113.  But 
2  Inst.  551,  it  is  s'aid,  there  is  a  writ  in  the  register,  under  title  Brevia  de  Statute,  which 
recites  the  words  of  this  statute ;  and  in  the  margin  of  the  writ,  Statut.  de  Rutland  is 
quoted  :  so  that  without  question  this  statute  was  made  by  authority  of  parliament. 
And,  4  Inst.  113,  it  is  said  it  is  entered  in  the  parliament  rolls,  and  vide  8  Co.  20.  But 
4  Inst.  114,  it  is  said,  the  writ  is  founded  upon  the  common  law  and  custom  of  the 
realm.  ||Prynne's  Animadversions,  55,  56,  57,  give  many  reasons  to  prove  that  this  is 
no  statute;  and  thoucrh  it  is  inserted  in  Runnington's  edition  of  the  statutes  by  Ruff- 
head,  it  does  not  appear  in  the  statutes  »  Printed  by  his  majesty's  command  in  pur- 
suance of  an  address  of  the  House  of  Commons. "|| 

||By  the  Articuli  super  Char  fas,  (which  is  the  title  given  to  the  act 
in  the  printed  statutes,  though  no  title  appears  upon  the  roll,)  28  E.  1 . 
c.  4,  "  No  common  pleas  shall  be  henceforth  holden  in  the  Exchequer, 
contrary  to  the  form  of  the  great  charter." [| 

The  king's  (A)  farmer  may  sue  one  that  detains  from  him  part  of  the 
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possessions  that  he  hath  from  the  king,  out  of  which  the  farm  is  to  be 

paid,  by  which  he  cannot  pay  his  farm  to  the  king. 

38  Ass.  20;  Roll.  Abr.  538.  (k)  So,  of  his  debtor,*2  Inst.  551  ;*and  by  this  fiction, 
the  Court  of  Pleas  hath  a  concurrent  jurisdiction  with  the  Common  Pleas  and  King's 
Bench  in  civil  suits,  (except  real  actions  and  quare  impedi'.) 

The  debtor  (a)  of  the  king's  debtor  may  sue  here  by  quo  minus. 

4  Inst.  112.  (a)  That  the  lessee  of  the  king's  lessee  is  not  entitled  to  the  privilege 
of  the  Court  of  Exchequer.  Owen,  38.  [But  see  the  preceding  note,  and  the  same 
fiction  is  used  on  the  equity  side.] 

An  information  for  the  queen  and  party,  upon  the  statute  of  liveries, 
8  E.  4,  c.  2,  was  brought  in  the  exchequer.  Though  by  the  express 
words  of  the  statute  it  ought  to  be  in  the  King's  Bench  or  Common 
Pleas,  before  justices  of  the  peace,  &c,  and  the  Exchequer  is  not  men- 
tioned ;  vet  it  was  adjudged  it  lay  in  this  court,  because  the  queen  was 
party,  and  there  were  no  negative  words;  without  which  (b)  this,  being 
a  superior  court,  shall  have  jurisdiction. 

Sav.  134,  Agard  and  Cavendish,  adjudged;  Cro.  Eliz.  326,  S.  C.  adjornatur ,-  Moor, 
564,  S.  C,  upon  a  writ  of  error  in  Cam.  Scacc.  reversed  as  to  the  informer;  for  the  penalty 
was  given  to  him  only  that  informed  in  the  courts  specially  named.  2  And.  127,  S.  C, 
reversed  accordingly.     <Jj)  Plow.  Com.  208. 

If  the  king's  farmer  sues  in  the  Exchequer  against  a  person  for  de- 
taining tithes,  parcel  of  the  possessions  to  him  leased  in  farm  by  the 
king;  though  the  right  of  tithes  comes  in  debate  between  them,  yet  the 
court  shall  not  be  ousted  of  jurisdiction. 
38  Ass.  20 ;  Roll.  Abr.  538. 

If  J  S  be  parson  impropriate  of  D  and  B  vicar  there,  and  the  king 
patron  of  the  vicarage,  and  there  be  a  debate  between  the  parson  and 
vicar  for  tithes ;  the  suit  for  these  tithes  ought  to  be  in  the  Exchequer. 

Lane,  100;  Roll.  Abr.  538,  S.  C. 

If  (c)  a  copyholder  of  the  king's  manor  be  sued  in  the  ecclesiastical 
courts  for  tithes,  upon  a  suggestion  in  Scaccario,  that  he  prescribed  to 
pay  a  certain  modus  decimandi,  he  shall  have  a  prohibition  there,  and 
this  modus  shall  be  tried  there. 

Lane,  39 ;  Roll.  Abr.  539,  S.  C.     (c)  So,  of  the  king's  farmer.     Lit.  Rep.  525. 

If  a  man  be  amerced  in  the  king's  leet,  and  upon  process  out  of  the 
Exchequer  the  bailiff  distrain  him  for  the  amercement,  and  he  bring 
trespass,  he  ought  to  bring  this  action  of  trespass  in  the  office  of  pleas 
of  the  Exchequer;  for  the  bailiff  levied  it  as  an  officer  of  this  court. 

Lane,  55;  Roll.  Abr.  539,  S.  C. 

||The  commissioners  of  excise  fined  the  plaintiff,  being  a  brewer,  ac- 
cording to  the  new  act,  in  20/.  for  not  paying  the  duty ;  and,  upon  a 
return  made  that  he  had  no  goods  whereof  a  distress  could  be  taken, 
they  imprisoned  him,  whereupon  he  brought  an  action  of  false  imprison- 
ment in  the  court  of  B.  R.,  and  the  defendants  prayed  that  the  action 
might  be  laid  here,  because  the  matter  concerns  the  king's  revenue. 
Sed  non  allocatur,  because  the  fine  doth  not  immediately  concern  the 
revenue  of  excise,  but  is  a  penalty  imposed  for  an  offence  committed  in 
it,  and  it  belongs  no  more  to  this  court  than  other  like  cases  arising 
upon  fines  and  imprisonment.  Otherwise,  if  it  had  immediately  con- 
cerned the  king's  revenue. 

Bishop  v.  Warner,  Hardr.  193, 
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Upon  an  ejectment  brought  in  the  Court  of  Common  Pleas  by  the 
defendant  here,  the  plaintiff  moved  that  the  action  might  be  laid  here, 
because  his  title  was  under  an  extent  out  of  this  court  for  debts  in  aid ; 
to  which  it  was  answered,  that  all  those  debts  were  pardoned  by  the  act 
of  general  pardon,  and  so  the  extents  at  an  end ;  and  that  the  leases  of 
those  lands  under  the  seal  of  the  Exchequer  rendering  rent  were  deter- 
mined also,  being  only  quamdiu  in  manibus  nostris;  yet  the  court 
ordered  the  parties  to  prosecute  their  suit  here,  because  this  could  not 
appear  but  upon  examination  of  the  whole  matter. 

Banks  v.  Bennet,  Hardr.  193;  Tr.  13;  Car.  2. 

King  Charles  the  Second  having  taken  up  sums  of  money  of  the  peti- 
tioners, granted  to  them  and  their  heirs  several  annuities,  chargeable 
upon  the  hereditary  revenue  of  excise  given  to  the  king  by  12  Car.  2, 
c.  24.  It  was  holden  that  the  remedy  by  petition  to  the  barons  of  this 
court  was  the  proper  remedy. 

On  the  petition  of  Hornbee  and  others.  Freem.  331.  || 

If  an  erroneous  judgment  be  given  in  a  formedon  in  a  copyhold 
court,  where  the  king  is  lord,  the  party  against  whom  the  judgment  is 
given  may  sue,  by  petitioner  bill  to  the  king,  in  the  Exchequer  Chamber, 
in  the  nature  of  a  writ  of  false  judgment,  for  the  reversal  of  this  judg- 
ment; for  as  in  the  court  of  a  common  person,  the  proper  suit  for  rever- 
sal thereof  is  to  the  lord,  by  petition ;  so  it  is  here  to  the  king;  and  the 
Exchequer  Chamber  is  the  more  proper  to  sue  to  the  king  by  petition 
than  the  Chancery,  because  it  concerns  the  king's  manor. 
Roll.  Abr.  539  ;  Lane,  98,  S.  C.  adjornatur. 

An  action  of  false  imprisonment,  or  other  action,  may  be  brought 
against  the  under-sheriff,  in  the  Exchequer,  though  the  sheriff  be  the 
officer  of  the  court,  for  the  court  takes  notice  of  the  under-sheriff  also. 

Roll.  Abr.  539;  Lane,  53,  S.  C.  Vide  tit.  Sheriff. 

If  A  holds  lands  of  the  king  fey  fealty  and  rent,  and  makes  a  lease 
thereof  for  years  to  B,  and  C  pretends  a  prior  lease  to  him  by  A,  though 
there  is  a  rent  issuing  out  of  those  lands  to  the  king,  yet  neither  B  nor  C 
can  sue  in  this  court  by  any  privilege,  in  respect  of  the  rent ;  for  that  the 
king  can  have  no  prejudice  or  benefit  thereby;  for  whether  B  or  C  pre- 
vails, the  rent  must  be  paid. (*) 

4  Inst.  1 18.     (*)  Sed  qu.  If  he  may  not  sue  here,  by  using  the  common  fiction  1 

But,  if  the  king  extends  lands,  as  the  lands  of  A  for  the  debt  of  A,  and 
leases  the  same  to  B  for  years,  reserving  rent,  and  C  pretends  that  A 
had  nothing  in  the  land,  "but  that  he  was  seised  thereof,  &c,  this  is 
within  the  ^privilege  of  the  court ;  (b)  for  if  C  prevails,  the  king  loses 

his  rent. 

4  Inst.  118.  (i)  The  king  brought  debt  against  a  prior  alien,  and  the  prior  had  pro- 
cess against  A  who  detained"  goods  from  him,  without  which  he  could  not  answer  the 
king; "and  A  came  and  claimed  the  goods  as  his  tithe  as  parson  of  B,  and  thereupon 
issue  was  taken  for  the,  king  triable  in  the  Exchequer.  4  Inst.  111. 

If  the  king  lease  to  A  for  years,  rendering  rent,  the  king  may  distrain 
in  all  other  the  lands  of  A  for  his  rent,  yet  A  hath  no  privilege  for  his 
other  lands,  to  bring  them  within  the  jurisdiction  of  this  court. 

4  Inst.  119. 

If  a  man  file  a  cross  bill  in  this  court,  he  need  not  entitle  himself  to 
the  jurisdiction  of  the  court,  because  the  cross  bill  is  grounded  upon 
another  bill  in  court. 

Hard.  ICO. 

3  N  2 
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So,  if  a  man  be  sued  in  the  office  of  pleas,  he  may  have  an  English 
bill  to  be  relieved  against  that  suit,\vithout  setting  forth  matters  of  juris- 
diction. 

Hard.  160. 

If  A  is  outlawed  at  the  suit  of  B,  and  lands  in  the  possession  of  A  are 
extended,  and  C  claims  title  to  them,  and  pleads  to  the  inquisition,  if  C 
will  bring  an  ejectment  for  them,  it  must  be  in  this  court,  because  the 
king's  revenue  is  concerned. 

Hard.  176.  Vide  infra  tit.  Prerogative,  (E.  7.) 

[There  cannot  be  an  information  upon  a  seizure  to  condemn  goods  by 
proclamation,  but  only  in  the  Court  of  Exchequer;  and  the  reason  is, 
because,  upon  all  such  seizures,  every  person  concerned  may  have  and 
know  a  certain  place  to  resort  unto  for  his  remedy  in  this  kind. 

Per  Parker,  C.  B..  Park.  Rep.  69. 

And  the  Court  of  Exchequer  will  remove  an  action  brought  in  another 
court  for  the  seizure  of  a  ship,  though  no  information  is  filed  in  it;  but 
after  the  information  has  been  tried  in  it,  and  a  verdict  for  the  defend- 
ant, they  will  not  remove  an  action  brought  in  another  for  the  seizure. 

Bercholt  v.  Candy,  Bunb.  34,  35. 

So,  an  action  of  trover  against  an  officer  for  goods  seized  and  con- 
demned, and  also  a  greatcoat,  saddle,  &c,  was  removed  upon  an  affidavit 
that  the  goods,  &c,  were  actually  condemned,  and  that  the  greatcoat, 
&c,  were  thrown  in  only  to  give  colour. 

Penny  v.  Bailey,  lb.  309. 

But  this  court  would  not  remove  an  action  for  taking  ropes  and 
cordage  against  an  officer  who  had  seized  two  cables,  one  of  which  only 
was  foreign,  and  actually  condemned. 

Berkley  v.  Walters,  lb.  306.] 

If  A  hath  title  to  lands  under  an  extent  out  of  the  Exchequer,  for  debts 
in  aid,  he  must  bring  his  ejectment  for  them  in  this  court,  and  having 
brought  his  ejectment  for  them  in  the  (a)  Common  Pleas,  upon  motion, 
he  was  ordered  to  prosecute  here. 

Hard.  193.     {a)  Where  not  allowed  to  prosecute  in  Chancery,  2  Vern.  146. 

By  the  33  H.  S,  c.  39,  §  57,  the  Court  of  Exchequer  has  power  to 

discharge  all  debts  and  duties  due  to  the  king,  upon  any  equity  disclosed; 

and  it  is  by  virtue  of  this  act  that  they  discharge  recognisances;  and  it 

seems  by  the  said  act,  they  may  discharge  penal  laws  made  before  this 

statute ;  but  all  penal  laws  made  after  the  statute  cannot  be  discharged, 

but  must  be  compounded,  (b) 

Sav.  22  ;  Hard.  334.  [(b)  By  the  privy  seal,  1  Geo.  2,  which  empowers  the  barons 
to  compound  or  discharge  all  forfeitures  of  recognisances,  penalties,  fines,  issues,  amer- 
ciaments, and  other  sums  of  the  nature  of  recognisances,  fines,  issues,  and  amerciaments, 
whereby  the  subjects  are  chargeable  to  his  majesty,  the  court  discharged  a  penalty  fixed 
by  statutp.  Rex  v.  Dibbens,  Parker,  165.  So,  fines  judicially  set  have  been  compounded. 
Nov.  21st,  6  W.  &  M.  cited,  lb.  And  now  by  stat  4  Geo.  3,  c.  10,  the  barons  are  em- 
powered to  discharge  without  any  quietus,  recognisances  estreated  into  the  Exchequer 
for  neglecting  to  attend  as  parties  or  witnesses,  or  to  prosecute  indictments  in  any  court 
of  record,  or  at  the  assizes,  &c,  upon  petition  and  affidavit  on  behalf  of  the  persons 
who  may  be  imprisoned,  or  be  liable  to  be  imprisoned  on  the  forfeiture  of  such  recogni- 
sances :  but  the  act  expressly  provides  that  no  discharge  shall  be  given  on  such  petitions 
where  any  debt  is  due  to  the  crown,  other  than  by  the  recognisances  so  prayed  to  bn 
discharged  ;  nor  in  any  cases  of  defrauding  the  revenue  by  contraband  trade,  or  assault- 
ing the  officers  of  the  customs  or  excise  in  the  execution  of  their  duty,  or  any  perso» 
lawfully  assisting  them  therein.] 
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(B)  In  what  Cases  it  has  a  Jurisdiction. 

||  This  court  having  a  general  jurisdiction  over  every  part  of  the  pub- 
lic revenue,  and  complete  power  to  interfere  in  the  taking  of  the  public 
accounts  in  every  part  of  their  process ;  it  is  competent  to  it  to  control 
the  conduct  of  the  commissioners  of  public  accounts  under  25  G.  3,  c. 
52,  there  being  no  provision  in  that  statute  to  exclude  its  jurisdiction. 
Ex  parte  Durrand,  Anstr.  743.  ||  (See  the  1  \V.  4,  c.  70,  anti,  p.  693.  et  seq. 

The  court  has  jurisdiction  over  recognisances  entered  into  under  the 
28  G.  3,  c.  52,  (for  appearing  before  an  election  committee  of  the  House 
of  Commons  and  prosecuting  petitions,)  on  their  being  certified  according 
to  the  statute  by  the  speaker  into  the  Exchequer,  on  the  report  of  the 
select  committee ;  and  in  a  case  of  sufficient  merits,  the  court  will  inter- 
fere to  discharge  such  recognisances  on  a  summary  application. 

Ex  parte  Williams,  8  Price  R.  3. 

The  highly  important  case  of  the  bankers  in  the  Court  of  Exchequer, 
which  is  shortly  referred  to  as  reported  in  Freeman,  331,  (page  701,)  is 
also  reported  in  5  Modern  Reports,  and  in  Skinner's  Reports,  601.  But 
the  fullest  report  is  in  11  State  Trials,  13S,  where  Lord-Keeper  Somers's 
learned  and  elaborate  argument  is  fully  given.  The  summary  of  the 
3ase  was  this : — After  the  Restoration,  it  was  the  practice'  of  the 
bankers  or  goldsmiths  in  London  to  advance  sums  to  government,  on  the 
security  of  tallies,  or  orders  for  payment  of  principal  and  interest  out  of 
the  funds  in  the  Exchequer.  In  1671,  when  the  debt  to  the  bankers 
was  above  a  million,  the  king  resorted  to  the  shameful  expedient  of 
shutting  the  Exchequer,  and  postponing  the  payment  of  the  orders  be- 
fore issued;  which  involved  the  bankers  and  their  customers  in  great 
distress.  In  1677,  in  order  to  relieve  them,  the  king  granted  annuities 
to  them  out  of  the  hereditary  excise,  equal  to  6/.  per  cent,  interest,  but 
redeemable  on  payment  of  the  principal.  The  interest  was  paid  till  16S3, 
but  then  became  in  arrear,  and  continued  so  till  the  Revolution.  In  the 
1st  William  and  Mary,  the  bankers  and  parties  to  whom  they  had  as- 
signed the  annuities,  petitioned  the  Court  of  Exchequer,  setting  forth  the 
letters  patent  of  Charles  II.,  and  praying  for  payment  of  the  arrears  of 
the  annuities.  To  this  petition  the  attorney-general  demurred.  Two 
points  were  made,  first,  whether  the  letters  patent  were  good  to  bind  the 
successor  of  Charles  the  Second;  and,  second,  whether  a  petition  to  the 
Exchequer  was  the  proper  remedy.  On  the  first  point,  the  whole  court 
agreed  that  in  general  the  king  could  alienate  the  revenues  of  the  crown, 
but  Lechmere,  Baron,  thought  the  excise  an  exception.  But  all  agreed 
that  a  petition  was  the  proper  remedy,  and  judgment  was  accordingly 
given  for  the  petition,  directing  payment  at  the  receipt  of  the  Exchequer. 
A  writ  of  error  was  then  brought  by  the  attorney-general  in  the  Exche- 
quer Chamber.  All  the  judges  who  argued  held  the  grant  good,  and  a 
majority  of  them,  including  Lord  Chief  Justice  Holt,  held  the  remedy 
by  petition  proper.  But  Lord  Chief  Justice  Treby  held,  that  the  barons 
of  the  Exchequer  were  not  authorized  to  make  order  for  payments  on 
the  receipt  of  the  Exchequer,  and,  therefore,  that  the  petition  was  im- 
proper: and  Lord  Somers  concurred  in  this  opinion  in  a  most  learned 
and  luminous  judgment.  A  question  then  arose,  whether  the  lord  chan- 
cellor and  lord  treasurer  were  bound  to  decide  according  to  the  opinion  of 
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the  majority  of  the  judges,  and  seven  judges  (against  three)  being  of  opi- 
nion that  they  were  not,  Lord  Somers  concurred  in  this  opinion,  and  there 
being  no  lord  treasurer,  he,  on  his  own  opinion,  reversed  the  judgment  of 
the  Court  of  Exchequer,  (a)  This  judgment  was,  however,  reversed  by 
the  lords,  and  the  judgment  of  the  Exchequer  affirmed.  Notwithstanding 
this  decision  in  their  favour,  it  appears  the  bankers  only  got  one-half  of 
their  demand;  see  12  &  13  W.  3,  c.  12,  §  13. 

Case  of  the  Bankers,  1 1  Sta.  Tri.  138 ;  Bankers'  Case,  by  Tumour,  (3d  edit.)  (a)  One 
of  the  grounds  of  impeachment  against  him  was  for  reversing  this  judgment  without 
calling  the  barons  before  him  according  to  31  E.  3,  c.  12. 

It  is  now  settled,  that  the  Court  of  Exchequer  have  the  same  control- 
ling authority  over  the  commissioners  for  auditing  the  public  accounts 
which  they  formerly  had  over  the  auditors  of  the  Prest,  the  statute  25  G. 
3,  c.  52,  which  constituted  them  a  board,  not  having  erected  them  into 
an  independent  judicial  body,  so  as  to  exclude  the  authority  of  the 
barons  of  the  Exchequer  sitting  as  a  court  of  judicature  over  all  matters 
of  revenue  accounts.  But  the  court  will  not  interfere  in  a  summary 
way  on  motion  and  petition  against  the  commissioners  for  auditing  pub- 
lic accounts,  but  the  party  complaining  must  file  his  bill. 

Colebrook  v.  Attorney-General,  7  Price,  146;  Ex  parte  Colebrook,  lb.  87;  and  see 
Crawford  v.  Attorney-General,  lb.  1 ;  Attorney-General  v.  Hoseason,  6  Price,  312  ;  and 
see  the  abstract  of  the  acts  as  to  auditing  public  accounts.  Manning's  Ex.  Prac.  276, 
(2d  edit.)  ;  25  G.  3,  c.  52  ;  46  G.  3,  c.  141  ;   1  &  2  G.  4,  c.  121. 

The  mere  passing  of  the  accounts  of  a  public  officer  by  the  auditors 
of  the  department  under  which  he  has  been  employed,  does  not  preclude 
the  court  (in  a  fit  case)  from  decreeing  an  account,  in  respect  to  allow- 
ances, contrary  to  justice  and  equity,  and  not  brought  to  the  notice  of 
the  board  when  his  accounts  were  passed. 

Attorney-General  v.  Lindegren,  6  Price,  287. 

In  addition  to  the  powers  given  to  the  Court  of  Exchequer,  as  to  dis- 
charging debts  and  recognisances  by  33  H.  8,  c.  39,  §  57,  and  4  G.  3,  c. 
10,  a  writ  of  privy  seal  is  issued  to  the  commissioners,  the  chancellor, 
and  the  barons,  at  the  commencement  of  every  reign,  giving  them  full 
powers  to  relieve  against  penalties  and  forfeitures,  according  to  equity 
and  conscience,  on  the  case  of  the  party  being  fully  demonstrated. 

See  the  form  of  this  writ,  13  Price  R.  303. 

An  action  was  brought,  at  the  instance  of  the  crown,  against  a  con- 
tractor for  the  building  of  certain  public  works,  on  a  bond  for  the  per- 
formance of  his  contract ;  the  action  was  defended,  and  verdict  and 
judgment  obtained  by  the  crown.  The  defendant  applied  to  the  court 
to  stay  proceedings  on  the  judgment  for  a  short  period,  that  he  might 
file  a  bill  on  the  equity  side  of  the  court,  alleging  that  he  had  mistaken 
his  course  in  defending  the  action  at  law,  and  being  advised  that  he  had 
good  grounds  for  equitable  relief,  he  was  about  to  file  a  bill  against  the 
law  officers  of  the  crown.  The  court  rejected  the  application  on  the 
grounds  that,  taking  the  application  as  made  in  the  suit  at  law,  the 
postea  could  not  be  stayed ;  that  treating  it  as  an  application  in  equity, 
there  was  no  suit  depending,  and  that  defendant  had  not  shown  suffi- 
cient ground  for  equitable  relief;  and  semble  that  his  grounds  of  equity 
might  have  been  urged  by  him  at  law. 

Rex  v.  P*eto,  1  Younge  &  J.  169.  || 
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(C)  Of  the  Manner  of  its  Proceedings. 

If  prohibited  goods  are  seized,  and  proclamation  made  according  to 
ihe  course  of  the  court,  the  owner  shall  not  have  them  (a)  delivered  unto 
him  upon  security,  without  putting  in  (b)  a  plea,  showing  cause  why  he 
should  have  them. 

Sav.  10.  (a)  By  13  &  14  Car.  2,  c.  11,  no  writ  of  delivery  shall  be  granted  but  upon 
good  security,  and  for  goods  perishable,  or  where  the  informer  shall  delay  the  trial. 
[And  even  for  perishable  goods,  it  is  discretionary  in  the  court  whether  they  will  grant  it 
or  not.  Parker  v.  Ashton,  Bunb.  21  ;  Vincent  v.  De  Laar,  Parker,  196.  What  shall 
be  such  a  delay  as  shall  authorize  the  awarding  of  a  writ  of  delivery  cannot  be  cer- 
tainly stated:  indeed,  it  seems  to  be  generally  agreed,  that  if  a  seizure  be  in  the  vaca- 
tion, and  there  be  no  info,  nation  filed  in  the  term  following,  if  it  could  have  been  tried 
in  that  term,  that  this  would  be  a  delay  to  ground  a  writ  of  delivery  upon.  Johnson  v. 
Sowers,  Bunb.  30.  Where  it  appeared  in  an  information,  that  goods  seized  by  the  officer 
of  commissioners  of  excise  were  removed  from  one  port  to  another  without  a  permit 
the  court  granted  a  writ  of  delivery,  upon  giving  security,  this  being  an  unlawful  im- 
portation, and  therefore  not  within  their  jurisdiction.  Warwick  v.  White,  lb.  10ii.] 
(o)  Upon  a  bill  in  equity  to  discover  the  value  of  cordage  seized  to  the  king's  use,  the 
defendant,  in  his  answer,  made  title  to  it  as  his  own;  and  upon  giving  security  had  a 
writ  of  delivery,  though  the  king  claimed  the  property  as  his  own  goods,  and  not  as 
goods  forfeited.  Hard.  191.  But  it  was  said,  it  would  have  been  otherwise  if  the  king's 
title  had  appeared  by  inquisition  or  other  record. 

Before  the  5  R.  2,  so  great  care  was  taken  of  the  king's  revenue,  thai 
no  man  might  sue  or  plead  for  the  discharge  of  any  debt,  account,  oi 
demand,  in  this  court,  without  express  command,  or  letter  of  the  great 
seal. 

4  Inst.  110. 

But  by  5  R.  2,  c.  9,  this  practice  was  declared  illegal,  and  ordained, 
that  the  barons  should  have  power  to  hear  every  answer  of  every  de- 
mand in  this  court ;  so  that  every  person,  &c,  may  plead,  sue,  &c,  with- 
out suina;  anv  writ  or  other  commandment. 

4  Inst.  110. 

In  case  of  an  outlawry,  it  is  the  course  of  the  Exchequer  to  prefer 
an  information,  in  nature  of  a  trover  and  conversion,  against  him  that 
hath  the  goods  of  the  party  outlawed. 

Mod.  90,  per  Hale,  Ch.  Just. 

||  The  authority  of  the  court  in  matters  of  revenue  maybe  exerted  in 
two  shapes,  either  by  motion,  or  petition  to  the  court ;  or  by  the  more 
formal  method  of  an  information  by  the  attorney-general  or  a  bill  against 
him.  In  the  ordinary  application  to  take  off  an  insuper  improperly  im- 
posed, to  remove  the  hands  of  the  sheriff  on  an  improper  levy,  and  the 
like,  a  motion  is  the  proper  mode  of  obtaining  the  assistance  of  the  court. 
But,  where  the  nature  of  the  question,  or  intricacy  of  the  circumstances 
renders  it  impossible  to  come  at  the  justice  of  the  case  on  motion ;  the 
more  formal  mode  by  bill  or  information  must  be  resorted  to. 

Anstr.  743,  by  Macdonald,  C.  B. 

The  court  has  upon  motion  granted  a  special  distringas  to  compel  the 
executor  of  a  public  accountant  to  account  before  the  commissioners  for 
auditing  public  accounts,  though  no  insuper  was  set,  nor  was  the  testa- 
tor put  in  charge  during  his  life ;  and  though  the  account  in  which  the 
insuper  appeared  was  not  declared  until  seven  years  after  his  decease. 

Rex  v.  Incledon,  1  Price,  369. 

By  the  57  G.  3,  c.  18,  it  is  enacted,  that  the  lord  chief  baron  shall 
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nave  power  to  hear  and  determine  all  causes,  matters,  and  thir.gs  de 
Pending  in  the  court  as  a  court  of  equity ;  and  in  case  of  sickness  or 
other  unavoidable  cause,  his  majesty  may  by  warrant  appoint  any  other 
baron  to  hear  and  determine  such  causes,  matters,  and  things  ;  the  said 
chief  baron  or  baron  to  sit  at'  such  times  as  he  shall  appoint,  whether  the 
rest  of  the  barons  are  sitting  or  not ;  and  the  decrees  and  orders  of  such 
chief  baron  or  baron  to  be  deemed  decrees  and  orders  of  the  Court  of 
Exchequer,  subject  only  to  be  reversed  by  the  House  of  Lords.|| 
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MARSHAL. 


In  the  king's  own  court,  established  by  William  the  Conqueror,  there 
were  high  officers,  called  the  (a)  Constable  and  (b)  Marshal,  to  whom 
chiefly  belonged  the  conusance  of  matters  of  honour,  war,  and  peace ; 
and  therefore  ail  foreign  facts  committed  by  the  king's  subjects  were 
referred  to  them  to  determine,  according  to  the  law  of  nations  and 

of  arms. 

Madox,  27;  Fleta,  lib.  2,  c.  31;  Spelm.  Gloss,  (a)  The  name  is  of  Norman  ex- 
traction, and  came  from  their  Comes  Stabuli ;  there  was  the  like  officer  in  France,  called 
Le  Constable  de  France,  who  was  the  great  general  of  the  army,  whose  power  was  con- 
fined to  matters  of  war  only:  But  it  seems  the  constable  of  England  had  a  civil  as 
well  as  a  military  jurisdiction,  especially  as  to  matters  transacted  in  foreign  parts. 
This  office  was  created  in  William  the  Conqueror's  time,  and  was  anciently  hereditary, 
and  went  to  females :  but,  being  an  office  of  such  high  power  and  dignity,  it  became 
formidable  to  the  crown;  and  therefore  H.  8  got  rid  of  it,  since  which  there  has  been 
no  such  officer  for  a  constancy,  but  only  one  created  pro  hdc  vice.  Vide  the  notes  to 
Fortes,  on  Monarchy,  130 ;  48  E.  3,  3  ;  13  H.  4,  4,  5 ;  4  Inst.  127 ;  Dyer,  285 ;  Spelm. 
Reliqu.  163.  (b)  Of  the  several  kinds  of  marshals  that  were  attendants  on  the  king's 
court,  and  the  nature  of  their  offices,  vide  Madox,  31,  32,  33.  And  that  the  marshal 
who  was  joined  wi;h  the  constable,  sat  as  judge  with  him,  and  was  called  the  Earl 
Marshal,  or  Marshal  of  England,  vide  Fleta,  lib.  2,  c.  3;  Madox,  33;  Show.  P.  C. 
60;  Co.  Lit.  74;  4  Inst.  123. 

But  to  understand  the  nature  and  jurisdiction  of  this  court,  at  present 
I  shall  consider, 

(A)  The  Manner  of  holding  this  Court:  And  herein,  whether  it  can  be  holden  by 

Commission,  by  the  Earl  Marshal  only;  and  whether  it  maybe  prohibited 
if  it  exceeds  its  Jurisdiction. 

(B)  In  what  Cases  it  has  a  Jurisdiction. 

(C)  The  Form  and  Manner  of  its  Proceedings. 


(A)  The  Manner  of  holding  this  Court :  And  herein,  whether  it  can  be  holden  by  Com- 
mission, by  the  Earl  Marshal  only;  and  whether  it  may  be  prohibited  if  it 
exceeds  its  Jurisdiction. 

It  seems  (c)  agreed,  that  during  the  lunacy  of  the  earl  marshal, 
this  court  may  be  holden  before  commissioners  deputed  to  exercise  his 
office. 

(c)  So  resolved  in  Parker'3  case,  Lev.  230 ;  and  Sid.  353,  S.  C.  contr,  Twisden,  who 
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held  such  commission  illegal,  and  against  the  petition  of  right.  3  Car.  1.  But  per 
2  Hawk.  P.  C.  c.  4,  ^uch  commissions,  founded  on  the  plain  necessity  of  the  case,  and 
intended  to  prevent  a  failure  of  justice,  as  to  cases  of  which  no  other  court  hath  conu- 
sance, seem  not  against  the  purview  of  the  petition,  which  complains,  that  commissions 
had  been  granted  for  the  trial  of  certain  c?pital  ofTenqes,  ?nd  other  outrages,  by  the  mar- 
tial law,  &c. 

It  has  been  a  matter  greatly  debated,  whether  this  court  can  be  holden 
before  the  lord  marshal  only,  without  a  constable  ;  and  those  who  are 
for  the  negative,  ground  their  opinions  chiefly  on  the  statutes,  {a)  ancient 
law  books,  and  records,  which  seem  to  mention  the  constable  as  the  only, 
or  at  least  as  the  principal  judge  of  this  court. 

(a)  To  this  purpose  are  13  H.  4,  46  ;  37  H.  3,  5  a ;  48  E.  3,  3 ;  37  H.  6,  20  ;  30  H. 
6,6;  13  H.  4,  5;  Hushworth's  Coll.  vol.  1,  107;  S.  P.  C.65;  2  Inst.  51;  3  Inst.  123; 
Co.  Lit.  74  b;  Cromp.  Jur.  82. 

But,  notwithstanding  this,  the  constant  practice,  especially  since  the 
extinguishment  of  the  hereditary  office  of  constable  in  Henry  the 
Eighth's  time,  of  holding  this  court  by  the  earl  marshal  only,  and  the 
general  notions  of  our  (b)  judges  and  lawyers,  of  the  legality  cf  such 
court,  seem  in  a  great  measure  io  establish  a  contrary  opinion,  and  that 
at  this  day  it  may  be  holden  before  the  earl  marshal  only. 

Hob.  121  ;  Roll.  Rep.  87;  2  Lev.  134;  Show.  153;  Sid.  353;  Lev.  23C;  Show.  P. 
C.  60,  61.  (b)  That  in  the  reigns  of  Queen  Elizabeth  and  James  the  First,  the  judges 
assisted  in  this  court,  when  holden  before  the  earl  marshal  only.  Show.  P.  C.  60; 
4  Inst.  126  :  and  vide  2  Hawk.  P.  C.  c.  4.  That  according  to  the  common  usage  of 
other  courts,  which  generally  may  be  holden  before  one  judge,  in  the  absence  of  the  rest, 
it  seems  a  reasonable  construction  to  allow  this  court  to  be  so  holden.  [See  upon  this 
point  a  letter  written  soon  after  the  Revolution  by  Dr.  Plott  to  Lord  Somers,  then 
attorney-general.  Hearn's  Disc,  of  Eminent  Antiq.  2d  ed.  vol.  ii.  p.  250  ;  Co.  Lit. 
72  b.  note  1,  13th  edit.] 

But  it  is  agreed,  that  appeals  of  capital  matters  cannot  be  brought 
before  the  marshal  alone,  because  1  H.  4,  c.  14,  which  shows  how  such 
appeals  shall  be  brought,  is  express,  that  they  shall  be  tried  and  deter- 
mined before  the  constable  and  marshal  of  England. 

2  Hawk.  P.  C.  c.  4. 

If  this  court,  holden  before  the  earl  marshal  (c)  only,  exceeds  its  juris- 
diction, it  has  been  (d)  resolved,  that  it  may  be  prohibited  by  the  common 
law  courts. 

(c)  But  if  before  the  constable  and  marshal,  Qu.;  and  vide  Show.  P.  C.  60,  61. 
jj  There  would  seem  to  be  no  foundation  for  this  query.     The  court  is  invested  with  the 


lay 
C.  61,  65;  2  Hawk.  P.  C,  c.  4. 

(B)  In  what  Cases  it  has  a  Jurisdiction. 

The  jurisdiction  of  this  court  is  declared  by  the  13  R.  2,  c.  2,  by  which 
it  is  recited,  That  the  commons  made  grievous  complaints  that  the  court 
of  the  constable  and  marshal  daily  encroached  contracts  and  trespasses, 
and  many  other  actions  at  the  common  law;  and  thereupon  it  is 
declared,  That  to  the  constable  it  appertained  to  have  conusance  of 
contracts  touching  deeds  of  arms,  and  of  war  out  of  the  realm,  and  also 
of  tilings  which  touch  war  within  the  realm,  which  cannot  be  deter 
mined  nor  discussed  by  the  common  law  ;  with  other  usages  to  the  same 
matters  appertaining,  which  other  constables  before  have  reasonably 
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(B)  In  what  Cases  it  has  a  Jurisdiction. 

used  ;  joining  to  the  same,  that  every  plaintiff  shall  declare  plainly  his 
matter  in  his  petition,  before  that  any  man  be  sent  to  answer  thereto ; 
and  if  any  will  complain  that  any  plea  is  commenced  before  the 
constable  and  marshal,  that  might  be  tried  by  the  common  law,  he  shall 
have  a  privy  seal  (a)  to  the  said  constable  and  marshal,  to  surcease  till 
it  be  discussed  by  the  king's  counsel,  if  the  matter  of  right  pertain  to  that 
court,  &.c. 

||  That  this  court  should  not  encroach  upon  the  common  law  courts  was  generally 
declared  by  8  R.  2,  c.  5,  but  its  jurisdiction  was  particularly  marked  out  only  in  this 
act.  (a)  Soon  after  the  making  of  this  statute,  two  privy  seals  were  sued  upon  it. 
See  Pouteney  v.  Borney.    13  H.  4,  4,  5.  || 

And  it  is  further  enacted  by  1  H.  4,  c.  14.  That  all  appeals  of  things 
done  within  the  realm  shall  be  tried  and  determined  by  the  good  laws 
of  the  realm;  and  that  appeals  of  things  done  out  of  the  realm  shall  be 
tried  and  determined  before  the  constable  and  marshal,  and  that  no 
appeal  be  made  or  pursued  in  parliament. 

Vide  the  several  statutes,  26  H.  8,  c.  13;  35  H.  8,  c.  2 ;  5  &  6  E.  6,  c.  11;  and 
2  Hawk.  P.  C.  c.  4,  as  to  its  jurisdiction  at  this  day,  with  respect  to  things  done 
beyond  sea. 

As  the  jurisdiction  of  this  court  is  restrained  to  things  touching  w^r 
within  the  realm,  it  can  have  no  jurisdiction  as  to  a  civil  matter,  and 
therefore  cannot  proceed  against  a  person  for  bare  scandalous  words, 
reflecting  on  the  honour  and  gentility  of  families. 

Rushworth's  Coll.  part  2,  vol.  2,  1055 ;  2  Hawk.  P.  C.  c.  4. 

Also,  though  the  marshalling  of  public  funerals  belongs  to  the  heralds, 
who  are  the  attendants  of  this  court,  and  no  other  persons  without  their 
license  can  lawfully  intermeddle  in  it,  yet  it  seems  to  be  settled,  that  this 
court  cannot  punish  those  who  shall  be  guilty  of  such  an  encroachment, 
because  it  is  a  proper  ground  for  an  action  on  the  case  ;  and  by  the 
above  statutes,  this  court  has  nothing  to  do  with  matters  which  may  be 
determined  by  the  common  law. 

Lev.  230;  Sid.  353;  Show.  Rep.  353;  Show.  P.  C.  58;  4  Mod.  128. 

Rut  by  the  constant  practice,  and  the  general  opinion  of  lawyers,  it 
seems  at  this  day  to  have  a  jurisdiction  as  to  disputes  concerning 
precedency  and  points  of  honour,  and  satisfaction  therein,  and  may  pro- 
ceed against  persons  for  falsely  assuming  the  name  and  arms  of  honour- 
able persons,  &c. 

2  Hawk.  P.  C.  c.  4". 

[|  Though  it  is  said  the  court  cannot  proceed  against  persons  for  bare 
scandalous  words,  reflecting  on  the  honour  and  gentility  of  families,  yet 
in  the  time  of  Charles  the  First  it  is  represented  as  giving  more  damages 
for  words  not  actionable  in  two  days  than  ail  the  juries  at  Westminster 
during  the  term  and  the  sittings  after. 

Clarendon's  Life. 

Though  the  statute  13  R.  2,  c.  2.  (p.707)  defined  the  jurisdiction  of 
the  court,  and  provided  that  if  any  complained  of  being  impleaded  there 
for  matter  triable  at  common  law,  he  should  have  a  privy  seal  to  the 
constable  to  surcease  till  it  were  discussed  by  the  king's  council,  the 
abuses  of  its  jurisdiction  were  not  immediately  prevented.  In  the  case 
of  Rennett  Wilman,  in  the  5  H.  4,  on  petition,  the  lord  the  king,  by  the 
advice  and   assent  of  the  lords  in  parliament,  granted  that  the  said 
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Court  of  Oyer  and  Terminer,  and  Jail-delivery. 
Bennett  should  be  treated  according  to  the  statutes  and  common  law  of 
England,  notwithstanding  any  commission  to  the  contrary  or  accusation 
against  him,  made  before  the  constable  and  marshal ;  and  a  writ  was  sent 
to  the  justices  of  the  King's  Bench,  with  a  copy  of  this  article  from  the 
roll  of  parliament,  directing  them  to  proceed  as  they  should  see  fit, 
according  to  the  laws  and  customs  of  England. 

Rot.  Pari.  vol.  3,  530;  Hallam,  Hist.  Mid.  Ag.  3,  224. 

Hume  (Hist.  c.  22)  adduces  the  patent  of  high  constable,  granted  to 
Earl  Rivers  by  Edward  the  Fourth,  to  prove  the  arbitrary  nature  of  the 
office ;  but  Lord  Coke  pronounces  this  to  be  a  most  irregular  precedent, 
(4  Inst.  127,)  and  not  to  be  drawn  into  example;  though,  after  all,  its 
terms  do  not  seem  so  subversive  of  constitutional  trial  as  Hume  supposes, 
jurisdiction  being  given  over  causes  quae  in  curia,  constabularii  Jinglise. 
ab  antiquo,  viz.  domini  Guliclmi  Conquestoris  progenitoris  regis,  seu 
aliquo  tempore  citra,  tractari,  audiri,  examinari,  et  decidi  consue- 
verunt,  seu  de  jure  debuerunt  sive  debent,  et  diversa  alia  perperam. 
These  are  expressed,  though  not  very  perspicuously,  in  the  statute 
13  R.  2,  C  2. 

Hume's  Hist.  c.  22;  4  Inst.  127;  Hallam,  3,  225 ;  Brodie's  Introd.  227;  Amos's 
Fortescue,  p.  115,  nola.  See  further  as  to  this  court,  Reeves's  Hist.  Edw.  3  ;  Rich.  2; 
Runnington's  Hale's  Com.  Law,  39,  40;  Mad.  Excheq.  p.  27;  Spelman's  Gloss.  Voc. 
Constabularies;  Cotton's  Posthum.  64;  Harg.  Sta.  Tri.  11,  p.  124.  There  is  no  record 
of  cases  in  the  Court  of  Chivalry  :  Rushworth,  who  had  kept  an  account  of  them,  lost 
his  notes  by  lending  them  to  a  person  who  never  returned  them.   Amos's  Fort.  p.  116.|| 

(C)  The  Form  and  Manner  of  its  Proceedings. 

This  court  is  to  be  governed  by  its  own  usages,  as  far  as  they  go,  and 
in  other  cases  by  the  civil  law ;  but  since  it  is  no  court  of  common  .aw, 
no  condemnation  in  it  causes  any  forfeiture  of  lands,  or  corruption  of 
blood  ;  neither  can  an  error  in  it  be  remedied  by  writ  of  error,  but  only 
by  appeal  to  the  king ;  yet  the  judges  of  the  common  law  take  notice 
of  its  jurisdiction,  and  give  credit  to  a  certificate  of  its  judges. 

3  Inst.  125  ;  2  Hawk.  P.  C.  c.  4. 

It  is  made  a  doubt  whether  the  king  hath  any  remedy  in  this  court 
against  an  offender,  by  way  of  indictment  or  information  by  the  attor- 
ney-general. 

Hutton,  3. 


OF  THE  COURT  OF  THE  JUSTICES  OF  OYER 
AND  TERMINER,  AND  JAIL-DELIVERY. 


Justices  of  assize,  oyer  and  terminer,  and  jail-delivery,  were  ap- 
pointed in  the  room  of  the  justices  in  eyre,  who  formerly  went  their 
circuits  once  in  seven  years,  and  superseded  the  power  of  the  shenfl  s 
torn  wherever  they  came,  and  transacted  all  manner  of  civil  and  crimi- 
nal business :  these  were  part  of  the  king's  court,  who  exercised  their 

30 
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(A)  Of  the  Manner  of  authorizing  Commissioners  of  Oyer  and  Termine  ,  &c. 

jurisdiction  in  the  several  counties  of  the  kingdom,  and,  by  communi- 
cating with  the  king's  court,  kept  an  uniformity  in  the  law. 
Co.  Lit.  293;  4  Inst.  184;  Bacon's  Elem.  15,  16. 

(A)  Of  the  Manner  of  authorizing  Commissioners  of  Oyer  and  Terminer,  and  Jail- 

delivery:  And  herein  of  the  Determination  of  their  Power. 

(B)  Of  their  Jurisdiction  when  appointed. 

(C)  Of  the  Form  of  their  Proceedings,  and  holding  their  Courts. 


(A)  Of  the  Manner  of  authorizing  Commissioners  of  Oyer  and  Terminer,  and  Jail-de- 
livery: And  herein  of  the  Determination  of  their  Power. 

As  all  justice  proceeds  from  the  king,  so  these  commissions  must  re- 
ceive their  authority  from  the  (a)  prerogative  of  the  crown  ;  and  this  the 
common  law  requires,  and  it  is  also  expressly  enacted  by  the  27  H.  8, 
c.  24. 

Lamb.  B.  1,  c.  5;*  Co.  Lit.  114;  Lev.  219.  (a)  That  the  king  is  the  proper  judge, 
and  may  determine  to  whom,  and  upon  what  occasions,  such  commissions  may  be 
granted.  2  Inst.  419. 

The  common  (b)  form  of  these  commissions  is  to  authorize  the  com- 
missioners, or  three  or  four  of  them,  of  which  number  such  or  such  a  per- 
son is  to  be  one,  to  inquire,  by  the  oaths  of  twelve  men,  of  all  treasons, 
felonies,  and  misdemeanors,  &c,  in  such  and  such  place,  and  to  hear 
and  determine  the  same  at  such  times  and  places  as  such  commissioners 
shall  appoint,  &c,  for  which  purpose  the  king  acquaints  them,  that  he 
has  sent  a  writ  to  the  sheriffs  of  such  counties,  commanding  them  to 
return  juries  before  them  at  such  days  and  places  as  shall  be  notified  by 
them,  &.c. 

4  Inst.  162  ;  Crom.  Jur.  131  ;    Plow.  384 ;    2  Inst.  419  ;    2  Hawk.  P.  C.  c.  5,  §  30. 

(b)  Whether  such  justices  may  be  appointed  as  well  by  writ  as  by  commission ;  and 
for  the  difference,  vide  2  Hawk.  P.  C.  c.  5,  §  2.  That  the  Court  of  Sessions  in  London 
does  not  differ  from  other  commissions  of  oyer  and  terminer,  &o.  Vaugh.  140. 

The  validity  of  such  commissions  must  be  determined  according  to 
their  conformity  to  ancient  precedents ;  and  therefore  a  commission  to  a 
corporation,  appointing  some  of  its  principal  members  to  be  justices  of 
jail-delivery,  together  with  those  whom  the  king  shall  appoint  from  time 
to  time,  was  adjudged  void ;  for  such  an  authority,  depending  on  the 
precarious  appointment  of  other  justices,  is  not  agreeable  to  the  known 
forms  of  such  commissions.  But  new  commissions  of  oyer  and  terminer 
may  be  added  to  the  former  by  a  writ,  or  commission  of  association, 
which,  setting  forth  the  purport  of  the  former  commission,  adds  new 
commissioners  to  those  appointed  by  it,  provided  such  new  commis- 
sioners attend  at  the  times  and  places  appointed  by  the  former ;  and  it  is 
usual  to  direct  another  writ  to  the  former  justices,  commanding  them  to 
admit  such  new  justices  as  their  associates;  but  such  writ  (c)  binds  not 
such  justices  to  admit  the  new  ones,  unless  they  also  produce  one  directed 
to  themselves ;  and  such  writ,  to  the  persons  associated,  is  always  patent, 
but  that  to  the  others  to  admit  them  is  close. 

And.  296  ;  2  Hawk.  P.  C.c.  5,  §2;  Reg.  124;  F.  N.B.  Ill;  H.  P.  C.  159;  2  Hawk. 

P.  C.  c.  5,  §  16.  (c)  The  king  can  grant  but  one  patent  of  association  to  one  commis- 
sion. 2  Hawk.  P.  C.  c.  5,  §  16.  And  qn.  Whether  a  commission  of  assoc:'ation,  relating 
only  to  a  special  cause,  can  associate  the  persons  named  in  it  to  those  appointed  by  a 
general  commission.  2  Hawk.  P.  C.  ubi  supra. 
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(B)  Of  their  Jurisdiction  when  appointed. 

Upon  the  death  of  such  commissioners,  after  an  indictmen.  taken 
before  them,  anu  process  thereupon,  a  new  commission  may  authorize 
others  to  proceed,  and  a  writ  shall  go  to  the  executors  of  the  first  com- 
missioners, to  send  the  records  and  processes  before  the  new  ones. 

Reg.  128;  F.N.B.  Ill;  2  Hawk.  P.  C.c.5,§  17. 

After  a  writ  of  association,  it  is  usual  to  make  out  a  writ  of  si  non 
omnes,  which  authorizes  such  a  number  of  the  justices  appointed  by  the 
former  commissions  to  proceed,  if  all  of  them  cannot  conveniently  be 
present. 

Reg.  121;  F.N.B.  Ill;  2  Hawk.  P.  C.  c.  5,  §  18. 

There  are  several  ancient  precedents  of  special  commissions  of  oyer 
and  terminer,  as  those  for  inquiring  and  determining  some  particular 
enormous  violence  done  to  the  party  who  sues  it  out,  &c. 

Bat  for  these  vide  2  Hawk.  P.  C.  c.  5,  §  22,  &c. 

As  to  the  difference  between  a  commission  of  oyer  and  terminer  and 
jail-delivery,  it  may  be  proper  to  observe,  that  where  the  same  persons 
at  the  same  time  are  both  commissioners  of  oyer  and  also  of  jail-delivery, 
they  may  proceed  by  virtue  of  the  one  commission,  in  such  cases  wherein 
they  have  no  jurisdiction  by  the  other,  and  execute  both  at  the  same 
time,  and  make  up  their  records  accordingly. 

2  Hawk.  P.  C.  c.  5,  §  21,  and  several  authorities  there  cited. 

These  commissions  may  be  suspended  by  the  Court  of  King's  Bench 
sitting  in  the  same  county  ;  but  the  jurisdiction  of  the  justices  is  revived 
of  course,  when  the  said  court  no  longer  sits  there :  also,  their  authority 
may  be  suspended  by  a  writ  of  supersedeas,  which  is  grantable  on  proof 
that  their  commission  was  unduly  granted ;  in  which  case  their  power 
may  be  restored  by  a  writ  of  procedendo;  but  a  commission  once  (a) 
determined  cannot  be  revived,  nor  can  the  justices  be  authorized  anew 
without  another  commission. 

4  Inst.  163;  H.  P.  C.  162.  [By  25  G.  3,  c.  18,  and  32  G.  3,  c.  48,  thi  jastices  of 
oyer  and  terminer,  and  jail-delivery  of  Newgate,  for  the  county  of  Middlesex,  and  the 
justices  of  the  peace  for  that  county,  are  empowered  to  continue  and  proceed  in  a  session 
of  jail-delivery  of  the  peace,  and  of  operand  terminer,  notwithstanding  the  happening  of 
the  essoign  day  of  term,  or  the  sitting  of  the  Court  of  King's  Bench  at  Westminster,  or 
elsewhere  in  the  county  of  Middlesex.]  (a)  That  such  commission  may  be  determined 
expressly  or  impliedly,  and  not  for  the  several  ways  it  may  be  done,  vide  2  Hawk.  P. 
C.  c.  5,  §  4,  &p- 

(B)  Of  their  Jurisdiction  when  appointed. 

Justices  of  jail-delivery  may,  by  the  (b)  common  law,  proceed  on  any 
indictment  of  felony  or  trespass  found  before  any  (c)  other  justices, 
against  any  person  in  the  jail,  mentioned  in  their  commission,  and  not 

determined. 

H.  P.  C.  158;  4  Inst.  164;  Bro.  Coron.  179;  12  Co.  32.     (6)  And  by  4  E.  3,  c.  2, 

the  justices  assigned  to  deliver  jails  shall  have  power  to  deliver  the  same  jails  of  those 
that  shall  be  indicted  before  the  justices  of  the  peace,  (c)  But  justices  of  oyer  and  ter- 
miner have  regularly  no  such  power.    2  Hawk.  P.  C.  c.  5,  §  32. 

It  seems  the  better  opinion,  that  justices  of  jail-delivery  may  take 
indictments  against  any  persons  within  their  commission. 

Cro.  Eliz.  90,  179;  And.  Ill;  2  Hawk.  P.  C.  c.  6,  §  2;  H.  P.  C.  158;  4  Inst.  168. 

Also,  that  they  may,  by  virtue  of  a  general  commission,  deliver  the 
jail  of  persons  committed  for  treason. 

Vide  2  Hawk.  P.  C.  c.  6,  §  4. 
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(C)  Of  the  Form  of  their  Proceedings,  &c. 

But  justices  of  jail-delivery  have  not  power  to  proceed  against  any, 
except  those  who  are  in  actual  custody;  and  therefore  they  have  no 
more  to  do  with  one  let  to  mainprize,  than  if  he  were  at  large. 

^  ide  2  Hawk.  P.  C.  c.  G,  I  5. 

Justices  of  jail-delivery  have  not  only  power  to  discharge  prisoners 
acquitted  before  them  on  a  trial,  but  also  (a)  all  such  against  whom,  on 
proclamation,  no  evidence  shall  appear  to  indict  them:  also  justices  of 
jail-delivery  may  award  execution  against  prisoners  outlawed  for  felony 
before  justices  of  peace  ;  and  though  their  commission  be  in  strictness 
determined  after  the  end  of  their  session,  yet  may  they,  after  their  ses- 
sion, order  the  reprieve  or  execution  of  the  persons  condemned  before 

them. 

2  Hawk.  P.  C.  c.  6,  \  6,  8.  (a)  Which  neither  justices  of  the  peace,  nor  justices  of 
oyt  r  ami  h  rmiru  r  can  do.    2  Hawk.  P.  C.  c.  5,  £  6. 

By  the  4  E.  3,  c.  2,  it  is  enacted,  That  justices  assigned  to  deliver  jails 
shall  have  power  to  inquire  of  those  in  whose  ward  persons  indicted 
before  wardens  of  the  peace  shall  be,  if  they  make  deliverance,  or  let  to 
mainprize  any  so  indicted  which  be  not  mainpernable,  and  to  punish 
them  if  they  do  any  thing  against  this  act. 

That  by  the  common  law  they  may  punish  those  who  unduly  bail  prisoners. 

By  the  1  &  2  Ph.  &  M.  If  any  justice  of  peace  of  the  quorum,  or 
coroner,  shall  offend  against  that  statute,  either  as  to  bailing  prisoners  or 
taking  their  examinations,  or  the  information  of  those  that  bring  them 
before  them,  or  not  putting  the  same  in  writing,  or  not  certifying  them 
to  the  next  jail-delivery,  or  not  putting  in  writing  the  evidence  to  a  jury 
on  a  coroner's  inquest  of  murder  or  manslaughter,  or  not  binding  over 
material  witnesses,  or  not  certifying  such  evidence  and  such  recognisances, 
the  justices  of  jail-delivery  shall,  on  due  proof  by  examination,  set  such 
fine  for  every  such  ofience  as  shall  seem  meet. 
2  Hawk  P.  C.  c.  5,  \  9,  G. 

By  the  4  E.  3,  c.  10.  Justices  of  jail-delivery  shall  punish  sheriffs  and 
jailers  refusing  to  take  felons  into  their  custody  from  constables  and 
townships,  without  being  paid  for  such  receipt. 

By  the  1  E.  6,  c.  7.  Where  any  persons  shall  be  found  guilty  of  trea- 
son or  felony,  for  which  judgment  of  death  may  ensue,  and  shall  be  re- 
prieved to  prison  (b)  without  judgment  at  that  time,  those  persons  who 
shall  at  any  (c)  time  after  be  assigned  justices  (d)  to  deliver  the  jail  where 
such  persons  shall  remain,  shall  have  authority  to  give  judgment  of  death 
against  such  persons,  as  the  same  justices  before  whom  they  were  found 
guilty  might  have  done,  if  their  commission  of  jail-delivery  had  continued. 

(b)  But  such  subsequent  justices  have  no  power  to  award  the  execution  of  persons 
condemned  by  former  justices,  and  reprieved  by  them.  Dais.  20;  Dyer,  165  ;  2  Hawk. 
P.  C.  c.  6,  \  19.  (c)  Extends  to  subsequent  commissioners  authorized  by  a  successor, 
as  well  as  to  those  authorized  by  the  same  king.  7  Co.  31 ;  Dais.  20.  (d)  Extends  not 
to  justices  of  oyer  and  terminer.    12  Co.  33.    [See  8  G.  3,  c.  15,  infra,  tit.  Felony,  (H.)j 

(C)  Of  the  Form  of  their  Proceedings  and  holding  their  Courts. 

If  a  commission  of  oyer  and  terminer  be  awarded  to  certain  persons 
to  inquire,  &c,  at  such  a  place',  they  can  neither  open  it  at  another, 
nor  (e)  adjourn  it  thither,  nor  give  judgment  there ;  and  if  they  do,  their 
proceedings  will  be  coram  non  judice  ;  yet  justices  appointed  pro  hac  vice 
may  adjourn  from  one  day  to  another,  though  their  commission  have 
no  words  to  that  purpose. 

2  Hawk.  P.  C.  c.  5,  1 14,  and  several  authorities  there  cited,     (e)  That  :*  is  most 
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proper  to  enter  their  adjournments  in  the  present  tense;  but  by  the  multitude  of  prece- 
dents the  entry  of  them  in  the  prseler  tense  is  good.    Raym.  115;  2  Hawk.  P    cT c   5 
§  15.     But  an  adjournment,  of  which  no  entry  appears,  shall  not  be  intended  to  have 
been  made.    Sid.  348 ;  2  Keh.  284,  292. 

By  the  9  E.  3,  c.  5.  «  Justices  of  assize,  jail-delivery,  and  of  oyer,  shall 
send  all  their  records  and  processes  determined  and  put  in  execution,  to 
the  Exchequer  at  Michaelmas  every  year  once;  and  the  treasurer  and 
chamberlains  for  the  time  being,  having  the  sight  of  the  commissions  of 
such  justices,  shall  receive  the  same  records  and  processes  of  the  said 
justices  under  their  seals,  and  keep  them  in  the  treasury  as  the  manner 
is;  so  that  the  said  justices  do  first  take  out  the  estreats  of  the  said 
records  and  processes,  to  send  to  the  Exchequer  as  they  were  wont 
before." 

By  the  6  R.  2,  c.  9.  "  Justices  assigned  and  to  be  assigned  to  take 
assizes,  and  deliver  jails  shall  hold  their  sessions  in  the  principal  towns 
of  the  counties  where  the  shire  courts  of  the  same  counties  be  holden, 
or  hereafter  shall  be  holden." 

[By  st.  19  G.  3,  c.  74,  §  70.  "Whenever  the  courts  of  assize,  nisi 
prius,  oyer  and  terminer,  or  jail-delivery,  for  any  county  at  large  in 
England,  shall  be  holden  in  or  near  any  city  or  town  that  is  also  a 
county  of  itself,  and  at  the  same  time  with  the  like  or  any  of  the  like 
courts  for  the  said  city  or  town,  the  lodgings  of  the  judge  or  judges  shall 
be  construed  and  taken  to  be  situate  both  within  the  county  at  large, 
and  also  within  the  county  of  such  city  or  town,  for  the  purpose  of 
carrying  this  act  into  execution,  and  of  transacting  the  business  of  the 
assizes  for  such  county  at  large,  and  for  the  county  of  such  city  or  town, 
during  the  time  that  such  judge  or  judges  shall  continue  therein  for  the 
execution  of  their  several  commissions."] 


OF    THE    COURT    OF    THE  JUSTICES    OF 
ASSIZE  AND  NISI  PRIUS. 


Justices  of  (a)  assize  derive  their  authority  from  the  commission,  by 
which  they  are  empowered  to  inquire  of  all  disseisins,  and  to  restore 
such  as  have  been  disseised  of  their  lands  or  tenements,  to  the  posses- 
sion of  them,  by  trial  at  one  assizes. 

4  Inst.  158 ;  Cromp.  Jour.  204.  (a)  Are  so  called  from  the  writ  of  assize  ;  but  for 
this  vide  tit.  Jissize,  and  4  Inst.  158 ;  Co.  Lit.  153. 

To  these,  by  writ  of  nisi  prius,  directed  to  the  judges  or  commis- 
sioners of  assize,  and  clerk  of  assize,  is  annexed  an  authority  and  juris- 
diction of  trying  such  issues  as  are  joined  in  the  courts  at  Westminster, 
in  their  proper  counties.  This  method  was  introduced  after  the  laying 
aside  of  the  justices  itinerant,  and  was  contrived  for  the  ease  of  the 
subject,  that  the  jury  and  witnesses  might  not  be  obliged  to  come  out  of 
their  proper  counties. 

2  Inst.  424;  4  Inst.  159. 

The  manner  of  contriving  it  was,  to  direct  the  venire,  distringas,  or 
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habeas  corpora  juratorum,  to  return  the  jury  at  some  day  the  next 
term,  unless  the  justices  prius  tali  die  et  loco  venerint.  There  were  no 
issues  returned  on  the  venire  to  make  them  appear  at  nisi  prius  ;  yet  it 
was  so  much  a  greater  difficulty  to  them  to  appear  afterwards  at  West- 
minster, which  if  they  did  not,  the  distringas  issued,  that  it  had  its 
effect  to  convene  them  in  their  proper  counties.  The  writ  was  contrived 
to  command  them  to  come  into  court,  because  it  would  have  been  im- 
proper for  the  court  to  have  commanded  them  to  come  into  any  other 
place  ;  so  that  their  appearance  before  the  justices  of  assize  is  an  excuse 
for  their  nonappearance  in  banc;  but,  if  they  did  not  appear  at  the 
assize,  nor  at  Westminster,  then  issued  a  habeas  corpus  and  distringas 
to  bring  them  up. 
4  InsC 159. 

The  day  at  nisi  prius  and  in  banc  are  in  consideration  of  law  the 
same,  because  the  writ  of  nisi  prius  which  gives  authority  to  the 
judge  to  try  the  cause  in  the  county,  is  instead  of  the  court ;  and  there- 
fore the  postea  certified  by  him  on  the  day  in  banc  is  the  same  as  if  the 
jury  had  come  up  to  the  court,  and  the  trial  had  been  had  in  open 
court. 

6  Mod.  9. 

The  justices  have  large  jurisdiction,  by  several  statutes,  as  to  all 
criminal  matters,  and  may  punish  offences  in  sheriffs,  jailers,  and  other 
officers,  &c.  which  see  in  2  Hawk.  P.  C.  c.  7. 

|| By  a  late  act  of  parliament,  3  G.  4,  c.  10,  whenever  it  shall  happen 
that  the  commissions,  under  which  the  judges  sit  upon  their  circuits, 
shall  not  be  opened  and  read  in  the  presence  of  one  of  the  quorum 
commissioners,  at  any  place  specified  for  holding  the  assizes,  on  the 
very  day  appointed  for  such  purpose,  it  shall  and  may  be  lawful  to 
open  and  read  the  same,  in  the  presence  of  one  of  the  quorum  commis- 
sioners, therein  named,  on  the  following  day ;  x>r  if  such  following  day 
shall  be  a  Sunday  or  any  other  day  of  public  rest,  then  on  the  succeed- 
ing day :  and  such  opening  and  reading  thereof  shall  be  as  effectual,  to 
all  intents  and  purposes,  as  if  the  same  had  been  opened  and  read  in 
the  presence  of  one  of  the  quorum  commissioners,  on  the  very  day 
appointed  for  that  purpose,  and  shall  be  deemed  and  taken  to  be  an 
opening  and  reading  thereof  on  the  day  for  that  purpose  appointed ; 
and  all  records  and  other  proceedings,  under  or  relating  to  any  commis- 
sion, which  may  be  opened  and  read  by  virtue  of  that  act,  shall  and 
may  be  drawn  up,  entered,  and  made  out,  under  the  same  date  and  in 
the  same  form,  in  all  respects,  as  if  such  commission  had  been  opened 
and  read  on  the  day  originally  appointed  for  that  purpose,  provided  that 
the  judges  and  quorum  commissioners  are  directed  and  required  to  have 
such  commissions  opened  and  read  on  the  very  days  appointed  for  that 
purpose,  unless  the  same  shall  be  prevented  by  the  pressure  of  business 
elsewhere,  or  by  some  unforeseen  cause  or  accident.  || 
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OF  THE  PEACE. 


A  court  of  sessions  of  justices  of  peace  is  (a)  an  assembly  of  two  or 
more,  whereof  one  is  of  the  quorum,  at  a  day  and  place  before  ap- 
pointed by  them,  in  order  to  inquire  of,  hear,  and  determine  matters 
within  their  jurisdiction. 

Lamb.  Book,  4,  c.  2.  Vide  tit.  Justices  of  the  Peace,  (a)  Pursuant  to  the  statute 
it  E.  3,  c.  1,  which  see,  tit.  Justices  of  Peace,  (B). 

Any  justices,  whereof  one  is  of  the  quorum,  may  direct  their  pre- 
cept (6)  under  their  teste  to  the  sheriff,  for  the  (c)  summons  of  such  a 
sessions,  thereby  commanding  him  to  return  a  grand  jury,  and  to  warn 
all  (d)  stewards,  constables,  and  bailiffs  of  liberties,  to  be  present  before 
them  or  their  fellow-justices,  at  such  a  day  and  place,  and  also  to  attend 
there  himself,  and  to  proclaim  in  proper  places  that  such  sessions  will 
be  holden. 

Lamb.  B.  4,  c.  20.  (b)  That  such  precept  can  only  be  superseded  by  writ  out  of 
Chancery.  Lamb.  B.  4,  c.2;  Crompt.  Juris.  122.  (c)  That  a  sessions  may  be  holden 
without  any  summons,  as  to  proceedings  on  indictments,  or  on  other  particular  occasions 
which  need  no  attendance  of  grand  jurors  or  officers.  Lamb.  Book.  4,  c.  2;  2  Hawk. 
P.  C.  c.  8,  §  52;  4  Burn.  191.  (d)  Who  are  all  obliged  to  attend,  on  pain  of  being 
amerced  at  the  discretion  of  the  justices.  2  Hawk.  P.  C.  c.  8,  §  52.  As  is  the  keeper 
of  the  house  of  correction,  vide  7  Jac.  1,  c.  4. 

Justices  of  the  peace,  in  their  sessions,  have  no  jurisdiction  one  over 
the  other,  according  to  that  rule  inter  pares  non  est  potest  as ;  therefore, 
they  cannot  amerce  a  justice  for  his  non-attendance,  nor  bind  a  brother 
justice  to  his  good  behaviour  for  using  such  expressions  (e)  in  court,  for 
which,  if  he  were  a  private  person,  he  might  be  committed,  or  bound  to 
his  good  behaviour. 

Lamb.  B.  4,  c.  3;  Cromp.  122;  2  Hawk.  P.  C.  c.  8,  §  57.  (e)  But  in  other  instances, 
any  justice  of  peace  may  require  his  fellow  to  find  sureties  of  the  peace;  for  matters 
of  this  kind  require  an  immediate  remedy.  2  Hawk.  P.  C.  ubi  supra. 

Sessions  holden  for  the  general  execution  of  the  authority  of  justices 
of  peace,  and  which  are  usually  holden  in  the  four  quarters  of  the  year, 
are  called  general  sessions ;  and  a  sessions  holden  on  a  special  occasion, 
for  the  execution  of  some  particular  branch  of  the  authority  of  justices 
of  peace,  is  called  a  special  sessions. 

Lamb.  B.  4,  c.  19,  20 ;  2  Salk.  474 ;  2  Hawk.  P.  C.  c.  8,  §  47.  ||  But  it  seems  by 
the  better  opinion,  says  Mr.  Serjeant  Hawkins,  that  quarter  sessions  are  a  species  only 
of  general  sessions,  and  that  any  sessions  holden  at  any  other  time  of  the  year  for  the 
general  execution  of  the  authority  of  justices  of  peace,  which,  by  the  statute  of  2  H.  5, 
c.  4,  they  are  authorized  to  hold  oftener  than  at  the  times  therein  specified,  if  need  be, 
may  be  properly  called  general  sessions.  2  Hawk.  P.  C.  ubi  supra.  In  Middlesex  there 
are  eight  general  sessions  in  every  year,  viz.,  the  general  quarter  sessions,  and  four  in- 
termediate general  sessions.  || 

[When  the  justices  are  once  legally  convened,  they  cannot  adjourn 
any  matter  depending  before  them,  without  expressly  adjourning  the 
sessions  also  ;  (g)  which  adjournment  must  show  when  the  original  ses- 
sions commenced.  (A)    There  is  indeed  no  necessity  to  set  out  all  the  par- 
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ticular  adjournments;^')  though  when  a  warrant  is  issued  for  taking 
any  one  it  must  be  shown  that  the  sessions  continued  by  adjournment 
till  the  taking,  (k) 

(g)  2  Leach's  Hawk.  P.  C.  c.  8,  §  58  n. ;  Ca.  temp.  Hardw.  80.  (A)  2  Str.  832,  865. 
(i)  Andr.  105.     (k)  2  Lev.  229. 

They  cannot  refer  any  subject  of  their  inquiry  to  the  determination 
of  the  judges  of  assize,  without  the  consent  of  the  parties;  (a)  for  they 
are  bound  to  make  a  final  judgment  themselves,  (b) 

(a)  4  Burn.  Just.  184.     (b)  Ca.  temp.  Hardw.  81. 

When  they  proceed  upon  indictments,  as  a  court  of  record  at  common 
law,  their  proceedings  must  contain  the  formal  and  regular  continu- 
ances ;  (c)  for  the  sessions  once  dropped  cannot  be  resumed,  (d) 

(c)  Ca.  temp.  Hardw.  79.     (rf)  2  Str.  1263. 

The  sessions  being  considered  as  one  day,  the  justices  may  alter  their 
judgments  during  the  continuance  of  it. 

2  Salk.  606. 

Upon  appeals  their  discretion  is  co-extensive  with  that  of  the  two 
justices,  and  they  need  not  give  the  reason  upon  which  their  opinion  is 
founded. 

1  Burr.  245;  2  Salk.  477. 

The  sessions  may  proceed  by  information  on  5  Eliz.,  for  exercising  a 

trade,  (e)  &c.     But  they  cannot  make  an  original  order  for  late  overseers 

to  pay  over  moneys  to  their  successors ;  (g)  nor  can  they  make  a  new 

scavenger's  rate,  (A)  or  set  aside  an  assignment  of  an  apprentice  bound 

out  by  the  justices,  (i)  nor  have  the  cognisance  over  the  bailiff  of  a 

corporation  for  not  qualifying,  (k)     \\  Nor  can  they  vary  the  proportions 

in  which  the  county  rate  has  usually  been  assessed  on   the  several 

parishes.  (/) 

(e)Cowp.369.  (g)  3  Burr.  1366.  (A)  3  Burr.  1460..  (t)  1  Str.  40.  (A)  Say.  Rep 
138.     (/)  Cald.  158. 

The  justices  in  sessions  have  authority  to  settle  the  rates  of  wages,  no 
only  of  labourers  in  husbandry,  but  of  any  labourers  or  workmen  what 
soever. 

Rex  v.  The  Justices  of  Kent,  14  East,  395.  || 

See  further,  tit.  Justices  of  Peace. 


OF   THE   ECCLESIASTICAL  COURTS. 


The  church,  before  the  conversion  of  Constantine,  was  a  distinct  and 
independent  society  from  the  state,  and,  as  such,  it  was  necessary  that 
they  should  have  rules  and  orders  among  themselves :  for  the  better  go- 
vernment of  the  body  of  Christians,  the  power  of  judicature  was  placed 
in  the  bishops,  who  had  by  their  wisdom  and  gravity  obtained  an  au- 
thority in  the  church,  and  who  used  to  send  abroad  their  ministers  to 
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propagate  the  gospel  in  their  several  precincts ;  and  therefore  the  y  de- 
termined all  controversies  among  them,  which  could  not  be  carried  into 
a  heathen  court  without  great  scandal  to  the  quiet  and  peaceable  way 
of  living  which  was  the  glory  of  the  primitive  Christians ;  and  this  they 
founded  on  the  direction  of  St.  Paul  himself,  Dare  any  of  you,  having 
a  matter  against  another,  go  to  law  before  the  unjust,  and  not  before 
the  saints  ?  After  the  conversion  of  the  emperors,  their  zeal  for  Chris- 
tianity made  them  allow  the  bishops  the  same  jurisdiction ;  but  then 
those  bishops,  in  their  sentences,  followed  the  laws  of  their  country ;  but 
when  the  pope  afterwards  pretended  to  infallibility,  he  would  no  more 
conform  his  decrees  to  the  laws  of  particular  states  and  kingdoms  ;  and, 
therefore,  those  states  were  under  a  necessity  of  exerting  their  original 
right  and  power  of  judicature :  Hence  it  is  truly  said,  that  (a)  the  spiri- 
tual jurisdiction,  within  these  kingdoms,  is  derived  from  the  king,  and 
that  such  jurisdiction,  when  exceeded,  is  subject  to  the  control  of  the 
king's  temporal  courts. 

Godolph.  Repert.  Canonic.  129  to  133 ;  5  Co.  1,  Cawdry's  case,     (a)  Roll.  Abr.  361  ; 
Dav.  97. 

But,  for  the  better  understanding  the  jurisdiction  allowed  the  spirit- 
ual court  at  this  day,  we  shall  consider, 

(A)  The  several  Ecclesiastical  Courts  which  exercise  a  Jurisdiction:  And  herein, 

1 .  Of  the  Court  of  Convocation. 

2.  Of  the  Court  of  Arches. 

3.  Of  the  Prerogative  Court. 

4.  Of  the  Court  of  Audience. 

5.  Of  the  Court  of  Faculties. 

6.  Of  the  Court  of  Peculiars. 

7.  Of  the  Consistory  Courts. 

8.  Of  the  Court  of  the  Archdeacon. 

9.  Of  the  Court  of  Delegates. 

10.  Of  the  Court  of  Commissioners  of  Review. 

(B)  Of  appealing  from  an  inferior  to  a  superior  Court. 

(C)  Of  citing  one  out  of  his  own  Diocese:  And  herein  of  the  Boundaries  of  their 

Jurisdiction. 

(D)  In  what  Cases  the  Ecclesiastical  Courts  are  allowed  to  have  a  Jurisdiction. 

(E)  How  they  are  to  proceed  as  to  those  Matters  in  which  they  have  a  Jurisdiction, 

otherwise  will  be  controlled  by  the  Temporal  Courts. 


(A)  The  several  Courts  which  exercise  a  Jurisdiction :  And  herein, 
1.  Of  the  Court  of  Convocation. 

The  convocation  is  commonly  called  a  national  synod,  convened  by 
the  king's  (b)  writ,  directed  to  the  archbishops  of  Canterbury  and  York, 
requiring  them  to  summon  every  bishop,  dean,  and  archdeacon,  a 
proctor  for  the  chapter,  and  two  proctors  for  the  clergy  of  each  diocese 
in  the  province  of (c)  Canterbury;  but  in  York,  two  proctors  for  each 
archdeaconry. 

{!>)  That  they  were  always  assembled  by  the  king's  writ,  vide  4  Inst.  323  ;  Godolph. 
Repert.  99 ;  and  the  25  H.  8,  c.  19,  the  act  of  submission  of  the  clergy,  by  which  it  is 
expressly  declared,  that  thev  can  only  assemble  by  virtue  of  the  king's  writ,  &c.    (c)  Ihe 
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Provincial  Synod  of  Canterbury  consists  of  twenty-two  bishops,  twenty-two  deans, 
twenty-four  prebendaries,  fifty-four  archdeacons,  and  forty-four  clerks,  representing  the 
diocesan  clergy.  Godolph.  Repert.  98.  The  archbishop  of  York,  at  the  same  time  and 
in  like  manner,  holds  a  convocation  of  all  his  province,  constantly  corresponding,  de- 
bating  and  concluding  the  same  matters  with  the  provincial  synod  of  Canterbury.  Go- 
dolph. Repert  98.     ]|This  was  not  the  invariable  practice.|| 

This  assemoly  are  to  meet  at  the  time  and  place  appointed  by  the 
king's  writ,  and  constitute  an  ecclesiastical  parliament,  the  archbishop 
and  his  suffragans  as  his  peers  sitting  together,  and  composing  one  house, 
called  the  upper  house  of  convocation ;  the  deans,  archdeacons,  a 
proctor  for  the  chapter,  and  two  proctors  for  the  clergy,  the  lower  house ; 
in  which  they  choose  a  prolocutor  in  the  nature  of  a  speaker  of  the 
House  of  Commons. 

4  Inst.  322. 

Their  jurisdiction  is  in  matters  of  (a)  heresy,  schisms,  and  other  mere 

spiritual  and  ecclesiastical  causes;  but  they  cannot  meddle  with  any 

matters  relating  to  the  laws  of  the  land,  or  the  king's  crown  or  dignity ; 

and  in  those  in  which  they  have  a  jurisdiction  they  are  to  proceed  juxta 

legem  divinarn  et  canones  sanctse  ecclesiss. 

4  Inst.  322.  (a)  That  the  convocation  may  declare  what  opinions  are  heretical ;  but 
whether  at  this  day  they  have  power  to  convene  the  heretic,  qu.  et  vide  2  Roll.  Abr.  226; 
Hawk.  P.  C.  c.  2,  §  3. 

Also,  by  25  H.  S,  c.  19,  it  is  enacted,  that  no  canons,  constitution,  or 
ordinance,  shall  be  made  or  put  in  execution  within  this  realm  by 
authority  of  the  convocation  of  the  clergy,  which  are  contrariant  or  re- 
pugnant to  the  king's  prerogative  royal,  or  the  customs,  laws,  or  statutes 
of  this  realm:  and  by  this  act  the  court  of  convocation,  as  to  the  making 
of  new  canons,  is  to  have  the  king's  license,  as  also  his  royal  assent  for 
putting  the  same  in  execution,  with  this  proviso,  that  such  canons  as 
were  made  before  that  act,  which  be  not  contrariant  nor  repugnant  to 
the  king's  prerogative,  the  laws,  statutes,  or  customs  of  the  realm,  shall 
be  still  used  and  executed,  as  they  were  before  the  making  of  the  act. 

Vide  4  Inst.  323.  That  this  statute  is  only  declaratory  of  the  common  law,  and  vide 
12  Co.  72;  2  Roll.  Abr.  226;  Moor,  783;  Vaugh.  327;  2  Vent.  44;  2  Salk.  412. 

By  8  H.  6,  c.  1,  the  clerks  of  the  convocation,  their  servants,  and 
families,  shall  have  such  privileges  in  coming,  tarrying,  and  going,  as  the 
commons  called  to  parliament. 

2.  Of  the  Court  of  Arches. 

The  archbishop  of  Canterbury  hath  a  peculiar  jurisdiction  in  thirteen 

parishes  within  London,  which  are  (b)  exempt  from  the  jurisdiction  of 

the  bishop  of  London ;  the  chief  of  these  is  Bow ;  and,  as  this  court. 

was  anciently  held  in  the  church  of  Bow,  it  was  called  the  Court  of 

Arches,  from  the  fashion  of  the  pillars  of  the  steeple  bent  archwise. 

4  Inst.  337.  (b)  That  by  agreement,  the  archbishop  of  Canterbury  and  bishop  of 
London  remit  their  courts  to  each  other,  so  that  for  matters  arising  within  the  diocese 
of  London,  the  suit  may  be  either  in  the  Arches  or  in  the  consistory  court  of  London. 
Cro.  Car.  339,  456.  But  whether  such  composition  be  good,  and  out  of  the  statute 
23  H.  8,  c.  19,  which  prohibits  the  citing  a  person  out  of  his  own  diocese,  vide  13  Co.  4; 
Lev.  225;  Keb.  597;  2  Keb.  265. 

The  jurisdiction  of  this  court  extends  not  only  to  ecclesiastical  causes 
arising  within  these  thirteen  parishes,  of  which  it  may  take  conusance 
in  the  first  instance,  but.  also  by  way  of  appeal  may  examine,  afHrm.  or 
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reverse  the  sentences  and  decrees  of  all  inferior  ecclesiastical  courts 
within  the  province  of  Canterbury. 
4  Inst.  337 ;  13  Co.  4,  &c. ;  Godolph.  Repert.  100;  Dyer,  241. 

3.  Of  the  Prerogative  Court. 

In  this  court  all  testaments  are  to  be  proved,  and  all  administrations 
granted,  where  the  party  dying  within  the  province  of  the  archbishop 
of  Canterbury  hath  bona  notabilia  in  some  other  diocese  than  when  he 
died,  which  regularly  is  to  be  to  the  value  of  51.  but  in  the  diocese  of 
London  it  is  10/.  By  composition  the  archbishop  of  York  hath  the  like 
court. 

4  Inst.  338.  Vide  head  of  Executors  and  Administrators. 

The  probate  of  every  bishop's  testament,  or  granting  of  administra- 
tion of  his  goods,  although  he  hath  not  goods  but  within  his  own  juris- 
diction, doth  belong  to  the  archbishop  in  each  province. 

4  Inst.  335. 

4.  Of  the  Court  of  Audience. 

This  court  is  kept  by  the  archbishop  in  his  palace,  in  which  are  trans- 
acted matters  of  form  only,  as  confirmations  of  bishops,  elections,  con- 
secrations, the  granting  of  the  guardianship  of  the  spiritualties  sede 
vacante  of  the  bishop,  admissions,  and  institutions  to  benefices,  dispensing 
with  banns  of  matrimony,  and  such  like. 

4  Inst.  337.  For  the  original  institution  of  this  court,  and  that  it  meddles  not  with 
contentious  matters,  vide  Godolph.  Repert.  106. 

5.  Of  the  Court  of  Faculties. 

This  is  a  court  which  belongeth  to  the  archbishop,  in  which  his  officer, 
called  Magister  ad  facilitates,  grants  dispensations,  as  to  {a)  marry,  to 
eat  flesh  on  days  prohibited,  (and  so  may  every  diocesan,)  to  ordain  a 
deacon  under  age,  that  the  son  may  succeed  the  father  in  a  benefice,  that 
one  may  have  two  or  more  benefices  incompatible,  &c. 

4  Inst.  337.  (a)  ||  By  the  marriage  act  of  26  G.  2,  c.  33,  the  archbishop's  right  of 
granting  special  licenses  of  marriage  is  particularly  reserved  to  him.  In  the  original 
draughf  of  the  bill  this  reservation  was  omitted.  It  was  afterwards  inserted  by  Lord 
Chancellor  Hardwicke.  || 

This  authority  was  raised  and  given  to  the  archbishop  of  Canterbury 
by  the  statute  of  25  H.  8,  c.  21,  whereby  power  is  given  to  the  said 
archbishop  and  his  successors,  to  grant  dispensations,  faculties,  &c,  by* 
himself,  or  his  sufficient  and  substantial  commissary  or  deputy,  for  any 
such  matter,  not  being  contrary  (b)  to  the  laws  of  God,  whereof  hereto- 
fore such  dispensations,  faculties,  &c,  then  had  been  accustomed  to  be 
had  at  the  see  of  Rome,  or  by  authority  thereof. 

4  Inst.  337.  [A  faculty  may  be  subscribed,  registered,  and  enrolled  by  the  deputy 
of  the  chief  clerk  of  the  faculty.  Rex  v.  Episc.  Cestr.  8  Mod.  364.]  (6)  ||  By  this 
clause  the  archbishop  is  restrained  from  granting  dispensations  of  several  kinds  which 
the  popes  usually  granted,  and  in  other  countries  do  still  grant;  as,  for  marriages  within 
the  degrees  prohibited;  for  an  alien  (as  Lord  Hobart  holds)  who  neither  speaks  nor 
understands  English  to  have  a  benefice,  and  (before  the  statute  of  dissolutions)  for  an 
appropriation  of"  a  benefice  with  cure  to  a  nunnery.     Hob.  148. I| 

|| Among  the  customable  dispensations  vested  in  the  archbishop  ol" 
Canterbury  by  this  act,  is  the  right  of  conferring  degrees  of  all  kinds. 
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for  which  faculties  had  been  customarily  grantable.  This  power,  as  it 
hath  not  been  abrogated  or  touched  by  any  succeeding  law,  so  it  hath 
been  exercised  by  the  succeeding  archbishops  as  a  right  vested  in  their 
see  by  no  less  than  parliamentary  authority ;  to  which  authority,  as 
conveyed  by  this  act,  special  reference  is  made  in  the  body  of  every 
faculty  that  is  granted  upon  this  head. 
Gibs.  tit.  Ill,  c.  5. || 

6.  Of  the  Court  of  Peculiars. 

These  courts,  which  exercise  an  ecclesiastical  jurisdiction,  and  are 
exempt  from  and  not  subject  to  the  control  of  the  ordinary  of  the  dio- 
cese, are  called  peculiars,  and  must  be  either  (a)  regal,  archiepiscopal, 
episcopal,  or  archdiaconal ;  and  in  every  one  of  these  the  owner  has  (b) 
a  power  of  common  right  to  grant  administration,  &c,  on  supposition 
of  an  original  composition  between  him  and  the  ordinary  of  the  diocese 
for  that  purpose. 

4  Inst.  338;  Godolph.  Repert.  119.  (a)  Within  the  province  of  the  archbishop  of 
Canterbury  there  are  fifty-seven  peculiars,  all  of  which  belong  to  the  archbishop.  Go- 
dolph. Repert.  119.     (6)  Salk.  40 ;  6  Mod.  241. 

[As  the  persons  entitled  to  peculiar  jurisdiction  have  no  known  or 
certain  registers,  or  public  place  to  keep  their  records  in,  and  wills  are 
therefore  liable  to  be  lost :  they  are  ordered  by  canon  126,  once  in  every 
year,  upon  pain  of  being  suspended  from  the  exercise  of  their  jurisdic- 
tion, to  exhibit  into  the  public  registry  of  the  bishop  of  the  diocese,  or 
of  the  dean  and  chapter,  under  whose  jurisdiction  the  peculiars  are, 
every  original  testament  of  every  person  in  that  time  deceased,  and  by 
them  proved,  or  a  true  copy  of  every  such  testament,  examined,  sub- 
scribed, and  sealed  by  the  peculiar  judge  and  bis  notary. 

If  a  peculiar  be  subordinate  to  the  bishop,  the  cause  must  be  referred 
to  the  immediate  ordinary,  as  in  the  case  of  an  archdeacon  (c)  or  commis- 
sary, and  not  to  the  archbishop,  unless  the  peculiar  have  his  immediate 
resort  to  the  archbishop. 

Hob.  186.  (c)  The  peculiar  jurisdiction  of  an  archdeacon  is  not  properly  a  peculiar, 
but  rather  a  subordinate  jurisdiction.  Per  Holt,  C.J.  6  Mod.  308;  2  Roll.  Rep. 
446,  448. 

But  if  the  peculiar  be  free  by  a  general  exemption  from  all  ordinary  ju- 
risdiction (which  was  common  in  the  case  of  monasteries  by  the  grants 
both  of  kings  and  popes)  then  the  cause  must  be  remitted  to  the  king, 
as  appeals  must  also  be  in  such  cases;  and  so  it  is  provided  by  stat. 
25  H.  8,  c.  21. 

Hob.  18G.  A  peculiar  prima  facie  is  to  be  understood  of  him  who  hath  co-ordinate 
jurisdiction  with  the  bishop.  Per  Holt,  C.  J.,  6  Mod.  308.  Where  one  dies  possessed 
of  goods  in  several  peculiars  within  the  same  diocese,  administration  shall  not  be  granted 
by  the  bishop  of  the  diocese,  but  by  the  metropolitan;  inasmuch  as  they  are  exempt 
from  ordinary  jurisdiction.     Gibs.  472;  Svvinb.  a.  440.] 

7.  Of  the  Consistory  Courts. 

The  consistory  court  of  each  archbishop,  and  every  bishop  of  every 
diocese  within  this  realm,  is  holden  before  the  bishop's  chancellor  in  the 
cathedral  church  ;  or  before  his  commissary,  in  places  of  his  diocese  far 
remote  and  distant  from  the  bishop's  consistory,  so  as  the  chancellor 
cannot  call  them  to  consistory  with  any  conveniency,  or  without  great 
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travel  and  vexation,  for  which  reason  such  commissary  in  called  co?n- 
Di  issarius  foremen.?. 

4  Inst.  338  ;  Godolph.  Repert.  83. 

8.  Of  the  Court  of  the  Archdeacon. 

This  court  is  holden  by  the  archdeacon,  in  such  places  as  the  arch- 
deacon, either  by  prescription  or  composition,  hath  jurisdiction  in  spi- 
ritual causes  within  his  archdeaconry.  He  is  called  oculus  episcopi,  and 
exercises  an  ecclesiastical  jurisdiction,  either  concurrently  with  the  bishop, 
or  exclusively. 

4  Inst.  339  ;  Godolph.  Repert.  60,  &c. 

9.  Of  the  Court  of  Delegates. 

This  court  is  erected  by  virtue  of  the  king's  commission,  which  issues 
out  of  Chancery  upon  an  appeal  or  petition  (a)  directed  to  him,  complain- 
ing of  some  grievance  or  injury  the  party  has  suffered  by  the  sentence 
or  proceedings  of  the  ecclesiastical  court. 

4  Inst.  339.  [(a)  Such  a  commission  may  be  granted  at  the  instance  of  a  person  in- 
terested, though  not  an  original  party  in  the  cause.    Jones  v.  Bougett,  1  Atk.  298.] 

On  such  appeal,  the  king  appoints  (b)  commissioners  called  (e)  dele- 
gates, who  are  to  hear  the  grievances  complained  of,  and  who  by  force 
of  such  delegation  have  power  (d)  to  reverse  or  affirm  the  sentence  of 
the  inferior  court;  and  this  the  king,  as  is  said,  may  do  by  virtue  of  an 
original  jurisdiction,  which  was  always  inherent  in  the  crown. 

(6)  These  commissioners  may  be  as  well  laymen  as  ecclesiastics,  Comp.  Incumb.  56. 
But  by  Gibson's  Codex,  1082,  they  were  formerly  only  ecclesiastics,  (c)  The  commission 
being  drawn  by  the  clerks  in  Chancery,  who  were  usually  civilians ;  or  by  the  chancellor, 
who  was  usually  a  bishop ;  they  obtained  the  name  of  delegates,  being  a  name  peculiar  to 
that  profession.  Comp.  Incumb.  57.  (d)  They  have  power  only  to  affirm  or  reverse, 
but  have  no  jurisdiction  in  the  first  instance,  as  to  grant  administration,  &c.  Latch.  85. 

And  by  25  H.  8,  c.  19,  for  restraining  appeals  to  Rome,  §  4,  it  is 
enacted,  "  That  for  lack  of  justice,  at  or  in  any  courts  of  the  archbishops 
of  this  realm,  or  in  any  of  the  king's  dominions,  it  shall  be  lawful  to  the 
party  grieved  to  appeal  to  the  king's  majesty  in  the  king's  Court  of 
Chancery,  and  that  upon  every  such  appeal  a  commission  shall  be 
directed  under  the  great  seal  to  such  persons  as  shall  be  named  by  the 
king's  highness,  his  heirs  or  successors,  like  as  in  cases  of  appeal  from 
the  admiral's  court,  to  hear  and  definitively  determine  such  appeals  and 
the  causes  concerning  the  same.  Which  commissioners,  so  by  the  king's 
highness,  his  heirs  and  successors,  to  be  named  or  appointed,  shall  have 
full  power  and  authority  to  hear  and  definitively  determine  every  such 
appeal,  with  the  causes  and  ail  circumstances  concerning  the  same  ;  and 
that  such  judgment  and  sentence  as  the  said  commissioners  shall  make 
and  decree  in  and  upon  any  such  appeal,  shall  be  good  and  effectual, 
and  also  definitive ;  and  no  further  appeals  to  be  had  or  made  from  the 
said  commissioners  for  the  same." 

No  appeal  lies  to  them  from  a  local  visitor,  nor  in  any  case  of  a  tem- 
poral nature,  nor  did  it  lie  from  the  high  commission  court,  when  in 
being,  because  they  themselves  were  only  delegates  acting  by  immediate 
commission  from  the  king. 

4  Inst.  340 ;  Moor,  782. 

Vol.  II.— 91  3  P  _ 
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A  suit  commenced  before  the  delegates  does  not  abate  by  the  death 
of  either  of  the  parties ;  ||  for  the  ecclesiastical  law  is  their  rule,  and  by 
the  course  of  that  law  there  is  no  abatement  of  the  suit  in  such  case.|| 

Vent.  133;  2  Lev.  6,  S.  C;  2  Keb.  768,  778,  S.  C;  Hetley,  107;  Cro.  Jac.  483; 
Leon.  277,  278. 

If  the  delegates  exceed  their  authority,  or  proceed  in  matters  not  pro- 
perly within  their  conusance,  they  may  be  prohibited  by  the  king's  tem- 
poral courts. 

Moor,  462,  463 ;  Latch.  85,  86,  229. 

10.  Of  the  Court  of  Commissioners  of  Review. 

After  a  sentence  by  the  delegates  the  king  may  grant  a  commission  of 
review,  and  snch  commissioners  may  reverse  the  sentence  of  the  dele- 
gates ;  for  the  king's  power  is  not  restrained  by  the  statute  25  H.  8,  c.  19, 
supra,  which  says,  that  such  sentence  shall  be  definitive.  Also,  the 
pope  after  a  definitive  sentence  by  the  canon  law  used  to  grant  a  com- 
mission ad  revidendum,  and  such  authority  as  the  pope  had,  claiming 
as  supreme  head,  doth  of  right  belong  to  the  crown,  and  is  annexed 
thereto  by  the  statutes  of  26  H.  S,  c.  1  ;  1  Eliz.  c.  1. 

But  for  this  vide  4  Inst.  341 ;  Moor,  463,  781 ;  Dyer,  273;  Lit.  Rep.  232. 

||  The  power  of  the  crown  to  grant  a  commission  of  review  is  un- 
questionable, though  the  instances  in  which  it  has  been  exercised  have 
not  been  very  frequent.  And  the  reason  is,  that  the  commission  does 
not  belong  to  the  subject  as  of  right,  but  is  matter  of  pure  grace  and 
benignity  on  the  part  of  the  crown ;  not  to  be  withheld,  on  the  one  hand, 
if  a  sound  discretion,  due  regard  being  had,  not  only  to  the  interests  of 
the  particular  party,  but  also  to  the  general  administration  of  justice, 
would  induce  the  crown  to  grant  it ;  not  to  be  administered,  on  the 
other  hand,  where  the  general  interests  of  justice  do  not  require  it,  even 
though  the  particular  decision  may  be  wrong.  But  the  certificate  of 
Lord  Chancellor  Eldon,  in  the  case  of  Eagleston  v.  Kingston,  so  fully 
states  the  principles  by  which  the  crown  is  to  governed  in  the  exercise 
of  this  important  prerogative,  that  I  shall  set  it  forth  at  length,  as  I  find 
it  in  the  Report.  "  The  case,  as  established  on  the  part  of  the  memorial- 
ists, does  not,"  says  his  lordship,  "  furnish  any  such  doubt  respecting  the 
sentence  pronounced  by  the  court  of  delegates,  considered  either  with 
reference  to  the  facts,  which  it  can  be  understood  to  have  decided  upon, 
or  with  regard  to  important  points  of  law,  which  it  may  be  supposed  to 
establish,  as  makes  it  expedient  that  his  majesty  should  grant  such  com- 
mission of  review  as  hath  been  prayed.  This  commission  is  prayed  of 
the  grace  and  benignity  of  the  crown.  In  sound  discretion,  by  which  its 
grace  and  benignity  are  guided,  has  upon  obvious  grounds  of  public  ex- 
pediency usually  induced  it  to  withhold  commissions  of  review,  unless 
there  are  very  cogent  reasons  for  believing  that  the  sentence  sought  to 
be  reviewed  is  founded  upon  error  in  fact  or  in  law ;  or,  unless  the  doc- 
trines of  law,  («)  upon  which  the  sentence  is  supposed  to  be  founded, 
are  so  questionable  or  important  as  to  make  it  clearly  fit  that  they 
should  be  considered  in  the  most  solemn  manner."  His  lordship  fur- 
ther stated,  "  that  he  had  not  found  that  the  present  case  furnished  such 
reasons  or  considerations  for  granting  the  commission  prayed  ;  and  that 
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it  was  not  expedient  or  due  to  justice,  that  a  commission  should  be 
granted  for  reviewing  the  sentence,"  &c. 

Matthews  v.  Warner,  4  Ves.  186;  Ex  parte  Fearon,  5  Ves.  633;  Eagleton  v.  Kings- 
ton, 8  Ves.  438;  Goodwin  v.  Giesler,  4  Ves.  211,  notes,  and  since  reported  in  Ir.  T.R. 
371 ;  8  Ves.  480.  (a)  Lord  Chancellor  Loughhorough,  in  his  certificate  in  Matthews  v. 
Warner,  4  Ves.  210,  advising  the  crown  to  grant  a  commission,  states,  that  the  points 
of  law,  which  arose  on  the  proceedings,  appeared  to  him  to  be  so  important  to  the  pub- 
lic, that  it  was  fit  that  they  should  be  heard  and  determined  in  the  most  solemn 


manner. 


The  course  of  proceeding  to  obtain  a  commission  of  review  is  by 
petition  (a)  addressed  not  to  the  king  in  Chancery,  but  in  council,  stating 
briefly  the  naked  case  of  facts,  and  the  sentence  of  the  court  of  dele- 
gates, and  that  by  such  sentence  the  petitioner  thinks  himself  aggrieved, 
and  praying  that  his  majesty  will  be  graciously  pleased  to  grant  a  com- 
mission of  review  to  rehear,  reconsider,  and  determine  the  said  cause, 
directed  to  such  lords  spiritual  and  temporal,  judges  of  the  common  law, 
and  doctors  of  the  civil  law  of  this  realm,  as  to  his  majesty  in  his  great 
wisdom  shall  seem  meet,  with  the  usual  clause  of  quorum,  &c. 

4  Ves.  211,  notes,  (a)  No  costs  therefore  can  be  given,  if  the  petition  be  dismissed. 
5  Ves.  646. 

An  order  then  issues  from  the  council  to  the  lord  chancellor  to  inquire 
into  the  merits  of  the  petition,  and  to  report  his  opinion  to  his  majesty. 
In  consequence  of  that  order  the  lord  chancellor  hears  the  parties  by 
counsel,  including  civilians,  and  makes  his  report  to  his  majesty,  whether 
it  will  be  reasonable  and  proper  for  his  majesty  to  grant  a  commission 
of  review  according  to  the  prayer  of  the  petition.  If  the  report  is  in 
favour  of  the  petition,  an  order  issues  from  the  king  in  council,  direct- 
ing the  lord  chancellor  to  cause  such  commission  to  be  prepared  in  the 
usual  manner  under  the  great  seal.  The  commission  is  directed  to  new 
delegates,  including  lords  spiritual  and  temporal,  judges  of  the  common 
law,  and  doetors  of  the  civil  law  ;  and  in  order  to  make  a  final  decree 
or  sentence,  one  at  least  of  each  class  is  directed  by  the  commission  to 

attend. 

A  commission  of  review,  it  seems,  has  been  granted,  with  a  clause 
permitting  new  pleas  and  new  proofs;  but  the  memorial  should  ex- 
pressly pray  such  a  commission,  and  should  contain  allegations  and 
matters  upon  which  that  special  prayer  ought  to  be  addressed  to  his 
majesty ;  and  the  grounds  upon  which  it  could  be  complied  with. 

Thwaites  v.  Smith,  A.  D.  1746,  8  Ves.  466.|| 

(B)  Of  appealing  from  an  inferior  to  a  superior  Court. 

Every  subject  has  a  right  to  appeal,  and  every  superior  court,  en- 
abled bv  law  to  hear  and  determine  such  appeal,  is  obliged  to  receive 
the  same,  and  after  such  appeal  duly  made,  the  inferior  court  is  tied  up 
from  proceeding  any  farther  in  the  cause. 

4  Inst.  340. 

Bv  24  H  8  C  12,  from  the  archdeacon's  court  the  appeal  is  to  the 
bishop" of  the'  diocese;  but,  when  the  cause  is  commenced  before  an 
archdeacon,  or  any  archbishop  or  his  commissary,  the  appeal  must  De 

to  the  Court  of  Arches.  . 

And  bv  the  said  statute,  from  the  bishop  of  the  diocese,  his  chancel- 
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Lor,  or  commissary,  the  appeal  is  to  the  archbishop  of  either  province 
respectively. 

By  25  H.  S,  c.  19,  the  appeal  from  the  prerogative  court  is  to  the 
king  in  Chancery,  who  appoints  delegates  by  commission  to  hear  and 
determine  the  appeal. 

And  it  seems  by  the  said  statute  that  an  appeal  from  the  Arches  is  to 

be  to  the  (a)  king  in  Chancery. 

(a)  But  by  24  H.  8,  c.  12,  such  appeal  is  to  be  to  the  archbishop ;  and  so  is  4  Inst. 
341.  But  vide  Carth.  169,  that  an  appeal  does  not  lie  from  the  dean  of  the  Arches  to 
the  archbishop  as  visitor,  because  they  are  one  and  the  same;  at  least  it  would  be  but 
appealing  from  the  deputy  to  the  principal. 

Also,  by  25  H.  8,  c.  19,  appeals  from  the  court  of  peculiars,  or  places 
exempt,  which  were  before  to  the  see  of  Rome,  shall  be  henceforth  into 
the  Chancery,  and  shall  be  there  determined  before  commissioners  of 
drlt'Lr;ites  under  the  great  seal,  &c. 

If  the  matter  concerns  the  king,  the  appeal  must  be  to  the  higher  house 
of  convocation  of  that  province. 

4  Inst.  339,  340. 

By  24  H.  8,  c.  12,  and  25  H.  8,  c.  19,  all  appeals  from  a  definitive 
sentence  must  be  within  fifteen  days. 

4  Inst.  339. 

By  25  H.  8,  c.  19,  there  shall  be  no  apoeal  to  the  see  of  Rome,  un- 
der pain  of  a  praemunire. 

4  Inst.  340.     Vide  title  Prxmunire. 

(C)  Of  citing  one  out  of  his  own  Diocese:  And  herein  of  the  Boundaries  of  their 

Jurisdiction. 

By  23  H.  8,  c.  9,  it  is  enacted,  "  That  no  manner  of  person  shall  be 
from  henceforth  cited,  or  summoned,  or  otherwise  called  to  appear  by 
himself,  or  herself,  or  by  any  procurator,  before  any  ordinary  archdeacon, 
commissary,  official,  or  any  other  judge  spiritual,  out  of  the  diocese  or 
peculiar  jurisdiction,  where  the  person  which  shall  be  cited,  summoned, 
or  otherwise  (as  is  aforesaid)  called,  shall  be  inhabiting,  and  dwelling  at 
the  time  of  awarding  or  going  forth  of  the  same  citation  or  summons, 
except  that  it  shall  be,  for,  in,  or  upon  any  of  the  cases  or  causes  hereafter 
written,  that  is  to  say,  for  any  spiritual  offence  or  cause,  committed  or 
done,  or  omitted,  forilewed,  or  neglected  to  be  done,  contrary  to  right  or 
duty,  by  the  bishop,  archdeacon,  commissary,  official,  or  other  person 
having  spiritual  jurisdiction,  or  being  a  spiritual  judge,  or  by  any  other 
person  or  persons  within  the  diocese,  or  other  jurisdiction  whereunto  he 
or  she  shall  be  cited,  or  otherwise  lawfully  called  to  appear  and  answer. 

§  3.  "  And  except  also  it  shall  be  by  or  upon  matter  or  cause  of  ap- 
peal, or  for  other  lawful  cause,  wherein  any  party  shall  find  himself  or 
herself  grieved  or  wronged  by  the  ordinary  judge,  or  judges  of  the 
diocese  or  jurisdiction,  or  by  any  of  his  substitutes,  officers,  or  ministers, 
after  the  matter  or  cause  there  first  commenced,  and  begun  to  be  showed 
unto  the  arc'ibishop  or  bishop,  or  any  other  having  peculiar  jurisdiction, 
within  whose  province  the  diocese  or  place  peculiar  is ;  or  in  case  that 
the  bishop,  or  other  immediate  judge  or  ordinary,  dare  not,  nor  wiil 
not  convent  the  party  to  be  sued  before  him ;  or  in  case  that  the  bishop 
of  the  diocese,  or  the  judge  of  the  place,  within  whose  jurisdiction,  or 
oefoie  whom,  the  suit  by  tins  act  should  be  commenced  and  prosecuted, 
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oe  party  directly  or  indirectly  to  the  matter  or  cause  of  the  same  suit ; 
or  in  case  that  any  bishop  or  any  inferior  judge,  having  under  him  juris- 
diction in  his  own  right  and  title,  and  by  commission,  make  request  or 
instance  to  the  archbishop,  bishop,  or  other  superior  ordinary  or  judge, 
to  take,  treat,  examine,  or  determine  the  matter  before  him  or  his 
substitutes ;  and  that  to  be  done  in  cases  only  where  the  law  civil,  or 
canon,  doth  affirm  execution  of  such  request  or  instance  of  jurisdiction 
to  be  lawful  or  tolerable ;  upon  pain  of  forfeiture  to  every  person,  by 
any  ordinary,  commissary,  official,  or  substitute,  by  virtue  of  his  office, 
or  at  the  suit  of  any  person,  to  be  cited  or  otherwise  summoned  or 
called  contrary  to  this  act,  of  double  damages  and  costs,  for  the  vexation 
in  that  behalf  sustained,  to  be  recovered  against  any  such  ordinary, 
commissary,  archdeacon,  official,  or  other  judge,  as  shall  award  or  make 
process,  or  otherwise  attempt  or  procure  to  do  anything  contrary  to  this 
act,  by  action  of  debt  or  action  upon  the  case,  according  to  the  course 
of  the  common  law  of  this  realm  in  any  of  the  king's  high  courts,  or  in 
any  other  competent  temporal  court  of  record,  by  original  writ  of  debt, 
bill,  or  plaint,  in  which  action  no  protection,  other  than  such  as  shall  be 
made  under  the  king's  great  seal,  and  signed  with  his  sign  manual,  shall 
be  allowed ;  neither  any  wager  of  law,  nor  essoin  shall  be  admitted ; 
and  upon  pain  of  forfeiture  for  every  person  so  summoned,  cited,  or 
otherwise  called,  (as  is  abovesaid,)  to  answer  before  any  spiritual  judge 
out  of  the  diocese,  or  other  jurisdiction,  where  the  said  person  so  dwelleth, 
or  is  resident,  or  abiding,  10/.  sterling;  the  one  half  thereof  to  be  to  the 
king  our  sovereign  lord ;  and  the  other  half  to  any  person  that  will  sue 
for  the  same  in  any  of  the  king's  said  courts,  or  in  any  other  the  said 
temporal  courts,  by  writ,  information,  &c. 

§  4.  "  Provided,  that  it  shall  be  lawful  to  every  archbishop  of  this 
realm  to  call,  cite,  and  summon  any  person  or  persons  inhabiting  or 
dwelling  in  any  bishop's  diocese  within  his  province  for  causes  of  heresy, 
if  the  bishop  or  other  ordinary  immediate  thereunto  consent,  or  if  that 
the  same  bishop,  or  other  immediate  ordinary  or  judge,  do  not  his  duty 
in  punishment  of  the  same. 

§  5.  "  Provided  also,  that  this  act  shall  not  extend  in  any  wise  to  the 
prerogative  of  the  most  reverend  father  in  God  the  archbishop  of  Can- 
terbury, or  any  of  his  successors,  of  or  for  calling  any  person  or  persons 
out  of' the  diocese  where  he  or  they  be  inhabiting,  dwelling,  or  resident, 
for  (a)  probate  of  any  testament  or  testaments,  any  thing  in  this  act  con- 
tained to  the  contrary." 

(a.)  Godb.  214,  extends  only  to  the  probate  of  wills. 

§  7.  "  Provided  also,  that  this  act  be  not  any  way  hurtful  or  prejudi- 
cial to  the  archbishop  of  York,  nor  to  his  successors,  of,  for,  or  concerning 
the  probate  of  testaments  within  his  province  and  jurisdiction,  by  reason 
of  any  prerogative  ;  any  thing  in  this  act  to  the  contrary  notwithstand- 

In  the  construction  of  this  statute  the  following  opinions  have  been 
holden,  that  the  archbishop  of  Canterbury  cannot  cite  a  person  living  in 
Essex  into  the  Court  of  Arches  holden  in  London  for  subtraction  of 
tithes,  although  Essex  be  within  the  diocese  of  London;  and  that  this 
statute,  like  all  other  acts  of  parliament,  shall  be  expounded  by  the 
judges  of  the  common  law,  although  they  relate  to  spiritual  persons  and 
affairs :  and  that  wherever  an  act  of  parliament  prohibits  the  doing 

3  P  2 
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of  a  thing,  any  court  acting  contrary  may  be  restrained  by  prohibi 
tion. 

13  Co.  4,  5,  &c. 

If  a  person  inhabiting  within  one  diocese  doth  subtract  and  withhold 
his  tithes  within  another  diocese,  a  suit  may  be  commenced  and  prose- 
cuted in  the  court  of  the  bishop,  in  whose  diocese  the  tithes  are  so  sub- 
tracted, and  the  party  so  subtracting  his  tithes  may  be  there  cited  and 
summoned,  although  inhabiting  within  another  diocese. 

Lev.  96;  and  Godb.  191 ;  3  Brownl.  12,  27;  Hard.  421 ;  Winch.  Ent.  570a;  Cro.  Car 
97  ;   Roll.  Rep.  329 ;  Carth.  476  ;  Machin  and  Moulton,  S.  P.  adjudged,  for  the  diocese 
in  this  statute  signifies  jurisdiction,  and  it  is  the  locality  of  the  lands  which  gives  juris- 
diction, although  the  maxim  in  the  civil  law  is  forum  sequitur  reum.  5  Mod.  450,  S.  C. ; 
2  Salk.  549,  S.  C. 

So,  a  suit  for  a  legacy  may  be  in  the  diocese  where  the  will  is  proved, 
although  the  defendant  lives  in  another  dioce.se,  and  the  citing  of  him 
out  of  such  diocese  is  not  within  the  statute. 

Vent.  233 ;  3  Keb.  619 ;  Cro.  Car.  97,  like  point. 

So,  where  A,  and  others,  who  lived  in  the  diocese  of  Litchfield  and 

Coventry,  but  occupied  lands  in  the  diocese  of  Peterborough,  were  taxed 

in  the  parish  where  they  occupied  lands  for  the  new  casting  of  the  bells 

of  the  church ;  and,  upon  refusal  to  pay,  a  suit  was  commenced  against 

them  in  the  diocese  of  Peterborough  ;   it  was  holden,  that  occupying 

lands  made  them  inhabitants,  and  that  the  citing  of  them  into  the  diocese 

where  the  lands  lay,  and  in  respect  to  which  they  were  chargeable,  was 

not  within  the  stature  ;  also,  that  bells  were  more  than  a  mere  ornament, 

which  the  inhabitants  were  bound  to  repair. 

Salk.  164;  3  Mod.  211,  S.  C.  And  there  said,  that  a  prohibition  was  granted,  be- 
cause but  a  personal  charge,  and  not  like  the  repairing  of  the  church,  which  is  a  real 
charge  upon  the  land,  let  the  owner  live  where  he  will. 

My  Lord  Coke  says,  that  by  this  statute  the  archbishop  is  reduced  to 
a  proper  diocese,  or  peculiar  jurisdiction,  unless  it  be  in  five  cases;  as 
1st,  In  default  of  the  ordinary.  2dly,  In  case  of  appeal.  3dly,  Or  in  case 
>he  ordinary  dares  not,  or  will  not,  convene  the  party.  4thly,  Or  if  the 
ordinary  be  party  to  the  suit  below.  5thly,  In  case  (a)  of  instance  and 
request  by  the  ordinary. 

13  Co.  4 ;  Porter  and  Rochester's  case,  (a)  On  suggestion  that  the  party  is  sued  out 
of  the  diocese,  the  court  grants  a  prohibition;  but,  if  it  appears  upon  proof  that  it  was 
upon  request  to  the  archbishop,  according  to  the  exception,  the  prohibition  will  be  stayed. 
5  Mod.  71 ;  Godb.  214 ;  Latch.  180.  The  party  in  alleging  such  request  need  not  show 
the  matter  specially,  that  it  might  appear  to  have  been  of  a  spiritual  nature,  nor  that  the 
request  was  under  seal.  Cro.  Car.  162.  The  request  may  be  from  a  peculiar  to  the 
ordinary  of  the  diocese.  Cro.  Car.  162.  But  whether  from  a  peculiar  court,  or  from  the 
archdeacon's  court  immediately  to  the  arehbishop,  vide  Hob.  16,  186;  Sid.  90;  5  Mod. 
238,  239 ;  2  Ro.  Rep.  446. 

The  party  who  is  cited  out  of  his  diocese  must  move  for  a  prohibition 
Defore  sentence ;  for  by  litigating  the  matter  in  that  court,  he.submits  to 
he  jurisdiction. 

12  Co.  76;  Hetl.  19;  Cro.  Car.  97. 

But,  if  upon  the  face  of  the  libel  it  appears  that  the  party  is  an 
inhabitant  at  a  place  out  of  the  diocese,  there  the  libel  is  felo  de  se,  and 
in  such  case  the  sentence  makes  no  alteration. 

Carth.  34,  35. 

Yet  in  a  case  where  A,  who  in  the  libel  was  named  of  D  in  Hamp- 
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shire,  which  is  known  to  be  within  the  diocese  of  Winchester,  was  cited 
into  the  diocese  of  London,  though  affidavits  were  offered  of  that  matter, 
yet  being  after  sentence,  the  court  held,  that  they  could  not  take  any 
notice  within  what  diocese  D  in  Hampshire  was,  for  they  could  not  ex 
officio  take  notice  of  the  limits  of  bishoprics,  but  they  should  now  take 
it  to  be  within  the  proper  diocese. 
Carth.  34. 

The  boundaries  of  all  jurisdictions  shall  be  determined  in  the  king's 
temporal  courts.  So,  if  the  question  be,  whether  in  such  a  place  there 
be  a  peculiar  jurisdiction  exempt  from  the  ordinary,  this  shall  be  deter- 
mined by  the  king's  temporal  courts;  for  it  would 'be  unreasonable  that 
the  archbishop,  or  bishop,  should  be  judge  in  his  own  cause  ;  and  if  they 
take  upon  them  to  determine  any  of  those  matters,  a  prohibition  will  be 
granted. 

2  Roll.  Abr.  291.     Several  cases  to  this  purpose. 

(D)  In  what  Cases  the  Ecclesiastical  Courts  are  allowed  to  have  Jurisdiction. 

The  statute  13  E.  1,  called  the  statute  of  Circumspecte  agatis,a.nd 
9  E.  2,  called  Jirticuli  cleri,  are  the  most  ancient,  as  well  as  the  principal 
statutes,  which  declare  in  what  cases  the  ecclesiastical  courts  shall  have 
jurisdiction. 

The  words  of  the  first  are,  "The  king  to  his  judges  sendeth  greeting. 
Use  yourselves  circumspectly  in  all  matters  concerning  the  bishop  of  (a) 
Norwich  and  his  clergy,  not  punishing  them  if  they  hold  plea  in  court 
Christian,  of  such  things  as  be  (b)  merely  spiritual,  that  is,  to  wit, 
of  penance  enjoined  by  prelates  for  deadly  sin,  as  fornication,  adultery, 
and  (c)  such  like,  for  the  which  sometimes  corporal  penance,  and  some- 
times (d)  pecuniary  is  enjoined,  especially  if  a  freeman  be  convict  of  such 
things.  Item,  if  prelates  do  punish  for  leaving  the  church-yard  unclosed, 
or  for  that  the  church  is  (e)  uncovered,  or  not  conveniently  decked;  in 
which  cases  none  other  penance  can  be  enjoined  but  pecuniary.  Item, 
If  a  parson  demand  of  his  parishioners  (g)  oblations  or  (A)  tithes  due  or 
accustomed ;  or  if  any  parson  do  sue  against  another  parson  for  tithes 
greater  or  smaller,  so  that  the  fourth  part  of  the  value  of  the  benefice  be 
not  demanded.  Item,  If  a  parson  demand  mortuaries  in  places  where  a 
mortuary  hath  been  used  to  be  given.  Item,  If  a  prelate  of  a  church, 
or  patron,  (i)  demand  of  a  parson  a  pension  due  to  him;  all  such 
demands  (k)  are  to  be  made  in  a  spiritual  court.  And  for  laying  (/) 
violent  hands  on  a  clerk.  And  in  cause  of  defamation,  it  hath  been 
granted  already  that  it  shall  be  tried  in  the  spiritual  court,  when  money 
is  not  demanded ;  but  a  thing  done  (m)  for  punishment  of  sin,  and  like- 
wise for  breaking  an  oath,  (n)  In  all  cases  afore  rehearsed,  the  spiritual 
judge  shall  have  power  to  take  knowledge,  notwithstanding  the  king's 
prohibition."  (o) 

(«)  The  bishop  of  Norwich  is  only  put  for  an  example,  for  it  extendeth  to  all  the 
bishops  within  the  realm.  2  Inst.  487.  ||  It  would  seem  to  have  been  occasioned  by 
some  suit  or  matter  then  depending  in  the  king's  courts  respecting  the  bishop  and  clergy 
of  this  diocese.  It  begins  in  several  manuscripts  with  Rex  ta/ibus  Judicibus  salutem; 
and  the  words  de  negotto  tangente,  or,  as  in  some  MSS.  de  negoliis  tangentibus,  strengthen 
this  conjecture.  There  was  a  doubt  at  one  time  whether  this  were  a  statute,  it  having 
been  suggested  that  it  was  made  by  the  prelates  themselves.  But  Lord  Coke  admits 
that  it  is  to  be  found  as  a  statute  in  the  books  of  the  common  law ;  and  it  is  expressly 
so  called  in  the  act  of  2  &  3  E.  6,  c.  13,  §  15,  concerning  tithes.     Ibid.  jj     (6)  As  heresy, 
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schism,  holy  orders,  and  such  like.  2  Inst.  488.  (c)  As  incest,  solicitation  of  chastity 
•J  Inst.  188.  (d)  Must  be  intended  l>y  way  of  commutation  of  penance,  (e) This  doth 
not  •  xtend  toa  private  chapel  which  a  man  has  to  his  own  use,  nor  to  the  chancel,  which 
is  to  be  repaired  by  the  parson.  2  Inst.  489.  (g)  ||  The  Cotton  MS.  which  is  followed 
in  Runnington's  edition  of  the  statutes,  is  short  in  this  clause.  It  has  only  these  words: 
*•  //(//;,  si  Rector  petal  decimam  majorem  vel  minorem,  dummodo  non  petatur  quarto,  pars 
alia*  jus  ecclesise."  But  in  MS.  Harl.  667,  and  several  other  manuscripts,  we  have  these 
further  words:  "Hem,  si  Rector  petal  versus  parochianos  oblationes  el  decimas  debitas  et 
consuetas,  vel  si  Rector  agat  contra  Reclorem  de  decimis  majoribus  vel  minoribus,  dummodo 
non  petatur  quarto,  pars  valoris."  ||  (A)  For  this  vide  title  Tithes.  («)  ||  "  Vel  advocatus," 
omitted  in  MS.  Cotton.  (A-)  In  MS.  Cotton,  instead  of  "petitiones,"  we  read  "  pen- 
siones."  ||  (/)  The  suit  must  be  pro  salute  animae;  and  therefore,  if  the  clerk  sue  in  the 
court  Christian  for  damages  for  the  battery,  he  incurs  a  praemunire,  for  the  ecclesiastical 
judge  ouoht  to  proceed  only  to  correct  the  sin.  2  Inst.  492.  If  a  clerk  be  arrested  by 
process  of  law,  he  cannot  for  this  sue  in  the  ecclesiastical  court.  2  Inst.  492.  If  a  clergy- 
man be  only  assaulted,  no  remedy  is  to  be  had  in  the  spiritual  court,  but  in  the  common 
law  courts.  Cro.  Eliz.  753  ;  Pryn's  case,  (m)  ||  But  the  suit  is  prosecuted,  sed  agatur  ad 
correctionem  peccati.  (n)  El  simi/is  pro  Jidci  lesione,  omitted  in  MS.  Cotton,  (o)  Vv  hat 
follows  in  Runnington's  edition  is  given  in  the  old  printed  translations  as  a  separate 
instrument  of  uncertain  date,  intituled,  "Articles  against  the  king's  prohibitions."  In 
Tottell's  Magna  Charta,  printed  in  1556,  this  is  said  to  be  parcel  of  the  Statute  De 
Articulis  Cleri,  9  Ed.  2.  See  that  statute,  chapters  1,  2,  and  3.  The  MS.  Harl.  395, 
and  other  manuscripts  agree  with  the  old  printed  copies  in  giving  the  statute  Circumspecte 
agatis  as  a  separate  instrument.  MS.  Harl.  667,  and  other  manuscripts  unite  the  two 
instruments.  |[ 

The  statute  Jirticuli  cleri,  or  9  E.  2,  enumerates  several  cases  in 
which  the  spiritual  courts  shall  have  jurisdiction;  particularly  as  to 
tithes,  obventions,  oblations,  mortuaries,  redemption  of  penance,  violent 
laying  of  hands  on  clerks,  defamation;  in  which  cases  the  king's  prohi- 
bition shall  be  of  no  force. 

For  the  exposition  of  this  statute,  vide  2  Inst.  599  to  639. 

Matters  testamentary,  as  the  granting  of  probate  of  wills,  granting  of 
administration,  &c,  are  of  ecclesiastical  (a)  conusance,  and  in  these  they 
may  proceed  according  to  the  ecclesiastical  law,  and  their  sentences  shall 
be  presumed  just  and  agreeable  to  such  law,  though  (b)  contrary  to  the 
rule  and  reason  of  the  common  law. 

(a)  Matters  testamentary  are  within  the  jurisdiction  of  the  spiritual  courts  by  the 
custom  of  England,  and  not  by  the  ecclesiastical  law.  Lynwood,  174,  voc.  Jtpprobatio. 
Vide  Salk.  37.  Anciently  the  probate  of  testaments  was  in  the  county  courts,  Lamb. 
Saxon  Laws,  111,  where  the  bishop  and  sheriff  sat  together.  Wilkins,  78;  Lamb. 
Saxon  Laws,  64.  William  the  Conqueror  first  separated  the  ecclesiastical  from  the 
civil  jurisdiction;  yet  his  charter  does  not  mention  matters  testamentary,  or  the  probate 
of  wills  to  be  of  ecclesiastical  conusance,  but  only  says,  that  the  crimes  that  were  to  be 
prosecuted  pro  salutae  animas  were  to  be  of  that  conusance.  Selden,  Eadm.  167.  But 
afterwards  the  ecclesiastical  courts  obtained  a  jurisdiction  herein,  the  clergy  having  per- 
suaded the  people  that  every  disposition  of  the  testator  was  gratuitous  and  charitable,  and 
to  be  disposed  of  by  the  executor,  for  the  good  of  the  soul  of  the  party  deceased.  Selden, 
Eadm.  168 ;  9  Co.  38.     (b)  4  Co.  29 ;  7  Co.  47. 

Although  the  spiritual  court  hath  conusance  of  the  probate  of  testa* 
ments,  yet  if  (c)  a  court-baron  hath  had  probate  of  wills  time  out  of  mind, 
and  hath  always  continued  that  usage,  every  will  within  the  precincts 
thereof  must  be  proved  there  ;  and  if  the  spiritual  courts  take  upon  them 
to  grant  the  probate  of  any  such  will,  a  prohibition  lies. 

5  Co.  73  b;  2  Roll.  Abr.  313.  (c)  So,  by  the  custom  of  London,  the  government  of 
orphans,  and  effects  of  persons  dying  in  London,  belongs  to  the  mayor  and  aldermen  of 
London  ;  and  if  any  suit  be  commenced,  or  proceedings  had  in  the  ecclesiastical  court, 
for  any  matter  within  su<h  regulation,  a  prohibition  lies.  5  Co.  734  ;  2  Inst.  249,  660: 
March",  107. 


THE  ECCLESIASTICAL  COURTS.         729 

(D)  In  what  Cases  the  Ecclesiastical  Courts,  &c. 
If  the  will  is  proved  in  the  ecclesiastical  court,  that  court  has  executed 
its  authority,  and  the  (a)  executors  must  sue  in  the  temporal  courts  to 
get  in  the  estate  of.  the  deceased. 

9  Co.  38,  Henlow's  case,  (a)  An  administrator  must  sue  for  the  aoods  of  the  intes- 
tate in  the  temporal  courts  for  the  ecclesiastical  courts  cannot  try  the  property  of  goods. 
2  Roll.  Abr.  287  ;  Say  and  Harwood ;  and  a  prohibition  granted  for  such  a  suit. 

As  the  ecclesiastical  courts  have  now  the  probate  of  testaments  they 
as  incident  to  such  jurisdiction,  have  power  to  determine  all  those  mat- 
ters that  are  necessary  to  the  authenticating  of  every  such  testament  • 
therefore,  (b)  if  the  seal  of  the  ordinary  appears,  it  cannot  be  si^ested 
or  given  in  (c)  evidence  in  the  common  law  courts,  that  the  will  was 
forged,  or  that  the  testator  was  non  compos,  or  that  another  person  was 
executor ;  for  of  these  they  had  a  proper  jurisdiction,  and  the  remedy 
must  be  by  appeal. 

{b)  Raym.  406,  407;  2  Roll.  Abr.  299;  Hard.  131.     (c)  But  it  may  be  .riven  in  evi- 
dence that  the  seal  was  forged,  or  the  will  repealed,  or  that  there  were  bona  notabilia 
because  that  is  not  in  contradiction  to  the  real  seal  of  the  courts,  but  admits  the  seal  and 
avoids  it.  Lev.  235,  23(5 ;  Vaugh.  207;  Show.  293;  Salk.  36;  Comb.  185;  Skin.  299; 
Holt,  305.   Vide,  infra  tit.  Executors  and  Administrators,  (E). 

Although  regularly,  where  the  spiritual  courts  have  conusance  of  the 
principal,  they  shall  have  conusance  of  the  incidents  and  accessaries; 
yet,  if  the  incident  is  a  matter  merely  temporal,  or  if  a  temporal  matter 
be  pleaded  in  bar  of  an  ecclesiastical  demand,  they  must  proceed  in  the 
ecclesiastical  court  according  to  the  temporal  law;  otherwise  they  will 
be  prohibited. 

2  Roll.  Abr.  291,299;  Hob.  12;  12  Co.  65;  Hetley,  87;  2  Inst.  608;  Lynwood, 
174;  Sid.  161. 

As,  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there  be  but  one 
witness,  which  the  ecclesiastical  court  will  not  admit,  because  their  law 
requires  two  witnesses;  there  the  temporal  courts  will  prohibit  them, 
because  it  is  a  matter  temporal,  that  bars  the  ecclesiastical  demand. 

Cro.  Eliz.  88,  666;  Richardson  and  Desborow,  adjudged;  [1  Ventr.  291,  S.  P.; 
Shatter  v.  Friend,  1  Show.  158,  172,  S.  P.;  Comb.  160,  S.C.;  Holt,  752,  S.  C; 
2  Salk.  547,  S.  C.;]  3  Mod.  283,  S.  C;  1  Raym.  220,  S.  C.  cited;  Carth.  142,  S.  C. 
adjudged.  But  it  is  not  sufficient  ground  for  a  prohibition,  to  suggest  that  the  spiritual 
court  objected  to  the  credibility  of  a  witness,  nor  to  suggest  that  the  plaintiff  had  only 
one  witness  to  prove  the  fact,  unless  that  he  allege  that  he  offered  such  proof,  and  it  was 
refused  for  insufficiency.  Carth.  143,  144. 

But,  if  there  be  only  one  witness  to  prove  a  nuncupative  will,  and 
the  ecclesiastical  court  refuse  the(^)  probate  thereof,  because  to  every 
such  will  their  law  requires  two  witnesses,  no  prohibition  lies ;  because 
there  is  no  other  way  of  authenticating  such  will  but  in  the  spiritual 
court,  and  this  being  the  principal  matter,  they  had  conusance  thereof. 

Carth.  143,  per  Cur.  (d)  Yet,  if  a  revocation  of  such  a  will  is  pleaded,  and  proved 
by  one  witness,  and  they  refuse  the  plea  for  want  of  sufficient  proof,  a  prohibition  will 
go,  because  the  revocation  is  a  temporal  matter.  Yelv.  92,  by  three  judges  against  two, 
and  vide,  2  Roll.  Abr.  299  ;  Carth.  143,  S.  C.  cited. 

If  the  spiritual  court  admit  a  will,  but  will  not  give  the  probate  to  the 
executor,  because  he  cannot  give  security  for  a  just  administration,  the 
temporal  courts  will  grant  a  mandamus ;  for  though  they  are  to  deter- 
mine whether  there  be  a  will  or  not,  yet  if  there  be  a  will,  the  executor 
has  a  temporal  right,  and  they  cannot  put  any  terms  upon  him  but  what 
are  mentioned  \n  the  will. 

For  this  vide  tit.  Executors  and  Administrators,  and  there,  that  in  certain  cases,  the 
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Court  of  Chancery  will  compel  executors  to  give  security,  infra,  tit.  Executors  and  Ad* 
ministrators,  (A.  6.) 

If  an  executor,  after  probate,  becomes  (a)  a  bankrupt,  yet  the  spiritua'. 
court  cannot  revoke  the  administration ;  for  he  is  intrusted  by  the  testa- 
tor who  was  the  proper  judge  of  his  fitness  and  sufficiency. 

Skin.  299  ;  Salk.  36.  (a)  But  if  an  executor  becomes  non  compos,  the  spiritual  court 
may  commit  administration  to  another,  because  that  is  a  natural  disability.  Salk.  36. 

But  the  jurisdiction  of  the  ecclesiastical  courts  is  confined  to  wills 
relating  to  goods  and  chattels  only ;  and  therefore  (b)  if  a  man  gives 
lands  to  be  sold  for  the  payment  of  debts,  and  disposes  of  the  money  to 
several  persons,  that  cannot  be  sued  for  in  the  ecclesiastical  courts,  but 
only  in  a  court  of  equity  ;  because  that  is  not  a  legacy  merely  of  goods 
and  chattels,  but  it  arises  originally  out  of  lands  and  tenements. 

(i)  Hob.  265;  Cro.  Jac.  279,  364;  Cro.  Car.  16;  2  Roll.  Abr.  285. 

But,  if  a  rent  be  devised  out  of  a  term  for  years,  the  ecclesiastical 
courts  may  hold  plea  thereof;  for  the  term  for  years  being  only  a  chattel, 
is  testamentary,  and,  consequently,  the  rent  devised  thereout. 

Lev.  179;  Sid.  279;  2  Keb.  8,  S.  C. 

If  a  man  makes  a  will,  and  appoints  A  and  B  his  executors,  to  each 

of  whom  he  gives  five  pounds,  but  makes  no  disposition  of  the  residue 

of  his  estate,  the  ecclesiastical  courts  cannot  compel  a  distribution  of(c) 

such  residue,  for  they  have  only  a  jurisdiction  to  order  a  distribution 

where  the  party  dies  intestate. 

Petit  v.  Smith,  Ld.  Raym.  86 ;  IP.  Wms.  7,  S.  C. ;  Comb.  378,  S.  C. ;  Com.  Rep. 
3,  S.  C;  5  Mod.  247,  S.  C,  and  a  prohibition  granted  accordingly,  (c)  Where  the 
courts  of  equity  in  such  case  consider  the  executors  as  trustees  only,  and  compel  a  dis- 
tribution, vide  tit.  Executors  and  Administrators,  and  where  they  have  a  concurrent  juris- 
diction with  the  ecclesiastical  courts,  vide  Chan.  Ca.  200 ;  2  Chan.  Ca.  85,  95  ;  2  Vent. 
362;  2  Vern.  47,  76;  Preced.  Chan.  546. 

Matrimonial  causes,  as  marriage  contracts,  consanguinity,  divorces, 
alimony,  &c,  are  within  the  jurisdiction  of  the  spiritual  court. 

But  for  this,  vide  tit.  Marriage. 

Tithes,  oblations,  mortuaries,  and  pensions,  are  of  ecclesiastical 
conusance  ;  but,  if  to  a  demand  of  tithes  the  party  pleads  a  modus  deci- 
mandi,  such  custom,  like  all  (d)  others,  must  be  determined  in  the  tem- 
poral courts ;  and  if  the  ecclesiastical  courts  take  upon  them  to  determine 
it,  a  prohibition  will  lie. 

Vide  head  of  Tithes,  (d)  As,  if  the  churchwardens  libel  against  J  S  for  not  repairing 
part  of  the  church  wall;  wherein  he  sets  forth,  that  J  S  was  seised  of  such  a  manor, 
&c.,  and  that  the  lords  thereof,  for  the  time  being,  were  by  custom  immemorial  bound  tc 
repair  part  of  the  wall  ratione  tenurae ,•  if  this  custom  be  denied,  a  prohibition  will  be 
granted,  although  after  sentence;  for  on  the  face  of  it,  it  appears  that  the  spiritual  court 
had  notjurisdiction.   Carth.  33;  vide  Carth.  151. 

But,  if  A  sues  for  subtraction  of  tithes  in  the  spiritual  court,  and  the 
defendant  pleads  a  verbal  composition  for  two  years,  no  prohibition  will 
be  granted  :  and  where  the  ecclesiastical  courts  refuse  a  plea  of  compo- 
sition for  life  or  years,  there  is  no  remedy  but  by  appeal  to  the  Arches. 

Carth.  70,  Bradshaw  and  Swanton,  adjudged. 

The  ecclesiastical  courts  have  no  jurisdiction  to  hold  plea  of  a  matter 
of  record;  therefore,  if  the  parson  of  a  church  be  outlawed,  and  the  be- 
nefit of  the  outlawry  be  granted  to  J  S,  who  receives  the  tithes  from  the 
parishioners,  and  afterwards  the  parson  sue  the  parishioners  for  tithes, 
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who  plead  the  outlawry  and  the  grant  to  J  S,  a  prohibition  lies ;  for  the 
outlawry  is  a  matter  of  record,  of  which  they  have  not  conusance. 
2  Roll.  Abr.  307. 

The  spiritual  courts  cannot  hold  plea  pro  reformatione  morion  in  a 
cause  that  is  criminal  and  (a)  triable  at  our  law;  and,  therefore,  they 
cannot  hold  plea  pro  reformatione  morum  for  a  legal  perjury;  but  for 
perjury  in  their  own  courts  they  may  punish. 

Lev.  138;  Sid.  217;  Keb.  721.  (a)  But  they  may  deprive  for  a  temporary  crime, 
Dyer,  293,  though  not  after  the  crime  is  pardoned.  Hob.  Searl's  case,  Comp.  Incumb.  53. 

So,  if  the  spiritual  court  proceed  against  a  man  for  writing  a  libel,  a 
prohibition  lies ;  for  this  is  an  offence  indictable  at  common  law. 

Comb.  71. 

If  the  goods  of  a  church  be  stolen,  it  is  sacrilege  and  robbery,  and  the 
churchwardens  shall  have  an  (b)  appeal  of  robbery.  Also. (c)  the  offender 
may  be  libelled  against  in  the  spiritual  court  pro  salute  animse  et  refor- 
matione morum,  but  not  to  recover  damages. 

(6)  Bro.  Appeal,  31,  45 ;  37  H.  6,  39.  (c)  Welcome  v.  Lake,  8  Mod.  328 ;  S.  C.  cited 
arg.  Sid.  281  ;  2  Keb.  23;  Kibly  v.  Sambroke,  Keb.  743;  2  Inst.  492.  An  action  at 
law  lies  for  a  battery  on  a  spiritual  person,  as  also  a  suit  in  the  spiritual  court  for  irre- 
verence to  his  character.  G  .Mod.  156.  ||  It  is  no  certain  rule  that  a  thing  triable  at 
common  law  is  not  triable  in  the  ecclesiastical  court,  as  laying  violent  hands  on  a  clerk, 
a  pension  by  prescription,  &c.    Per  Cur.,  3  Lev.  17. ||     Vide  infra,  tit  Prohibition,  (L.) 

||  A  parishioner  exhibited  articles  against  the  churchwardens  of  St.  An- 
drew's, Holborn,  for  refusing  to  bury  his  wife  in  an  iron  coffin,  and  the 
churchwardens  insisted  that,  from  the  smallness  of  the  burying-ground, 
and  the  populousness  of  the  parish,  it  would  occasion  great  expense  and 
inconvenience  if  all  parishioners  insisted  on  being  buried  in  such  coffins. 
Sir  William  Scott,  after  full  argument,  in  a  learned  and  luminous  judg- 
ment, decided  that  such  coffins  could  only  be  admitted  on  payment  of 
an  increased  rate  of  fees  to  the  parish. 

Gilbert  v.  Buzzard,  2  Hagg.  Cons.  R.  333 ;  3  Phill.  R.  335. 

The  consistory  court,  by  its  chancellor,  has  power  to  suspend  an  in- 
cumbent, ab  officio  et  beneficio,  from  performing  the  functions  of  his 
office,  and  receiving  the  profits  of  his  living,  for  immoral  conduct ;  and 
may  deprive  for  doctrines  contrary  to  the  articles  of  the  church,  the  bishop 
passing  sentence. 

Watson  v.  Thorp,  1  Phill.  R.  269;  Stone's  case,  1  Adams's  R.  321,  n. 

The  court  may  temporarily  suspend  him  also  for  altering  or  omitting 
parts  of  the  church  service. 

Newbery  v.  Goodwin,  1  Phill.  R.  282. 

And  may  suspend  a  parishioner  ab  ingressu  ecclesiae,  for  brawling  in 
the  chancel  of  the  church. 

2  Phill.  R.  293. 

The  ecclesiastical  courts  have  jurisdiction  to  try  questions  of  simony. 

Dobie  v.  Masters,  3  Phill.  R.  171,  and  cases  there  cited. 

A  minister  of  the  Church  of  England  cannot  by  law  refuse  to  bury  the 
child  of  a  dissenter ;  and  if  he  do,  it  is  a  subject  for  a  proceeding  against 
him  in  the  ecclesiastical  court. 

Kemp  v.  Wickes,  3  Phill.  R.  264. 

The  ecclesiastical  court  has  no  jurisdiction  over  a  royal  will  of  a  de- 
ceased sovereign  of  England,  in  which  no  executors  are  named,  and 
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where  the  reigning  sovereign  has  succeeded  in  right  of  his  crown  to  all 
<he  goods  of  the  deceased,  and  a  proceeding  by  a  legatee  against  the 
king's  proctor  to  obtain  probate  is  not  sustainable. 
In  the  goods  of  King  George  III.,  1  Adams's  R.  255. 

(See  the  10  G.  4,  c.  53,  regulating  the  duties,  salaries,  and  emoluments 
of  the  officers,  clerks,  &c,  of  the  ecclesiastical  courts.) j| 

'E)  How  the}'  are  to  proceed,  as  to  those  Matters  in  which  they  have  a  Jurisdiction, 
otherwise  will  be  controlled  by  the  Temporal  Courts. 

The  ecclesiastical  jurisdiction  is  derived  from  the  common  law;  but 
v/ie  form  of  the  proceedings,  and  the  coercive  power  exercised  in  the 
ecclesiastical  courts,  are  after  the  form  of  the  canon  or  civil  law ;  and, 
therefore,  the  judges  of  the  common  law  will  give  credit  to  their  proceed- 
ings and  sentences,  in  matters  in  which  they  have  a  jurisdiction,  and 
believe  them  consonant  to  the  law  of  the  holy  church,  although  against 
the  reason  of  the  common  law  ;  and  if  there  be  a  gravamen,  it  must  be 
redressed  by  appeal. 

4  Co.  29  a;  7  Co.  42  b  ;  Roll.  Abr.  530;  2  Roll.  Abr.  298,  299. 

They  may  cite  the  members  of  a  corporation  by  their  Christian  names 
and  names  of  baptism,  for  a  duty  due  from  them  in  their  corporate  ca- 
pacity, as  a  rate  for  not  repairing  a  church  ;  for  they  have  no  distringas, 
h°,  at  common  law,  by  which  they  may  take  their  lands  or  goods,  and 
therefore  must  proceed  against  them  in  their  natural  capacity. 

Skin.  27. 

A  citation  may  be  served  on  a  Sunday,  or,  according  to  the  custom  of 
the  ecclesiastical  court,  it  may  be  fixed  to  the  church-door  on  a  Sunday; 
and  this  shall  not  be  said  to  be  restrained  by  the  29  Car.  2,  c.  7,  which 
prohibits  the  serving  of  any  process  whatsoever  upon  a  Sunday,  except 
in  cases  of  treason,  felony,  or  breach  of  the  peace. 

5  Mod.  449  ;  Carth.  504  ;  Ld.  Raym.  706,  arg. ;  12  Mod.  275. 

By  the  13  Car.  2,  c.  12,  §  4,  it  is  enacted,  "  That  it  shall  not  be  lawful 
for  any  archbishop,  bishop,  vicar-general,  chancellor,  commissary,  or  any 
other  spiritual  or  ecclesiastical  judge,  officer  or  minister,  or  any  other 
person,  having  or  exercising  spiritual  or  ecclesiastical  jurisdiction,  to 
tender  or  administer,  unto  any  person  whatsoever,  the  oath  usually  called 
the  oath  ex  officio,  or  any  other  oath,  whereby  such  person,  to  whom  the 
same  is  tendered  or  administered,  may  be  charged  or  compelled  to  con- 
fess, or  accuse,  or  to  purge  him  or  herself  of  any  criminal  matter  or  thing, 
whereby  he  or  she  may  be  liable  to  any  censure  or  punishment." 

For  the  proceedings  ex  officio  before  this  statute,  vide  Cro.  Eliz.  201 ;  Cro.  Car.  291 , 
Moor,  755,  pi.  1342;  Cro.  Jac.  37;  Jones,  257.  And  for  the  construction  of  this  sta- 
tute vide  Sid.  232;  Mod.  185;  10  Mod.  349;  Ld.  Raym.  263,  468;  2  Ld.  Raym.  767; 
2  Mod.  118;   Vent.  41. 

If  a  man  is  proceeded  against  in  the  spiritual  court  for  defamation, 
and  the  libel  charges  that  he  spoke  such  and  such  words,  aut  in  effectu 
consimilia,  although  a  declaration  at  law,  in  this  form,  would  be  naught 
for  uncertainty,  yet  the  libel  is  good,  being  according  to  the  course  of  the 
ecclesiastical  court. 

2  Roll.  Abr.  298,  Palmer's  case. 

If  one  sues  in  the  spiritual  court  for  a  legacy,  and  the  executor  (a) 
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pleads  that  he  hath  not  assets  beyond  the  debts  due  from  the  testator 
and  the  plea  (b)  is  refused,  a  prohibition  lies.  ' 

2  Roll.  Abr.  292.     (a)  But,  where  an  executor  pleaded  plenement  administer  and  th* 

t—*e^  N'7,77;  Latch.  114. 

If  the  spiritual  court  refuses  to  give  a  copy  of  the  libel,  a  prohibition 
will  be  granted  quousgue ;  but  there  must  be  an  affidavit  tW  such  cop? 
was  demanded  and  refused.  ry 

Vent.  252  ;  6  Mod.  308. 

The  ecclesiastical  court  can  (a)  neither  fine,  imprison,  nor  amerce  •  for 
their  jurisdiction  being  founded  on  the  canon  or  civil  law,  their  proceed 
ings  are  only  by  ecclesiastical  censures. 

11  Co.  44  a;  4  Inst.  324;  Noy  17.  (a)They  have  but  two  sorts  of  punishment, 
penance  and  costs,  which  first  may  be  commuted  or  dispensed  with  for  money.  5  Mod.  70. 

If  a  man  be  sued  in  the  ecclesiastical  court,  and  the  judge  take  an 
obligation  from  him  that  he  will  perform  the  sentence,  a  prohibition  lies- 
for  if  it  be  in  a  matter  within  his  jurisdiction,  there  are  lawful  means  of 
compelling  him  to  perform  the  sentence. 

2  Roll.  Abr.  302. 

||  See  the  act  of  53  G.  3,  c.  127,  for  the  better  regulation  of  ecclesias- 
tical courts  in  England.  || 
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The  Court  of  Admiralty  is  a  court  for  all  maritime  causes  or  matters 
arising  upon  the  high  sea,  and  its  jurisdiction  is  derived  from  the  king, 
who,  (b)  protects  his  subjects  from  pirates.  &c,  and  who  has  (c)  a  domi- 
nion over  all  the  British  seas.  This  jurisdiction  he  exercises  by  the  {d) 
lord  high  admiral,  or  those  lawfully  deputed  for  that  purpose. 

4  Inst.  142.  &  See  Courts  of  the  United  States.  9j  (b)\\  The  right  of  the  crown  of  Eng- 
land to  the  sovereignty  of  the  British  seas  may  be  proved  by  many  ancient  records,  and 
by  a  series  of  undeniable  evidence  brought  down  through  various  ages.  King  Edgar  is 
said  Quatunr  maria  vimHcare;  Sir  J.  Burroughs  cites  a  record  in  the  Tower,  having  for 
its  title  "  Of  the  Sovereignty  of  the  English  seas,  and  the  Office  of  Admiral  thereon  ;" 
Sovereignty  of  the  British  Seas  asserted,  p.  7:  and  Edward  3,  in  Hot.  Scotias  10°.  regni 
sui,  calls  himself  and  his  predecessors,  Domini  Maris  Anglicani  circumquaque  et  eliam 
Defensores.  The  extent  of  this  dominion  was  particularly  ascertained  by  a  Treaty  at 
Westminster,  Feb.  9,  1673—4,  to  be  from  Cape  Finisterre  to  the  middle  point  of  the  land 
Van  Staten,  in  Norway.  The  duty  of  the  fag,  which  is  a  consecutive  acknowledgment 
of  this  dominion,  is  as  old  as  the  reign  of  King  John,  since  whose  time  it  has  been  con- 
stantly asserted  by  his  successors.  This  mark  of  respect  indeed  had  always  appeared 
to  foreigners  so  unquestionably  our  right,  that  the  first  instance  of  its  being  inserted  as 
an  article  in  any  treaty  was  in  the  year  1654.  Treaty  of  Peace  between  the  Commonwealth 
of  England  and  the  United  Provinces,  Art.  15.  The  refusal  of  the  Dutch  admiral  to 
strike  the  (lag  in  compliance  with  the  signalgiven  by  the  English  admiral,  was  the  im- 
mediate  c  tuse  f  the  commencement  of  that  war;  and  the  Dutch  admitted  that  they  had 
ever  before  paid   that  respect  to  the  English  flag-,  but  interpreted  it  as  a  deference  due 

"  3Q  ~ 
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only  to  the  monarchy,  (c)  Though  there  can  be  no  doubt  that  the  office  of  admiral  is  of 
very  high  antiquity,  there  appears  no  express  mention  of  it  before  the  close  of  the  13th 
century,  25  E.  1,  nor  in  our  printed  law  does  it  occur  till  8  E.  2,  Rymer's  Fcedera,  torn. 
I.  p.  17(5;  Seld.  Notes  on  Fortescue,  c.  32.  In  the  beginning  of  the  following  century 
we  meet  with  two  or  more  admirals  at  the  same  time,  who  are  described  as  holding  ju- 
risdiction over  the  north  and  south  seas,  distinguished  by  the  mouth  of  the  Thames. 
But  in  10  li.  2,  the  office  of  sole  admiral  if  England  was  conferred  for  the  first  time  by 
the  king's  letters  patent  on  Richard  Fitzalan,  junior,  Earl  of  Arundel  and  Surry.  Spel- 
man's  (Glossary,  voc.  Admiral;  Fcedera,  torn.  2,  p.  162;  4  Inst.  75;  Hale's  C.  L.  36. 
Since  that  time  it  has  been  considered  as  of  high  dignity,  and  its  authority  variously 
modified  and  limited,  particularly  by  st.  28  II.  8,  and  5  Eliz.  c.  5.  It  is  at  present  ex- 
ercised by  persons  styled,  Lords  Commissioners  for  executing  the  office  of  Lord  High 
Admiral  "of  Great  Britain  and  Ireland  under  the  statute  of  2  \V.  &  M.  sess.  2,  c.  2.  || 
(rf)  By  the  2  H.  5,  stat.  1,  c.  6,  the  king  by  letters  patent  may  appoint  in  every  port  a 
conservator  of  a  truce,  worth  40/.  per  ann.  in  land  ;  who  by  the  king's  patent,  and  the 
admiral's  commission,  shall  inquire  of  offences  against  truce  and  safe  conduct,  &c,  as 
the  admirals  have  done,  &c,  saving  the  determination  of  the  death  of  a  man,  and  the  ex- 
ecution thereupon,  to  the  admiral.  The  lord  arden  of  the  cinque  ports  is  also  admiral 
there,  and  hath  the  jurisdiction  of  the  admiralty  exempt  from  the  admiralty  of  England. 
4  Inst.  223;  2  Jones,  66,  67,  which  jurisdiction  is  saved  to  him  by  several  acts  of  par- 
liament, as  2  H.5,  stat.  1,  c.  6  ;  27H.  8,c.4;  28  H.  8,  c.  15;  5  Eliz.  c.  5;  11  &  13  W. 
3,  c.  7;  48  G.  3,  c.  130,  §  18. 

[The  jurisdiction  of  the  admiralty  is  twofold,  and  holden  before  dis- 
tinct tribunals ;  the  one  is  the  ordinary  court  for  deciding  in  controver- 
sies relating  to  contracts  made  at  sea,  and  is  called  the  instance  court : 
the  other  determines  the  right  to  maritime  captures  and  seizures,  and  is 
called  the  prize  court.  The  jurisdiction  in  both  cases  is  exercised  by 
the  same  person :  he  is  appointed  judge  of  the  admiralty  by  a  commis- 
sion under  the  great  seal,  which  enumerates  particularly,  as  well  as 
generally,  every  object  of  his  jurisdiction,  but  makes  no  mention  of 
prize.  To  constitute  that  authority,  or  to  call  it  forth,  in.  every  war,  a 
commission  under  the  great  seal  issues  to  the  lord  high  admiral,  to  will 
and  require  the  court  of  admiralty,  and  the  lieutenant  and  judge  of  the 
said  court,  his  surrogate  or  surrogates,  and  they  are  thereby  authorized 
and  required  to  proceed  upon  all  and  all  manner  of  captures,  seizures, 
prizes,  and  reprisals  of  ail  ships  and  goods,  that  are,  or  shall  be  taken ; 
and  to  hear  and  determine,  according  to  the  course  of  the  admiralty, 
and  the  law  of  nations.  And  a  warrant  issues  to  the  judge  accord- 
ingly. 

Dougl.  613,  614.]  {See  1  Pet.  1,  Jennings  v.  Carson's  Exrs.  and  p.  4,  n. ;  4  Cran. 
5,  n.  S^  C.  lb.  282 ;  1  Pet.  233,  n.  Stevens  v.  The  Sandwich  ;  1  Dall.  105,  106.  The 
district  courts  of  the  United  States  possesses  all  the  powers  of  a  court  of  admiralty, 
whether  considered  as  an  instance  or  a  prize  court.  3  Dall.  6,  Glass  v.  The  sloop  Bet- 
sey; and  the  cases  referred  to  above.} 

For  the  better  bringing  together  the  several  cases  and  resolutions  that 
have  been  in  the  temporal  courts,  relating  to  the  jurisdiction  of  the 
court  of  admiralty,  I  shall  consider, 

(A)  To  what  Places  the  Jurisdiction  of  the  Admiralty  is  confined. 

(B)  To  what  Things  its  Jurisdiction  extends:  And  herein  of  such  Matters  as  arise, 

partly  on  Sea,  and  partly. on  Land. 

(C)  To  what  Contracts  its  Jurisdiction  extends:  And  herein  of  Contracts  made  on 

the  Sea. 

(D)  To  what  Crimes  and  Offences  its  Jurisdiction  extends. 

(E)  By  what  Law  it  proceeds;  and  the  Form  of  such  Proceedings. 
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(A)  To  what  Places  the  Jurisdiction  of  the  Admiralty  is  confined. 
It  is  laid  down  ac  a  general  rule  in  our  common  law  books,  that  the 
admiral's  jurisdiction  is  confined  to  matters  arising  on  the  high  seas 
only,  (a)  and  that  he  cannot  take  conusance  of  contracts,  &c,  made  or 
done  in  any  river,  haven,  or  creek,  within  any  county ;  and  that  all  mat- 
ters arising  within  these  are  triable  by  the  common  law. 

.(a)  As  4  Inst.  137,  138,  139,  140;  12  Co.  129;  Moor,  122,  892;  Godb.261;  2  Sid 
81;  Hob.  79,212;  13Co.52;  2  Brownl.  10,  37;  2Bulst.322;  Roll.  Rep.  133.  But 
our  books  seem  not  to  be  agreed  what  shall  be  counted  altum  mare,  or  the  high  sea.  By 
some,  it  is  no  part  of  the  sea  where  one  may  see  what  is  done  on  the  other  side  of  the 
water.  4  Inst.  140,  141 ;  12  Co.  80;  Moor,  892.  That  what  is  within  tin- b..dy  of  the 
county  is  no  part  of  the  sea.  4  Inst.  140.  That  the  admiralty  court  cannot  hold  plea  of 
a  thing  done  upon  the  river  Thames,  because  done  within  the  body  of  the  county.  Roll. 
Abr.  531;  Owen,  122;  2  Brownl.  37,  S.  C.  adjudged  ;  Leon.  106;  Moor,  91(3;  2  Roll. 
Rep.  413,  S.  P.  adjudged.  Nor  of  a  matter  arising  at  Limehouse.  Cro.  Jac.  514;  2  Roll. 
Rep.  49  ;  Moor.  891,  S.  P.  adjudged.  But  by  Owen,  123,  such  place  as  is  covered  with 
salt  water  is  altum  mare.  &  See  Bouv.  L.  D.  High  Seas ;  1  Gall.  624 ;  5  Mason's  R. 
290;  3  Wheat.  336;  3  Wash.  C.  C.  R.  515;  Serg.  Const.  Law,  334.  g/  And  Roll.  Rep. 
250,  by  Coke,  the  admiralty  court  hath  conusance  of  a  matter  done  in  a  ship  riding  in  a 
port  that  is  not  within  the  body  of  a  county.  But  it  seems  agreed,  that  though  in  a  libel 
in  the  court  of  admiralty  the  fact  is  laid  to  be  done  super  altum  mare  ,•  yet  it  may  be  sur- 
mised that  it  was  done  in  corpnre  com.,&c,  and  thereupon  a  prohibition  will  be  granted, 
for  the  surmise  is  traversable.     Moor,  891 ;  Latch.  11. 

But  it  hath  been  resolved,  That  between  the  high  and  low  water 
mark,  the  common  law  and  admiralty  have  imperium  divisum,  scilicet, 
the  one  when  it  is  not,  and  the  other  when  it  is  covered  with  water ;  and 
that  (b)  the  soil  upon  which  the  sea  flows  and  reflows  may  be  parcel  of 
a  manor. 

5  Co.  107,  Sir  Henry  Constable's  case;  And.  89,  S.  C;  3  Inst.  113,  S.  P.  (A)  If  a 
man's  lands  lie  to  the  sea,  if  they  are  increased  by  insensible  degrees,  (0  that  is,  by  allu- 
vion, vide  Bouv.  L.  D.  tit.  Alluvion,')  they  belong  to  the  soil  adjoining;  but  if  the  sea 
leaves  any  shore  by  the  sudden  falling  off  of  the  water,  then  such  derelict  lands  belong 
to  the  king.  Dyer,  326;  2  Roll.  Abr.  170.  If  a  river,  as  far  as  there  is  a  flux  of  the 
sea,  leaves  its  channel,  it  belongs  to  the  king;  for  the  English  sea  and  channels  belong 
to  the  king,  and  he  hath  the  property  in  the  soil,  having  never  distributed  them  out 
among  his  subjects.  2  Roll.  Abr.  170.  But,  if  a  river,  in  which  there  is  no  tide,  should 
leave  its  bed,  it  belongs  to  the  owners  on  both  sides;  for  they  have,  in  that  case,  the 
property  in  the  soil,  being  no  original  part  or  appendix  to  the  sea,  but  distributed  out  as 
other  lands.  2  Roll.  Abr.  170.  If  the  sea  overflow  my  land  for  forty  years,  and  after 
reflow,  yet  I  shall  have  my  land  again;  for  the  act  of  nature  cannot  alter  the  property. 
2  Roll.  Abr.  1168. 

By  the  13  R.  2,  c.  5,  upon  complaint  of  encroachments  made  by  the 
admirals  and  their  deputies,  it  is  enacted,  "  That  the  admirals  and  their 
deputies  shall  not  (c)  meddle  of  any  thing  done  within  the  realm,  but 
only  of  a  thing  done  upon  the  sea,  according  to  that  which  hath  been 
duly  used  in  the  time  of  the  noble  King  Edward,  grandfather  of  our 
lord  the  king  that  now  is." 

For  the  construction  of  this  statute,  vide  3  Bulst.  205.  (c)  This  must  be  intended 
of  holding  pleas,  and  not  of  awarding  execution;  for,  notwithstanding  this  statute,  the 
judge  of  the  admiralty  may  do  execution  in  the  body  of  the  county.     13  Co.  52. 

By  the  15  R.  2,  c.  3,  upon  the  like  complaint,  it  is  declared,  "That 
of  all  manners  of  contracts,  pleas,  and  quarrels,  and  all  other  things 
done  or  arising  within  the  bodies  of  the  counties,  as  well  by  land  as  by 
water,  and  also  of  wreck  of  the  sea,  the  admiral's  court  shall  have  no 
manner  of  conusance,  power,  or  jurisdiction,  but  all  such  manner  of 
contracts,  pleas  and  contracts,  and  all  other  things  arising  within  the  bo- 
dies of  the  counties,  as  well  by  land  as  by  water,  as  afore,  and  also  wreck 
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of  the  sea,  shall  be  tried,  determined,  discussed,  and  remedied,  by  the 
laws  ot"  the  land,  and  not  before  nor  by  the  admiral,  nor  his  lieutenant 
in  nowise.  Nevertheless,  (d)  of  the  death  of  a  man,  and  of  a  mayhem 
done  in  great  ships,  being  and  hovering  in  the  main  stream  of  great 
rivers  only  beneath  the  (e)  bridges  of  the  same  rivers  near  the  sea,  and 
in  no  other  place  of  the  same  river,  the  admiral  shall  have  conusance; 
and  also  to  arrest  ships  in  great  flotes,  for  the  great  voyages  of  the  king 
and  the  realm  ;  saving  to  the  king  all  manner  of  forfeitures  and  profits 
thereof  coming;  and  he  shall  have  jurisdiction  on  such  flotes  during 
such  voyages  only,  saving  to  lords,  &c,  their  liberties  and  franchises. 

(r/)  By  the  resolution  of  the  judges  in  Cro.  Car.  297,  by  the  equity  of  this  statute  he 
may  redress  all  annoyances  and  obstructions  in  those  rivers,  which  are  an  impediment 
to  navigation,  and  may  try  contracts  and  injuries  done  there  which  concern  navigation 
at  sea;  but  qu.  (e)  In  Owen,  121,  it  is  said  per  Cur.,  That  the  translator  mistook 
bridges  for  points,  as  the  Land's  End.  [The  words  in  the  act  are,  "paraval  les  pountz." 
In  the  old  abridgment  it  is  portis:  in  the  Nova  Slatuta  it  is  pointz.] 

By  the  2  H.  4,  c.  11,  reciting  the  13  R.  2,  c.  13,  it  is  enacted,  "That 
he  (a)  that  feeleth  himself  aggrieved  (b)  against  the  form  of  the  said 
statute,  shall  have  his  action  by  writ  grounded  upon  the  case  against  (c) 
him  that  doth  so  pursue  in  the  court  of  admiralty,  and  recover  his  dou- 
ble damages  against  the  pursuant,  and  the  same  person  shall  incur  the 
pain  of  10/.  to  the  king  for  the  pursuit  so  made,  if  he  be  attainted." 

(«)  The  action  may  be  brought  by  one  part-owner,  for  it  is  grounded  merely  on  a  tort. 
Carth.  295.  [Ca.  temp.  Hardw.  271 ;  2  Str.  1075.]  (b)  If,  upon  petition  to  the  judge 
of  the  admiralty,  a  ship  is  stopped  in  the  harbour  till  caution  is  given  not  to  trade  within 
the  limits  of  the  East  India  Company,  this  is  a  prosecution  within  the  statute,  though 
there  is  no  formal  plaintiff  or  defendant;  and  in  many  cases  the  suits  there  are  against 
the  ship  itself.  Carth.  294;  Skin.  361;  4  Mod.  176;  Salk.  31 ;  3  Lev.  353,  S.  C, 
between  Child  and  Sands,  (c)  Though  the  prosecution  be  by  the  command  of  the  king, 
and  in  the  name  of  his  proctor,  yet  if  it  was  upon  the  solicitation  and  by  the  procuration 
of  the  parties,  and  they  pay  the  fees,  they  pursue  within  the  intention  of  the  act. 
3  Lev.  353. 

[The  above  statutes,  it  hath  been  solemnly  determined,  are  intended 

to  check  the  usurpations  of  the  Instance  court  only,  and  do  not  at  all 

relate  to  the  Prize  court;  for  the  jurisdiction  in  cases  of  prize  does  not 

depend  on  the  locality,  but  the  nature  of  the  question,  which  is  not 

governed  by  the  rules  of  the  common  law,  but  by  the  jus  belli.  Hence, 

the  prize  court  have  exclusive  cognisance  of  all  captures  made  at  land 

by  the  assistance  of  a  fleet. 

Lindo  v.  Rodney,  Dougl.  613.] 

|| A  piece  of  land  grown  up  by  accretion  of  soil  from  the  sea  belongs 
to  the  lord  of  the  soil  as  a  gradual  and  imperceptible  increment,  and  not 
to  the  king  as  derelict,  if  the  increment  has  been  so  slow  as  to  be  imper- 
ceptible in  its  daily  progress,  though  clearly  perceptible  after  a  lapse  of 
years. 

The  King  v.  Lord  Yarborough,  3  Barn.  &  C.  91. 

(As  to  the  boundary  between  the  corpus  comitatus  and  the  high  seas, 
see  tit.  Piracy.)  || 

B)  To  what  Things  its  Jurisdiction  extends:    And  herein  of  such  Matters  as  arise 

partly  on  Sea  and  partly  on  Land. 

The  admiralty  court  has  jurisdiction,  where  a  ship  founders,  or  is  split 
at  sea,  over  the  goods  which  become  (d)  flotsam,  jetsam,  or  ligan. 
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and  a  suit  for  these  must  be  in  that  court ;  but  for  goods  wrecked  they 
(e)  must  be  claimed  by  action  at  common  law. 

5  Co.  107;  2  Inst.  167;  4  Inst.  154;  Palm.  96;  Sid.  178;  Roll.  Abr.  531.  (d)  There 
are  four  sorts  of  shipwrecked  goods,  viz.  flotsam,  jetsam,  ligan,  and  wreck.  Flotsam  is 
when  the  ship  is  split,  and  the  goods  float  upon  the  water  between  high  and  low  water 
mark;  jetsam  is  when  the  ship  is  in  danger  to  be  drowned,  and  for  saving  the  ship  the 
goods  are  cast  into  the  sea;  lagan,  or  ligan,  is  when  the  heavy  goods  are  cast  into  the 
sea  with  a  buoy,  that  the  mariners  may  know  where  to  retake  them;  wreck  is,  where 
goods  shipwrecked  are  cast  upon  the  land;  these,  when  all  the  crew  are  drowned,  be- 
long to  the  king,  or  the  lord  of  the  manor,  to  whom,  it  is  presumed,  the  king  has  crranted 
them  ;  but  by  Westm.  1,  c.  4,  if  a  dog  or  a  cat  (which  are  put  for  instances^escape  alive, 
the  right  owner  shall  have  them  again,  if  he  claim  them  within  a  year  and  a  day  after  the 
seizure.  2lnst.l67;  5Co.l06;  Bract,  lib.  3,  f.  120;  Molloy,  237.  ||  By  an  ordonnance 
of  Louis  the  14th,  the  proprietors  of  shipwrecked  goods  are  permitted  to  reclaim  them  with- 
in a  year  and  a  day,  paying  the  expense  of  salvage ;  Ordonn.  de  la  Marine,  art.  29,  tit.  9, 
liv.  4:  and  we  are  informed,  that  even  after  this  prescribed  time  the  claimants  might  re- 
cover them.  "  Le  Roi  &  M.  L'Amiral  ayant  toujours  eu  la  grandeur  d'ame  d'admeltre  les 
reclamations,  quoique  faites  hors  du  ferns  prescrit.  Valin,  Sur  POrd.  de  la  Marine,  loc.  cit. 
By  an  act  of  our  own  country,  the  12th  Ann.  st.  2,  c.  18,  §  2,  goods  saved  from  a  vessel 
stranded  on  these  coasts,  if  not  claimed  in  twelve  months,  are  to  be  sold,  and  the  resi- 
due of  the  money  arising  from  the  sale,  after  deducting  all  charges,  together  with  a  fair 
and  just  account  of  the  whole,  is  to  be  transmitted  to  the  Exchequer,  for  the  benefit  of 
the  owner  when  appearing,  who  upon  affidavit,  or  other  proof  of  his  right  thereto,  to 
the  satisfaction  of  one  of  the  barons  of  the  coif  of  the  Exchequer,  is  upon  his  order  to 
receive  the  same.  But  goods  so  saved  (not  being  wrecked  goods,  or  jetsam,  flotsam,  or 
lagan)  are  subject,  after  salvage  and  charges  paid,  to  the  same  customs  and  duties  as 
other  merchandises  regularly  imported.  5  G.  1,  c.  11,  §  10.  ||  (e)  By  the  express 
words  of  15  R.  2,  they  have  no  conusance  of  goods  wrecked. 

And  although  the  admiralty  court  has  jurisdiction  of  flotsam,  &c.  and 
shall  determine  what  it  is  by  the  rules  of  the  civil  law,  yet  that  must  be 
understood  where  the  thing  is  super  all  urn  mare  ;  and,  therefore,  if  a 
ship,  which  becomes  flotsam  and  derelict,  comes  into  the  body  of  a 
county,  they  have  no  jurisdiction. 

Sid.  178  ;  Keb.  657. 

So,  if  flotsam  comes  to  land,  and  is  taken  by  one  that  hath  no  title, 
an  action  lies  at  common  law,  and  no  proceedings  shall  be  thereon  in 
the  admiralty;  for  it  need  not  be  condemned  as  a  prize. 

2  Mod.  294. 

At  (a)  common  law,  the  king  only  could  erect  beacons,  light-houses, 
and  sea-marks;  but  of  later  times,  by  letters  patents  granted  to  the  lord 
admiral,  he  hath  power  to  (b)  erect  beacons,  sea-marks,  and  signs  for 

the  sea. 

4  Inst.  148.  (a)  But  by  8  Eliz.  c.  13,  the  master,  wardens,  assistants  of  the  Trinity 
house  at  Deptford  Strond,  had  power  given  them  to  erect  beacons,  marks,  and  signs  for 
the  sea,  &c.  vide  4  Inst.  149.     (b)  A  suit  for  the  profits  of  the  beaconage  of  a  rock  m 

the  sea,  near in  Cornwall,  may  be  in  the  court  of  admiralty;  Cross  and  Diggs, 

Sid.  158,  adjudged;  and  it  was  said,  as  the  profits  of  the  beacons  belonged  to  the 
admiral,  so  the  suit  for  them  ought  to  be  in  his  court,  though  the  rock  be  the  freehold  of 
another,  and  part  of  his  inheritance. 

If  the  original  cause  arises  upon  the  sea,  and  other  matters  happen 
upon  the  land  depending  thereupon,  yet  the  trial  shall  be  in  the  court  of 

admiralty.  „  „   .       mL    c    j 

Vent.  173;  2  Lev.  25;  Sid.  320.  /ZSee  De  Lovio  v.  Boit,  2  Gall.  4/1  ;  The  .Sand- 
wich, 1  Pet.  Adm.  R.  233. g/ 

As,  if  a  man  takes  a  thing  upon  the  sea  and  brings  it  to  the  land,  and 
afterwards  carries  it  away,  the  suit  for  this  shall  be  in  the  admiralty 
court,  for  this  is  a  continued  act. 

Roll.  Abr.  533 ;  4  Inst.  130 ;  12  Co.  97  ;  12  Mod.  135,  like  point. 

Vol.  II.— 93  3q2 


73S         THE   COURT   OF   ADMIRALTY. 

(B)  To  what  Things  its  Jurisdiction  extends. 

So,  if  goods  are  taken  piratically  out  of  a  ship,  and  afterwards  sold 
upon  land,  a  suit  may  be  commenced  in  this  case  in  the  admiralty  court, 
against  the  vendee. 

March,  110;  Cro.  Eliz.  685,  S.  P.  adjudged  ;  unless  the  sale  had  been  in  a  market 
overt :  but  vide  Hob.  78  ;  Roll.  Abr.  531,  532.  And  that  in  such  case  the  party  may 
have  an  action  of  trover  and  conversion  at  common  law. 

So,  if  a  ship  be  taken  by  pirates  and  carried  to  Tunis,  and  there  sold, 
it  being  originally  within  the  jurisdiction  of  the  admiral,  it  so  continues, 
notwithstanding  the  sale  afterwards  upon  the  land. 

Vent.  308;  /S  Martin  v.  Hunter's  Lessee,  1  Wheat.  335.  # 

15ut,  if  the  owner  of  a  ship  sends  her  to  the  Indies  to  merchandise, 

and  the  crew  commit  piracy,  by  which,  according  to  the  admiral  law, 

the  ship  becomes  forfeited,  and  the  admiral  seizes  her  accordingly;  if 

afterwards  the  owner  takes  the  sails  and  tackling  out  of  the  ship,  lying 

infra  corpus  com.,  no  suit  for  this  can  be  in  the  admiralty  court ;  for 

the  admiral  hath  his  remedy  by  action  at  common  law. 

Roll.  Abr.  532;  Roll.  Rep.  285,  S.  C.  adjudged  ;  3  Bulst.  148.  [But,  if  a  ship  be 
arrested  by  process  out  of  the  admiralty  court  for  a  matter  arising  within  their  jurisdic- 
tion, and  she  be  rescued  afterwards  at  land,  the  cognisance  of  the  rescue  belongs  to  the 
admiralty  jurisdiction.     Rigden  v.  Hedges,  1  Ld.  Raym.  446.     Per  Holt,  C.  J.] 

If  a  suit  be  in  the  admiralty  court  for  making  a  lighter  for  the  carriage 
of  mud,  or  the  like,  within  the  body  of  the  county  upon  the  Thames, 
and  not  for  navigation,  a  prohibition  lies. 

Roll.  Abr.  533. 

If  a  ship  is  taken  by  pirates  upon  the  sea,  and  the  master  to  redeem 
the  ship  contracts  with  the  pirates  to  pay  them  50/.  and  pawns  his  per- 
son for  it,  and  the  pirates  carry  him  to  the  isle  of  S,  and  there  he  pays 
it  with  money  borrowed,  and  gives  bond  for  the  money,  he  may  sue  in 
the  admiralty  for  50/.  because  the  original  cause  arose  upon  the  sea,  and 
what  followed  was  but  accessary  and  consequential. 

Hard.  183,  Spark  and  Stafford,  adjudged. 

If  there  be  wars  with  the  Dutch,  and  one  having  letters  of  marque 
take  an  Ostender  for  a  Dutch  ship,  and  bring  it  into  a  haven,  and  libel 
against  it  to  have  it  condemned  as  a  prize,  but  sentence  be  given  that  it 
was  no  prize ;  the  Ostender  may  libel  in  the  admiralty  against  the  cap- 
tain, for  the  damage  the  ship  received  while  it  lay  in  the  port ;  for  the 
original  taking  being  at  sea,  the  bringing  it  into  the  port,  in  order  to  have 
it  condemned,  is  but  a  consequence  thereof. 

Lev.  243,  Turner  and  Neal ;  Sid.  367,  S.  C.  adjudged. 

If  an  English  ship  takes  a  French  ship  richly  laden,  the  French  being 
in  enmity  with  us,  and  such  ship  is  libelled  against,  and  after  due  notice 
on  the  Exchange,  &c.  declared  a  (a)  lawful  prize,  the  king's  proctor  may 
exhibit  a  libel  in  the  admiralty  court,  to  compel  the  taker  (who  sent  the 
ship  to  Barbadoes,  and  converted  the  lading  to  his  own  use)  to  answer 
the  value  of  the  prize  to  the  king ;  although  it  was  objected,  that  by  the 
first  sentence  the  property  was  vested  in  the  king,  and  that  this  second 
libel  was  in  nature  of  an  action  of  trover,  of  which  the  court  of  admi- 
ralty cannot  hold  plea. 

Carth.  499,  Rex  v.  Broom  ;  Ld.  Raym.  271,  adjudged  ;  being  fully  debated  ;  and  that 
the  second  libel  was  but  a  continuance  of  the  first  suit,  and  a  charge  grounded  upon  the 
first  sentence  by  way  of  execution  thereof.  Salk.  32,  S.  C.  and  vide  Carth.  423. 
(a)  That  prize  or  no  prize  is  a  matter  altogether  appropriated  to  the  jurisdicUon  of  the 
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admiralty,  and  not  triable  at  common  law,  vide  Carth.  175,  476  ;  /3  Bingham  v  Cabot 
et  al.  3  Dall.  40 ;  The  Gloucester,  2  Dall.  37 ;  The  St.  Lawrence,  2  Gall.  VJ.?j  [  \nd 
that  court  having  exclusive  jurisdiction  over  all  questions  of  prize ;  hath  the  same  juris- 
diction over  all  matters  that  are  consequential  to  it,  Le  Caux  v.  Eden,  Douo-1.  591  &c  • 
Lindo  v.  Rodney,  lb.  591,  n.  1  ;  Livingstone  v.  M'Kenzie,  3  T.  Rep.  332;  Smart  v! 
Wolff,  lb.  323,  or  arise  incidentally  in  the  construction  of  acts  of  parliament  or  procla- 
mations. Home  v.  Earl  of  Camden,  I  H.  Bl.  476,  amir,  but  reversed  in  K.  B.  4  T. 
Rep.  382,  and  that  reversal  affirmed  in  parliament.  Printed  Cases  of  the  Lords,  June 
22d,  1795.]   yCase  of  the  Danish  ship  Noysomhed,  7  Ves.  593.|| 

(C)  To  what  Contracts  its  Jurisdiction  extends  :  And  herein  of  Contracts  made  on  Sea. 

The  court  of  admiralty  hath  no  jurisdiction  as  to  contracts  made  at 
(a)  land,  whether  such  contract  be  made  here  or  in  foreign  parts. 

4  Inst.  134,  139 ;  12  Co.  103  ;  Hob.  79,  212.  (a)  If  a  contract  be  made  upon  the 
sea,  which  is  afterwards  sealed  upon  the  land,  the  court  of  admiralty  cannot  hold  plea 
thereof.     Hob.  79,  212.     /SSee  1  Pet.  92,  231.gr 

If  a  ship  lying  at  anchor  wants  victuals,  and  sends  to  land  to  J  S  to 
bring  victuals,  and  so  the  contract  is  made  in  the  ship,  the  admiralty 
shall  have  conusance;  seeks,  if  the  contract  is  made  entirely  at  land,  and 
the  victuals  after  sent  to  the  ship. 

Latch.  \\,per  Dod.     /SSee  Andrews  et  al.  v.  Ess.  F.  &  M.  Ins.  Co.  3  Mason,  16.  jr1 

If  a  contract  or  obligation  be  made  upon  the  sea,  yet  if  it  be  not  for  a 
marine  cause,  the  suit  upon  this  contract  or  obligation  shall  be  at  com- 
mon law,  and  not  in  the  admiralty  court ;  for  if  a  man  makes  an  obliga- 
tion for  the  security  of  a  debt  growing  before  upon  the  land,  or  if  he 
makes  a  promise  to  pay  it,  this  cannot  be  sued  in  the  court  of  admiralty. 
but  at  common  law. 

Hob.  12,  Bridgman's  case;  Roll.  Abr.  532,  S.  C. 

If  a  man  contracts  with  me  in  London,  in  consideration  of  100/.,  to 
transport  certain  commodities  into  Turkey ;  if  he  does  not  perform  it,  I 
cannot  sue  him  in  the  court  of  admiralty,  because  the  contract  was  here, 
and  nothing  done  upon  the  sea. 

Roll.  Abr.  325;  4  Inst.  139. 

If  a  charterparty  be  made  in  England,  to  do  certain  things  in  several 
places  upon  the  sea,  though  no  act  is  to  be  done  in  England,  but  all 
upon  the  sea,  yet  no  suit  can  be  in  the  admiralty  court  for  the  non-per- 
formance of  the  agreement ;  for  the  contract  is  the  original,  (b)  without 
which  no  cause  of  suit  can  be,  and  this  contract  is  out  of  their  jurisdic- 
tion ;  and  where  part  is  triable  by  the  common  law,  and  part  by  the 
admiral  law,  the  common  law  shall  be  preferred. 

Roll.  Abr.  532,  533;  Roll.  Rep.  486,  S.  C;  4  Inst.  135,  139,  142;  Moor,  450. 
{b)  Both  the  contract  and  breach  must  concur  to  make  the  cause  of  suit,  which  is  entire; 
therefore,  &c.    Hob.  212. 

In  cases  of  necessity,  the  master  may  hypothecate  or  pledge  the  ship 
or  goods,  and  (c)  such  contract  is  cognisable  in  the  admiralty  court. 

Roll.  Abr.  530;  Hob.  11;  Moor,  918.  (c)That  such  hypothecation  is  allowed,  be- 
cause no  other  remedy  at  common  law;  but,  where  A  contracted  with  B  for  a  cable, 
which  he  delivered  at  Ratcliffe-upon-Thames,  and  B  sued  in  the  admiralty,  a  prohibition 
was  granted  ;  though  it  was  insisted  that  the  want  of  the  cable  was  occasioned  by  the 
stress  of  weather  at  sea;  for  here  the  contract  was  at  land,  and  a  remedy  for  the  breach 
at  common  law;  but  had  the  hypothecation  been  at  Rotterdam,  or  in  any  other  foreign 
part,  the  remedy  had  been  proper  in  the  admiralty  court.  Salk.  34.  [An  hypothecation 
bond  given  in  the  course  of  a  voyage,  though  it  be  executed  on  land,  and  under  seal,  is 
cognisable  in  the  admiralty  court.  Menetone  v.  Gibbons,  3  T.  Rep.  267;  Johnson  v. 
SKippen,  2  Ld.  Raym.  982;  1  Salk.  35,  S.  C;  6  Mod.  79.] 
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The  mariners  may  sue  in  the  admiralty  court  for  their  wages,  although 
the  hiring  was  by  the  master  on  land  ;  and  this  is  allowed  in  favour  of 
navigation,  for  here  they  may  all  join  in  the  same  libel ;  also,  by  the 
admiral  law  they  have  remedy  against  the  ship  and  owners,  as  well  as 
against  the  master;  and  it  would  be  a  great  discouragement  to  seafaring 
men,  to  oblige  them  to  bring  separate  actions,  and  those  against  a  mas- 
ter, who  may  happen  to  be  insolvent. 

Winch.  8;  4  Inst.  Ill;  Vent.  146,  343;  3  Mod.  244,  245;  Salk.  33,  pi.  4;  Ld. 
Raym.  576,  632;  Carth.  518;  2  Ld.  Raym.  1044;  12  Mod.  405.  [In  the  case  above 
referred  to  in  Salk.  33,  p.  4,  Lord  Holt  is  made  to  say,  that  it  was  by  mere  indulgence 
that  mariners  were  permitted  to  sue  in  the  admiralty  for  their  wages;  that  it  is  against 
the  statute  of  15  R.  2  expressly,  but  that  communis  error  fecit  jus.  But  the  stat.  4  Ann. 
c.  16,  §  17,  puts  suits  for  seamen's  wages  very  clearly,  though  by  implication,  upon  a 
legal  footing;  for  the  words  of  that  section  are,  "That  all  suits  and  actions  in  the  court 
of  admiralty  for  seamen's  wages,  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  such  suits  or  actions  shall  accrue."] 

So,  of  the  other  officers  under  the  master,  as  the  (a)  mate,  (b)  purser, 
boatswain,  &c,  for  though  they  contract  with  the  master,  yet  it  is  on  the 
credit  of  the  ship,  &c. 

0)  Salk.  33,  pi.  5;  2  Stra.  937 ;  2  Barnard.  K.  B.  160;  12  Mod.  440;  /SlPet.246.g 
(6)  Raym.  3 ;  2  Stra.  658  ;  2  Barnard.  K.  B.  297.  So,  a  carpenter,  Stra.  707 ;  2  Vent. 
181 ;  Salk.  33,  pi.  5;  Mod.  93;  /Sand  a  cook  or  steward,  2  Pet.  269. $ 

So,  a  shipwright  may  sue  in  the  admiralty  court  for  (c)  the  building 
of  a  ship  (d)  for  navigation  upon  the  sea. 

(c)  Roll.  Abr.  533.  For  amending  a  ship.  Cro.  Car.  296.  (d)  If  a  contract  be  with 
seamen  to  go  on  a  voyage,  and  they,  in  order  thereunto,  work  in  a  harbour,  and  after, 
the  voyage  is  intercepted  through  the  owner's  fault,  as,  if  the  ship  be  arrested  for  his 
debt,  <\:c. ;  the  seamen  shall  sue  for  their  wages  for  the  work  done  in  the  harbour,  in 
pursuance  of  the  contract  to  go  on  a  voyage,  in  the  admiralty,  as  much  as  if  they  had 
gone  the  voyage ;  seciis,  if  the  retainer  of  them  had  been  only  to  do  the  work  in  the  har- 
bour.   6  Mod.  238  ;  2  Ld.  Raym.  1044.     [2  Wils.  264.] 

But,  if  there  is  any  special  agreement,  by  which  the  mariners  are  to 
receive  their  wages  in  any  other  manner  than  is  usual ;  or  if  the  agree- 
ment is  under  seal,  the  mariners  cannot  sue  in  the  admiralty  court. 

Salk.  31,  pi.  1,  Opy  and  Addison;  [Campion  v.  Nicholas,  Stra.  405;  Day  v.  SearleT 
2  Stra.  968;  How  v.  Nappier,  4  Burr.  19.]  0  A  seaman  who  might  have  received  his 
washes  abroad,  but  who  elected  to  accept  a  bill  of  exchange,  has  not  the  right  to  admi- 
ralty process  in  the  admiralty  against  the  ship.    The  William  Mora,  2  Hagg.  R.  136. # 

Nor  can  the  master  sue  in  the  admiralty  court ;  for  his  contract  is  on 
the  credit  of  the  owners,  and  not  like  that  of  the  mariners,  which  is  on 
the  credit  of  the  ship. 

4  Inst.  141;  Raym.  3;  Salk.  33;  Ld.  Raym.  576.  [Com.  Rep.  74.]  Carth.  518, 
S.  P.,  although  the  owner  was  beyond  sea,  and  the  ship  lay  here.  /SThe  Favourite, 
2  Rob.  R.  237 ;  Abbott  on  Shipp  pt.  1,  c.  4,  §  1,  p.  474.  In  the  United  States,  courts 
of  admiralty  allow  payments  to  the  master  for  advances  and  necessary  disbursements 
abroad,  of  the  nature  of  liens,  out  of  remnants  and  surplusages  remaining  in  the  registry, 
from  the  proceeds  of  the  sale  of  a  ship  by  their  decree.  The  Jersey,  Peters's  Ad.  R.  223 
The  master  may  sue  in  personam  for  his  wages  as  master.  Willard  v.  Dorr,  3  Mason, 
91  ;  Hammond's  case,  4  Mason,  196;  The  Grand  Turk,  1  Paine,  78.  A  mate  may  sue 
as  a  seaman.  Savage's  case,  5  Mason, -460;  Robinett's  case,  2  Rob.  261 ;  and  a  cooper 
is  also  considered  as  a  seaman,  Thompson's  case,  6  Mason.  And  a  surgeon,  The 
Lethe,  Bee,  Adm.  R.  424  ;  Mills  v.  Long,  Sayer,  136  ;  The  Lord  Hobart,  2  Dods.  10! , 
and  a  pilot,  The  Nelson,  6  Rob.  227 ;  The  Anne,  1  Mason,  508,  may  sue  in  the  admi- 
ralty. 

The  English  court  of  admiralty  will  entertain  a  suit  instituted  bv  a 
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foreign  seaman  with  the  sanction  of  the  minister  of  the  government  to 
which  the  libellants  belong. 

The  Wilhehn  Frederick,  1  Hagg.  MO.g/ 

If  a  contract  is  made  at  Malaga,  concerning  the  lading  of  a  ship,  and 
for  breach  thereof  upon  the  sea,  viz.,  that  he  would  not  receive  forty 
butts  of  wine  into  the  ship,  according  to  agreement,  there  is  a  libel  in  a 
foreign  admiralty,  and  sentence  that  the  wine  shall  be  received  into  the 
ship,  which  is  refused ;  yet  there  can  be  no  suit  in  the  admiralty  here, 
reciting  the  former  sentence,  and  charging  the  defendant  with  a  breach 
thereof;  for  though  one  may  libel  here  upon^a  sentence  in  a  foreign  ad- 
miralty, for  the  execution  of  it,  yet  there  being  no  complete  sentence  in 
the  foreign  admiralty,  but  an  award  only,  that  the  wine  should  be  re- 
ceived ;  this  suit  for  breach  thereof  is  in  nature  of  an  original  suit,  which 
ought  not  to  be,  though  the  breach  was  at  sea,  because  upon  a  contract 
made  at  land. 

Vent.  32,  Jurado  and  Gregory;  Sid.  418;  Lev.  267,  S.  C. 

If  there  are  several  partners  of  a  ship,  and  the  major  part  of  them  are 
for  sending  her  a  voyage  to  sea,  to  which  the  rest  disagree;  whereupon, 
according  to  the  common  usage  in  such  cases,  the  greater  number  sug- 
gest, in  the  admiralty  court,  the  disagreement  of  their  partners;  and  then, 
according  to  their  usage  there,  they  order  certain  persons  to  appraise  the 
ship,  who  accordingly  set  a  value  thereon;  and  then  the  major  part, 
who  agreed  to  the  voyage,  enter  into  a  recognisance,  wherein  they  bind 
themselves  jointly  and  severally  to  the  disagreeing  parties,  in  a  sum  pro- 
portionable to  their  shares,  according  to  the  value  set  by  the  appraisers, 
to  secure  the  shares  in  the  ship  of  those  who  disagree  to  the  voyage, 
against  all  adventures;  there  can  be  no  suit  on  this  agreement  or  stipu- 
lation in  the  admiralty  court ;  for  the  contract  was  made  on  land,  and 
therefore  the  temporal  courts  must  have  conusance  of  it. 

Carth.  2G,  Knight  and  Berry,  adjudged,  and  prohibition  to  such  a  suit  granted,  though 
after  sentence  and  appeal  to  the  delegates ;  and  per  Holt,  the  part  owners,  who  are  the 
major  part,  are  not  without  remedy  in  such  case;  for  a  special  action  on  the  case  may 
be  framed  at  the  common  law.  Hard.  473,  S.  P.,  but  no  resolution;  6  Mod.  162,  S.  P., 
but  no  resolution.  [The  whole  doctrine  here  advanced  hath  been  overruled,  and  the 
right  of  the  admiralty  court  to  compel  security  in  such  case  as  well  for  the  freight  as  for 
the  value  of  the  respective  shares  in  the  ship,  in  the  event  of  her  being  lost,  and  to  do 
execution  upon  it,  hath  been  recognised  in  several  subsequent  eases.  Dimmock  v. 
Chandler,  Fitzg.  197;  2  Str.  890,  S.  C;  1  Barnardist.  415,  S.  C;  Lambert  v.  Ache- 
tree,  1  Ld.  Raym.  223  ;  Blacket  v.  Ansley,  Ibid.  235  ;  De  Grave  v.  Hedges,  2  Ld.  Raym. 
1285;  Ouston  v.  Hebden,  1  Wils.  101.  Such  right  had  indeed  been  allowed  in  preced- 
ing cases.  Anon.  2  Ch.  Ca.  36;  Shelly  v.  Winson,  1  Vern.  297;  Anon.  Skin.  230.] 
$In  the  United  States,  the  courts  of  admiralty  possess  jurisdiction  to  settle  the  matters 
in  dispute  amonor  part  owners,  respecting  the  employment  of  the  ship.  Willing  v.  Blight, 
2  Peters's  AdnuR.  288;  Dunl.  Pr.  67,  68;  Conk.  Pr.  155.  See  also  The  Apollo, 
1  Hagg.  R.  306;  Ouston  v.  Hebden,  1  Wils.  101;  1  Abbott  on  Shipp.  pt.  1,  c.  3, 
§6,  p. V5/ 

(D)  To  what  Crimes  and  Offences  its  Jurisdiction  extends. 
By  the  28  H.  8,  c.  15,  it  is  enacted,  "That  all  treasons,  felonies,  rob- 
beries, murders,  and  confederacies  to  be  committed  in  or  upon  the  sea, 
or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  or  admirals 
have,  or  (a)  pretend  to  have  power,  authority,  or  jurisdiction,  shall  be 
inquired,  tried,  heard,  determined,  and  judged  in  such  shires  and  places 
in  the  realm,  as  shall  be  limited  by  the  king's  commission  or  commis- 
sions to  be  directed  for  the  same,  in  like  form  and  condition,  as  if  any 
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such  offence  or  offences  had  been  committed  or  done  in  or  upon  the 
land:  and  such  commissions  shall  lie  had  under  the  king's  great  seal, 
directed  to  the  admiral  or  admirals,  or  to  his  or  their  lieutenant,  deputy 
or  deputies,  and  to  three  or  four  such  other  substantial  persons  as  shall 
he  named  or  appointed  by  the  lord  (b)  chancellor  of  England  for  the  time 
being,  from  time  to  time,  and  as  oft  as  need  shall  require,  to  hear  and 
determine  such  offences  after  (c)  the  common  course  of  the  laws  of  this 
land,  used  for  treasons,  felonies,  &c,  done  and  committed  upon  the  land 
within  this  realm." 

See  2  H.  H.  P.  C.  12,  &c. ;  2  Hawk.  P.  C.  c.  25,  §  43.  How  piracy,  and  offences 
committed  on  the  sea  wire  punisned  before  this  statute,  vide  4  Ass.  25;  3  Inst.  115; 
S.P.C.lOb;  H.P.C.77;  3  Inst.  112.  («)  This  must  be  intended  between  the  high 
water  ami  low  water  mark,  where  there  is  divisum  imperium  at  several  times.  3  Inst. 
113.  But  if  done  in  such  creek  or  haven  where  the  admiral  hath  no  jurisdiction,  the 
commissioners  cannot  meddle  with  it.  Owen,  122;  Moor,  756;  Roll.  Rep.  175;  H.P.  C. 
77.  (61  Hob.  146.  (<•)  Vet  it  still  remains  an  offence  of  a  special  nature;  and  there- 
fore the  indictment  must  allege  the  fact  to  be  done  upon  the  sea,  and  must  have  both 
the  words  felonice  and  piratice  ,■  and  no  offence  is  punishable  by  virtue  of  this  act  aa 
piracy,  which  would  not  have  been  felony  if  done  on  land ;  consequently,  the  taking  of 
an  enemy's  ship  by  an  enemy  is  not  within  the  statute.  3  Inst.  112;  S.  P.  C.  114  j 
Roll.  Rep.  175.  And  although  the  statute  ordains,  that  it  shall  have  the  like  trial  and 
punishment  as  are  used  for  felony  at  common  law,  yet  this  shall  not  be  carried  so  far  as 
to  make  it  also  agree  with  it  in  other  particulars  which  are  not  mentioned  ;  and  therefore 
it  shall  not  be  included  in  a  general  pardon  of  all  felonies.  Moor,  756;  3  Inst.  112; 
Co.  Lit.  391 ;  H.  P.  C.  77  ;  2  Hal.  Hist.  Plac.  Cor.  370.  Nor  shall  an  attainder  for 
this  offence  work  any  corruption  of  blood.  3  Inst.  112;  H.  P.  C.  77.  But  it  hath  been 
resolved,  that  an  offender  standing  mute  on  an  arraignment,  by  force  of  this  statute,  shall 
have  judgment  of peine  forte  et  dure.  3  Inst.  114  ;  Dyer,  241.  [But  by  12  Geo.  3,  c.  20 
ki  Standing  mute  in  piracy  amounts  to  a  conviction,  and  the  court  shall  award  the  same 
sentence  as  on  a  conviction  by  verdict  or  confession."] 

"JInd  it  is  further  enacted.  That  such  persons  to  whom  such  com- 
mission or  commissions  shall  be  directed,  or  four  of  them  at  the  least, 
shall  have  full  power  and  authority  to  inquire  of  such  offences,  and  every 
of  them,  by  the  oaths  of  twelve  good  and  lawful  inhabitants  in  the  shire 
limited  in  their  commission,  in  such  like  manner  and  form  as  if  such 
offences  had  been  committed  upon  the  land  within  the  same  shire ;  and 
that  every  indictment  found  and  presented  before  such  commissioners 
of  any  treasons,  felonies,  robberies,  murders,  manslaughters,  or  such 
other  offences,  being  committed  or  done  in  or  upon  the  seas,  or  in  or 
upon  any  other  haven,  river,  or  creek,  shall  be  good  and  effectual  in  the 
law ;  that  if  any  person  or  persons  happen  to  be  indicted  for  any  such 
offence  done,  or  hereafter  to  be  done  upon  the  seas,  or  in  any  other 
place,  above  limited,  that  then  such  order,  process,  judgment,  and  exe- 
cution shall  be  used,  had,  done,  and  made  to  and  against  every  such 
person  and  persons  so  being  indicted,  as  against  traitors,  felons,  and 
murderers,  for  treason,  felony,  robbery,  murder,  or  other  such  offences 
done  upon  the  land,  by  the  laws  of  this  realm  is  accustomed;  and  that 
the  trial  of  such  offence  or  offences,  if  it  be  denied  by  the  offender  oi 
offenders,  shall  be  had  by  twelve  lawful  men  inhabited  in  the  shire 
limited  within  such  commission,  which  shall  be  directed  as  is  aforesaid, 
and  no  challenge  or  challenges  to  be  had  for  the  hundred;  and  such  as 
shall  be  convicted  of  any  such  offence,  by  verdict,  confession,  or  process, 
by  authority  of  any  such  commission,  shall  have  and  suffer  such  pains 
of  death,  losses  of  lands,  goods,  and  chattels,  as  if  they  had  been  attainted 
and  convicted  of  any  treasons,  felonies,  robberies,  or  other  the  said  of- 
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fences  done  upon  the  land;  and  shall  also  be  excluded  from  the  benefit 
of  their  clergy." 

It  was  (a)  held,  that  by  force  of  this  statute  accessories  to  piracy  could 
not  be  tried  ;  but  tins  is  remedied  by  1 1  &  12  W.  3,  c.  5,  by  which  aiders 
and  comforters,  and  the  receivers  of  the  goods,  are  made  accessories  and 
to  be  tried  as  pirates,  by  2S  H.  S,  c.  15.     [And  by  S  G.  1,  c.  24,  made 
perpetual  by  2  G.  2,  c.  28,  persons  made  accessories  by  11  &  12  W  3 
are  to  be  deemed  principal  pirates,  felons,  and  robbers/und  to  be  pro- 
ceeded against  accordingly.]     Also,  the  said  statute   11   &   12  W    3 
directs  how  pirates  may  be  tried  beyond  sea,  according  to  the  civil  law' 
by  commission  under  the  great  seal  of  England. 

(a)  Vide  Yelv.  134. 

By  the  5  Eliz.  c.  5,  §  30,  several  offences  in  the  act  mentioned,  if  done 
on  the  main  sea,  or  coasts  of  the  sea,  being  no  part  of  the  body  of  any 
county,  and  out  of  any  haven  and  pier,  shall  be  tried  before  the  admiral 
or  his  deputy,  and  other  justices  of  oyer  and  terminer,  according  to  the 
statute  of  28  H.  8,  c.  15. 

By  1  Ann.  sess.  2,  c.  9,  §  4,  captains  and  mariners  belonging  to  ships, 
and  destroying  the  same  at  sea,  shall  be  tried  in  such  places  as  shall  be 
limited  by  the  king's  commission,  and  according  to  28  H.  8,  c.  15. 

And  by  4  G.  1,  c.  11,  §  7,  all  persons,  who  shall  commit  any  offence 
for  which  they  ought  to  be  adjudged  pirates,  felons,  or  robbers,  by  11  & 
12  W.  3,  c.  5,  may  be  tried  and  judged  for  every  such  offence  according 
to  the  form  of  28  H.  8,  c.  15,  and  shall  be  excluded  from  their  clergy. 

See  4  G.  1,  c.  12,  §  3,  and  8  G.  1,  c.  24,  made  perpetual  by  2  G.  2,  c.  28,  §  7,  and 
11  G.  l,c.  29,  §  6;  18  G.  2,  c.  30. 

|[  By  39  G.  3,  c.  37,  all  offences  committed  on  the  high  seas  out  of  the 
body  of  any  county  of  the  realm,  are  declared  to  be  offences  of  the  same 
nature  respectively,  and  to  be  liable  to  the  same  punishment  respectively, 
as  if  they  had  been  committed  on  the  shore,  and  are  to  be  inquired  of, 
heard,  tried,  and  determined  and  adjudged  in  the  same  manner  as  trea- 
sons, felonies,  murders,  and  confederacies  are  directed  to  be  by  the  act 
of  28  H.  8,  c.  15.  And  any  person  tried  for  the  crime  of  murder  or 
manslaughter  committed  upon  the  sea,  by  virtue  of  any  commission 
directed  under  the  said  act,  and  found  guilty  of  manslaughter  only,  is 
entitled  to  receive  the  benefit  of  clergy  in  like  manner,  and  subject  to 
the  same  punishment  as  if  he  had  committed  such  manslaughter  upon 
the  land. 

By  43  G.  3,  c.  113,  §  5,  accessaries  to  any  felony  committed  on  the 
high  seas  are  triable  in  the  manner  prescribed  by  the  act  of  28  H.  8, 
c.  15. 

The  subjects  of  foreign  states  charged  with  offences  committed  aboard 
English  ships  on  the  high  seas  are  triable  under  this  act  of  28  H.  8, 
c.  15. 

1  Taunt.  32.  || 

[By  stat.  33  G.  3,  c.  66,  §§  70—73,  which  was  to  continue  in  force 
during  the  then  hostilities  with  France,  a  session  of  oyer  and  terminer 
and  jail-delivery  for  the  trial  of  offences  committed  on  the  high  seas, 
within  the  jurisdiction  of  the  admiralty  of  England,  is  required  to  be 
holden  twice  at  least  in  the  year.  And  any  commissioner  named  in  the 
commission  for  trying  such  offences,  or  any  justice  of  the  peace  may 
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take  informations  upon  oath  touching  the  said  offences,  and  cause  t&e 
parties  to  be  apprehended  and  committed;  and  shall  bind  over  all  per- 
sons, whom  they  shall  respectively  judge  necessary,  to  appear,  prosecute, 
and  give  evidence  against  the  offender  at  the  next  admiralty  sessions, 
which  information  and  recogisance  shall  be  transmitted  to  the  registrar 
to  be  laid  before  the  court :  And  the  marshal,  his  deputy,  all  sheriffs, 
and  other  officers  for  keeping  the  peace  are  required  diligently  to  obey 
and  execute  the  precepts,  warrants,  and  orders  of  the  court.] 

(E)  By  what  Law  it  proceeds,  and  the  Form  of  such  Proceedings. 

All  maritime  affairs  are  regulated  chiefly  by  the  civil  law,  the  Rho- 
dian  laws,  the  laws  of  [a)  Oleron,  or  by  certain  peculiar  and  municipal 
laws  and  constitutions  appropriated  to  certain  cities,  towns,  and  coun- 
tries bordering  on  the  sea. 

Godolph.  Adm.  Juris.  40.  (a)  So  called,  for  that  they  were  made  by  King  Richard  I. 
when  he  was  there.  Co.  Lit.  11  b,  260  b.  ||Godolphin,  in  "an  appendix  to  his  view 
of  the  Admiralty  Jurisdiction,"  has  given  a  collection  of  them  in  forty-seven  articles. 
&  A  translation  is  appended  to  1  Pet.  Adm.  Dec.  $  Selden  thinks,  that  Richard  pub- 
lished them,  not  as  Duke  of  Aquitaine,  but  by  his  right  at  that  time,  as  King  of  Eng- 
land, to  superintend  and  direct  all  transactions  on  those  seas;  Mare  Clausum,  c.  24, 
which  perfectly  agrees  with  the  opinion  of  Sir  Leoline  Jenkins,  who  says  of  these  laws 
that  "the  western  world  received  them  from  the  English,  by  way  of  deference  to  the  so- 
vereignty  of  our  Kings  in  the  British  ocean,  and  to  the  judgment  of  our  countrymen  in 
sea  affairs."  Sir  Leoline  Jenkins's  Charge  to  the  Cinque  Ports,  p.  lxxxvii.  Henry  II., 
about  twenty  years  before,  had  promulgated  a  law  of  wreck  in  that  island,  which  was 
adopted  by  his  son.     Rymer's  Fcedera,  torn.  i.  p.  12;  20  H.  H. ;  A.  D.  H74.|| 

If  the  owner  of  a  ship  victuals  it,  and  furnishes  it  to  sea  with  letters 
of  reprisal,  and  the  master  and  mariners  when  they  are  at  sea  commit 
piracy  upon  a  friend  of  the  king,  without  the  notice  or  assent  of  the 
owner,  yet  by  this  the  owner  shall  lose  his  ship  by  the  admiral  law,  and 
our  law  ought  to  take  notice  thereof. 

Roll.  Abr.  530;  but  vide  Roll.  Rep.  285. 

By  the  civil  law  and  custom  of  merchants,  if  the  ship  be  (b)  cast  away, 
or  perish  through  the  mariners'  default,  they  lose  their  wages;  so,  (c)  if 
taken  by  pirates,  or  if  they  run  away ;  for  if  it  were  not  for  this  policy, 
Ihey  would  forsake  the  ship  in  a  storm,  and  yield  her  up  to  enemies  in 
any  danger. 

Sid.  179;  Mod.  93;  Vent.  146;  12  Mod.  408,  409,  442.  (ft)  But  whether  the  execu- 
tors of  those  mariners  who  died  before  the  casting  away  of  the  ship  may  recover  the 
wages  due  to  their  testators,  qu.  and  vide  Sid.  179 ;  Keb.  684.  (c)  For  refusing  to  n>ht 
when  commanded  by  the  master,  vide  22  &  23  Car.  2,  c.  11. 

If  a  man  of  Friezland  sues  an  Englishman  in  Friezland  before  the 
governor  there,  and  there  recovers  against  him  a  certain  sum,  upon 
which  the  Englishman,  not  having  sufficient  to  satisfy  it,  comes  into 
England,  (d)  and  the  governor  sends  his  letters  missive  into  England, 
omnes  magistratus  infra  regnum  Anglise  rogans  to  make  execution 
of  the  said  judgment,  the  judge  of  the  admiralty  may  execute  this  judg- 
ment by  imprisonment  of  the  party,  and  he  shall  not  be  delivered  by  the 
common  law ;  for  this  is  by  the  law  of  nations,  that  the  justice  of  one 
nation  shall  be  aiding  to  the  justice  of  another  nation,  and  for  one  to  ex- 
ecute the  judgment  of  the  other ;  and  the  law  of  England  (e)  takes  notice 
of  this  law,  and  the  judge  of  the  admiralty  is  the  proper  magistrate  for 
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this  purpose  for  he  only  hath  the  execution  of  the  civil  law  within  this 
realm. 

Roll.  Abr.  530,  Wier's  case,  (d)  So,  upon  a  judgment  given  in  a  court  of  admiralty, 
execution  may  be  sued  in  foreign  parts.  Godb.  260,  arguendo.  If  a  ship  is  condemned 
as  the  king's  prize  in  a  foreign  admiralty,  such  sentence  may  be  executed  hi  re.  Salk.  32. 
(e)  If  a  ship  is  sold  by  virtue  of  a  sentence  in  the  court  of  admiralty  in  Franco,  (being 
then  in  amity  with  England,)  the  sentence  shall  not  be  examined  in  an  action  at  com" 
mon  law;  for  we  ought  to  give  credit  to  their  sentences,  else  they  will  nol  give  credit  to 
the  sentences  of  our  court  of  admiralty,  2  Ld.  Raym.  893,  936;  but  the  way  to  be  re- 
lieved is  to  petition  the  king,  who  will  examine  the  case,  and,  if  he  finds  cause  of  com- 
plaint, send  to  his  ambassador  residing  there,  and  upon  failure  of  redress,  will  grant 
letters  of  marque  and  reprisal.  Raym.  473;  Skin.  59;  and  vide  Vent.  ::-2.  But  where 
the  court  said  they  would  give  no  regard  to  a  sentence  in  the  court  of  admiralty  of  Scot- 
land, vide  Rudly  and  Egglesfield,  2  Saund.  259,  260;  Vent.  174.  But  it  was  agreed 
the  sentence  in  Scotland  was  pleadable  in  the  court  of  admiralty  hero.  Vent.°274 ; 
2  Lev.  25,  and  2  Saund.  260.  The  validity  of  the  sentence  in  the  admiralty  in  Scot- 
land is  determinable  by  the  law  of  the  admiralty  here.  0  A  decree  in  rem  is  conclusive 
upon  all  the  world.  Penhallow  v.  Doane,  3  Dall.  86;  Williams  v.  Armroyd,  7  C ranch, 
423,  432.  g/ 

The  (a)  master  of  a  ship  may  hypothecate  or  pledge  the  ship  without 
the  consent  of  the  owner,  for  tackling  and  victuals,  or  lie  (b)  may  borrow 
money  for  the  necessaries  of  the  ship,  and  in  such  cases  the  party  may 
in  the  admiralty  court  (of  which  our  law  will  take  notice)  (c)  either  pro- 
ceed against  the  owner  or  against  the  ship. 

Hob.  11  :  Moor,  918;  Roll.  Abr.  530.  (a)  Or  he  that  is  reputed  master.  Noy,  95. 
But  not  before  the  voyage  begins.  Stra.  695  ;  see  12  Mod.  406.  (&)  Though  in  fact  it 
be  not  employed  accordingly,  and  the  owner  must  take  his  remedy  against  the  master. 
Noy,  95.  (c)  2  Sid.  161,  said  to  have  been  so  lately  agreed.  But  vide  Salk.  35;  Ld. 
Raym.  932;  6  Mod.  79;  11  Mod.  30,  pi.  1.  That  the  master  cannot  by  his  contract 
make  the  owners  personably  liable,  although  he  may  bind  the  ship,  for  he  can  have  no 
credit  abroad  without  such  security  by  hypothecation. 

But  the  master  cannot  sell  the  ship  and  broken  tackle,  though  there  is 
no  probability  of  its  being  saved,  partly  in  respect  of  the  tempest,  and 
partly  in  respect  of  the  barbarity  of  the  inhabitants,  who  took  away 
every  thing  that  was  cast  upon  the  shore. 

Sid.  453,  per  Hale,  Ch.  B. 

If  a  merchant's  ship  is  taken  by  an  (d)  enemy,  and  a  month  after  is 
retaken  by  an  English  ship,  (e)  the  first  owner  {g)  shall  not  have  resti- 
tution, for  the  ship  was  gained  by  battle  with  an  enemy. 

2  Brownl.  11,  Weston's  case,  {d)  Otherwise  if  by  a  pirate.  Vent.  174.  (e)  Where 
the  property  is  not  altered  until  the  prize  is  brought  infra  praesidia  of  that  king  by 
whose  subject  it  is  taken.  March,  110,  111.  /S It  is  now  considered  that  the  act  of 
bringing  a  prize  infra  praesidia  is  not,  of  itself,  sufficient  to  change  the  property,  there 
must  be  a  sentence  of  condemnation  to  effect  this  purpose.  1  Rob.  Adm.  \l.  134; 
1  Kent.  Com.  104;  Chit.  Law  of  Nat.  98;  Abbott  on  Ship.  14;  Bouv.  L.  D.  Infra 
prassidia.tf  [(g)  But.  the  property  is  not  completely  vested  so  as  to  bar  the  former 
owner,  in  favour  of  a  rescuer  or  vendee,  till  there  has  been  a  sentence  of  condemnation 
in  some  foreign  or  domestic  admiralty  court.  10  Mod.  79;  2  Burr.  694,  1208,  1209; 
Doua.  617.  (l  Johns.  Rep.  471  ;  Wheelright  v.  Depeyster,  4  Cran.  280  ;  8  Term,  270; 
5  Bo's.  &  Pul.  319,  320;  1  Bay,  8,  23,  470.}  And  it  is  usual,  in  the  prize  acts,  to  pre- 
serve the  ritrht  of  the  orio-inal  owner,  even  after  condemnation,  paying  the  salvage 
thereby  fixed.] 

If  two  ships  meet  at  sea  together,  though  they  went  not  forth  consorts, 
and  one  of  the  ships,  in  the  presence  of  the  other,  takes  a  prize,  the  other 
ship  which  was  present  shall  have  the  moiety,  for  the  presence  of  this 
ship  was  a  terror  to  the  ship  taken. 

2  Leon.  182,  per  curiam.    See  the  case  of  the  Cape  of  Good  Hope,  2  Robinson,  282. 
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If  an  infant,  being  master  of  a  ship  at  St.  Christopher's,  beyond  sea, 
by  contract  with  another,  undertakes  to  carry  certain  goods  from  St. 
Christopher's  to  England,  and  there  to  deliver  them  according  to  the 
agreement,  but  wastes  and  consumes  them,  he  may  be  sued  for  the 
goods  in  the  court  of  admiralty,  though  he  be  an  infant ;  for  this  suit  is 
but  in  nature  of  a  detinue  or  trover  and  conversion  at  the  common  law. 

Roll.  Ahr.  530,  Fumes  and  Smith,  adjudged. 

If  goods  are  thrown  overboard  in  stress  of  weather,  in  danger  or  just 
fear  of  enemies,  in  order  to  save  the  ship  and  the  rest  of  the  cargo,  that 
which  is  saved  shall  contribute  to  a  proportion  of  that  which  is  lost ;  and 
this  average,  which  by  the  civil  law  and  custom  of  merchants  binds  the 
owners,  may  be  (a)  pleaded  to  an  action  at  common  law. 

Molloy,  246.     (a)  2  Bulst.  290. 

But  average  is  not  due,  unless  the  goods  are  lost  in  such  a  manner 
that  thereby  the  residue  in  the  ship  are  saved  ;  as,  if  goods  are  thrown 
overboard  to  lighten  the  ship,  or  by  composition  part  is  given  to  a  pirate 
to  save  the  rest ;  but,  if  a  pirate  takes  part  by  violence,  average  shall 
not  be  paid  for  them. 
Moor,  297. 

So,  where  A  being  one  of  the  owners  of  a  ship,  loaded  on  board  her 
two  hundred  and  ten  tons  of  oil,  and  B  loaded  on  board  her  eighty  bales 
of  silk  upon  a  freight,  by  contract  both  to  be  delivered  at  London  ;  the 
ship  was  pursued  by  enemies,  and  forced  into  a  harbour,  &c,  and  the 
master  ordered  the  silk  on  shore,  being  the  most  valuable  commodity, 
(though  they  lay  under  the  oils,  and  took  up  a  great  deal  of  time  to  get 
at  them,)  the  ship  and  oils  were  afterwards  taken,  and  the  owner  of  the 
oils  brought  his  bill  in  equity  to  have  contribution  from  the  owner  of 
the  silk ;  but  in  this  case,  as  the  loss  of  the  oils  did  not  save  the  silks, 
nor  the  saving  of  the  silks  lose  the  oils,  the  bill  was  dismissed. 

Show.  Pari.  Ca.  18,  19. 

By  the  civil  law  the  admiralty  court  may  take  a  recognisance  in  (b) 
nature  of  a  stipulation  from  the  defendant  to  answer  the  action;  and  if 
he  does  not  obey,  they  may  take  his  body  ;  for  it  is  necessary  that  every 
court  shall  have  a  compulsory  power  of  enforcing  obedience  to  his  de- 
crees, and  this  course,  having  prevailed  there  time  out  of  mind,  cannot 
be  altered  without  an  act  of  parliament. 

Roll.  Abr.  531  ;  Cro.  Eliz.  685;  Noy,  24  ;  Hard.  473;  13  Co.  52;  2  Brownl.  26; 
2  Inst.  51  ;  Yelv.  135;  Godb.  193,  260.  (b)  But  being  no  court  of  record  they  cannot 
take  a  recognisance.  4  Inst.  135,  137.  Yet  such  a  stipulation  is  good.  Raym.  78, 
adjudged,  [though  in  the  form  of  a  recognisance.     Brymer  v.  Adkins,  1  H.  Bl.  164.] 

So,  they  may  require  Jidejussores  to  enter  into  such  stipulation,  and 
such  stipulation,  if  the  practice  has  been  so,  may  be  good,  though  entered 
into  (c)  for  a  sum  certain,  and  the  bail  taken  in  execution  thereupon ; 
and  if  they  had  not  this  power,  the  party  might  be  obliged  to  lie  in  jail 
during  the  whole  suit. 

Roll.  Abr.  531.     (c)  Raym.  78 ;  Keb.  489. 

Though  the  court  of  admiralty  is  no  court  of  record,  because  they 
proceed  there  according  to  the  civil  law,  yet  by  the  custom  of  the  court 
they  may  (d)  amerce  the  defendant  foi  his  (e)  default  by  their  discretion, 
and  may  make  execution  for  the  same  of  the  (g)  goods  of  the  defend- 
ant in  corpore  com.,  and  if  he  hath  no  goods,  take  his  body. 

13  Co.  53,  adjudged,     (d)  But  not  fine  as  judges  of  a  court  of  record  may  do.  12  Co 
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104.  But  they  may  fine  and  imprison  for  a  contempt  in  the  face  of  the  court.  Vent  1 
(e)  They  may  punish  r»ne  that  resists  the  execution  of  the  process  of  the  court,  hut  not 
give  damages  to  the  party.  Vent.  1.  But  because  they  had  no  cognisance  of  the  ori- 
ginal matter,  upon  which  the  process  was  grounded,  a  prohibition  was  granted,  &c. 
Style,  171,  340.  (g)  But  they  can  in  no  case  take  land  in  execution.  Godb.  l!Ci,260. 
Said  by  Coke,  that  the  process  of  the  admiralty  court  is  to  imprison  accordin<>-  to  1()  H 
6,  vide  Hard.  474;  Noy,  24;  Godb.  260;  Sid.  148. 

When  a  (a)  provisionate  decree,  as  they  call  it,  or primum  decretum, 
is  given  for  the  possession  of  a  ship,  and  she  is  seized,  upon  security- 
given  by  the  course  of  the  admiralty,  she  may  be  hired  out. 

Vent.  174.  (a)  That  upon  such  interlocutory  decree  no  appeal  lies  to  the  delegates. 
Vent.  174.  [For  this  court,  as  well  as  the  court  of  chivalry,  is  governed  by  thi  civil 
law;  and  by  that  law,  there  can  be  no  appeal,  but  where  gravamen  est  irreparabile.  Sir 
Henry  Blount's  case,  1  Atk.  295.     Vide  Moor,  814,  contr.] 

-  ||  For  the  avoiding  of  tedious  suits  in  civil  and  marine  causes,  it 
is  enacted  by  8  El.  c.  5,  that  "  All  and  every  such  judgment  and  sen- 
tence definitive  as  shall  be  given  or  pronounced  in  any  civil  and  marine 
cause,  upon  appeal  lawfully  made  therein  to  the  queen's  majesty  in  her 
highness's  Court  of  (b)  Chancery,  by  such  commissioners  or  delegates  as 
shall  be  nominated  and  appointed  by  her  majesty,  her  heirs  and  succes- 
sors, by  commission  under  the  half  seal,  (c)  as  it  hath  been  heretofore 
used  in  such  cases,  shall  be  final,  and  no  further  appeal  to  be  had  or 
made  from  the  said  judgment  or  sentence  definitive,  or  from  the  said 
commissioners  or  delegates  for  or  in  the  same,  any  law,"  &c. 

(J>)  For  in  such  case  no  writ  of  error  lies.  4  Inst.  135,  339,  341.  (c)  Though  the 
word  half  seal  is  here  used,  yet  a  commission  under  the  great  seal  is  good,  for  the 
object  of  the  act  was  to  restrain  the  use  of  smaller  seals  than  the  half  seal.  Besides, 
the  great  seal  includes  the  half  seal.  Waltham  v.  Phoynes,  1  Ro.  Rep.  300.  Of  the 
half  seal  I  have  not  been  able  to  obtain  any  account,  there  being  no  seal  so  named  at 
present  in  use.  Whatever  it  was,  it  would  seem  (most  probably  in  consequence  of  this 
resolution  of  Waltham  v.  Phoynes)  to  have  been  superseded  in  practice  by  the  great  seal; 
for  the  only  course  of  proceeding  in  these  cases,  within  any  official  memory,  has  been 
to  issue  the  commission  under  the  great  seal,  upon  the  chancellor's  fiat  affixed  to  a  peti- 
tion presented  to  him  for  leave  to  appeal. || 

[It  is  onlv  from  the  ordinary  court  of  the  admiralty  that  the  appeal 
lies  to  the  delegates.  From  the  prize  court  the  appeal  is  in  pursuance 
of  national  conventions,  to  commissioned  members  of  the  privy  council, 
called  iords  commissioners  in  prize  causes. 

3  BI.  Com.  69.] 

||  Qu.  whether  a  commission  of  review  be  now  grantable  to  examine 
a  sentence  of  the  committee  of  council  in  prize  causes. 

Vide  4  Ves.  202,  205,  206. 

When  two  powers  are  at  war,  they  have  a  right  to  make  prizes  of  the 
ships,  goods,  and  effects  of  each  other  upon  the  high  seas :  whatever  is 
the  property  of  the  enemy  may  be  acquired  by  capture  at  sea,  but  the 
property  of'a  friend  cannot  be  taken,  provided  he  observes  his  neutrality. 

Report  of  the  Judge  of  the  Prerogative  Court,  of  the  Advocate-General  and  Attorney 
and  Solicitor-General,  in  answer  to  the  Prussian  memorial  and  Exposition  des  Motifs, 
&c.  in  1752,  concerning  neutral  ships.  Collect.  Jurid.  133.  This  admirable  paper 
was  principally  the  work  of  Mr.  Murray,  the  solicitor-general,  and  has  always  been 
held  in  hiah  estimation,  as  correctly  laying  down  the  principles  of  the  law  of  nations 
as  to  capture  of  neutral  ships.  Vattel  calls  it  an  excellent  piece  on  the  law  of  nations. 
Vattel,  Droit  de  Gens,  1.  2,  c.  7,  §  84;  and  Montesquieu  says  it  was  a  reponse  sans  re- 
pli<jue.     Letters,  5  March,  1753. 

Hence  the  law  of  nations  has  established,  that  the  goods  of  an  enemy 
on  board  the  ship  of  a  friend  may  be  taken  :  that  the  lawful  goods  of  a 
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friend  on  board  the  ship  of  an  enemy  ought  to  be  restored ;  that  contra- 
band goods  going  to  the  enemy,  though  the  property  of  a  friend,  may 
be  taken  as  a  prize,  because  supplying  the  enemy  with  what  enables 
him  better  to  carry  on  the  war,  is  a  departure  from  neutrality.  By  the 
maritime  law  of  nations,  universally  and  immemorially  received,  there 
is  an  established  method  of  determination  whether  the  capture  be,  or 
be  not  lawful  prize. 

Before  the  ship  or  goods  can  be  disposed  of  by  the  captor,  there  must 
be  a  regular  judicial  proceeding,  wherein  both  parties  may  be  heard, 
and  condemnation  thereupon  as  prize  in  a  court  of  admiralty,  judging 
by  the  law  of  nations  and  treaties. 

The  proper  and  regular  court  for  these  condemnations,  is  the  court  of 
that  state  to  whom  the  captor  belongs.  The  evidence  to  acquit  or  con- 
demn, with  or  without  costs  or  damages,  must,  in  the  first  instance,  come 
merely  from  the  ship  taken,  viz.  the  papers  on  board,  and  the  examina- 
tion on  oath,  of  the  master  and  other  principal  officers ;  for  which  pur- 
pose there  are  officers  of  admiralty  in  all  the  considerable  sea-ports  of 
every  maritime  power  at  war,  to  examine  the  captains  and  other  princi- 
pal officers  of  every  ship  brought  in  as  a  prize,  upon  general  and  im- 
partial interrogatories,  (a)  If  there  do  not  appear  from  thence  ground 
to  condemn  as  enemies'  property,  or  contraband  goods  going  to  the 
enemy,  there  must  be  an  acquittal,  unless  from  the  aforesaid  evidence 
the  property  shall  appear  so  doubtful  that  it  is  reasonable  to  go  into  the 
further  proof  thereof.  A  claim  of  ships  or  goods  must  be  supported  by 
the  oath  of  somebody,  at  least  as  to  belief.  The  law  of  nations  requires 
good  faith  ;  therefore  every  ship  must  be  provided  with  complete  and 
genuine  papers,  and  the  master,  at  least,  should  be  privy  to  the  truth  of 
the  transaction.  To  enforce  these  rules,  if  there  be  false  or  colourable 
papers,  if  any  papers  be  thrown  overboard,  if  the  master  and  officers 
examined  in  prseparatorio  grossly  prevaricate,  if  proper  ships'  papers 
be  not  on  board,  or  if  the  master  and  crew  cannot  say  whether  the  ship 
or  cargo  be  the  property  of  a  friend  or  enemy,  the  law  of  nations  allows, 
according  to  the  different  degrees  of  misbehaviour  or  suspicion,  arising 
from  the  fault  of  the  ship  taken,  and  other  circumstances  of  the  case, 
costs  to  be  paid,  or  not  to  be  received  by  the  claimant  in  case  of 
acquittal  and  restitution.  On  the  other  hand,  if  a- seizure  is  made  with- 
out probable  cause,  the  captor  is  adjudged  to  pay  costs  and  damages, 
for  which  purpose  all  privateers  are  obliged  to  give  security  for  their 
good  behaviour ;  and  this  is  referred  to,  and  expressly  stipulated,  by 
many  treaties.  (6) 

(a)  See  the  standing  interrogatories  to  be  exhibited  on  behalf  of  the  king  to  com- 
manders, officers,  &c,  of  ships  seized  as  prizes.  1  Rob.  Ad.  R.  381.  (b)  Treaty  be- 
tween England  and  Holland,  17th  Feb.  1668,  art.  13;  between  England  and  France, 
24th  Feb.  1677;  treaty  at  Ryswick  between  France  and  Holland,  1697,  art.  30. 

Though  from  the  ship's  papers,  and  the  preparatory  examinations,  the 
property  do  not  sufficiently  appear  to  be  neutral,  the  claimant  is  often 
indulged  with  time  to  send  over  affidavits  to  supply  that  defect;  if  he 
will  not  show  the  property  by  sufficient  affidavits  to  be  neutral,  it  is  pre- 
sumed to  belong  to  the  enemy.  When  the  property  appears  from  evi- 
dence not  on  board  the  ship,  the  captor  is  justified  in  bringing  her  in, 
and  excused  paying  costs,  because  he  is  not  in  fault ;  or,  according  to 
the  circumstances  of  the  case,  may  be  justly  entitled  to  receive  his  costs. 
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If  the  sentence  of  the  court  of  admiralty  is  thought  erroneous,  there 
is  in  every  maritime  country  a  superior  court  of  review,  consisting  of 
the  most  considerable  persons,  to  which  the  parties  who  think  themselves 
aggrieved  may  appeal;  and  this  superior  court  judges  bv  the  same  rule 
which  governs  the  court  of  admiralty,  viz.  the  law  of  nations,  and  the 
treaties  subsisting  with  that  neutral  power  whose  subject  is  a  party 
before  them. 

If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the  justice  of  the 
sentence  by  the  parties  themselves,  and  conclusive.  This  manner  of  trial 
and  adjudication  is  supported,  alluded  to,  and  enforced  by  many  trea- 
ties, (a)  In  this  method  all  captures  at  sea  were  tried  during  the  last 
war  by  Great  Britain,  France,  and  Spain,  and  submitted  to  by  neutral 
powers.  In  this  method,  by  courts  of  admiralty  acting  according  to  the 
law  of  nations  and  particular  treaties,  all  captures  at  sea  have  immemo- 
rially  been  judged  of  in  every  country  in  Europe.  Any  other  method 
of  trial  would  be  manifestly  unjust,  absurd,  and  impracticable. 

(a)  See  the  treaties  referred  to,  Collect.  Jurid.  137. 

Though  the  law  of  nations  be  the  general  rule,  yet  it  may,  by  mutual 
agreement  between  two  powers,  be  varied  or  departed  from ;  and  where 
there  is  an  alteration  or  exception  introduced  by  particular  treaties,  that 
is  the  law  between  the  parties  to  the  treaty;  and  the  law  of  nations  only 
governs  so  far  as  it  is  not  derogated  from  by  the  treaty.  Thus,  by  the 
law  of  nations,  where  two  powers  are  at  war,  all  ships  are  liable  to  be 
stopped  and  examined  to  whom  they  belong,  and  whether  they  are  car- 
rying contrabrand  goods  to  the  enemy;  but  particular  treaties  have  en- 
joined a  less  degree  of  search,  on  the  faith  of  producing  solemn  pass- 
ports and  formal  evidences  of  property  duly  attested.  Particular  treaties, 
too,  have  inverted  the  rule  of  the  law  of  nations,  and  by  agreement 
declared  the  goods  of  a  friend  on  board  the  ship  of  an  enemy  to  be 
prize,  and  the  goods  of  an  enemy  on  board  the  ship  of  a  friend  to  be 
free,  as  appears  from  the  treaties  already  mentioned,  and  many  others 
So,  likewise,  by  particular  treaties,  some  goods  reputed  contraband  by 
the  law  of  nations  are  declared  free.  If  a  subject  of  the  King  of  Prus- 
sia is  injured  by,  or  has  a  demand  upon  any  person  here,  he  ought  U 
apply  to  his  majesty's  courts  of  justice,  which  are  equally  open  and  in- 
different to  foreigner  or  native.  So,  vice  versa,  if  a  subject  here  fa 
wronged  by  a  person  living  in  the  dominions  of  his  Prussian  majesty 
he  ought  to  apply  for  redress  in  the  king  of  Prussia's  courts  of  justice. 
If  the  matter  of  complaint  be  a  capture  at  sea  during  the  war,  and  the 
question  relative  to  prize,  he  ought  to  apply  to  the  judicatures  established 
to  try  these  questions. 

The  law  of  nations,  founded  upon  justice,  equity,  convenience,  and 
the  reason  of  the  thing,  and  confirmed  by  long  usage,  does  not  allow  of 
reprisals,  except  in  cases  of  violent  injuries  directed  or  supported  by  the 
state,  and  justice  absolutely  denied  in  re  minime  dubid  by  all  the  tribu- 
nals, and  afterwards  by  the  prince.  Where  the  judges  are  left  free,  and 
give  sentence  according  to  their  conscience,  though  it  should  be  errone- 
ous, that  would  be  no  ground  for  reprisals.  Upon  doubtful  questions, 
different  men  think  and  judge  differently,  and  all  a  friend  can  desire  is, 
that  justice  shall  be  impartially  administered  to  him,  as  it  is  to  the  sub- 
jects of  that  prince  in  whose  courts  the  matter  is  tried. 

A  court  of  prize  must,  according  to  the  law  and  usage  of  nations,  sit 
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in  tho  belligerant  country:  and  a  court  established  by  one  of  the  bellige- 
rants  in  a  neutral  slate,  is  not  to  be  recognised  as  a  legal  court,  or  its 
sentences  respected. 

Case  of  Flad  Oyen,  1  Adm.  R.  115 ;  Havelock  v.  Rockwood,  8  Term  R.  270. 

An  enemy's  vessel,  only  ostensibly  transferred,  and  remaining  in  the 
enemy's  trade,  is  liable  to  seizure  and  condemnation.  If  there  is  nothing 
special  or  particular  in  the  conduct  of  the  vessel,  her  national  character 
is  determined  by  the  residence  of  the  owner;  but  the  traffic  in  which  the 
ship  is  engaged,  and  the  mode  and  circumstances  of  it,  may  stamp  on 
her  another  character. 

Vigilantia,  1  Rob.  R.  1 ;  The  Emden,  Ibid.  26. 

Switzerland  and  other  interior  countries  are  allowed,  from  necessity, 
to  export  and  import  through  an  enemy's  ports ;  but  strict  proof  of 
property  is  required  ;  and  in  doubtful  cases,  orders  and  payment  for  the 
property  must  be  proved. 

Endraught,  1  Rob.  R.  19,  22;  The  Magnus,  Ibid.  31. 

The  law  of  England,  as  to  confiscating  or  restoring  the  property  of 
allies  recaptured,  is  founded  on  reciprocity ;  it  adopts  the  rule  of  the 
country  to  which  the  claimant  belongs.  Our  maritime  law  having 
adopted  the  liberal  principle  of  restitution,  on  salvage,  of  recaptured 
property  of  its  own  subjects,  gives  its  allies  the  benefit  of  this  rule,  till  it 
appears  that  the  ally  acts  otherwise  towards  British  property. 

The  Santa  Cruz,  1  Rob.  R.  50. 

A  ship  coming  out  of  a  blockaded  port  is  prima  facie  liable  to  seiz- 
ure ;  and  to  obtain  release,  the  claimant  must  satisfactorily  prove  the 
innocency  of  his  intention. 

Frederic,  1  Rob.  R.  85. 

Persons  entering  a  port  under  a  blockade  de  facto  not  publicly  pro- 
claimed, a*e  entitled  to  some  kind  of  warning  ;  aliter  if  coming  out,  for 
then  the  existence  of  the  blockade  de  facto  must  be  known. 

Vrow  Judith,  1  Rob.  R.  150. 

A  vessel  is  not  allowed  to  come  to  the  mouth  of  a  blockaded  port  to 
make  inquiry  whether  the  blockade  has  ceased  or  not. 

Spes  and  Irene,  5  Rob.  R.  77. 

In  general,  the  clearing  out  for  a  blockaded  port  is  a  breach  of  block- 
ade ;  but  in  regard  to  the  convenience  of  commerce,  and  the  great  dis- 
tance, the  court  has  allowed  American  vessels  to  clear  out,  conditionally, 
for  a  blockaded  port,  subject  to  inquiries  as  to  the  continuance  of  the 
blockade ;  but  such  inquiries  should  be  made  in  the  blockading,  not  in 
the  blockaded  country. 

Shepherdess,  5  Rob.  R.  262. 

If  a  master,  after  warning  of  the  blockade,  obstinately  persevere  in 
the  course  to  the  port,  the  court  cannot  receive  an  excuse  of  intoxication. 

A  commander  of  an  expedition  may  impose  a  valid  blockade,  though 
without  orders  from  his  government :  and  though  the  notification  of  it 
ought  properly  to  be  made  to  neutral  states,  yet  where  this  was  not 
practicable,  a  notification  to  the  hostile  governor  of  the  blockaded  port 
was  held  valid. 

The  Rolh,  6  Rob.  R.  364. 
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The  raising  of  a  blockade  by  a  superior  force  is  a  total  defeasance  of 
its  operations,  and  notification  of  its  renewal  is  necessary. 
The  Hoffnung,  6  Rob.  R.  112. 

A  vessel  having  violated  a  blockade  inwards  is  liable  to  capture  on 
her  return  voyage. 

And  a  vessel,  blockaded  in  a  port,  coming  out  with  permission  to  go 
to  a  neutral  port,  and  which  violates  the  permission,  and  unloads  in  an 
enemy's  port,  is  liable  to  capture  on  coming  out ;  but  the  fraudulent 
evasion  only  affects  the  next  immediate  voyage. 

Christiansberg,  6  Rob.  R.  376. 

A  neutral  vessel  cannot  enter  a  hostile  port  in  ballast. 
Comet,  Edwards's  Ad.  R.  32.     See  Collect.  Marit.  part  i.  p.  G6. 

It  is  no  breach  of  blockade  fairly  to  put  into  an  enemy's  port  under 
real  stress  of  weather ;  the  coming  out  of  such  port  with  a  cargo  unde- 
livered, is  not  conclusive  as  to  bona  fides  in  going  into  it. 

Charlotta,  Edwards's  R.  252. 

It  is  no  excuse  that  the  ship  goes  into  the  blockaded  port  to  procure  a 
pilot  for  another  port. 

Arthur,  Edwards's  R.  202. 

In  1665,  orders  were  made  in  council,  declaring  the  rights  of  the  lord 
high  admiral,  under  grants  of  the  crown,  to  certain  captured  vessels 
which  now  form  a  part  of  the  droits  of  admiralty.  These  orders  declare, 
that  all  ships  and  goods  of  enemies  coming  to  any  port,  creek,  or  road 
of  England  or  Ireland  by  stress  of  weather,  or  accident,  or  mistake  of 
port,  or  ignorance,  not  knowing  of  the  war,  belong  to  the  lord  high  ad- 
miral ;  but  such  as  shall  voluntarily  come  in,  either  men-of-war  or  mer- 
chantmen, upon  revolt  from  the  enemy,  and  such  as  shall  be  driven  in 
and  forced  in  port  by  the  king's  men-of-war,  and  also  ships  seized  in 
ports,  creeks,  or  roads  of  this  kingdom  or  of  Ireland,  before  declaration 
of  war,  or  reprisals,  belong  to  his  majesty.  2d,  That  all  enemies'  ships 
and  goods  casually  met  at  sea,  and  seized  by  any  vessel  not  commission- 
ated,  do  belong  to  the  admiral.  3d,  That  salvage  belongs  to  the  admiral 
for  ships  rescued.  4th,  That  all  ships  forsaken  by  the  company  belong- 
ing to  them  are  the  admiral's,  unless  a  ship  commissionated  have  given 
the  occasion  to  such  dereliction,  and  the  ship  so  left  be  seized  by  such 
ship  pursuing,  or  by  some  other  ship  commissionated,  then  in  company 
and  in  pursuit  of  the  enemy ;  and  the  like  is  to  be  understood  of  any 
goods  thrown  out  of  any  ship  pursued. 

1  Rob.  R.  231 ;  and  see  The  Rebecca,  Ibid. 

All  prize  originally  and  properly  belongs  to  the  state  ;  and  individuals 
can  only  derive  title  to  it  under  commissions  granted  to  them  from  the 
admiralty,  or  under  the  proclamation  at  the  commencement  of  war  and 
the  prize  acts.  Prize  taken  by  non-commissioned  persons  is  given  as 
above  to  the  lord  high  admiral ;  consequently,  a  capture  made  by  a 
cutter  fitted  out  by  a  captain  of  a  man-of-war,  and  manned  from  his  own 
ship,  but  without  a  commission  or  authority  from  the  admiralty,  is  a 
droit  of  the  admiralty,  and  does  not  come  to  the  man-of-war;  and  there 
is  no  distinction  as  to  the  practice  in  the  West  Indies. 

The  Melomane,  5  Rob.  R.  41  ;  Ibid.  282. 

A  ship,  seized  in  the  harbour  of  Heligoland,  which  had  been  previously 
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conquered  and  possessed  by  British  forces,  condemned  as  a  droit  of  ad 
miralty  within  the  grant,  although  the  island  was  not  then  confirmed  to 
Groat  Britain  by  a  treaty  of  peace. 

Foltina,  1  Dodson's  R.  450. 

If  contraband  articles  on  board  a  ship  do  not  belong  to  the  ship-owner, 
they  will  not  carry  with  them  the  condemnation  of  the  ship,  but  only  a 
forfeiture  of  freight ;  but  if  they  belong  to  the  ship-owner,  they  affect 
the  ship. 

Jonge  Tobias,  1  Rob.  R.  329. 

Tar  and  pitch  are  contraband ;  provisions  are  not  now  held  so,  unless 
under  particular  circumstances:  not  so  if  the  growth  of  the  country  ex- 
porting ;  less  strictly  held  if  in  an  unmanufactured  state  than  if  prepared. 

Sarah  Christina,  1  Rob.  R.  242. 

And  there  is  a  great  distinction  between  articles  supplied  for  the  ordi- 
nary use  of  life  and  those  probably  destined  for  a  military  use.  Cheeses 
carried  to  Brest  from  Amsterdam  by  a  neutral  ship  held  contraband. 

Jonge  Margaretha,  1  Rob.  R.  194;  and  see  The  Endraught,  Ibid.  25;  The  Edward, 
4  Rob.  R.  68 ;  The  Charlotte,  5  Rob.  R.  275 ;  The  Zelder,  6  Rob.  R.  95 ;  The  Ranger, 
Ibid.  125. 

The  court  of  admiralty  will  exercise  a  jurisdiction  over  a  foreign  ship 
rescued  from  the  enemy,  if  there  is  any  British  subject  concerned  in  the 
rescue,  who  prays  to  be  rewarded  here. 

Two  Friends,  1  Rob.  R.  271. 

According  to  the  modern  practice  of  the  law  of  nations,  salvage  has 
not  been  usually  granted  on  delivery  of  neutral  property  from  the  ene- 
my, on  the  ground  that,  had  it  been  carried  into  the  enemy's  port,  the 
maritime  court  would  immediately  have  restored.  Exception  introduced 
to  this  rule,  in  consequence  of  the  violent  and  lawless  proceedings  of  the 
French  prize  courts. 

War  Onskan,  2  Rob.  R.  299 ;  The  Huntress,  6  Rob.  R. 

Salvage  on  recapture  may  be  claimed  by  a  convoying  ship. 

The  Wight,  3  Rob.  R.  315. 

Freight  is  liable  to  pay  salvage  when  the  voyage  is  commenced  and 
the  freight  is  in  course  of  being  earned. 

Dorothy  Foster,  G  Rob.  R.  88. 

Salvage  cannot  be  claimed  by  a  king's  ship  for  rescuing  from  the  ene- 
my a  hired  transport  employed  in  the  same  service. 

Belle,  Edwards's  R.  66.  See  the  luminous  and  masterly  series  of  decisions  pronounced 
by  Sir  William  Scott  on  the  intricate  and  novel  questions  arising  in  the  late  war,  fully 
reported  in  the  Reports  of  Robinson,  Edwards,  and  Dodson.  See  also  the  documents 
published  by  Dr.  Robinson  in  the  Collectanea  Maritima,  strongly  tending  to  show  that 
the  main  principles  of  prize  law  are  founded  on  immemorial  customs  of  the  sea,  and  are 
as  binding  as  customs  of  a  municipal  nature,  and  defeasible  only  between  those  who 
have  grown  up  together,  ceding  and  contracting  rights  under  them  by  mutual  renuncia- 
tion and  agreement. 

(Vide  statute  54  G.  3,  c.  93,  for  the  regulations  for  payment  of  navy 
prize-money,  and  the  transmission  of  the  accounts  and  payment  of  ba- 
'ances  to  Greenwich  Hospital.)  || 


753 


OF  THE  MARSHALSEA  AND  PALACE  COURT. 


At  the  time  of  the  justiciar,  the  disputes  between  the  king's  servants 
were  determined  before  the  steward  and  marshal,  and  for  that  purpose 
the  court  was  held  within  the  king's  verge,  that  his  servants  might  not 
be  drawn  away  from  their  attendance  on  him:  and  the  proceedings 
were  by  plaint  without  any  original  writ. 
Fleta,  lib.  2,  c.  3. 

This  court  hath  still  a  continuance,  being  holden  in  Southwark,  and 
is  a  court  of  record,  exercising  a  jurisdiction  within  twelve  miles  of  the 
king's  palace,  or  where  his  (a)  ordinary  residence  is. 

Cromp.  Juris.  102;  2  Inst.  548;  4  Inst.  130;  13  R.  2,  st.  1,  c.  3;  15  H.  6,  c.  1 ; 
33  H.  8,  c.  12.  (a)  The  king's  going-  out  of  the  household  for  his  recreation  is  not  such 
a  removing  as  changes  his  ordinary  residence.    10  Co.  74. 

||  The  ancient  style  of  this  court  was  Aula  Hospitii  Domini  Regis,  &c. 
It  followed  the  person  of  the  king,  were  he  within  or  out  of  the  realm, 
and  took  cognisance  of  offences  etiam  in  alieno  regno,  dum  tamen  reus 
in  hospitio  regis  poterit  inveniri,  as  the  author  of  Fleta  has  it,  of  which 
he  gives  two  notable  instances,  the  one  in  Gascony  in  the  twelfth  year 
of  Edward  the  First,  and  the  other  in  Paris  in  the  fourteenth  year  of  that 
king. 

Lib.  2,  c.  3,  §  9,  10.  |f 

By  28  E.  1,  c.  3,  called  Articuli  super  chart  as,  as  "concerning  the 
estate  (b)  of  the  steward  and  marshal,  such  pleas  as  they  (c)  ought  to 
hold,  and  in  what  manner,  It  is  ordained,  that  henceforth  they  shall  not 
hold  plea  of  freehold,  neither  of  debt,  nor  of  covenant,  nor  of  contract 
between  the  king's  (d)  people,  but  only  of  trespass  of  the  house,  and 
other  trespasses  done  within  the  verge,  and  of  contracts  and  covenants 
which  one  of  the  king's  house  shall  have  made  with  another  of  the  same 
house,  and  in  the  same  house,  and  not  elsewhere.  And  they  shall  plead 
no  plea  of  trespass,  other  than  that  which  may  be  attached  by  them 
before  the  king  depart  out  of  the  verge  (e)  where  the  trespass  shall  be 
done,  and  shall  plead  it  speedily  from  day  to  day,  so  that  it  may  be 
pleaded  and  determined  before  that  the  king  depart  out  of  the  limits  of 
that  verge  where  the  trespass  was  done.  And  if  so  it  chance  that  they 
cannot  be  determined  within  the  limits  of  that  verge,  these  pleas  before 
the  steward  shall  cease,  and  the  plaintiffs  shall  sue  at  common  law. 
And  henceforth  the  steward  shall  not  take  conusance  of  debts,  nor 
of  other  things,  but  of  people  of  the  said  house ;  nor  shall  hold  none 
other  plea  by  obligation  made  at  the  distress  (g)  of  the  steward  and 
of  the  marshals.  And  if  the  steward  or  the  marshals  do  any  thing  con- 
trary to  this  ordinance,  their  act  shall  be  holden  as  void."  (A) 

||  Rot.  Pari.  1  R.  2  ;  Petitions,  §  65.  For  the  construction  of  this  statute,  see  2  Inst. 
548  ;  10  Co.  71,  The  case  of  the  marshalsea;  6  Co.  20,  Michelborn's  case;  1  Bulstr. 
207,  Cox  v.  Grey.  (6)  The  word  in  the  original  is  kstat,  rendered  in  the  translation  in 
the  printed  statutes,  authority,  and  Lord  Coke  explains  it  to  be  the  jurisdiction  by  force 
of  their  offices  in  which  the  steward  and  marshals  have  estates,  namely,  for  their  lives 
within  the  court  of  the  marshalsea.     (c)  This  shows  that  this  act  was  declarative  of  the 
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common  law,  for  its  intent  was  to  reduce  the  marshalsea  court  to  its  true  and  lawful 
institution,  which  the  word  "ought"  imports.  The  Articuli  super  chartas  means  accord- 
ing to  Herle  in  6  E.  3,  33  b,  explanations  of  the  charters,  (the  great  charter  and  the  charter 
of  the  ibrest,)  that  is  of  the  common  law :  for  this  court  hath  its  foundation  from  the 
common  law  of  England,  2  Inst.  130,  it  is  not  by  prescription,  which  implies  a  grant, 
but  de  jure  communi,  pro  necessitate.  1  Bulstr.  211.  (rf)  1  Bulstr.  208.  (e)  The  verge 
is  the  compass  of  the  jurisdiction,  which  was  twelve  miles  round  the  kind's  house, 
ascertained  by  13  R.  1,  st.  1,  c.  3,  to  be  reckoned  from  the  king's  lodging.  It  is  so 
called,  because  the  marshal  portal  virgam,  (quae  signal  pacem,)  coramrege  per  spafium 
duodecim  leucarum,  &c.  Fleta,  lib.  ii.  c.  4.  Of  the  same  extent  was  the  like  jurisdic- 
tion in  France,  ^pud  Francos,  curia  regia  duodecim  leucarum  quaquaversum  esseintelli 
gitur  a.  loco,  ubi  princeps  ipse  moratur ;  uii  cdicto  Francisci  I.  mens.  Jun.  ann.  1544 
sfatuifur.  Du  Fresn.  voc  Virga.  We  find  a  similiar  jurisdiction  too  in  Scotland  ;  Omnes 
transgressiones  sub  virga  mareschalli  domini  regis  (videlicit  infra  duodecim  leucas)  debent 
determinari  in  curia  regis  coram  praedictis  marescallo  el  constabulario.  Leges  Malcolmi  2, 
Regis  Scoriae,  c.  6,  §  3.  (g)  Where  either  of  the  parties  is  not  of  the  king's  house, 
though  stated  in  the  records  of  the  court  to  be  so,  the  defendant  is  not  thereby  estopped, 
but  may  aver  that  fact  by  15  H.  6,  c.  1.  And  a  judgment  in  this  court  where  the  parties 
are  not  of  the  king's  household,  may  be  avoided  by  plea  without  any  writ  of  error. 
10  Co.-77  a.     (A)  Fleta,  lib.  ii.  c.  4.  || 

||  A  writ  of  error  lies  from  the  judgments  of  this  court  to  the  court  of 
King's  Bench. 

5  E.  3,  c.  2 ;   10  E.  3,  c.  1,  in  affirmance  of  the  common  law.  |) 

In  every  action  of  debt  or  covenant,  both  the  parties  must  be  within 
the  jurisdiction  of  the  court :  (a)  also,  the  contract  and  consideration 
must  be  laid  to  have  arisen  within  the  jurisdiction;  but  in  trespass  it  is 
said  to  be  sufficient,  if  one  of  the  parties  be  within  the  precincts  or 
jurisdiction  of  the  court. 

0  Co.  20,  Michelborn's  case,     (a)  Sid.  105. 

King  Charles  the  First,  by  letters  patent,  granted  to  the  marshalsea 
or  palace-court,  jurisdiction  of  holding  plea  of  all  manner  of  personal 
actions  whatsoever,  as  debt,  trespass,  battery,  slander,  trover,  actions 
on  the  case,  which  shall  arise  within  twelve  miles  of  the  palace  of 
Whitehall. 

Vide  Sid.  180,  where  it  seemed  to  Keeling  that  such  letters  patent  were  void.  [The 
court  of  the  marshalsea,  and  the  palace-court,  though  here  treated  of,  and  indeed  very 
frequently  confounded  together,  are  in  fact  two  distinct  courts.  The  former  is  of  com- 
mon right :  the  latter  was  erected  by  letters  patent  in  the  sixth  year  of  King  Charles  the 
First :  the  former  was  originally  holden  before  the  steward  and  marshal  of  the  kind's 
house,  and  was  instituted  to  administer  justice  between  the  king's  domestic  servants, 
1  Bulstr.  211,  holding  plea  of  all  trespasses  committed  within  the  verge  of  the  court, 
where  only  one  of  the  parties  was  in  the  king's  domestic  service,  1  Sid.  105,  and  of  all 
debts,  contracts,  and  covenants,  where  both  the  contracting  parties  belong  to  the  royal 
household  ;  Artie,  sup.  cart.  28  Edw.  1,  c.  3  ;  5  Edw.  3,  c.  2;  10  Edw.  3,  st.  2,  c.  2. 
The  latter  is  to  be  holden  before  the  steward  of  the  household,  and  knight  marshal,  and 
the  steward  of  the  court,  or  his  deputy;  with  jurisdiction  to  hold  plea  of  all  personal 
actions  whatsoever,  which  shall  arise  between  any  parties  within  twelve  miles  of  the 
palace  at  Whitehall.  1  Sid.  180;  2Salk.  439.  This  court,  therefore,  is  stationary, 
whereas  the  other  is  ambulatory,  and  obliged  to  follow  the  king  in  all  his  progresses,  its 
verge  extending  for  twelve  miles  round  his  majesty's  place  of  residence.  13  R.  2,  st.  1, 
c.  3.  Both  the  courts  are  now  holden  together  in  the  borough  of  Southwark  once  a 
week :  and  a  writ  of  error  lies  from  both  to  the  Court  of  King's  Bench  :  the  writ  of  error 
from  the  marshalsea  court  is  allowed  by  the  statutes  of  5  Edw.  3,  c.  2;  and  10  Edw.  3, 
st.  2,  c.  3,  for  as  this  tribunal  was  never  subject  to  the  jurisdiction  of  the  chief  justiciary, 
the  writ  of  error,  at  common  law,  lay  only  to  parliament.  1  Bulstr.  211  ;  10  Co.  79; 
3  Bl.  Comm.  76.] 
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The  palatinate  courts  are  superior  courts  of  record,  which  exercise  a 
jurisdiction  within  their  own  precincts  in  as  (a)  ample  a  manner  as  the 
courts  of  Westminster,  into  which  the  king's  ordinary  writs  do  not  run. 
But,  although  they  (b)  have  jura  regalia,  yet  they  derive  their  authori- 
ty (c)  from  the  crown.  At  (d)  this  day  no  palatinate  jurisdiction  can  be 
erected  without  an  act  of  parliament. 

Cromp.  Juris.  137  ;  2  Inst.  557.  (a)  4  Inst.  204,  213.  Is  a  general  court  for  all  the 
subjects  of  the  palatinate,  and  not  merely  for  causes  arising  within  the  palatinate;  and 
therefore  if  a  debtor  goes  from  a  foreign  into  a  palatinate  jurisdiction,  his  obligations  go 
along  with  him  as  much  as  if  he  removed  from  one  kingdom  into  another,  and  he  may 
be  sued  there,  though  the  cause  of  action  arose  not  within  such  palatinate  jurisdiction. 
Gilb.  Hist.  C.  P.  18-9.  (6)  Might  formerly  pardon  treasons,  murder,  felonies,  &c,  but 
their  power  as  to  many  things  is  now  restrained,  for  which  vide  4  Inst.  205 ;  27  H.  8, 
c.  24.  (c)  And  were  probably  erected  at  first  as  being  adjacent  to  those  countries, 
which  were  generally  in  enmity  with  England,  viz.  That  the  people  of  Lancaster  and 
Durham,  which  lie  towards  Scotland,  and  Chester  that  lies  towards  Wales,  might  have 
justice  administered  to  them  at  home,  and  not  be  obliged  to  any  attendance  elsewhere, 
that  those  parts  should  not  be  disfurnished  of  inhabitants  that  might  secure  the  country 
from  incursions.  Vent.  155,  Arguendo,     (d)  Vide  4  Inst.  204;  Cromp.  Juris.  139. 

By  27  H.  8,  c.  24,  §  3,  it  is  enacted,  "That  all  original  writs  and  ju- 
dicial writs,  and  all  manner  of  indictments  of  treason,  felony,  and  tres- 
pass, and -all  manner  of  process  to  be  made  upon  the  same  in  every 
county  palatine,  and  other  liberty  within  this  realm  of  England,  Wales, 
and  marches  of  the  same,  shall  be  made  only  in  the  name  of  our  sove- 
reign lord  the  king,  and  his  heirs,  kings  of  England ;  and  that  every 
person  or  persons  having  such  county  palatine,  or  any  other  such  liberty 
to  make  such  originals,  judicials,  or  other  process  of  justice,  shall  make 
the  teste  in  the  said  original  writs  and  judicial  in  the  name  of  that  same 
person  or  persons  that  have  such  county  palatine  or  liberty." 

4  Inot.  205. 

By  11  &  12  W.  3,  c.  9,  reciting  22  &  23  Car.  2.  c.  9.  and  its  reference  to 
43  Eliz.  c.  6,  and  that  the  clause,  That  in  actions  of  trespass,  assault, 
and  battery,  and  other  personal  actions,  the  plaintiff  in  such  actions, 
in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  AQs., 
shall  not  recover  or  obtain  more  costs  of  suit  than  the  damage  so 
found  shall  amount  unto,  relates  only  to  the  courts  at  Westminster,  it 
is  enacted,  "  That  as  well  the  said  clause  and  all  the  powers  and  provi- 
sions thereby,  or  by  any  other  law  now  in  force,  made  for  prevention  of 
frivolous  and  vexatious  suits,  commenced  in  the  courts  of  Westminster, 
shall  be  extended  to,  and  be  of  the  same  force  and  efficacy  in  all  such 
suits  to  be  commenced  or  prosecuted  in  the  court  of  great  sessions  tor 
the  principality  of  Wales,  the  court  of  great  sessions  for  the  county  pala- 
tine of  Chester,  the  Court  of  Common  Pleas  for  the  county  palatine  of 
Lancaster,  and  the  Court  of  Pleas  for  the  county  palatine  of  Durham 
as  fully  and  amply  as  if  the  said  courts  had  been  mentioned  therein. 
\nd  it  is  further  enacted  by  the  last-mentioned  statute,  "  1  hat  no 
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sheriff,  or  other  officers  within  the  said  principality  or  counties  palatine, 
upon  any  writ  or  process  issuing  out  of  any  of  his  majesty's  courts  of 
record  at  Westminster,  shall  hold  any  person  to  special  bail,  unless  an 
affidavit  be  first  made  in  writing,  and'  filed  in  that  court,  out  of  which 
such  writ  or  process  is  to  issue,  signifying  the  cause  of  action,  and  that 
the  same  is  20/.  or  upwards,  and  where  the  cause  of  action  is  20/.  and 
upwards,  bail  shall  not  be  taken  for  more  than  the  sum  expressed  in 
such  affidavit." 

|[  No  appeal  lies  in  Chancery,  from  a  decree  in  a  county  palatine ;  but, 
if  any  appeal  lies,  it  must  be  to  the  king  himself.  To  a  bill  of  appeal  and 
review  of  a  decree  in  the  court  of  a  county  palatine  a  demurrer  has  been 
allowed,  it  being  apparent  on  the  face  of  the  bill  that  the  Court  of  Chan- 
cery had  no  jurisdiction.  But  though  Chancery  assumes  no  appellate 
jurisdiction  in  these  cases,  (a)  yet  it  will  in  some  cases  remove  a  suit 
before  the  decision  into  its  own  court  by  writ  of  certiorari. 

Jennet  v.  Bishop,  1  Vera.  184;  Partington  v.  Tarbock,  lb.  (a)  lb.  177;  Mit.  Equ. 
PI.  123.  || 

The  palatinate  courts  are  at  this  day  three,  viz.,  Chester,  Durham, 
and  Lancaster. 

1 .   Of  the  County  Palatine  of  Chester. 

|| By  1  Will.  4,  c.  70,  §  13,  it  is  enacted  "that from  and  after  the  com 
mencement  of  this  act,  his  majesty's  writ  shall  be  directed  and  obeyed, 
and  the  jurisdiction  of  his  majesty's  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer  respectively,  and  of  the  several  judges  and  barons 
thereof,  shall  extend  and  be  exercised  over  and  within  the  county  of 
Chester  and  the  county  of  the  city  of  Chester,  and  the  several  counties 
in  Wales,  in  like  manner  as  the  jurisdiction  of  such  courts  respectively 
is  now  exercised  in  and  over  the  counties  in  England,  not  being  coun- 
ties palatine  :  and  that  all  original  writs  to  be  issued  into  the  said  several 
counties  of  Chester,  city  of  Chester,  and  Wales,  shall  be  issued  by  the 
cursitors  of  London  and  Middlesex,  and  the  process  and  proceedings 
thereon  shall  be  issued  by  and  transacted  with  such  of  the  officers  of  the 
several  Courts  of  King's  Bench  and  Common  Pleas  as  shall  be  named 
for  that  purpose  by  the  chief  justices  of  such  courts  respectively,  each 
naming  for  his  own  court. 

And  by  §  14,  it  is  enacted,  that  all  the  power,  authority,  and  jurisdic- 
tion of  his*  majesty's  Court  of  Session  of  the  said  county  palatine  of 
Chester,  and  of  the  judges  thereof,  and  of  his  majesty's  Court  of  Ex- 
chequer of  the  said  county  palatine,  and  of  the  chamberlain  and  yice- 
chamberlain  thereof,  and  also  of  his  judges  and  Courts  of  Great  Sessions, 
both  in  law  and  equity,  in  the  principality  of  Wales,  shall  cease  and 
determine  at  the  commencement  of  this  act ;  and  that  all  suits  then  de- 
pending in  any  of  the  said  courts,  if  in  equity,  shall  be  transferred,  with 
all  the  proceedings  thereon,  to  his  majesty's  Court  of  Chancery  or  Court 
of  Exchequer,  as  the  plaintiff,  or  (in  default  of  his  making  choice  before 
the  last  day  of  Michaelmas  term)  as  any  defendant  shall  think  fit;  and 
if  in  law,  to  the  Court  of  Exchequer,  there  to  be  dealt  with  and  decided 
according  to  the  practice  of  those  courts  respectively,  or  of  the  courts 
from  whence  the  same  shall  be  transferred,  according  to  the  discretion 
of  the  court  to  which  the  same  shall  be  transferred;  which  court  shall, 
for  the  purpose  of  such  suits  only,  be  deemed  and  taken  to  have  all  the 
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power  and  jurisdiction,  to  all  intents  and  purposes,  possessed  before 
the  passing  of  this  act  by  the  court  from  whence  such  suit  shall  be 
removed. 

§  15.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  abolish  or  affect  the  obligations  and  duties 
or  the  jurisdiction  or  rights  now  lawfully  imposed  upon,  performed  or 
claimed  and  exercised  by  the  mayor  and  citizens  of  Chester,  in  the  courts 
of  the  county  of  the  city  of  Chester,  or  otherwise,  save  and  except  that 
such  writs  of  error,  or  false  judgment,  as  may  now,  by  any  charter  or 
usage  of  the  said  corporation,  be  brought  upon  the  judgments  of  the  said 
courts  or  any  of  them,  before  any  of  the  courts  abolished  by  this  act, 
shall  hereafter  be  issued,  as  in  other  cases,  from  inferior  courts,  and  be' 
returnable  into  his  majesty's  Court  of  King's  Bench. 

§  16.  An  J  be  it  further  enacted,  that  all  persons  who,  on  or  before  the 
passing  of  this  act,  shall  have  been  admitted  as  attorneys,  and  shall  then 
be  practising  in  any  of  the  courts  of  sessions  or  great  sessions  in  the 
county  palatine  of  Chester  or  in  Wales  respectively,  shall  be  entitled, 
upon  payment  of  one  shilling,  to  have  their  names  entered  upon  a  roll 
to  be  kept  for  that  purpose  in  each  of  the  superior  courts  of  Westminster, 
and  thereupon  be  allowed  to  practise  in  such  courts  in  all  actions  and 
suits  against  persons  residing,  at  the  commencement  of  the  suit,  within 
the  county  of  Chester  or  principality  of  Wales ;  and  that  all  persons 
having  served  or  now  actually  serving  as  clerks  to  such  attorneys,  under 
articles,  and  who  would  otherwise  be  entitled  to  be  admitted  as  attor- 
neys of  the  said  courts  of  great  sessions,  may,  on  or  before  the  expiration 
of  six  months  after  the  passing  of  this  act,  be  admitted  as  attorneys  of  the 
said  courts  of  Westminster,  for  the  purpose  of  practising  there,  in  the 
like  matters  only,  without  payment  of  any  greater  duty  than  would  be 
now  payable  by  law,  upon  their  admission  as  attorneys  of  such  courts 
of  great  sessions  respectively. 

§  17.  And  be  it  further  enacted,  that  all  attorneys  and  solicitors  now 
actually  admitted  and  practising  in  any  of  the  said  courts  of  sessions  or 
great  sessions  may  be  admitted  as  attorneys  of  the  said  courts  at  West- 
minster, in  like  manner  as  is  now  or  may  be  hereafter  prescribed  for  the 
admission  of  other  persons  as  attorneys  therein,  upon  payment  of  such 
sum  for  duty,  in  addition  to  the  sum  already  paid  by  them  in  that  behalf, 
as  shall,  together  with  such  latter  sum,  amount  to  the  full  duty  required 
upon  admission  of  attorneys  in  the  said  courts  at  Westminster;  and  that 
all  persons  having  served  or  now  actually  serving  under  articles,  as 
clerks  to  such  attorneys  or  solicitors  of  any  of  the  courts  of  sessions  or 
great  sessions,  may,  at  the  expiration  of  their  respective  times  of  service, 
be  admitted  as  attorneys  of  the  said  courts  at  Westminster,  in  like  man- 
ner and  upon  payment  of  the  like  duty  as  if  they  had  served  under 
articles,  as  clerks  to  attorneys  of  the  last-mentioned  courts. 

§  18.  And  be  it  further  enacted,  that  any  person  who  shall  have  been 
duly  appointed  a  commissioner  for  taking  affidavits,  or  a  master  extra- 
ordinary in  Chancery  of  any  of  the  courts  abolished  by  this  act,  shall, 
upon  producing  his  appointment  before  the  proper  officer,  and  upon 
the  payment  of  one  shilling,  be  entitled  to  have  his  name  inserted  in  a 
list,  to  be  kept  for  that  purpose,  of  such  commissioners  or  masters  extra- 
ordinary, as  the  case  may  be ;  and  to  exercise,  within  the  limits  of  his 
existing  commission  or  commissions,  the  same  power  and  authority,  and 
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for  the  same  purposes  as  it*  his  commission  had  issued  from  one  of  his 
majesty's  courts  at  Westminster. 

vn  1.').  And  be  it  further  enacted,  that  from  and  after  the  time  herein 
appointed  for  the  commencement  of  this  act,  assizes  shall  be  held  for  the 
trial  and  despatch  of  all  matters,  criminal  and  civil,  within  the  county 
of  Chester,  and  the  several  counties  and  county  towns  in  the  principality 
of  Wales,  under  and  by  virtue  of  commissions  of  assize,  oyer  and  ter- 
miner, jail-delivery,  and  other  writs  and  commissions,  to  be  issued  in 
like  manner  and  form  as  hath  been  usual  for  the  counties  in  England; 
and  all  laws  and  statutes  now  in  force,  relating  to  the  execution  of  such 
commissions,  when  issued  for  counties  in  England,  shall  extend  and  be 
applied  to  the  execution  of  the  commissions  issued  for  the  county  of 
Chester  and  the  counties  of  Wales,  under  the  authority  of  this  act. 

§  20.  And  be  it  further  enacted,  that,  until  it  shall  be  otherwise  pro- 
vided by  law,  one  of  the  two  judges  appointed  to  hold  the  sessions  of 
assize,  under  his  majesty's  commission,  within  the  county  of  Chester  and 
principality  of  Wales,  shall,  in  such  order  and  at  such  times  as  they  shall 
appoint,  proceed  to  hold  such  assize  at  the  several  places  where  the 
same  have  heretofore  been  most  usually  held  within  South  Wales;  and 
the  other  of  such  judges  shall  proceed  to  hold  such  assizes  at  the  several 
places  where  the  same  have  heretofore  been  most  usually  held  in  North 
Wales;  and  both  of  such  judges  shall  hold  the  assizes  in  and  for  the 
county  of  Chester,  in  like  manner  as  in  other  counties  in  England. 

§  28.  And  be  it  further  enacted,  that  upon  all  fines,  which  now  are  or 
before  the  commencement  of  this  act  shall  be  duly  acknowledged  in 
Chester  or  Wales,  proclamation  may  be  made  at  the  successive  assizes, 
to  be  holden  under  his  majesty's  commission  within  the  county  of  Chester 
and  principality  of  Wales,  before  any  judge  of  such  assize,  during  the 
continuance  of  such  his  commission,  in  the  same  manner  and  form,  and 
with  the  same  force  and  effect,  as  if  the  same  had  been  proclaimed  be- 
fore the  justices  of  Chester  and  Wales,  or  any  of  them;  any  law  or  usage 
to  the  contrary  notwithstanding. 

§  29.  And  be  it  further  enacted,  that  all  fines  and  recoveries  to  be 
levied  and  suffered  after  the  commencement  of  this  act,  of  lands,  tene- 
ments, or  hereditaments,  in  the  county  of  Chester,  or  county  of  the  city 
of  Chester,  or  principality  of  Wales,  shall  be  levied  and  suffered  in  such 
and  the  like  manner;  and  the  same  officers  shall  be  employed  therein 
as  in  the  case  of  fines  and  recoveries  now  levied  or  suffered  of  lands, 
tenements,  or  hereditaments  in  any  county  of  England,  not  being  a 
county  palatine."  || 

This  is  a  county  palatine  by  prescription,  and  according  to  my  Lord 
Coke,  is  the  most  ancient  and  honourable  remaining  at  this  day. 

4  Inst.  211;  Crompt.  Juris.  137. 

Within  this  county  palatine,  and  the  county  of  the  city  of  Chester, 
there  is  and  anciently  hath  been  a  principal  officer  called  the  chamber- 
lain of  Chester,  who  hath,  and  time  out  of  mind  hath  had,  the  jurisdic- 
tion of  a  chancellor;  and  the  "Court  of  Exchequer  at  Chester  is,  and  time 
out  of  mind  hath  been,  the  Chancery  Court  for  the  said  county  palatine, 
whereof  the  chamberlain  of  Chester  is  judge  in  equity:  he  is  also  judge 
of  matters  at  the  common  law  within  the  said  county  as  in  the  Court 
of  Chancery  at  Westminster,  for  this  Court  of  Chancery  is  a  mixed  court. 

4  Inst.  211. 
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of  Tl^onLtV^fr,  ,i'le  ,Sa'd  fT"y  Pala,h,e'  a  >mlke  <°<  °»«er3 
ot  me  common  aeas  and  pleas  of  the  crown,  to  be  heard  and  deler- 

ueTof  Chester!      ~d  '"""'''  P^1'""'  """"^  called  *•  »tf  Jus- 
4  Inst.  212. 

All  pleas  of  lands  or  tenements,  and  all  other  contracts,  causes,  and 
matters  rising  and  growing  within  this  county  palatine  are  pleadable,  and 
ought  to  be  pleaded  heard,  and  judicially  determined  within  the  said 
county  palatine  and  not  elsewhere  ;  and  if  any  be  pleaded,  heard,  or 
judged  out  of  the  said  county  palatine,  the  same  is  (a)  void,  and  coram  non 
judice,  except  it  be  in  case  of  treason,  error,  foreign  plea,  or  foreign 
voucher.  s 

4  Inst.  -212.  (a)  That  this  must  be  understood  where  the  plaintiff  by  his  declaration 
shows  that  the  matter  arose  within  a  county  palatine;  for  as  to  a  transitory  action,  the 
plaintiff  may  allege  that  the  cause  of  action  accrued  at  any  place.  Vide  Sid.  103  'and 
supra  of  courts  in  general. 

A  man  cannot  sue  in  the  Chancery  of  Chester  for  a  thing  which  in 
interest  concerns  the  chancellor  there,  because  he  cannot  be  his  own 
judge ;  and  therefore  he  may  in  this  case  sue  in  the  Chancery  of  Eng- 
land ;  for  (b)  otherwise  there  would  be  a  failure  of  right. 

Roll.  Abr.  374;  Roll.  Rep.  246;  3  Bulst.  117;  12  Co.  113;  4  Inst.  213,  S.  P.  (b)  If 
a  man  hath  cause  to  complain  in  equity  of  a  matter  arising  within  the  county  palatine 
of  Chester;  if  the  defendant  lives  out  of  the  county  palatine,  he  may  be  sued  in  the 
Chancery  here;  otherwise  there  would  be  a  failure  of  justice;  for  proceeding  in  equity 
binding  the  person  only,  if  the  person  lives  out  of  the  jurisdiction  of  the  chamberlain  of 
Chester,  there  can  be  no  relief  there.  4  Inst.  213.  [In  the  case  of  Edgworth  v.  Davies. 
1  Ch.  Cas.  41,  it  is  stated  to  have  been  reported,  upon  view  of  precedents,  that  the  ju- 
risdiction of  the  counties  palatine  was  allowable  between  parties  dwelling  in  the  same 
county,  and  for  lands  there,  and  for  matters  local.'] 

Outlawry  in  a  county  palatine  cannot  be  pleaded  in  any  of  the  courts 
at  Westminster,  for  the  party  outlawed  is  only  ousted  of  his  law  within 
that  jurisdiction,  and  it  shall  not  extend  to  disable  a  man  in  another 
county,  where  they  have  no  power ;  for  the  county  palatine  being  a 
royal  jurisdiction  within  bounds,  the  losing  the  privileges  of  the  law 
within  that  jurisdiction  can  be  no  disadvantage  to  him  in  another  county: 
and  if  he  does  not  live  within  the  palatine  jurisdiction,  he  is  not  obliged 
to  attend  there.  But  it  seems  that  outlawry  in  the  county  palatine  of 
Lancaster  may  be  pleaded  in  the  courts  of  Westminster,  because  that 
county  was  erected  by  act  of  parliament  in  Edward  the  Third's  time,  but 
Durham  and  Chester  are  by  prescription. 

Fitz.  Coro.  233  ;  12  E.  4,  16 ;  D.  Plit.  396  ;  Vent.  157 ;  2  Sid.  146. 

2.  Of  the  County  Palatine  of  Durham. 

This  is  also  a  county  palatine  by  prescription,  and  said  to  have  been 

erected  soon   after  the  concuaest,  and  is  parcel  of   the  bishopric  of 

Durham. 

4  Inst.  216;  Cromp.  Juris.  138.     See  12  Mod.  181. 

The  jurisdiction  of  the  bishop  of  Durham  (c)  extends  to  all  places  be- 
tween Tvne  and  Tees. 

Roll.  Abr.  540  ;  Roll.  Rep.  397 ;  3  Bulst.  156,  S.  P.  (c)  His  jurisdiction  extends  as 
well  to  the  manors  of  other  men  as  to  the  demesnes  of  the  bishop.  Roll.  Rep.  397, 
3  Bulst.  1  :>•;. 

In  this  county  palatine  there  is  a  Court  of  Chancery,  which  is  a 
mixed  court  both  of  law  and  equity,  as  the  Chancery  at  Westminster. 

4  Inst.  218. 
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If  an  erroneous  judgment  be  given,  either  in  the  Chancery  upon  a 
judgment  there,  according  to  the  common  law,  or  before  the  justices  of 
the  bishop,  a  writ  of  error  shall  be  brought  before  the  bishop  himself; 
and  if  he  give  an  erroneous  judgment  thereupon,  a  writ  of  error  shall  be 
sued  returnable  in  the  King's  Bench, 

4  Inst.  218. 

If  a  man  be  surety  for  another  to  keep  the  peace,  and,  after  he  break 
the  peace,  and  the  surety  have  lands  in  the  county  palatine  of  Durham, 
the  king  shall  command  the  bishop  of  Durham,  or  his  chancellor,  to  do 
execution ;  and  so  it  is  in  the  other  counties  palatine,  and  in  the  same 
manner  it  is  of  a  statute  staple,  &c,  recognisances,  &c. 

2  Inst.  219,  220. 

||  If  a  latitat  issue  out  of  the  Court  of  King's  Bench  into  a  county  pa- 
latine, the  officer  there  must  make  out  a  mandate  for  its  execution,  else 
he  will  be  attached. 

Chapman  v.  Mattison,  Andr.  191 ;  2  Str.  1089,  S.  C.|| 

3.  Of  the  County  Palatine  of  Lancaster,  and  the  Dutchy  Court. 

The  county  palatine  and  dutchy  of  Lancaster  were  erected  by  act  of 
parliament  in  the  reign  of  Edward  III. 

4  Inst.  204;  Plow.  215.  It  does  not  appear  that  this  county  palatine  was  erected  by 
any  statute  in  this  reign  ;  Edmond,  son  of  Henry  III.  was  duke  of  Lancaster.  It  hath 
been  a  county  palatine  time  out  of  mind.  Cromp.  Juris.  137. 

If  lands,  (a)  parcel  of  the  dutchy  lie  within  the  county  palatine,  a  suit 

in  equity  may  be  for  them  in  the  dutchy  court. 

Vent.  157.  See  9  Mod.  95  ;  Roll.  Abr.  539.  (a)  How  the  county  palatine  became 
parcel  of  the  dutchy,  vide  1  E.  4,  c.  1 ;   1  H.  7  ;  4  Inst.  205 ;  Vent.  155. 

But,  if  a  man  enters  into  an  obligation  concerning  lands  lying  in  the 

county  palatine,  and  he  is  sued  upon  this  at  common  law,  he  cannot  sue 

in  equity  in  the  dutchy  court  to  be  relieved  against  this  bond,  for  the 

jurisdiction  being  local,  it  cannot  be  extended  to  this  collateral  matter. 

Roll.  Abr.  530;  Holt's  case;  Hob.  77,  S.  C.  adjudged  ;  and  a  prohibition  awarded, 
because  the  dutchy  hath  no  jurisdiction  in  respect  of  the  person,  as  because  the  suitors 
dwell  within  the  county  palatine,  nor  upon  the  lands  of  the  subject  any  where  but  upon 
the  king's  own  land,  and  his  own  revenue,  and  perhaps  upon  bonds  and  assurances  given 
for  his  revenue  of  the  dutchy. 

But  it  hath  been  since  holden  that  a  bill  may  be  exhibited  in  the 
dutchy  court,  to  be  relieved  against  the  forfeiture  of  a  mortgage  of  lands 
lying  within  the  county  of  Lancaster. 

Vent.  155  ;  Fisher  and  Batten,  2  Lev.  24  ;  2  Keb.  826,  S.  C. 

The  proceedings  of  the  dutchy  court  at  Westminster  are  as  in  a  Court 
of  (b)  Chancery  for  lands,  &c,  within  the  (c)  survey  of  the  court  by  Eng- 
lish bill,  &c,  and  decree,  and  the  process  of  the  same  as  in  Chancery , 
but  it  is  not  a  mixed  court  as  the  Chancery  of  England  is,  (d)  partly  of 
the  common  law,  and  partly  of  equity. 

4  Inst.  206.  (b)  It  doth  not  appear  how  this  court  of  equity  began,  but  it  would  be 
inconvenient  now  to  examine  the  power  thereof  after  so  long  continuance,  &c.  2  Lev 
24.  (c)  Whatever  belongs  to  the  jurisdiction  of  the  dutchy  may  be  determined  in  the 
Exchequer.  Hard.  171,  [or  in  the  Court  of  Chancery.  1  Ch.  Rep.  55.]  (</)  They  can- 
not trv  the  validity  of  letters  patent,  or  other  matter  properly  triable  at  law.  Roll.  Rep. 
42,  252;  3  Bulst.  119;   12  Co.  114. 
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||  An  appeal  lies  to  the  dutchy  court  from  a  decree  in  the  court  ot 
equity  at  Lancaster. 

Addison  v.  Hindmarsh,  1  Vern.  442;  Omerod  v.  Hardman,  5  Ves.  722.|| 

It  was  granted  by  patent,  that  this  court  might  make  ordinances  for 
the  hospital  of  W.hovv  they  se  gererent,  conversarentur  et  eligerentur 
and  this  patent  was  confirmed  by  the  statute  of  the  14  Eliz  yet  it  was 
resolved,  that  the  court  hereby  hath  no  power  to  determine  the  right  of 
the  possessions ;  and  the  hospital  having  exhibited  a  bill  in  this  court  to 
avoid  a  lease  by  them  made,  of  lands  lying  out  of  the  dutchy,  a  pro- 
hibition was  granted. 

Roll.  Rep.  42,  Sir  Thomas  Beaumont  and  the  Hospital  of  Wigston. 

By  the  stat.  of  16  Car.  1,  c.  10,  reciting  that  the  proceedings,  censures 
and  decrees  of  the  court  of  Star-chamber  were  'found  an  intolerable 
burden  to  the  subject,  &c.  it  is  enacted,  "That  the  court  of  Star-chamber 
and  all  its  power,  jurisdiction,  and  authority,  shall  be  dissolved,  and  the 
like  jurisdiction  then  used  and  exercised  in  the  court  of  the  dutchy  of 
Lancaster,  &c.  is  repealed,  revoked,  and  made  void." 

*By  4  G.  3,  c.  16,  infants  in  counties  palatine  are  enabled  to  convey 
by  order  of  the  respective  courts  belonging  to  the  counties  palatine.* 
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Ely  is  (a)  not  a  county  palatine,  but  a  royal  franchise,  granted  by 
Henry  I.  to  the  bishop  of  Ely  and  his  successors,  (b)  of  hearing  and 
determining  as  well  civil  as  criminal  pleas. 

4  Inst.  220.  (a)  2  Inst.  223;  Garth.  109,  so  resolved,  (b)  This  jurisdiction  the 
bishop  now  exercises  by  his  justices,  by  prescription  grounded  on  the  said  grant.  4  Inst. 
220.  [The  franchise  is  of  much  earlier  date  than  the  time  of  Henry  the  First.  The 
bishopric  was  founded  by  that  prince  in  the  tenth  year  of  his  reign,  A.  D.  1109,  and 
immediately  after,  the  grant  here  alluded  to  was  made.  But  the  franchise  itself  may  be 
traced  back  to  the  seventh  century,  and  Henry's  charter  refers  to  preceding  grants,  and 
declares  that  the  church  of  Ely  shall  continue  to  have  the  same  privileges  and  liberties 
as  it  had,  die,  qua  Edwardus  vivus  et  mortuus  fuit.  See  Bentham's  Ely,  46.  Appen- 
dix, 23. 

And  therefore  the  party,  who  is  sued  in  the  courts  of  Westminster 

cannot  plead  that  the  lands  lie,  or  that  the  cause  of  action  arose  within 

Ely,  but  (c)  conusance  must  be  demanded,  which  is  all  the  jurisdiction 

a  franchise  hath. 

Carth.  109,  Cotton  and  Johnson ;  1  Salk.  183,  S.  C.  adjudged,  (c)  Of  the  manner  of 
demanding  conusance,  vide  Sid.  283 ;  Keb.  946,  948.  [See  the  record  in  this  case, 
Bentham's  Ely,  Appendix,  26.  Vide  supra,  tit.  Courts  and  their  Jurisdiction  in  gene- 
ral, D.  3.] 

||The  court  of  Ely  is  a  court  of  superior  jurisdiction,  and  hath  cogni- 
sance of  all  transitory  actions,  though  not  arising  within  the  jurisdiction. 

Pigge  v.  Gardner,  1  Lev.  208. 

The  justices  of  this  court  sit,  as  do  those  of  Lancaster  and  Durham, 
under  commissions  of  oyer  and  terminer,  jail-delivery,  and  the  peace, 
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under  the  srreat  seal ;  but  the  patent  to  hold  pleas  at  Ely  is  granted  by 
tuc  bishop  to  his  chief  justice,  of  whom  the  courts  at  Westminster  take 
notice  as  the  king's  justice  ;  the  writ  of  error  to  remove  a  record  out  of 
tins  court  being  directed  juslicia rio  nostro. 

Gunter  v.  Gunter,  Godb.  380. 

But  the  bishop  not  having  a  palatinate  jurisdiction  within  the  isle, 
though  exercising  jura  regalia  there,  process  out  of  the  courts  of  West- 
minster into  the  isle  must  go  in  the  first  instance  to  the  sheriff  of  Cam- 
bridgeshire, who  thereupon  issues  his  mandate  to.  the  bailiff  of  the 
franchise.  If  it  go  in  the  first  instance  to  the  bailiff,  it  is  error,  and  the 
bailiff  is  a  trespasser  if  he  executes  it. 

Grant  v.  Bagge,  3  East,  128.     See  also  Bowring  v.  Pritchard,  14  East,  289.|| 

If  one  be  bailiff  of  lands  in  A  and  B,  and  B  within  the  franchise  of 

Ely,  and  A  not,  the  bailiff  cannot  be  charged  in  {a)  a  joint  action,  for  this 

would  oust  the  franchise  of  its  jurisdiction. 

4  Inst.  '2-21.     {a)  But,  if  an  action,  that  in  its  nature  is  joint,  rise  partly  within  and 
partly  without  the  franchise,  the  franchise  cannot  claim  conusance.     4  Inst.  220. 
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A  forest,  as  described  by  Man  wood,  is  a  certain  territory  of  woody 
grounds  and  fruitful  pastures,  privileged  for  wild  beasts  and  fowls  of 
forest,  chase,  and  warren,  to  rest  and  abide  there  in  the  safe  protection 
of  the  (b)  king  for  his  delight  and  pleasure,  which  territory  of  ground 
so  privileged  is  meted  and  bounded  with  (c)  unremovable  marks,  meets, 
and  boundaries,  either  known  by  matter  of  record,  or  by  prescription, 
and  also  replenished  (d)  with  wild  beasts  of  venary  or  chase,  and  with 
great  coverts  of  (e)  vert  for  the  succour  of  the  said  beasts  there  to  abide; 
for  the  preservation  and  continuance  of  which  place,  together  with  the 
vert  and  venison,  there  are  particular  (g)  officers,  (h)  laws,  and  privi- 
leges belonging  to  the  same,  requisite  for  that  purpose,  and  proper  only 
to  a  forest,  and  to  no  (z*)  other  place. 

Manwood,  143.  (&)  The  king  only  can  make  a  forest,  and  therefore  every  forest 
must  appear  to  be  such  by  matter  of  record,  or  by  prescription,  which  supposes  a  grant 
from  the  crown  for  that  purpose.  Plow.  318;  Bract,  lib.  2,  c.  1 ;  4  Inst.  300;  Bro. 
Quo  Warranto,  7.  But  a  subject  may  have  a  forest  by  grant  from  the  crown.  Dyer, 
169  ;  Manwood,  155.  Before  the  statute  of  Charta  de  Foresta,  the  king  used  to  convert 
the  open  and  woody  grounds  of  his  subjects  into  forests;  but  though  at  this  day  he  may 
make  a  forest,  yet  he  cannot  afforest  any  of  his  subjects'  lands.  4  Inst.  300.  (c)  But 
need  not  be  actually  enclosed  with  hedge,  ditch,  &c.  Manwood,  145.  (d)  Of  the  several 
beasts  of  the  forests,  vide  4  Inst.  316.  (e)  This  word  comprehends  every  thing  bearing 
green  leaves  in  the  forest.  Manwood,  146.  (g-)  The  chief  of  whom  is  the  chief  justice 
in  eyre,  who  was  formerly  created  by  writ,  as  othei  justices  in  eyre ;  but  by  the  statute 
27  H.  8,  c.  2 1,  he  is  made  by  letters  patent,  and  mav  execute  his  office  by  deputy.  [The 
office  is  divided  between  two,  one  for  the  forests  on  this  side  of  Trent,  the  other  for  those 
beyond.]  4  Inst.  291,  314.  The  other  officers  are  the  ra  lgers,  stewards,  verderors, 
foresters,  regarders,  agistors,  and  woodwards;  these  must  duly  attend  their  respective 
vffioes,  and  therefore  are  privileged  from  attending  on  juries  in  the  county,  &c.  F.  N.  B. 
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164  ;  2  Inst.  293  ;  1  Jon,  266.  (h)  Which  differ  in  many  cases  from  the  common  law 
of  England,  for  whi  :i.  vide  4  Inst.  315.  (/)  For  although  warrens  and  parks  are  civil 
enclosures,  and  a  cl.ase  is  a  franchise  differing  only  from  a  park  in  that  it  is  not  en- 
closed; and  though  these  enjoy  privileges  by  grant  from  the  crown  distinct  from  othei 
lands,  yet  are  they  not  to  be  considered  as  forest,  having  neither  particular  laws,  nor 
particular  officers ;  and,  therefore,  offences  committed  in  these  must  be  punished  by  the 
common  law.     4  Inst.  308  ;  Manwood,  49  ;  Co.  Lit.  233. 

There  are  three  courts  (a)  incident  to  a  forest, 

1.  The  Justice  Seat. 

2.  The  Swainmote  Court. 

3.  The  Court  of  attachments. 
(a)Poph.  150;  Roll.  Rep.  191. 

1 .  Of  the  Justice  Seat. 

This  court  is  so  (b)  incident  to  a  forest,  that  there  cannot  be  a  forest 
without  it,  but  it  (c)  cannot  be  holden  oftener  than  every  third  year. 

(b)  2  Bui st.  298.     (c)  4  Inst.  290. 

It  must  be  summoned  at  least  forty  days  before  sitting,  and  one  writ 
of  summons  shall  be  directed  to  the  sheriff,  &c,  the  other  custodi  forestse 
vel  ejus  locum  tenenti,  to  summon  all  officers,  &c,  and  all  persons  that 
claim  liberties  within  the  forest,  to  show  how  they  claim  them. 
4  Inst.  291. 

This  court  may  inquire,  hear,  and  determine  all  trespasses  within  the 
forest,  (d)  according  to  the  law  of  the  forest,  and  all  claims  of  franchises, 
&c,  within  the  forest. 

4  Inst.  291.  (r/)  Whether  a  man  may  be  imprisoned  for  non-payment  of  a  fine  set 
there,  Webb's  case,  Roll.  Rep.  411 ;  2  Bulst.  213,  dubitatur. 

By  6  R.  2,  c.  3,  it  is  enacted,  "  That  (e)  no  manner  of  jury  shall  be 

compelled  by  any  officer  of  the  forest,  or  other  person,  to  travel  from 

place  to  place,  out  of  the  place  where  their  charge  is  given,  against  their 

gree,  but  shall  give  their  verdicts  upon  their  charge  in  the  place  where 

their  charge  is  given  to  them." 

(e)  [In  a  scire  facias  against  the  defendant,  quare  non  salisfecit  a  fine  set  upon  him  at 
the  justice  seat  in  the  forest  of  Deane,  the  plea  was,  that  the  justice  was  at  Gloucester. 
which  is  out  of  the  forest;  and  thereupon  it  was  demurred,  because  the  beginning  of  the 
justice  seat  was  at  such  a  place  within  the  forest,  and  adjourned  to  Gloucester.  All  the 
court  held  it  good  enough,  although  the  justice  seat  were  begun  in  a  place  out  of  the 
forest,  and  gave  judgment  for  the  king.]     Roll.  Abr.  534;  Cro.  Car.  409. 

The  proceedings  in  this  court  are  de  hora  in  horam,  and  therefore  the 
defendant  must  plead  to  an  indictment  there  (g)  presently. 

Jones,  268.  (g)  Where  the  indictment  was  removed  in  B.  R.,  and  the  defendant 
there  put  to  answer.     4  Inst.  295. 

By  9  H.  3,  c.  2.  "  Men  who  dwell  out  of  the  forest  henceforth  sha- 
llot come  before  our  justices  of  the  forest  by  common  summons,  unless 
they  be  impleaded  there,  or  be  pledges  for  some  others  who  are  attached 
for  the  forest." 

By  the  34  E.  1,  st.  5,  c.  6.  "  Our  justice  of  the  forest,  or  his  lieute- 
nant, in  the  presence  of  our  treasurer,  and  by  his  assent,  shall  have 
power  to  take  fines  and  redemptuns  of  them  who  are  indicted  of  tres- 
pass committed  in  the  forest  before  this  time,  and  not  tarry  for  the  eyre 
of  the  justice." 

A  felony  committed  within  the  forest  must  be  inquired  of,  &c,  before 
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the  judges  of  the  common  law,  and  it  belongs  not  to  the  conusance  of 
the  chief  justice  of  the  forest. 
4  Inst.  315. 

A  receipt  of  an  offender'  in  hunting,  &c,  or  of  the  king's  venison  out 
of  the  forest,  cannot  b<3  punished  by  the  law  of  the  forest,  because  the 
jurisdiction  is  local. 

4  Inst.  317. 

This  court  may  proceed  upon  the  («)  presentments  or  verdicts  in  the 

swainmote. 

4  Inst.  290.  (a)  By  9  H.  3,  c.  16,  presentments  of  the  foresters,  when  enrolled  and 
enclosed  under  the  seals  of  the  verderors,  shall  be  presented  to  the  chief  justices,  &c, 
and  be  determined  before  them.  How  the  truth  of  such  presentment  shall  be  inquired 
of,  and  after  by  assent  of  the  foresters,  verderors,  regarders,  &c,  confirmed  and  sealed 
with  their  seals,  vide  34  E.  1,  c.  1.  And  indictments  taken  in  other  manner  shall  be 
void.  And  by  34  E.  1,  stat.  5,  c.  2.  If  any  officer  is  dead,  or  sick,  so  that  he  cannot 
be  at  the  swainmote,  the  justice  of  the  forest  shall  put  another  in  his  place,  so  that  the 
indictment  may  be  by  all,  in  form.  If  sealed  with  the  seal  of  one  officer  only,  by  assent 
of  all  the  verderors,  &c,  it  is  well  enough.     Jones,  268. 

If,  upon  the  first  sitting  of  the  justice  seat,  the  four  men  and  reeve 
of  any  town  made  default,  the  whole  vill  shall  be  amerced  ;  but,  if  after 
appearance  they  make  default  upon  an  adjournment,  the  defaulters  only 
shall  be  amerced. 

Jones,  279. 

If  at  the  swainmote  the  presentment  of  the  foresters  concerning  vert 
and  venison  is  found  true,  the  offender  is  convict  in  law,  and  (b)  cannot 
traverse  ;  but  a  presentment  at  a  justice  seat  (c)  not  found  at  the  swain- 
mote may  be  traversed,  because  presented  but  by  one  jury. 

4  Inst.  290.  (b)  Jones,  347.  (c)  Nothing  can  be  done  but  upon  their  presentments. 
2  Bulst.  297. 

If  the  king  pardons  a  trespass  in  a  forest,  and  an  offender  at  a  justice 
seat  pleads  it,  by  the  law  of  the  forest,  before  any  allowance  thereof, 
the  justices  must  charge  the  ministers  of  the  forest  to  inquire  whether 
the  delinquent  hath  done  any  trespass  in  vert  or  venison  since  the  date 
of  the  pardon,  and  when  the  pardon  is  allowed,  the  entry  is  quod  inve- 
nit  manucuptores  quodammodo  non  forisfac,  &c. 

4  Inst.  313. 

If  an  offender  be  convicted  for  a  trespass  in  the  forest  in  hunting,  &c, 
and  adjudged  to  be  fined  or  imprisoned,  though  he  pays  the  fine,  yet  he 
must  find  sureties  for  his  good  abearing. 

4  Inst.  313. 

If  a  claim  is  allowed  there  which  (d)  ought  not,  the  party  grieved  may, 

by  certiorari,  remove  the  record  in  B.  R.,  and  thereupon  have  a  scire 

facias,  &c. 

4  Inst.  294.  (d)  How  the  chief  justice  may  inquire  of  the  truth  of  such  claims  per 
.xinistros  forestse,  or  tarn  per  ministros  quam  per  alius,  at  his  discretion. 

But,  if  refused  to  be  allowed  where  it  ought,  the  party  shall  have  a. 
writ  a'c  libertatibus  allocandis  to  the  justices  of  the  forest. 

4  Inst.  297. 

But,  if  upon  such  claim  a  difficulty  arises,  or  a  demurrer  is  joined, 
.he  chief  justice  may  adjourn  it  in  h.  R.,  &c. 

4  Inst.  295. 
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A  certiorari  was  prayed  on  behalf  of  the  duke  of  Norfolk,  to  remove 
a  presentment  taken  in  the  forest  of  Pickering,  to  be  directed  to  the 
chief  justice  in  eyre;  the  judgment  was,  because  there  was  a  question 

*  xtS  <?  f,°  m  CertaU1  W00ds  there  did  belolJS>  whether  to  the  duke 

ot  Norfolk,  or  to  the  duke  of  Newcastle ;  and  the  duke  of  Newcastle 
being  chief  justice  in  eyre,  would  not  let  the  woods  be  cut  to  the  preju- 
dice of  the  duke  of  Norfolk's  right,  but  caused  them  to  be  presented ; 
Whereas  in  truth  these  woods  had  been  deafforested :  it  was  holden  by 
the  court,  that  in  this  case  no  certiorari  should  go,  for  the  right  of  the 
woods  is  not  in  question ;  for  a  man  (a)  cannot  cut  his  owiAvoods  to 
destroy  the  vert,  but  shall  fine  for  it ;  and  so  the  chief  justice  in  eyre  may 
be  a  judge  for  the  king,  though  not  for  himself;  and  if  it  be  deafforested, 
trespass  lies,  for  the  proceedings  will  be  coram  non  judice  ;  but  if  they 
should  be  removed,  there  will  be  a  failure  of  justice  ;  for  the  K.  B.  can- 
not proceed  to  convict,  not  having  their  laws  nor  their  officers ;  but  after 
a  conviction  it  may  be  otherwise. 

Sid.  296,  Duke  of  Norfolk  v.  Duke  of  Newcastle;  2  Keb.  81,  S.  C,  by  the  name 
of  Rex  v.  Maxie.     (a)  Vide  Munwood,  370,  &c. 

The  chief  justice  in  eyre  cannot,  upon  an  information  that  such  and 
such  persons  have  killed  does  and  felled  trees  in  the  forest,  issue  his 
warrant  for  apprehending  such  persons;  for  \t{b)  is  expressly  provided, 
that  no  man  shall  be  taken  or  imprisoned  by  any  officer  of  a  forest  with- 
out due  indictment,  or  being  taken  with  the  (c)  manner. 

Carth  77,  Lord  Lovelace's  case,  and  several  persons  apprehended  on  his  warrant, 
discharged  on  a  habeas  corpus,  (b)  As  by  1  E.  3,  c.  8 ;  7  R.  2,  c.  4,  and  vide  Reg.  f.  8 ; 
F.  N.  B.  67;  4  Inst.  2->lJ.  (c)  What  shall  be  a  taking  in  the  manner  Carth.  79,  and 
infra. 

Nor  can  any  such  warrant  be  directed  to  a  messenger  or  other  person 
that  is  not  an  officer  of  the  forest;  for  herein  the  authority  of  the  chief 
justice  in  eyre,  and  that  of  a  justice  of  peace,  is  the  same,  who  cannot 
direct  his  warrant  to  his  servant,  or  any  other  person,  but  must  direct 
it  to  the  constable  or  parish  officers ;  and  the  warrant  supra  being  di- 
rected to  a  messenger,  for  this  reason,  principally,  the  persons  were 
discharged. 

larth.  78. 

2.  Of  Ike  Swainmote. 

|j  The  swainmote  is  the  court  within  the  forest  to  which  all  the  free- 
holders owe  suit  and  service.  The  word  is  derived  from  the  Saxon 
Ipein,  minister,  COoce,  curia;  so  that  it  is  properly  a  court  of  the  mi- 
nsters of  the  forest,  and  called  sivainmote,  because  it  is  but  a  prepara- 
■7e  to  the  justice  seat. 

Manw.  336  ;  4  Co.  239.  || 

The  swainmote  is  holden  by  the  steward  before  the  verderors  as 
;udges,  (d)  thrice  in  the  year,  and  the  (e)  foresters  are  to  present  their 
attachments  at  the  next  swainmote,  where  the  freeholders  within  the 
forest  are  to  appear  to  serve  on  juries. 

4  Inst.  289.  (d)  And  at  what  time,  and  who  bound  to  appear  there,  vide  9  H.  3,  c.  8. 
(e)  9  H.  3,  c.  6. 

I!  Before  the  making  of  Charta  de  Foresta,  there  was  not  any  certain 
time  limited  for  the  holding  of  the  courts  of  the  forest,  and  therefore  the 
chief  wardens  and  foresters  kept  the  swainmotes  as  often  as  they  would, 
and  compelled  the  inhabitants  of  the  forest  to  attend  those  courts,  till  at 
last  this  became  a  very  great  oppression.     For  these  courts  were  so  fre 
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quently  held  that  the  people  could  not  constantly  attend,  and  several 
fees  were  exacted  from  those  who  could  not,  and  so  their  appearance 
was  excused.  To  remedy  which  inconvenience  it  was  provided  by  that 
statute,  that  nullum  swainimotum  de  caslero  teneat.rr  in  regno  nostro 
nisi  ter  in  anno,  viz.,  fifteen  days  before  the  feast  of  St.  Michael,  when 
the  agistors  of  the  king's  woods  do  meet  to  take  agistments,  and  about 
the  feast  of  St.  Martin,  when  the  said  agistors  receive  the  pannage ;  and 
to  those  two  swainmotes,  the  foresters,  verderors,  and  agistors,  and  none 
other,  shall  come,  or  be  compelled  by  distress.  The  third  swainmote 
shall  be  kept  fifteen  days  before  the  feast  of  St.  John  Baptist,  when  the 
agistors  meet  to  fawn  the  deer,  and  the  foresters,  and  verderors,  and  none 
other  shall  come  to  this  court,  and  if  they  fail  shall  be  compelled  by  dis- 
tress. 

Manw.  338. 

But  this  law  is  now  altered  by  the  statute  of  34  E.  1,  called  Ordinatio 
fores  fas,  c.  1,  and  likewise  several  years  after  that,  viz.  in  the  beginning 
of  the  reign  of  King  Edward  III.  The  words  in  Ordinatio  forestse  are, 
that  presentments  of  offences  in  Vert  and  Venison  shall  be  made  in  the 
next  swainmote  before  the  foresters,  verderors,  regarders,  agistors,  and 
other  ministers  of  the  same  forest,  &c,  and  that  indictments  made  in  any 
other  manner  shall  be  void.  So  that  now  it  appeareth  by  this  statute, 
that  notwithstanding  the  negative  words  in  Charta  de  Foresta,  the 
foresters,  verderors,  regarders,  agistors,  and  other  ministers  of  the  forest 
are  to  come  to  this  court,  and  also  freeholders  and  all  other  honest  and 
lawful  men  of'the  forest ;  for  otherwise  indictments  there  made  are  void. 
And  the  reason  is,  because  the  indictments  must  be  found  by  all  the 
officers  of  the  forest;  therefore  they  must  all  be  present,  and  if  any  of 
them  are  dead,  or  by  sickness,  or  any  other  means,  are  disabled  or  hin- 
dered in  coming  to  this  court,  the  chief  justice  of  the  forest,  or  his  deputy, 
shall  constitute  others  in  his  or  their  room,  that  the  indictments  may  be 
made  by  all ;  and  this  is  according  to  Ordinatio  forestse,  34  E.  1,  c.  2. 
Then  by  the  other  statute,  viz.  1  E.  3,  c.  S,  it  appears,  that  the  free- 
holders and  other  good  and  lawful  men  of  the  forest  must  be  present  at 
this  court  to  make  inquests  and  juries  there;  for  by  the  words  of  this  last 
statute,  the  presentments  must  be  made  per  sacra  men turn  tarn  viilitxim 
quani  aliorum  proborum,  et  legalium  hominum  de  partibus  viciniorU 
bus  ubi,  &c.  This  is  also  proved  by  the  statute  of  7  R.  2,  c.  3.  So  that 
though  by  Charta  de  Foresta  it  is  enacted,  that  only  three  sorts  of  offi- 
cers shall  come  to  the  swainmote,  viz.  the  foresters,  verderors,  and 
regarders,  et  nulli  alii  per  districtionem,  yet  the  woodwards,  and  all 
other  the  officers  of  the  forest,  and  all  the  freeholders  dwelling  therein, 
and  the  four  men  and  the  reeve  of  every  village  in  the  forest,  must  come 
to  the  swainmote,  and  give  iheir  attendance  there,  and  in  default  thereof 
to  be  amerced,  and  the  same  to  be  estreated  to  the  chief  warden  of  the 
forest  to  levy  it  by  distress. 

By  the  words  in  the  Ordinance  of  the  Forest,  c.  1,  viz.  acaliis  ear- 
urn iem forest 'arum  ministris,  are  meant  stewards  of  the  swainmote; 
and  such  should  be  learned  men,  especially  in  the  laws  of  the  forest. 
And  it  appears  by  the  Assizes  of  the  Forest,  c.  22,  that  there  ought  to 
be  a  steward  at  every  swainmote.  The  words  are,  quod  homo  attach- 
tatus  pro  ramis  cassis, placitum  illud  pertinct  ad  swainimotum  coram 
seneschallo,  &c. 
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By  the  statutes  before  mentioned  it  is  plain,  that  all  offences  in  the 
forest  against  vert  and  venison  (and  indeed  all  offences  in  the  forest)  are 
to  be  presented  at  the  next  swainmote,  and  it  is  there  mentioned  in  what 
manner,  viz  coram  Forestariis,  Viridariis,  Regardatoribus,  Agista- 
tombus,  el  alns  earundem  forest  arum  ministris,  et  si  in  alio  modofiat 
indict  amentum,  pro  nullo  penitus  habeatur.  And  if  the  jury  find  the 
presentment  true,  then  the  offender  is  convicted  by  law,  and"  shall  not 
traverse  the  indictment. || 

This  court  may  inquire  de  superoneratione  forestarum  el  aliorum 
ministrorum  forestag  et  de  eorum  oppressionibus  populo  Mat. 
4  Inst.  289,  and  vide  34  E.  1,  stat.  5,  c.  4. 

This  court  may  convict,  as  well  as  inquire,  but  (a)  not  give  judgment. 

4  Inst.  289.  (a)  And  therefore  a  swainmote  without  a  justice  seat  is  of  no  force  at 
all.     2  Bulst.  298,  per  Coke. 

||A11  who  are  indicted  in  this  comt  and  in  these  words,  Quod  sunt 
communes  malefactores  de  venatione  domini  regis  in  foresta,  may  be 
outlawed. 

Manw.  344.|| 

3.   Of  the  Court  of  Attachments. 

The  court  of  attachments,  or  wood  mote  court,  is  to  be  held  before  the 
verderors,  every  forty  days;  and  at  this  court  the  foresters  bring  in  their 
attachments  de  viridi  et  venatione,  and  the  presentments  thereof,  and 
the  verderors  receive  and  enrol  them;  but  no  man  ought  to  be  attached 
by  his  body  for  vert  or  venison,  unless  taken  with  the  (b)  manner  with- 
in the  forest,  else  the  attachment  must  be  by  his  goods. 

4  Inst.  289.  (b)  Taken  in  the  manner,  is  when  a  man  is  taken  in  the  very  fact,  or 
ready  to  do  it,  as  with  his  bow  bent,  or  ready  to  slip  his  dogs,  or  with  his  hands  bloody  ; 
also  taken  upon  a  fresh  pursuit  is  a  taking  in  the  manner.  Garth.  79.  Agreed  per 
totam  CuriciDi.  But  finding  timber  of  the  forest  in  a  man's  possession,  as  in  his  yard, 
is  not  a  taking  in  the  manner.  Carth.  79,  per  three  justices  against  the  chief  justice, 
who  doubted. 

I! Before  the  making  of  the  Charta  Forest.se,  this  court  was  held  very 
often,  but  at  no  certain  time,  only  at  the  will  and  pleasure  of  the  chief 
officers  of  the  forest.  To  remedy  which  it  is  provided  by  that  charter, 
that  singulis  quadraginta  diebus  per  totum  annum  convenia nt  Fores- 
tarii  et  Viridarii  to  hold  this  court,  and  therefore  it  is  by  some  called 
the  Forty  Days'  Court,  which  before  was  called  the  Woodmote,  Charta 
de  Foresta,  c.  8.  So  that  the  time  of  holding  this  court*  being  limited 
by  this  charter  or  statute,  viz.  that  it  shall  be  kept  every  forty  days 
throughout  the  year,  it  hath  been  adjudged,  that  if  it  is  kept  at  any 
other  time,  sooner  or  later,  (unless  the  fortieth  day  happen  to  be  Christ- 
masday  or  a  Sunday,  in  which  case  it  may  be  held  on  the  day  following,) 
the  keeping  of  such  court  is  void.  Yet  I  am  of  opinion,  says  Mr.  Man- 
wood,  that  the  proceedings  in  such  courl  are  not  void  in  law  ;  for  if 
there  are  presentments  then  made,  and  afterwards  those  presentments 
proceed  to  the  swainmote,  and  then  the  defendant  takes  exception  to 
them,  because  they  were  first  made  at  a  court  of  attachments  not  held 
according  to  the  time  limited  by  the  statute,  such  exception  shall  not  be 
allowed;  because  the  court  of  attachments  doth  not  proceed  judicially, 
but  only  to  receive  the  presentments  and  cause  them  to  be  enrolled,  in 
order  to  deliver  them  to  the  next  swainmote;  so  that  the  receiving  of  a 
presentment  or  attachment  at  such  an  irregular  court  will  not  make  it 
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void ;  for  if  it  had  not  been  made  there,  it  is  still  good  in  law,  though  it 
is  not  presented  till  the  next  swainmote,  and  not  before.  But,  if  a  court 
of  attachments  is  held  contrary  to  the  statute,  and  a  forester  hath  at- 
tached an  offender  in  the  forest,  either  by  an  ox  or  horse,  to  appear  at 
such  court  before  the  verderors,  and  he  doth  not  appear,  so  that  the 
court  doth  adjudge  the  beast  forfeited  for  this  default,  and  appoints  it  to 
be  sold,  and  the  money  paid  to  the  king ;  this  proceeding  is  void  in  law, 
because  they  did  proceed  judicially,  which  they  ought  not  to  do. 
Manw.  24  ;  4  Co.  289;  Hesket,  13. 

But,  where  it  is  said,  that  this  court  doth  not  proceed  in  a  cause  judi- 
cially, it  must  be  intended  where  the  value  of  the  trespass  is  above  Ad.; 
for  in  such  case  it  must  be  enrolled  in  that  court  by  the  verderors,  and 
sent  from  thence  to  the  swainmote,  to  be  tried  there  according  to  the 
laws  of  the  forest.  But,  if  the  trespass  is  under  the  value  of  4d.  this 
court  may  determine  it,  that  is,  the  verderors  may  assess  the  fine,  and 
cause  it  to  be  levied  to  the  use  of  the  king,  which  must  be  entered  on 
the  roll. 

By  16  Car.  c.  16,  §  5.  "No  place  or  places  within  this  realm  of 
England,  or  dominion  of  Wales,  where  no  justice  seat,  swainmote,  or 
court  of  attachment  hath  been  held  or  kept,  or  where  no  verderors  have 
been  chosen,  or  regard  made  within  the  space  of  sixty  years  next  before 
the  first  year  of  the  reign  of  King  Charles  the  First,  shall  be  at  any 
time  hereafter  judged,  deemed,  or  taken  to  be  forest,  or  within  the 
bounds  or  metes  of  the  forests ;  but  the  same  shall  be  thenceforth  for 
ever  hereafter  disafforested,  and  freed,  and  exempted  from  the  forest 
laws ;  any  justice  seat,  swainmote,  or  court  of  attachment  held  or  kept 
within  or  for  any  such  place  or  places,  at  any  time  or  times  since  the 
beginning  of  the  said  reign,  or  any  presentment,  inquiry,  act  or  thing 
heretofore  made,  or  hereafter  to  be  made  or  done  to  the  contrary  not- 
withstanding."!! 

[By  some  late  acts  of  parliament  for  the  punishment  of  deer-stealers, 
the  accusations  are  to  be  judged  and  sentence  is  to  be  given  in  the  ordi- 
nary tribunals. 

It  is  to  be  observed,  that  as  the  forest  law  is  not  the  general  law  of 
the  land,  the  king's  courts  are  not  bound  to  take  notice  of  it,  unless  it 
be  pleaded. 

•2  Wils.  104.] 
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The  inhabitants  of  every  county  were  formerly  divided  into  decen- 
naries, i.  e.  ten  families  living  together  in  the  same  precinct,  the  masters 
whereof  were  every  one  of  them  mutually  bound  for  each  other, 
and  punishable  for  the  default  of  any  member  of  any  such  family, 
in  not  appearing  to  answer  for  himself  on  any  accusation  made  against 
him. 

2  Inst.  70,  71  ;  Bract.  124. 
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(A)  The  Manner  of  holding  this  Court. 
Over  every  county  an  earl  presided,  and  he,  or  the  shirereve,  arrayed 
the  several  persons  within  the  county ;  and  for  this  purpose  the  peram- 
bulation was  through  the  county  twice  every  year,  and  (a)  if  any  p<  rson 
was  found  that  had  no  compurgators,  he  was  put  into  prison  until  he 
could  procure  some  decennary  to  admit  him:  on  the  law-days  the 
sheriff  used  to  give  in  charge  the  several  articles  of  the  crown  law ;  and 
if  any  person  was  guilty  of  the  breach  of  any  of  them,  he  was  delivered 
up  by  his  compurgators. 

Preface  to  9  Co. ;  2  Inst,  70,  121.  (a)  Hence  the  style  of  this  court  is  Curia  VMs 
Franci  Plegn  Domini  Regis  tenia  apud  C.  coram  vicecom.  tent,  in  turno  suo  tali  die,  &c. 
But  the  law  takes  no  notice  of  any  such  court,  under  the  style  of  torn  ricecom.  tent. 
&c.,  for  the  word  torn  does  not  properlj  signify  the  sheriff's  court,  but  his  perambu- 
lation.    2  Inst.  71 ;  Dalt.  Sheriff,  385,  391 ;  Fitz.  Leet,  11 ;  2  Hawk.  P.  C.  c.  10,  \  3. 

But  though  the  custom  of  the  decennary  be  now  worn  away,  yet  the 
sheriff's  torn  still  subsists,  which  is  the  king's  court  of  record  holden 
before  the  sheriff,  for  the  redressing  of  common  grievances  within  the 
county,  to  which  all  persons,  above  the  age  of  twelve  years,  not  specially 
privileged,  are  bound  to  attend ;  not  only  to  make  proper  inquiries,  but 
to  take  the  oaths  of  allegiance,  &c. 

Finch.  241 ;  F.  N.  B.  82. 

But  for  the  better  understanding  hereof  I  shall  consider, 

(A)  .The  Manner  of  holding  this  Court. 

(B)  "What  Persons  owe  Suit  to  it. 

(C)  In  what  Cases  it  has  a  Jurisdiction. 

(D)  Of  the  Form  of  its  Proceedings. 


(A)  The  Manner  of  holding  this  Court. 

By  the  common  law  the  sheriff  might  hold  his  torn  at  what  place,  and 
as  often  as  he  thought  fit ;  but  this  proving  inconvenient,  in  giving  the 
sheriff  too  great  a  power  of  oppressing  the  subject, 

By  the  statute  of  Magna  Charta,  c.  35,  it  is  enacted,  "That  no  sheriff, 
or  his  bailiff,  shall  make  his  torn  through  a  hundred  but  twice  in  a  year, 
and  at  the  place  accustomed,  viz.,  once  after  Easter,  and  again  after  the 
feast  of  St.  Michael ;  and  that  the  view  of  frankpledge  shall  be  at  the 
term  of  St.  Michael." 

Also  by  the  31  E.  3,  c.  15,  it  is  enacted,  "That  every  sheriff  shall 
make  his  torn  yearly  one  time  within  the  month  after  Easter,  and 
another  time  within  the  month  after  St.  Michael ;  and  if  they  hold 
them  in  other  manner,  that  then  they  shall  lose  their  torn  for  the  time." 

6  H.  7,  1  b ;  Co.  Lit.  115,  contr. 

It  is  agreed,  that  since  these  statutes,  if  the  sheriff  holds  his  torn  at  a 
different  time,  or  at  an  unusual  place,  he  may  be  indicted  for  it. 

Dyer,  151 ;  Keilw.  193  ;  2  Hawk.  P.  C.  c.  10,  §  6. 

Also,  it  hath  been  holden,  That  in  every  caption  of  an  indictment 
taken  in  a  sheriff's  torn,  or  court-leet,  the  day  whereon  it  was  taken 
ought  to  be  set  forth,  that  it  may  appear  not  to  have  been  on  a  Sunday. 

Vent.  107 ;  2  Sand.  290 ;  2  Keb.  731 ;  2  Hawk.  P.  C.  c.  10,  I  9. 

The  sheriff  is  to  hold  his  torn  in  each  particular  hundred ;  yet,  as  he 
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(C)  In  what  Cases  it  has  a  Jurisdiction. 

has  a  jurisdiction  in  the  whole  county,  he  may  receive  presentments  in 
one  hundred,  of  offences  committed  in  another;  but  the  jury  cannot  be 
charged  on  oath  to  present  any  offences  but  those  which  arose  within 
their  particular  hundreds.  Also,  by  the  statute  of  Marlbridge,  c.  10,  it 
is  provided,  that  those  who  have  tenements  in  different  hundreds  shall 
not  be  compelled  to  come  to  any  torn,  but  only  in  the  bailiwick  wherein 
they  shall  be  conversant. 
[2  Hawk.  P.  C.  c.  10,  g  12.] 

(B)  What  Persons  owe  Suit  to  it. 

All  persons,  as  well  masters  as  (a)  servants,  above  the  age  of  twelve 
years,  are  by  the  common  law  bound  to  appear  at  this  court  in  their  (b) 
proper  persons. 

2  Hawk.  P.  C.  c.  10,  \  10.  (a)  That  every  master  may  be  amerced  for  suffering  a 
servant  to  continue  with  him  a  year  and  a  day  without  being  put  into  the  decennary. 
41  E.  3,  26  b ;  45  E.  3,  2G  b.  (b)  And  therefore  no  persons  so  bound  to  appear,  are 
within  the  benefit  of  the  statute  of  Merton,  c.  10,  which  allows  suit  service  to  be  per- 
formed by  attorney.   2  Inst.  99. 

But  tenants  in  ancient  demesne  are  privileged  by  the  common  law 
from  coining  to  this  court,  unless  they  and  their  ancestors  have  time  out 
of  mind  used  to  come  to  it :  also,  parsons  of  churches  have  the  like 
privilege  by  the  common  law,  and  all  peers  of  the  realm,  and  women 
have  the  same  privilege  by  the  statute  of  Marlbridge,  52  H.  3,  c.  10, 
unless  their  presence  be  required  for  some  particular  cause. 

F.  N.  B.  161 ;  2  Inst.  121 ;  2  Hawk.  P.  C.  c.  10,  g  11. 

Also,  by  the  common  law,  as  well  as  the  statute  of  Marlbridge,  no  one 
is  bound  to  such  suit  to  a  torn,  within  the  jurisdiction  whereof  he  doth 
not  reside. 

2  Hawk.  P.  C.  c.  10,  I  12. 

And  if  a  man  has  a  house  which  stands  within  the  precincts  of  (c) 
two  leets,  he  shall  do  his  suit  to  the  court  in  whose  jurisdiction  his  bed- 
chamber lies. 

2  Hawk.  P.  C.  ubi  suprd.  (c)  If  one  have  a  house  and  family  in  two  leets,  he  ought 
to  do  his  suit  to  that  wherein  for  the  most  part  he  personally  resides.  2  Hawk.  P.  C. 
ubi  supra. 

But  no  man  can  be  of  two  leets;  and  therefore  one  who  lives  within 
a  private  leet  shall  owe  no  suit  to  the  torn  or  other  leet,  unless  the  pri- 
vate leet  be  seized  into  the  king's  hands,  or  unless  the  lord  neglect  to 
hold  his  court. 

2  Hawk.  P.  C.  ubi  supra. 

(C)  In  what  Cases  it  has  a  Jurisdiction. 

The  jurisdiction  of  the  sheriff's  torn  is  confined  to  offences  at  common 
law,  and  cannot  take  conusance  of  any  crime  made  so  by  an  act  of  par- 
liament, unless (d)  enabled  to  do  so  by  the  act  itself;  (e)  nor  can  it  inquire 
of  any  offence,  unless  it  arose  since  the  holding  of  the  last  court. 

2  Hawk.  P.  C.  c.  10,  §  50.  (d)  Vide  2  Dan.  291.  Several  statutes  mentioned,  which 
give  the  sheriff's  torn  and  court  leet  jurisdiction,    (e)  Kielw.  66. 

All  capital  offences  being  of  a  public  nature,  as(<?)  treasons,  (h)  felo- 
nies, are  properly  inquirable  of  at  the  sheriff's  torn. 

Cromp.  Juris.  112  ;  2  Hawk.  P.  C.  ubi  suprd.  (g)  Except  against  the  king's  person. 
9  H.  6,  44.  But  2  Hawk.  P.  C.  ubi  suprd  cont.,  and  yet  it  seems  strange  that  the 
highest  offence  should  be  exempted  ;  however,  it  is  clear  that  the  sheriff  has  no  power 
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(C)  In  what  Cases  it  has  a  Jurisdiction. 

to  inquire  of  any  offence  made  treason  by  statute,  as  of  a  treason,  but  only  as  it  was 
an  offence  at  common  law.  (h)  Except  rape,  because,  as  the  law  now  stands  i1  is  a 
felony  only  by  statute.  2  Hawk.  P.  C.  c.  10,  g  51.  And  except  the  death  of  a  man. 
because  no  common  nuisance.     But  qu.,  and  vide  2  Hawk.  P.  ('.  ibid. 

It  may  inquire  of  assaults  and  batteries,  if  accompanied  with  blood- 
shed, but  otherwise  not ;  because  without  bloodshed  they  are  not  ac- 
counted common  grievances. 

2  Hawk.  P.  C.  c.  10,  §  53. 

Also,  it  may  inquire  of  all  affrays,  as  being  in  terrorem  populi. 
2  Hawk.  P.  C.  c.  10,  §  54. 

Also,  it  may  inquire  of  the  common  breaking  of  hedges,  dikes,  or 
walls,  and  of  all  pound  breaches,  as  being  common  grievances.  Also, 
it  may  inquire  generally  of  inferior  offences,  touching  the  king's  interest, 
as  of  all  purprestures  or  encroachments  upon  the  king,  and  alienations 
in  mortmain,  (a)  and  seizures  of  treasure-trove,  or  of  waifs  or  estrays,  or 
wreck  belonging  to  the  king. 

Vide  2  Hawk.  P.  C.  c.  10,  §  55,  57,  and  the  several  authorities  there  cited,  (a)  But 
qu.  Whether  it  can  prescribe  to  inrmire  of  the  seizure  of  such  things  belonging  to 
the  lord,  being  a  subject.     2  Hawk.  P.  C.  ibid. 

It  may  inquire  of  all  common  nuisances,  as  all  annoyances  to  common 
bridges  or  highways,  bawdy-houses,  &c,  and  also  of  all  other  such  like 
offences,  as  selling  corrupt  victuals,  breaking  the  assize  of  beer  and  ale, 
neglecting  to  hold  a  fair  or  market,  keeping  false  weights  or  measures, 
&c.  Also,  it  is  said  that  it  may  inquire  of  all  common  disturbers  of  the 
peace,  as  barrators,  evesdroppers,  and  of  all  common  oppressors,  as  usu- 
rers, &c,  and  of  all  dangerous  persons,  as  vagabonds,  night-walkers,  &c, 
and  of  all  suitors  to  the  court  who  shall  make  default,  and  of  those  who 
shall  levy  hue  and  cry  without  cause,  or  shall  neglect  to  levy  one  where 
they  ought,  &c,  and  of  the  neglect  of  keeping  a  pair  of  stocks  in  any  vill 
within  the  precinct,  for  which  every  such  vill  shall  forfeit  51. 

•2  Hawk.  P.  C.  c.  10,  I  58,  59,  and  the  authorities  there  cited. 

But  a  man  cannot  be  amerced  in  a  leet  for  surcharging  a  common, 
because  this  only  concerns  the  private  interest  of  the  inhabitants. 
Rol\    \br.  541 ;  2  Roll.  Abr.  83. 

But  it  A&bA  been  holden,  that  (b)  a  by-law  made  at  a  leet,  in  pursuance 
of  a  cusura.  to  make  such  by-laws,  that  no  one,  under  a  certain  penalty. 
shall  reef  ive  a  poor  man  to  be  his  tenant,  who  afterwards  shall  become 
chargeable  to  the  town,  is  good. 

Roll.  Abr.  542 ;  Lane,  55.  (b)  Of  common  right  any  leet,  with  the  assent  of  the 
tenants,  may  make  by-laws  under  certain  penalties,  in  relation  to  matters  properly 
cognisable  by  the  court,  as  the  reparation  of  highways,  &c.  But  by-laws  of  a  private 
nature  are  most  proper  for  a  court-baron.     2  Hawk.  P.  C.  c.  10,  I  til!. 

Although  the  above  mentioned  offences  are  properly  inquirable  in  the 
sheriff's  torn,  yet  is  his  power,  as  to  the  punishing  of  such  offences,  much 
restrained  by  several  statutes  ;  as  by  Magna  Charta,  c.  17,  which  enacts 
that  no  sheriff,  constable,  or  (c)  other  bailiff  of  the  king  shall  hold  pleas 

of  the  iroivn. 

2  Hawk  P  C  c  10  §  13.  (c)  As  this  statute  has  been  construed  to  extend  to 
stewards  of  courts,  neither  the  torn  nor  court  leet  can  deliver  any  persons  indicted 
befi  ire  them  for  felony,  but  must  refer  them  to  the  justices  of  jail-delivery.  2  Inst  61 ; 
2  Hark.  P.  C.  ibid. 

Bit    his  statute  of  Magna  Charta  doth  neither  restrain  the  torn  nor 
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(C)  In  what  Cases  it  has  a  Jurisdiction. 

leet  from  taking  indictments,  or  awarding  process  thereon  as  before  ;  but 
this  power  of  awarding  such  process  is  taken  from  the  sheriff's  torn,  but 
not  from  courts  leet,  by  1  E.  4,  c.  2. 
2  Hawk.  P.  C.  c.  10,  |  14. 

By  which  it  is  enacted,  That  on  indictments  and  presentments  before 
any  of  the  king's  sheriffs  of  his  counties,  except  in  London,  their  under- 
sheriffs,  clerks,  bailiffs,  or  ministers,  at  their  torns,  or  law-days,  they  nor 
any  of  them  shall  (a)  have  power  to  attach,  arrest,  or  put  in  prison,  or 
to  levy  any  fines  or  amercements  of  any  person  so  indicted  or  presented 
by  reason  of  any  such  indictment  or  presentment ;  but  that  the  said  she- 
riffs and  under-sheriffs,  clerks  and  bailiffs,  and  their  ministers,  shall  deliver 
all  such  indictments  and  presentments  to  the  justices  of  the  peace  at  such 
next  county  sessions,  and  that  the  said  justices  of  the  peace  shall  have 
power  to  award  process  on  all  such  indictments  and  presentments  as  the 
law  doth  require,  and  in  like  form  as  if  the  said  indictments  and  present- 
ments were  taken  before  the  said  justices  of  peace,  and  also  to  arraign 
and  deliver  all  such  persons  so  indicted  and  presented  before  the  said 
sheriffs,  &c.  ;  and  such  persons  which  shall  be  indicted  or  presented  of 
trespass,  shall  make  such  a  fine  as  shall  seem  lawful  by  their  discretions  ; 
and  the  estreats  of  the  said  fines  and  amercements  shall  be  enrolled,  and 
by  indenture  be  delivered  to  the  said  sheriffs,  under-sheriffs,  their  clerks, 
bailiffs,  or  ministers,  or  some  of  them,  to  the  use  and  profit  of  him  that 
was  sheriff  at  the  time  of  such  indictments  or  presentments  taken ;  and 
if  any  of  the  said  sheriffs,  their  under-sheriffs,  clerks,  bailiffs,  or  their 
ministers,  do  arrest,  attach,  or  put  in  prison,  or  cause  any  fine  or  ransom 
to  be  taken,  or  levy  any  amercement  of  any  person  or  persons  so  indicted 
or  presented,  by  reason  or  colour  of  any  such  indictment  or  presentment 
taken  before  them,  at  their  terms  or  law-days  above  rehearsed,  before 
that  they  have  process  from  the  said  justices  of  peace,  or  estreats  deli 
vered  out  of  the  said  indictments  or  presentments  so  brought,  delivered, 
and  presented  to  them  ;  that  then  the  sheriffs  which  so  do  shall  forfeit  a 
hundred  pounds. 

(a)  Xot  only  the  judge  of  the  court  is  punishable  for  awarding  such  process,  but 
also  the  officer  for  obeying  it.     Jones,  301 ;  Cro.  Car.  275. 

It  seems  agreed,  that,  at  this  day,  neither  the  torn  nor  leet  have  any 
power  to  try  any  person  indicted  before  them,  of  any  offence  whatso- 
ever, and  that  there  is  no  remedy  for  such  presentments  as  are  travers- 
able, but  by  removing  them  into  the  King's  Bench. 

2  Hawk.  P.  C.  c.  10,  \  13,  76. 

But  a  presentment  by  twelve  or  more,  in  a  torn  or  leet,  of  any  offence 
within  the  jurisdiction  of  the  court,  being  neither  capital,  nor  concerning 
freehold,  subjects  the  party  to  a  fine  or  amercement,  without  any  farther 
proceeding,  and  binds  him  forever,  after  the  day  on  which  it  is  found, 
and  admits  of  no  traverse.^)  But,  if  it  concerns  life  or  freehold,  as,  if 
it  charge  a  man  with  not  repairing  a  highway  as  he  ought  to  do  by  the 
tenure  of  his  lands,  it  may  be  removed  into  the  King's  Bench,  and  there 
traversed  ;  but  not  if  it  barely  charge  his  person,  as  for  not  cutting  the 
branches  of  his  trees  hanging  over  the  nighway,  &c.  Also  it  seems,  that 
an  indictment  of  any  offence  out  of  the  jurisdiction  of  a  leet,  as  of  an  affray 
done  out  of  its  precinct,  is  in  like  manner  traversable. 

2  Hawk.  P.  C.  c.  10,  §  75  ;  3  Mod.  138.  (b)  [A  presentment  is  not  traversable  in  a 
court  leet ;  but  in  order  to  give  the  defendant  an  opportunity  of  being  heard,  it  may  be 
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(D)  Of  the  Form  of  its  Proceedings, 
removed  by  certiorari  into  the  King's  Bench,  and  there  traversed.  Rex  v.  Roupell 
Cowp.  468  But  the  court  will  not  gnat  &  certiorari  for  such  purpose,  where  tho 
amercement  has  been  estreated,  and  the  fine  paid.  Rex  v.  Ripon  !)  T  Rep  184  I  If 
a  fine  in  a  court  leet  be  unreasonable,  it  may  be  avoided  by  plea  and  judgment  of  the 
court ;  for  the  judges  are  to  determine  the  reasonableness  of  the  fine.     R.  11 ;  Co.  44. 

Also,  notwithstanding  the  above-mentioned  statutes,  the  sheriff  may, 
at  this  day,  impose  a  (a)  fine  on  all  such  as  shall  be  guilty  of  a  contempt 
in  the  face  of  the  court,  and  on  a  suitor  refusing  to  be  sworn,  and  on  a 
bailiff  refusing  to  make  a  panel,  and  on  a  tithingman  refusing  to  make  a 
presentment,  and  on  a  juryman  refusing  to  present  the  articles  given  in 
charge,  and  on  a  person  duly  chosen  constable  refusing  to  be  sworn. 
But  he  (5)  ought  to  fine  each  offender  severally,  and  not  all  jointly,  except 
where  a  vill  is  to  be  fined. 

2  Hawk.  P.  C.  c.  10,  §  15.  (a)  Or  may  award  an  amercement  at  his  discretion.  8 
Co.  39  ;  Dalt.  Sheriff,  400.    But  for  this  vide  tit  Film  and  Amercements,    (b)  8  Co.  38. 

Also,  on  the  presentment  of  a  nuisance  in  a  torn  or  leet,  the  sheriff  or 
steward  may  either  amerce  the  party,  and  also  order  him  to  remove  it, 
by  such  a  day,  under  a  certain  pain,  or  may  order  him  to  remove  it, 
under  such  a  pain,  without  amercing  him  at  all,  and  the  party  having 
notice  of  such  order,  shall  forfeit  the  pain  on  a  presentment  at  another 
court,  that  he  hath  not  removed  the  nuisance,  without  any  farther  pro- 
ceeding ;  and  every  pain  so  forfeited  may  be  recovered  in  like  manner 
as  a  fine  or  amercement,  by  distress,  or  action  of  debt ;  neither  shall  it 
be  affeered  to  a  less  sum  than  was  at  first  set. 
2  Hawk.  P.  C.  c.  10,  |  21,  <fec,  and  several  authorities  there  cited. 

(D)  Of  the  Form  of  its  Proceedings. 

Ix  making  presentments,  it  is  said  to  have  been  the  course,  formerly, 
to  impanel,  not  only  a  grand  jury,  but  also  a  jury  of  twelve  men,  which 
was  commonly  called  the  petit  jury,  and  to  have  offences  first  presented 
by  the  headboroughs,  and  the  presentment  affirmed  by  the  petit  jury, 
before  they  were  brought  to  the  grand  jury. 

Keilw.  66,  141,  148  ;  Dalt.  Sheriff,  388  ;  Cromp.  212 ;  9  H,  6,  44  b. 

But,  however  the  practice  might  have  been,  it  seems  now  agreed,  that 
no  exception  can  be  taken  to  any  such  indictment,  in  respect  of  the  non- 
observance  of  any  such  custom  or  usage;  for  that  no  averment  lies 
against  the  acts  of  a  court  of  record,  and  every  judge  of  such  court  shall 
be  presumed  to  act  according  to  the  rules  of  it. 

2  Hawk.  P.  C.  c.  10,  §  70. 

By  Westm.  2,  13,  E.  1,  c.  13,  "The  sheriff  shall  take  no  inquest (<?) 
but  by  twelve  men  at  the  least,  who  shall  put  their  seals  thereto." 

(c)  In  the  construction  hereof,  it  hath  been  holden,  that  if  there  be  more  than  twelve 
jurors,  and  all  a<ree,  all  must  put  their  seals,  but  that  if  twelve  only  agree,  it  is  suffi- 
cient for  those  twelve  to  set  their  seals.  Dalt.  Sheriff,  389.  \\Qu.  Whether  a  present- 
ment by  fewer  than  twelve  would  be  good  in  a  court  leet.     Vide  1  W  ils.  248.  || 

By  1  R.  3,  c.  4,  "No  bailiff  or  other  officer  shall  return  or  impanel 
any  person  in  any  shire  of  England,  to  be  taken  or  put  in  or  upon  any 
inquiry  in  any  of  the  sheriff's  torus (d)  but  such  as  be  of  good  name  and 
fame,  and  having  lands  and  tenements  of  freehold  within  the  same 
shires  to  the  yearly  value  of  20s.  at  the  least,  or  else  lands  and  tene- 
ments holden  by  custom  of  manor,  commonly  called  copyhold,  within 
the  said  shires,  of  the  yearly  value  of  26s.  8d.  over  all  charges,  at  the 
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least.     And  if  any  bailiff  or  other  officer  -within  the  said  counties  return 

or  impanel  any  person  contrary  hereunto,  he  is  to  lose  for  every  person 

that  he  so  impanelleth  and  returneth,  not  being  of  the  sufficiency  as  is 

aforesaid,  as  often  as  he  offendeth,  40s.     And  the  said  sheriff  other  40s., 

the  one-half  thereof  to  the  king  or  sovereign  lord,  and  the  other  half 

thereof  to  such  as  will  sue  in  that  behalf,  &c.     And  that  every  such 

indictment  before  any  sheriff  in  his  turn  otherwise  taken  be  void  and  of 

none  effect." 

(d)  That  a  court  leet  seems  not  to  be  within  the  equity  of  this  statute,  for  it  is  said, 
that  any  person  happening  to  be  present  at  a  leet,  or  riding  by  where  it  is  holden,  may, 
for  want  of  jurors,  be  compelled  to  be  sworn.  7  H.  6,  13 ;  12  H.  7 ;  18  b ;  Bro. 
Leet,  15. 

By  1  E.  3,  stat.  2,  c.  17,  "  Sheriffs  and  bailiffs  of  franchises  and  all 
others  who  take  indictments  in  their  torns,  or  elsewhere,  where  indict- 
ments ought  to  be  made,  shall  take  them  by  roll  indented,  whereof  the 
one  part  shall  remain  with  the  indictors,  and  the  other  with  him  that 
takes  the  inquest ;  so  that  the  indictments  shall  not  be  embeziled  as  they 
have  been  in  time  past ;  and  so  that  one  of  the  inquest  may  show  the 
one  part  of  the  indictment  to  the  justices,  when  they  come  to  make  deli- 
verance." 

But  it  must  be  observed,  that  what  is  above  said,  concerning  indict- 
ments taken  before  the  sheriff  at  his  torn,  is  to  be  intended  of  such  as  are 
taken  before  him  ex  officio,  for  he  is  restrained  to  take  them  by  virtue  of 
any  writ  or  commission,  by  28  E.  3,  c.  9,  which,  reciting  the  mischiefs 
which  had  happened  from  commissions  and  general  writs  granted  to 
sheriffs  at  their  own  suit,  for  their  singular  profit,  enacteth,  that  no  such 
commissions  nor  writs  shall  be  granted. 


OF  THE  COURT  LEET. 


A  COURT  leet  is  a  court  of  record, (a)  having  the  same  jurisdiction 
within  some  particular  precinct,  which  the  sheriff's  torn  hath  in  the 
county. 

Finch.  240 ;  2  Hawk.  P.  C.  c.  11.  (a)  And  said  to  have  been  derived  out  of  the 
torn,  being  a  grant  to  certain  lords,  for  the  ease  of  their  tenants,  and  resiants  within 
their  manors,  that  they  may  have  the  array  of  them,  and  administer  justice  amongst 
them  in  their  manors,  &c.  from  whence  came  the  duty  in  many  in  many  leets  de  certo 
letce,  towards  the  charge  of  obtaining  the  grant  of  the  leet ;  for  the  nonpayment  whereof, 
or  default  to  present  it,  such  grantees  may  prescribe  to  amerce  the  defaulters,  and  to 
distrain  for  the  amercement ;  but  they  cannot  so  prescribe  for  any  matter  of  a  private 
nature.    2  Inst.  71 ;  Jones,  283  ;  5  Co.  77  b ;  Dyer,  30,  pi.  209.    See  12  Mod.  598. 

The  statute  of  18  E.  2,  which  shows  of  what  things  the  sheriff's  torn 
and  court  leet  shall  have  conusance, (b)  does  not  confine  their  jurisdiction 
to  those  particulars  enumerated  in  the  statute. 

4  Inst.  2<U  :  Cromp.  Jur.  213.  (h)  That  the  leet  may  inquire  of  the  same  offences 
with  the  sheriff's  torn,  of  which  vide  tit.  Sheriff's  Tom,  suprd.  May  inquire  of  corrupt 
victuals,  as  a  common  nuisance,  though  omitted  in  this  statute.  4  Inst.  261.  That  a 
railer  is  presentable  there.  Hob.  247.  So,  a  night-walker.  Poph.208.  Of  the  seve- 
ral statutes  which  empower  this  court  to  inquire,  &c.  vide  2  Dan.  291.     That  by  the 
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31  Eliz.  5,  they  may  inquire  of  user,  of  unlawful  games,  or  of  any  art  or  mystery,  not 
being  brought  up  in  it:  but  exercising  a  trade  contrary  to  5  Eliz,  c.  4,  is  not  within 
the  act,  nor  presentable  in  the  leet.  Sid.  289  :  2  Keb.  50  ;  Raym.  154,  S.  C.  ||  They 
cannot  amerce  for  any  but  public  nuisances,  and  not  for  a  particular  trespass  to  the 
lord  or  any  other  person;  for  in  that  case  an  action  lies  t  >  recover  damages  I 
Dickinson,  1  Saund.  135  ;  Rex  v.  Ayres,  Sir  T.  Raym.  160;  2  Keb.  139;  Blunt  and 
Whiteacre's  case,  1  Leon.  242;  Wood  v.  Lovatt,  6  t.  Rep.  511. || 

No  man  can  be  within  two  leets  at  the  same  time,  and  in  the  same 
respect ;  therefore,  he  who  resides  within  the  precincts  of  a  leet,  the  lord 
whereof  doth  duly  hold  his  court,  cannot  be  compelled  to  come  to  a 
superior  leet,  for  any  purpose  which  may  as  well  be  answered  by  his 
attendance  at  his  own  leet.  But,  if  a  private  leet  be  specially  granted 
for  two  or  three  articles  only,  it  seems  that  the  inhabitants  must  attend 
the  torn  for  all  other  matters.  Also,  a  grand  leet  may  prescribe  to 
oblige  a  certain  number  of  inhabitants  in  every  town  within  its  precinct, 
to  appear  at  every  such  grand  leet,  to  inquire  of  such  offences  as  were 
omitted  by  the  inferior.  Also,  if  a  leet  be  seized  into  the  king's  hands, 
all  who  owed  suit  to  it  ought  to  come  to  the  torn,  &c.  Also  the  sheriff's 
torn,  as  an  overseer  of  the  leet,  is  to  inquire  whether  the  tithings  be  full, 
and  may  inquire  of  the  concealments  of  offences  inquirable  in  leets. 

2  Hawk.  P.  C.  c.  11,  \  3,  4,  and  several  authorities  there  cited. 

|| Debt  lies  for  an  amercement  in  a  court  leet;  but  in  order  to  give  it 
jurisdiction  to  amerce,  it  should  be  alleged  in  the  declaration  that  the 
party  was  an  inhabitant  within  the  manor  at  the  time  of  the  offence 
committed,  and  likewise  at  the  time  of  the  amercement  set ;  for  the 
jurisdiction  of  the  leet  extends  only  over  resiants.  But  this  omission, 
though  fatal  on  demurrer,  is  helped  by  verdict. 

Wicker  v.  Norris,  Ca.  temp.  Hard.  116 ;  Steverton  v.  Scroggs,  Cro.  Eliz.  698. 

A  custom  to  swear  the  jurors  at  one  court  leet  to  inquire  and  return 
their  presentments  at  the  next  court  is  bad.  The  jurisdiction  of  a  leet 
jury,  like  that  of  a  grand  jury,  would  seem  to  be  confined  to  things 
happening  before  their  being  sworn  or  during  their  sitting. 

Davidson  v.  Moscrop,  2  East,  56  ;  Moore  v.  Wicker,  Andr.  50.  fj 

A  court  leet  shall  be  forfeited,  not  only  by  acts  of  gross  injustice,  but 
also  by  bare  omissions  and  neglects,  especially,  if  often  repeated,  and 
without  excuse. 

2  Hawk.  P.  C.  c.  11,  \  5. 

The  caption  of  an  indictment  in  a  court  leet  ad  cur.  vis.  franc,  pleg. 
cum  cur.  baron.,  &c.  is  good,  for  the  words  cum  cur.  baron,  shall  be 
rejected :  for  it  shall  be  intended  that  the  indictment  was  taken  by  that 
court,  which  alone  hath  the  colour  of  authority  to  take  it. 

Salk.  195  ;  Ld.  Raym.  638. 

The  not  setting  forth  in  the  caption,  whether  the  court  was  holden  by 
grant  or  prescription,  is  helped  by  the  multitude  of  precedents. 
3  Salk.  200.    See  12  Mod.  500. 

But  the  business  of  both  the  torn  and  leet  hath  declined  many  years, 
and  is  devolved  on  the  quarter  sessions. 
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By  the  escheat  of  earldoms  and  baronies,  the  tenants  of  such  earls 

and  barons  were  to  hold  from  the  king,  and  not  being  qualified  to  sit  in 

the  king's  own  court,  they  composed  a  court  in  each  county,  under  the 

array  of  the  sheriff,  or  the  king's  bailiff.     These  were  the  pares  of  the 

county  court ;  and  hence  it  is,  that  ever  since  it  has  been  (a)  held,  that 

the  sheriff  is  no  judge,  but  only  the  suitors. 

Spelin.  Rem.  50 ;  4  Inst.  266.  (a)  That  suitors  are  judges.  2  Inst.  225.  Though 
the  proceedings  be  upon  a  justicies.     2  Inst.  312;  6  Co.  lib;  Mod.  171. 

(b)  This  court  is  no  court  of  (<?)  record ;  therefore  an  action  of  account 
against  a  receiver  for  13s.  and  4cZ.  or  other  sum  under  40s.  lies  not  in 
the  county  court ;  for  being  no  court  of  record  it  cannot  assign  auditors. 
2  Inst.  380;  4  Inst.  266.  (b)  The  style  of  the  court  is  Curia  prima  comitat.  E  C 
milit.  vie.  com.  prcedict.  tent,  apud  B,  &c.  4  Inst.  266.  (c)  Therefore  a  writ  of  false 
judgment  lies  of  a  judgment  there,  and  not  a  writ  of  error.  4  Inst.  266.  But  in  a 
redisseisin  the  sheriff  is  made  judge  by  the  statute  of  Merton,  c.  3.  And  a  writ  of 
error  lieth  of  his  judgment.     4  Inst.  266. 

It  is  a  maxim  of  the  common  law,  quod  placita  de  catallis,  debitis, 
kc.,(d)  quce  summamie)  40s.  attingunt  vel  excedunt  secundum  legem 
et  consuetudinem  Anglise  sine  breve  regis  placitari  non  debent. 

2  Inst.  312.  (d)  Though  founded  upon  several  contracts,  each  of  which  were  under 
405.  Vent.  65.  (e)  An  entire  debt  cannot  be  divided  and  sued  for  by  several  plaints 
under  40s.  2  Inst.  312.  But  for  this  vide  2  Roll.  Abr.  317,  pi.  1.  If  the  plaintiff 
counts  to  his  damages  40s.  though  the  jury  finds  the  damages  under  40s.  so  that  in 
truth  the  cause  dejure  belonged  the  court,  yet  he  shall  not  have  judgment.  2  Inst.  312. 

But  by  justicies  this  court  may  hold  plea  of  goods,  (g)  debts,  &c,  of 

any  value,  and  the  process  therein  is  an  attachment  of  his  goods,  &c, 

but  no  capias. 

2  Inst.  312.  (//)  Of  debts  ex  contractu,  but  not  of  debts  ex  delicto,  as  upon  the  statute 
of  tithes.     Lev.  253,  dubitatur. 

So,  by  force  of  a  justicies  it  may  hold  plea  of  trespass  vi  et  armis. 
2  Inst.  312. 

In  replevin,  by  writ  or  plaint  upon  the  statute  of  Marlbridge,  this 
court  may  hold  plea  of  goods  and  chattels  above  the  value  of  40s. 
2  Inst.  139,  312. 

||  Debt  lies  in  this  court  for  use  and  occupation ;  and  it  is  the  proper 
tribunal  for  an  action  on  the  case  for  an  injury  to  a  house,  where  the 
damage  is  under  40s. 

Parker  v.  Vaughan,  2  Bos.  &  Pull.  29 ;  Melton  v.  Garment,  2  N.  R.  84. 

No  action  can  be  brought  in  this  court,  unless  both  the  defendant  re- 
side, and  the  cause  of  action  arise,  within  the  county :  therefore,  though 
the  demand  be  under  forty  shillings,  yet,  if  the  cause  of  action  arise  in 
one  county,  and  the  defendant  reside  in  another,  the  action  must  be 
brought  in  the  superior  courts. 

Walsh  v.  Troyte,  2  II.  Bl.  29  ;  Tubb  v.  Woodward,  6  T.  Rep.  175  ;  Smith  v.  OTvel- 
ly,  1  Bos.  &  Pull.  75. 

By  Magna  Charta,  c.  35,  no  county-court  shall  be  holden  but   from 
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?e°^eat0erm0ntli;  ^  ^^  *  ^^  dme  ^  been  "^  there  elia11 
A  custom  to  hold  a  court,  called  a  county  court,  in  the  county  palatine  of  Durham 

tZTm'ii         m  qum        dks  seems  t0  have  been  "*  S^SdT^S 
By  the  statute  of  Gloucester,  made  6  E.  1,  c.  6,  «  Sheriffs  shall  plead 
pleas  of  trespass  in  their  counties,  as  accustomed,  &c,  but  (a)  for  maims 
and  wounds  a  man  shall  have  his  writ,  as  before  hath  been  used  " 

(a)  So  that  this  court  hath  no  jurisdiction  in  such  case;  secus,  of  a  Lattery  without 

And  by  the  statute  of  12  G.  2,  c.  13,  §  7.     « If  any  person  shall  com- 
mence or  defend  any  action,  or  sue  out  any  writ,  process,  or  summons 
or  carry  on  any  proceedings  in  the  county  court,  who  shall  not  be  ad- 
mitted an  attorney  or  solicitor  according  to  the  act  of  2  G.  2,  c.  23  he 
shall  forfeit  201.  with  costs,  to  him  who  shall  sue  in  any  court  of  record." 
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This  (b)  court  was,  for  the  ease  of  the  subject,  by  the  king  divided  and 
derived  from  the  county  court,  and  hath  the  (c)  same  jurisdiction. 

2  Inst.  71 ;  4  Inst.  207.  {b)  Of  the  first  division  of  counties  into  hundreds,  and  of 
the  grants  of  hundreds,  vide  6  Co.  11 ;  9  Co.  25  ;  4  Co.  33  ;  Dyer,  175  ;  Roll.  Rep. 
118  ;  Raym.  360  ;  Vent.  399  ;  3  Mod.  199.  (c)  And  therefore  is  no  court  of  record. 
4  Inst.  267.  Cannot  hold  plea  of  debt  or  trespass,  where  the  debt  or  damages  amount 
to  40s.     Co.  Lit.  118  :  Nor  of  trespass  vi  tt  armis.     Co.  Lit.  118. 

Although  the  style  of  this  court  is  curia  E  C  militis  hundredi  sui  de 
B  in  com.  Buck.  tent.  $c,  coram  A  B  seneschallo  ibidem,  yet  the  suitors 
are  judges. 
4  Inst.  267. 

In  a  hundred  court,  the  plea  was  laid  to  be  coram  seneschallo  et 
sectatoribus.  Serjeant  Newdigate  took  an  exception  to  it,  that  it  should 
be  laid  to  be  held  coram  seneschallo  per  sectatores ;  but  AVyndham, 
Atkins,  and  Scroggs  thought  it  well  enough ;  but  the  chief  justice  contr., 
and  cited  the  case  of  Wyatt  and  Wigges,  4  Co.  47,  where  the  coroner 
of  the  hostel  and  the  coroner  of  the  county  took  an  indictment,  where  it 
did  not  appear  that  the  party  was  killed  within  the  verge,  and  resolved 
to  be  ill ;  for  that  there  the  record  was  entire,  and  it  could  not  lie  coram 
non  judice,  as  to  the  coroner  of  the  hostel,  and  so  void ;  and  good  as  to 
the  coroner  of  the  county ;  and  perhaps  the  jury,  in  their  finding,  were 
principally  directed  by  the  coroner  of  the  hostel ;  so  it  might  be  here, 
for  they  in  the  hundred  court  may  be  swayed  principally  by  what  the 
steward  said.  Another  objection  was,  that  the  first  process  was  an  (d) 
attachment ;  but  as  the  defendant  appeared,  the  court  said,  that  fault 
was  cured ;  so  judgment  was  affirmed. 

Pasch.  30  Car.  2,  Clever  and  Curteis.  (d)  That  the  Court  of  King's  Bench  daily 
grants  attachments  against  stewards  of  hundred  courts,  for  granting  attachments 
against  all  the  party's  goods.     Salk.  201. 
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The  true  process  of  this  court  at  common  law  is  a  distringas,  but  by 
custom  the  process  may  be  (a)  a  levari  facias  ;  and  it  is  said,  that  most 
hundred  courts  have  this  custom. 

Salk.  201.  (a)  An  execution  may  be  in  the  hundred  court  by  levari  facias ;  and 
therefore,  where  the  books  speak  of  a  distringas,  they  must  be  intended  of  a  levari, 
for  a  distress  infinite  would  be  endless  in  an  execution.  2  Lev.  81 ;  2  Keb.  117,  126. 
Vide  Carth.  54.  And  for  the  manner  of  setting  forth  a  judgment  in  this  court,  vide 
also  Carth.  53,  54 ;  2  Lutw.  1369 ;  3  Lev.  403. 

If  a  jury  in  a  hundred,  or  other  inferior  court,  will  not  agree  on  their 
verdict,  the  way  is,  as  in  other  courts,  to  keep  them  without  meat,  drink, 
fire,  or  candle,  till  they  agree ;  and  the  steward  may,  from  time  to  time, 
adjourn  the  court  till  they  do  agree. 

Salk.  201. 
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This  court  is  (b)  incident  to  every  manor,  and  had(c)  anciently  conu- 
sance of  all  pleas  of  land  within  the  manor,  so  that  no  person  within 
the  manor  could  apply  to  any  other  jurisdiction  without  a  remisit  curiam 
from  the  lord. 

4  Inst.  264 ;  4  Co.  33  ;  Co.  Lit.  58.  (b)  That  it  is  incident  to  a  manor,  and  was  at 
first  instituted  for  the  ease  of  the  tenants,  for  ending  controversies  where  the  debt  ox 
damage  was  under  40s.  at  home,  &c.  4  Inst.  268 ;  Owen,  35  ;  Brownl.  175  ;  Bulst. 
55.  (c)  But  at  this  day  is  no  court  of  record,  nor  can  it  hold  plea  of  debt  or  trespass, 
where  the  debt  or  damage  amounts  to  40s.  Co.  Lit.  118  ;  2  Inst.  311.  Nor  of  tres- 
pass vi  et  armis,  because  it  cannot  impose  a  fine.     Co.  Lit.  118 ;  2  Inst.  311,  312. 

The  suitors  are  (d)  judges,  and  the  (e)  steward  but  as  a  registrar. 

6  H.  4,  pi.  3  ;  Co.  Lit.  58 ;  4  Co.  33  b ,'  4  Inst.  268,  S.  P;  [4  T.  Rep.  446,  484,  S. 
P.;  Sp.  Laws,  b.  28,  c.  27,  &  42.]  {d)  Though  the  plea  there  is  held  upon  a  writ  of 
right.  6  Co.  11  b,  12  a ;  4  Inst.  268.  (e)  And  a  man  cannot  prescribe  to  hold  a 
court-baron  before  his  steward,  but  before  suitors.  Cro.  Jac.  582,  adjudged.  See 
Mod.  173  ;  Cro.  Eliz.  792 ;  Noy,  20 ;  Godb.  49.  But  perhaps  may  prescribe  to  hold 
a  court  before  his  steward,  but  not  a  court-baron.  Cro.  Jac.  582  ;  Leon.  316;  Brownl. 
21 ;  Noy,  20  ;  2  Jones,  23  ;  Godb.  68.  A  court-baron  being  incident  to  a  manor  of 
common  right  cannot  be  prescribed  for.  Cro.  Eliz.  792,  adjudged  ;  Noy,  20,  adjudged; 
2  Ld.  Raym.  861.  ||  But,  if  there  be  a  prescriptive  manor,  there  may  be  prescriptive 
incidents  to  it,  and  in  that  case  a  court-baron  to  be  holden  before  the  steward  may  be 
prescribed  for.     Lord  Paget  v.  Stretehey,  Co.  Eutr.  118  ;  4  T.  Rep.  446.|| 

[The  court  therefore  should  be  stated  to  be  holden  before  them,  and 
the  suitors  before  whom  it  is  holden,  should,  regularly,  be  named. 
Co.  Lit.  58 ;  Moore,  75 ;  3  Leon.  8,  S.  C. 

If  there  are  not  two  free  suitors  at  the  least,  the  court-baron  cannot  be 

holden.     But  it  should  seem  that  there  must  be  more  than  two  free 

suitors  to  enable  the  lord  to  hold  a  court ;  for  otherwise,  if  one  of  these 

two  was  the  plaintiff,  and  the  other  the  defendant,  the  lord  would  be 

under  some  difficulty  to  try  them  by  their  peers. 

Br.  Court-Bar.  p.  22  ;  Comprise,  p.  31 ;  Kitch.  4  a ;  Glover  and  Lane,  3  T.  Rep.  445  ; 
Tomkin  v.  Croker,  Ld.  Raym.  863  ;  Chetwode  v.  Crewe,  Willes's  Rep.  614 ;  Bradshaw 
v.  Lawson,  4  T.  Rep.  443. J     ||  The  truth  seems  to  be,  says  Mr.  Watkins,  that  there 
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should  be  so  many  frank  tenants,  as,  in  case  of  an  action,  to  leave  a  plurality  of 
suitors  to  sit  as  judges  in  the  cause.  There  is  an  instance  in  the  Register,  11!,  of  a 
cause  being  removed  out  of  a  court-baron,  by  reason  of  there  not  being  four  suitors 
there.  Br -.Cause  a  remover  pUe,  &c.  p.  35  ;  Britt.  c.  120,  do  Curt  de  Baron,  274  b, 
2/0  a;  1  \\  atk.  Copyh.  9.|| 

The  style  of  this  court  is  {a)  curia  baronis  E  C  militis  manerii  mi 
prseclicti  (having  the  manor's  name  written  in  the  margin)  tent,  tali  die 
coram  A  B  seneschallo  ibidem,  &c. 

4  Inst.  268.  (a)  My  Lord  Coke  says,  he  hath  seen  court  rolls  in  the  reign  of  Ed.  1, 
(having  the  name  of  the  manors  in  the  margin)  styled  thus,  Aula  ibidem  tent,  tali 
die,  &c,  because  it  was  holden  in  the  hall  of  the  manor.     Ibid. 

This  court  cannot  he  holden  out  of  the  manor ;  but  if  a  man  be  lord 
of  two  or  three  manors,  and  there  be  a  custom  to  hold  a  court  at  one  for 
them  all,  such  courts  are  by  custom  good. 

Co.  Lit.  58  a. 

This  court  is  of  two  natures.  The  first  is  by  common  law,  and  called 
the  freemen's  court,  or  court-baron ;  and  of  this  the  suitors  are  judges, 
and  the  steward  is  registrar ;  and  this  may  be  kept  from  (b)  three  weeks 
to  three  weeks.  The  second  is  (c)  a  customary  court,  and  concerns 
copyholders,  of  which  the  lord,  or  his  steward,  is  judge.  As  the  first 
cannot  be  without  freeholders,  so  this  cannot  be  without  copyholders. 
A  court-baron  may  be  of  this  double  nature,  and  then  the  roll  contains 
matter  concerning  both. 

Co.  Lit.  58.  (b)  Note :  The  Court  of  King's  Bench  has  granted  informations  against 
lords  and  stewards  for  oppressing  the  tenants,  by  warning  courts-baron  every  three 
weeks,  and  distraining  them  to  appear,  or  pay  a  certain  sum  of  money,  upon  no 
occasions  at  all,  but  to  extort  amercements  from  them,  (c)  For  this  vide  4  Co.  27 ; 
Cro.  Car.  36G ;  Jones,  342. 

[Where  the  court-baron  and  customary  court  are  blended  together, 
care  should  be  taken  to  keep  the  acts  of  the  several  suitors  quite  distinct. 
For  debt  will  toot  lie  for  an  amerciament  of  a  tenant,  unless  it  appear 
satisfactorily  that  the  persons  who  affear  it  are  free  tenants  also.  It 
seems  to  be  the  safer  way,  when  the  courts  are  holden  together,  not  to 
mention  expressly  before  whom  they  were  holden,  but  to  state  the  per- 
sons present  generally,  and  to  leave  it  to  the  law,  which  will  consider 
the  proper  business  of  each  court  to  be  transacted  before  the  regular 
j  udges. 

Watk.  Gilb.  Ten.  432;  Baldwin  v.  Tudge,  2  Wils.  20;  Willes's  Rep.  619,  S.  C.  1 
Freem.  525. 

By  Magna  Charta,(d)  c.  24.  "A  praecipe  in  capite  is  not  to  be 
granted,  whereby  any  freemen  may  lose  his  court. 

(d)  For  the  exposition  thereof  vide  2  Inst.  39. 

By  52  H.  3,  c.  22.(e)  "  No  man  shall  cause  his  freeholders  to  swear  (g 
against  their  will,  for  that  ought,  not  to  be  done  without  the  king's  (h 
commandment. 

(e)  The  king  bound  hereby  in  his  court-baron,  hundred,  or  county  court.  2  Inst.  143. 
(g)  Intended  between  party  and  party,  for  to  inquire  for  the  lord  of  all  the  articles 
belonging  to  the  court-baron  or  hundred,  they  may  be  sworn.  2  Inst.  142  For 
which  articles  vide  statute  4  Edw.  intituled  extenta  manerii.  (h)  In  a  writ  of  right 
patent,  wherein  plea  is  held  of  freehold,  the  court  may  give  an  oath,  for  the  writ  is 
mandatum  regis.     2  Inst.  143. 

All  pleas  in  a  court-baron,  of  common  right,  and  by  course  of  law, 
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are  determinable  by  wager  of  law ;  but  by  prescription  they  may  be  de- 
termined by  jury. 
4  Inst.  143. 

If  a  man  recovers  in  a  court-baron,  they  have  not  power  to  make  exe- 
cution to  the  plaintiif  of  the  goods  of  the  defendant ;  but  they  may  dis- 
train him,  and  retain  the  distress  till  satisfaction. 

4  II.  6,  17  ;  22  Ass.  72 ;  Roll.  Abr.  543  ;  Bro.  Court-Baron,  6,  S.  C.  But  a  qucere 
made,  for  it  is  usual  for  the  suitors,  assigned  by  the  steward,  to  tax  the  sums,  and 
then  to  award  a  levari  facias.  Qucere,  If  by  custom,  or  common  law  ?  See  12  Mod.  124. 
By  Brownl.  81,  upon  a  levari  out  of  a  court-baron,  goods  cannot  be  sold  without  a 
custom  to  sell,  &c,  and  vide  Noy,  17. 

If  in  a  court-baron  the  defendant  appears  not  upon  the  distress,  yet 
the  goods  distrained  are  not  forfeited,  nor  can  be  sold  by  the  bailiff ;  for 
the  distress  is  but  in  nature  of  a  pledge  ;  and  though  by  the  course  of  the 
common  law,  where  a  man  is  attached  by  his  goods,  and  appears  not, 
they  are  forfeited ;  yet  in  a  court-baron  no  (a)  attachment  lies,  but  a  dis- 
tress infinite  only. 

Yelv.  194 ;  Gomersal  and  Medgate,  adjudged ;  Cro.  Jac.  255 ;  Bulst,  52,  S.  C.  ad- 
judged, (a)  The  process  in  a  court-baron  is  summons,  attachment,  and  distress  infi- 
nite.    2  Roll.  Rep.  493,  and  vide  Bulst.  53. 
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The  cinque  ports  are  (b)  ancient  trading  towns  lying  towards  the  sea 
coasts ;  these  held  per  baroniam,  and  were  represented  in  parliament 
by  the  lord  warden  or  keeper  of  the  cinque  ports  ;  but  they  did  not  hold 
by  the  tenure  of  knight-service,  only  by  sending  ships  to  sea,  &c,  and  as 
they  were  instituted  for  the  defence  and  safety  of  the  kingdom,  they  had 
several  (c)  liberties  and  privileges  granted  them,  in  respect  of  their  neces- 
sary attendance  in  those  ports. 

Bract,  lib.  3,  f.  118;  4  Inst.  222.  (b)  For  ancient  records  touching  the  cinque 
ports,  vide,  2  Inst.  558.  At  first  the  priviledged  ports  were  but  three,  viz.  Dover, 
Sandwich,  and  Romney;  but  Hastings  and  Hithe  were  added  by  William  the  Con- 
queror. 4  Inst.  222.  To  which  AVinchelsea  and  Rye  were  adjoined;  these  now  send 
each  of  them  their  representatives  to  parliament ;  and  though  seven  in  number,  are 
still  called  cinque  ports.  2  Inst.  556  ;  4  Inst.  222.  (c)  To  which  they  have  a  lawful 
title,  confirmed  by  Magna  Charta,  c.  9,  in  these  words,  Barones  de  quinque  portibus  et 
omnes  alii  partus  Jiabeant  omnes  libertates  et  liberas  consuetudines  suas.  2  Inst.  20. 
But  this  confirmation  does  not  extend  to  pleas  of  the  crown,  with  which  they  inter- 
meddle as  justices  of  the  peace.     Cro.  Car.  253. 

There  are  several  courts  within  the  cinque  ports ;  one  before  the  con- 
stable of  the  castle  of  Dover ;  others  within  the  ports  themselves,  before 
the  mayors  and  jurats  ;(d)  another  which  is  called  curia  quinque  portuum 
apud  Shepway. 

4  Inst.  223.  (d)  Sid.  166.  It  is  said  by  Twisden,  that  nobody  knows  where  this 
court  is. 
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There   is   a  Court   of  Chancery  in  the  cinque  ports,  but  no  origi- 
nal writs  issue  thence,  but   it   serves  only  to  decide  (a)   matters   of 
equity. 

Sid.  166.  per  curiam.  _  (a)  Sid.  356.  It  is  said  the  great  use  of  their  Chancery  is 
^relieve  against  errors  in  proceedings  at  law,  which  they  used  to  endorse  upon  the 

The  lord  warden  hath  two  jurisdictions,  1.  The  {b)  authority  of  an 
admiral,  to  hold  plea  by  bill  concerning  the  guard  of  the  castle,  &c.  ac- 
cording to  the  course  of  the  common  law. 

2  Inst.  556.     (b)  Exempt  from  the  admiralty  of  England ;  which  jurisdiction  is 
saved  to  him  in  several  acts  of  parliament,  as  2  H.  5,  stat.  1,  c.  6  ;  27  II.  8  c    I  •  _-  1 1 
8,  c.  15 ;  5  Eliz.  c.  5;  11  &  12  W.  3,  c.  7;  and  vide  2  Jon.  66,  67  ;  Chan.'  Ca.  305. 

By  28  Edw.  1,  c.  7,  "The(c)  constable  of  the  castle  of  Dover  shall 
not  hold  any  foreign  plea  of  the  county  at  the  castle  gate,  except  it  touch 
the  keeping  of  the  castle ;  nor  shall  the  said  constable  distrain  the  inha- 
bitants of  the  cinque  ports  to  plead  any  otherwhere  nor  otherwise  than 
they  ought  after  the  form  of  charters  obtained  of  kings  of  their  old  fran- 
chises, confirmed  by  Magna  Charta." 

(c)  Who  is  always  warden  of  the  five  ports.     2  Inst.  556. 

The  mayors  and  jurats  of  the  several  cinque  ports  have  power  to 
hold  pleas,  &c,  and(<i)  upon  their  judgment  no  writ  of  error  lies  in  B.  R., 
but  they  are  examinable  by  bill  in  nature  of  a  writ  of  error,  coram 
domino  custode  seu  guardiano  quinque  portuum  apud  curiam  suam  de 
Shepway. 

2  Inst.  557  ;  Dyer,  376;  4  Inst.  224,  S.  P.  (d)  Secus,  upon  the  judgment  of  the 
court  of  Shepway;  Sid.  356,  per  Twisden ;  and  so  are  the  books  which  speak  of  a 
writ  of  error  to  the  cinque  ports  to  be  intended. 

The  jurisdiction  of  the  cinque  ports  is  general,  as  well(e)  in  personal 
as(</)  real  and  mixed  actions. 

4  Inst.  224.  (e)  Otherwise  in  debt,  or  trespass  transitory.  Cro.  Eliz.  910.  Where 
a  stranger  comes  within  the  cinque  ports,  and  does  a  transitory  trespass,  and  after 
goes  out  of  their  jurisdiction,  he  to  whom  the  trespass  was  done  may  have  an  action 
at  common  law,  else  he  would  be  without  remedy ;  for  they  can  call  none  in  who  are 
out  of  their  jurisdiction,  and  the  privileges  were  granted  for  the  ease  and  benefit,  and 
not  the  prejudice,  of  the  inhabitants.  Yelv.  12  ;  2  Inst.  557.  (g)  And  they  hold  plea 
of  freehold  by  plaint.  Sid.  166.  But  a  judgment  in  B.  R.  for  lands  there  shall  bind 
forever,  though  such  judgment  for  lands  in  Wales,  or  a  county  palatine,  is  merely 
void.  2  lust.  557  ;  4  Inst.  223  ;  Bro.  Cinque  Ports,  24.  Qu.  That  they  cannot  plead 
to  the  jurisdiction  of  the  court  of  Westminster,  but  must  demand  conusance.  4  Inst. 
221.  Also,  if  an  ejectment  on  a  feigned  lease  be  brought  of  lands  within  the  cinque 
ports,  the  courts  of  Westminster  will  not  allow  the  tenant  of  the  lands,  on  his  prayer, 
to  be  made  defendant  to  plead  to  the  jurisdiction  of  these  courts,  but  will  tie  him 
6trictly  to  the  rules  of  confessing  lease,  entry,  and  ouster,  and  pleading  not  guilty. 
This  is  not  like  the  case  of  ancient  demesne,  where  a  recovery  in  the  courts  above 
makes  the  lands  frankfree  forever. 

If  a  man  is  murdered  in  any  of  the  cinque  ports,  his  wife  may  have 
an  appeal  against  the  murderer  (h)  directed  to  the  sheriff  of  the  county, 
and  he  shall  execute  the  writ (i)  within  the  cinque  ports,  for  the  con- 
stable hath  no  jurisdiction  to  hold  plea  thereof. 

2  Inst.  557.  Said  to  have  been  resolved  between  Waes  and  Braines.  Cro.  Eli* 
694,  S.  C.  adjudged,  (h)  Because  the  king  in  a  manner  is  concerned  ;  for  if  the  plain- 
tiff is  n  •  he  defendant  shall  be  arraigned  at  his  suit.  Yelv.  13  ;  Cro.  Eliz.  911. 
(i)  Yet  in  Yelv.  13,  per  Poph.  If  the  defendant  at  all  times  after  continued  within  th& 
cinque  ports,  so  that  he  might  be  proceeded  against  there,  no  appeal  would  lie  else- 
where. 

3U 
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So,  if  the  defendant  is  in  custodid  mareschalli,  the  appeal  may  bo 
against  him  by  bill. 
2  Inst.  557;  Cro.  Eliz.  695,  778. 

If  a  man  hath  judgment  in  any  of  the  king's  courts,  and  the  defend- 
ant hath  no  lands  or  goods  but  in  the  cinque  ports,  the  plaintiff  may 
have  (a)  a  writ  to  the  lord  warden  to  make  execution. 

4  Inst.  223.  (a)  The  record  must  be  certified  into  Chancery,  and  from  thence  by 
mittimus  to  the  lord  warden  to  make  execution.     And.  28  ;  3  Leon.  3  ;  W.  Bendl.  46. 

If  a  man  is  imprisoned  at  Dover  by  the  lord  warden,  (b)  an  habeas  (c) 

corpus(d)  may  issue  to  the  lord  warden,  &c. ;  for  the  privilege,  that  the 

king's  writ  runs  not,  must  be  intended  between  (e)  party  and  party,  for 

there  can  be  no  such  privilege  against  the  king. 

Cro.  Jac.  543  ;  Palm.  96,  S.  C.  adjudged,  (b)  Whereas  a  prohibition,  mandamus, 
&c,  Cro.  Car.  543  ;  Palm.  55  ;  Sid.  355;  4  Inst.  223  ;  2  Lev.  86  ;  3  Keb.  598  ;  Hard. 
475.  Where  a  certiorari,  vide  Roll.  Abr.  395  ;  2  Hawk.  P.  C.  c.  27,  \  24.  (c)  Ad 
faciendum  et  recipiendum;  but  if,  ad  respondendum  a  private  person,  qu.  Mod.  20; 
8  Mod.  22 :  12  Mod.  666.  (d)  But  Sid.  166,  it  was  said  by  some,  that  it  had  scarce 
ever  been  known  that  a  prohibition  or  habeas  corpus  went  to  the  cinque  ports.  [  But 
there  can  be  no  doubt,  but  that  they  will  go  thither.]  (e)  A  quo  minus  lieth  to  them. 
Hard.  475. 

The(^)  lord  warden  is  the  immediate  officer  of  the  court,  and  (Ji)  writs 

shall  be  directed  to  him(z)  as  in  all  real  actions,  &c,  for  lands  within  the 

five  ports. 

2  Inst.  557  ;  4  Inst.  223,  S.  P.  (g)  The  constable  or  keeper  of  Dover  Castle  is  also 
warden  of  the  cinque  ports,  and  the  writs  directed  to  him  are  Bex,  &c.  constabidario 
castri  sui  de  Dover  et  custodi  quinque  portuum,  &c.  2  Inst.  556  ;  4  Inst.  223.  (h)  But 
writs  of  appeal  must  be  directed  to  the  sheriff.  Cro.  Eliz.  604.  Because  the  king  is  in  a 
manner  concerned.  Vide  Yelv.  13  ;  Cro.  Eliz.  911 ;  2  Inst.  557.  (i)  But,  if  there  be 
an  indictment  before  justices  of  peace  within  the  cinque  ports,  a  certiorari  may  be 
immediately  directed  to  them  ;  for  they  proceed  by  virtue  of  their  commission,  and  not 
their  ancient  charters,  &c.     Cro.  Car.  253,  254,  but  for  this,  vide  Roll.  Abr.  395. 

|| By  stat.  W.  &  M.  sess.  1,  c.  7,  reciting,  "That  the  election  of  mem- 
bers to  serve  in  parliament  ought  to  be  free ;  and  that  the  late  lord  war- 
den of  the  cinque  ports  had  pretended  unto,  and  claimed,  as  of  right,  a 
power  of  nominating  and  recommending  to  each  of  the  said  cinque  ports 
the  two  ancient  towns,  and  their  respective  members,  one  person  whom 
they  ought  to  elect  to  serve  as  a  baron  or  member  of  parliament  for 
such  respective  port,  ancient  town,  or  member,  contrary  to  the  ancient 
usage,  right,  and  freedom  of  elections ;  it  is  declared  and  enacted,  that 
all  such  nominations  or  recommendations  are  contrary  to  the  laws  and 
constitutions  of  this  realm,  and  for  the  future  shall  be  so  deemed  and 
construed,  and  hereby  are  declared  to  have  been  and  are  void  to  all  in- 
tents and  purposes  whatsoever ;  any  pretence  to  the  contrary  notwith- 
standing." 

If  a  murder  is  committed  at  Sandwich,  and  an  appeal  brought  by 
original  in  B.  R.,  directed  to  the  sheriff  of  the  county  of  Kent,  and  he 
brings  in  the  defendant,  who  pleads  that  Sandwich  is  part  of  the  cinque 
ports,  ubi  breve  domini  regis  non  currit.  &c,  and  demands  judgment 
of  the  writ,  this  is  a  bad  plea  ;  for  the  defendant  having  done  the  mur- 
der within  the  cinque  ports,  and  after  dying  out,  if  this  pleading  should 
be  allowed,  (A;)  there  would  be  a  failure  of  justice. 

Yelv.  12,  13  ;  Cro.  Eliz.  910,  S.  C.  (k)  Fur  the  cinque  ports  cannot  award  process 
of  outlawry,  for  that  ought  to  be  proclaimed  in  open  county.     Cro.  Eliz.  910. 
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But,  if  the  defendant  by  his  plea  shows  that  at  the  time  of  the  murder 
supposed,  and  at  all  times  after,  he  had  been  an  inhabitant,  and  commo- 
rant  within  the  cinque  ports,  and  so  had  given  jurisdiction  to  the  judges 
there,  and  showed  they  might  have  proceeded,  &c,  it  would  be  a  good 
plea. 

Yelv.  13. 


OF  THE  COURTS  OF   THE   STANNARIES. 


These  courts  were  (a)  instituted  for  the  conveniency  of  tinners,  that 
they  might  be  encouraged  in  the  making  of  tin,  one  of  the  staple  com- 
modities of  the  kingdom;  and  therefore  in  Cornwall  and  Devonshire, 
where  the  ore  or  mine  of  which  it  is  made  chiefly  abounds,  the  workers 
herein  were  allowed  the  privilege  of  suing  and  being  sued  in  those 
places. 

4  Inst.  229.  (a)  For  ancient  charters,  records,  and  acts  of  parliament  concerning 
the  stannaries,  and  for  an  exposition  of  the  charter  of  E.  1,  and  the  statute  of  50  E. 
3,  which  gave  great  privileges  to  the  tinners,  vide  4  Inst.  232  ;  12  Co.  10,  11 ;  Plow. 
327:  Roll.  Abr.  547,  548;  and  vide  16  Car.  1,  c.  15,  by 'which  their  privileges  are 
declared  and  circumscribed 

The  jurisdiction  of  the  (b)  court  is  guided  by  special  laws,  by  customs, 
and  by  prescription  time  out  of  mind. 

4  Inst.  229.  {b)  For  the  style  of  the  court,  vide  4  Inst.  299.  And  that  the  lord 
warden  hath  jurisdiction  of  all  the  tin  in  Cornwall  and  Devon.     4  Inst.  229. 

No  writ  of  error  lies  upon  (<?)  any  judgment  in  these  courts ;  but  the 
party  grieved  must  be  relieved  by  appeal  in  several  degrees ;  first  to  the 
steward  of  the  stannary  court,  where  the  matter  lies;  then  to  the  under- 
warden  of  the  stannaries ;  and  from  him  to  the  lord  warden  of  the  same 
stannaries;  and  for  want  of  justice  there,  to  the  privy  council  of  the 
Prince  of  Wales,  [as  Duke  of  Cornwall,  when  he  hath  had  livery  and 
investiture  of  the  same.  And  from  thence  the  appeal  lies  to  the  king 
himself,  in  the  last  resort.] 

4  Inst.  230  ;  [3  Bulstr.  183  ;  Dodridge's  Hist,  of  Cornw.  94.J  (c)  For  any  matters 
touching  the  stannaries  ;  otherwise,  upon  a  judgment  there  given  upon  collateral  mat- 
ters. 3  Bulstr.  183.  Per  Coke,  Ch.  Justice,  said  to  have  been  so  resolved  upon  a 
conference  by  all  the  judges,  as  is  to  be  seen  recorded  in  Chancery  in  the  petit-bag 
office,  qu.  Ow.  8  ;  Sid.'233. 

Blowers,  and  all  other  labourers  and  workers,  without  fraud  or  covin, 
in  and  about  the  stannaries  in  Cornwall  and  Devon,  have  the  privilege 
of  the  stannaries  during  the  time  they  work  there. 

4  Inst.  23 1 .  Resolved  by  all  the  judges.  Vide  2  Roll.  Rep.  44,  and  the  statute  16 
Car.  1,  c.  15, 

All  matters  concerning  the  stannaries,  or  depending  thereupon,  are  to 
be  heard  and  determined  (d)  according  to  the  custom  of  the  same  time 
out  of  mind  used. 

4  Inst.  231,  resolved  by  all  the  judges,     {d)  But  vide  Cro.  Car.  333. 
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Transitory  actions  between  tinner  and  tinner,  or  worker  and  worker 
though  not  concerning  the  stannaries,  nor  ai'ising  therein,  if  the  defend- 
ant be  found  within  the  stannaries,  may  be  brought  in  these  courts,  or  at 
common  law. 

4  lust.  231,  resolved  by  all  the  judges. 

But,  if  one  party  only  be  a  tinner  or  worker,  such  transitory  actions 
as  concern  not  the  stannaries,  nor  arise  therein,  cannot  be  brought  there, 
and  in  such  case  the  defendant,  by  the  custom  and  usage  of  that  court, 
may  plead  to  the  jurisdiction,(a)  and  ought  not  to  be  arrested  eundo  to 
swear  it,  or  redeundo. 

4  Inst.  231,  resolved  by  all  the  judges,    (a)  2  Roll.  Rep.  379,  S.  P.    But  it  was  said 

by  the  chief  justice,  that  after  the  oath  taken  they  will  for  3d.  enter  the  plaintiff  a  tinner. 

There  ought  to  be  no  demurrer  in  these  courts  for  want  of  form,  but 
for  matter  of  substance  only. 

4  Inst.  231,  resolved  by  all  the  judges. 

They  have  no  jurisdiction  of(5)  any  local  action  arising  out  of  the 

stannaries,  and  (c)  matters  of  life,  member  and  plea  of  land,  are  expressly 

excepted  out  of  their  charters. 

4  Inst.  231,  resolved  by  all  the  judges.  (6)  That  the  plaintiff  must  show  that  he 
was  a  tinner,  and  that  the  court  was  held  within  the  jurisdiction  of  the  stannaries. 
7  Mod.  103.  (c)  They  have  no  court  of  equity,  and  therefore  a  suit  concerning  an 
agreement  relating  to  mines,  &c,  proper  here.     2  Vera.  483. 

[See  further  upon  this  subject  Pearces  Laws  and  Customs  of  the 
Stannaries.~\ 


OF  THE    COURT  OF   COMMISSIONERS  OF 

SEWERS. 


By  the  (d)  common  law  the  king  used  to  grant  commissions  for  inquir- 
ing into  the  want  of  reparation  of  sea-walls,  ditches,  gutters,  sewers,  &c. 
(d)  Reg.  127  ;  F.  X.  B.  113  ;  4  Inst.  276. 

But,  as  these  matters  are  now  to  be  regulated  according  (g)  to  several 

acts  of  parliament,  it  will  be  necessary  to  set  down  the  purport  of  such 

as  are  mostly  in  use  at  this  day. 

(?)  As  Magna  Charta.  c.  15,  16,  23.  For  which  vide  2  Inst.  29,  30 ;  25  E.  3,  c.  4 : 
45  E.  3,  c.  2  :  1  II.  4,  c.  12 :  6  H.  6,  c.  5  ;  9  H.  6,  c.  5  ;  18  H.  6,  c.  10 ;  23  H.  6,  c.  9  ; 
12  E.  4,  c.  6 ;  4  II.  7,  c.  1 ;  6  II.  8,  c.  10. 

The  chief  statute  relating  hereto  is  23  H.  8,  c.  5,  which  ordains  that 
the  lord  chancellor,  treasurer,  the  two  chief  justices  for  the  time  being, 
or  any  three  of  them,  whereof  the  lord  chancellor  to  be  one,  shall,  as 
often  as  need  be,  direct  commissions,  and  appoint  commissioners ;  the 
form  of  which  commission  is  set  forth  in  the  statute,  which  fully  declares 
the  duty  and  authority  of  the  commissioners,  viz.,  That  they  do  inquire 
by  the  oaths  of  the  honest  and  lawful  men,  &c,  through  whose  default 
the  hurts  and  damages  have  happened,  &c,  and  who  hath  or  holdeth 
any  lands  or  tenements,  &c,  or  hath  or  may  have  any  hurt,  loss,  or  dis- 
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advantage,  &c,  and  all  these  persons  and  every  of  them  to  tax,  &c,  and 
to  make  and  ordain  statutes,  ordinances,  &c,  after  the  laws  and  customs 
of  Romney  Marsh,  in  the  county  of  Kent,  or  otherwise,  after  their  own 
wisdoms  and  discretions. 

23  II.  8,  c.  5,  which  vide  at  large,  made  perpetual  by  3  &  4  E.  6,  c.  8  ;  and  vide  1 
M.  |  3,  c.  11.     This  statute  to  extend  to  Glamorgan,  &c. 

II  By  §  17,  the  laws,  acts,  decrees,  and  ordinances  which  shall  be  made 
according  to  the  tenor  of  the  commission,  and  under  the  authority  of  this 
apt,  shall  stand  good  and  be  put  in  due  execution  so  long  as  the  commis- 
sion endureth,  (which  by  §  16  of  this  act  is  limited  to  three  years,  super- 
sedable,  however,  at  any  time  at  the  royal  pleasure,)  and  no  longer  ; 
except  such  laws  and  ordinances  be  made  and  engrossed  in  parchment, 
and  certified  under  the  seals  of  the  commissioners  into  the  Court  of 
Chancery,  and  then  the  royal  assent  be  had  to  the  same,  which,  by  §  19, 
is  to  be  certified  into  the  Court  of  Chancery  under  the  king's  privy  seal. 

This  act  was  to  endure  for  twenty  years,  but  is  made  perpetual  by 
3  &  4  E.  6,  c.  8.|| 

The  25  H.  8,  c.  10,  enacts,  That  no  person  shall  be  compelled  to  take 
upon  him  the  execution  of  any  such  commission,  unless  he  be  a  dweller 
in  the  county  whereof  he  is  appointed  commissioner.  Also,  that  every 
person  refusing  to  take  the  oath  of  commissioner,  as  appointed  by  2-\  II. 
8,  c.  5,  shall,  as  often  as  such  refusal  shall  be  certified  into  Chancery, 
forfeit  five  marks. 

The  3  eS:  4  E.  6,  c.  8,  directs  in  what  manner  the  king's  lands  shall  be 
liable,  and  taxed  by  the  commissioners,  and  his  tenants  discharged  and 
indemnified  in  their  payments  of  such  taxes,  and  that  every  such  com- 
mission shall  be  in  force  for  five  years  from  the  teste,  unless  superseded. 

||  Upon  the  construction  of  the  23  H.  8,  c.  5,  and  the  3  &  4  Ed.  6,  c.  8, 
it  has  been  decided  that  a  tenement  situate  in  the  king's  dock-yard,  deriv- 
ing a  benefit  from  the  public  sewers,  and  occupied  by  an  officer  of  go- 
vernment who  pays  no  rent,  is  liable  to  be  rated  to  the  sewers. 

Nethertun  v.  Ward,  3  Barn.  &  A.  21. 

The  commissioners  cannot  assess  a  person  in  respect  of  drains  falling 
into  a  great  sewer,  if  the  level  of  the  drains  is  so  much  above  the  sewer 
that  the  stopping  of  the  sewer  cannot  possibly  throw  the  water  back  so 
as  to  injure  his  premises,  and  if  he  is  not  benefited  by  the  works  or  the 
sewer. 

Masters  v.  Scroggs,  3  Maule  &  S.  447 ;  and  see  Dore  v.  Gray,  2  Term  R.  358. 

The  owner  of  land  in  a  level,  who  is  bound  to  repair  a  sea-wall,  can- 
not call  on  the  other  land-owners  in  the  level  to  contribute,  although  the 
injury  has  arisen  by  an  extraordinary  tide  and  tempest,  unless  the  damage 
has  been  sustained  without  his  default. 

Rex  v.  The  Commissioners  of  Sewers  in  Essex,  1  Barn.  &  C.  477. 

If  a  sea-wall,  which  the  owners  of  particular  lands  are  bound  to  repair, 
be  destroyed  without  default  in  the  owners,  the  commissioners  may  order 
a  new  one  at  the  expense  of  the  whole  level. 

Res  v.  Somersetshire  Commissioners,  8  Term  R.  312. 

The  decree  of  commissioners  of  sewers  is  not  conclusive  against  a  party 
residing  within  the  district  over  which  they  preside ;  but  he  may  dispute 
the  grounds  of  it  in  an  action  of  trespass. 

Stafford  v.  llamston,  2  Brod.  &  B.  691. 
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A  local  act  enacting  that,  for  the  better  and  more  effectual  execution 
of  the  act,  all  lands  within  a  certain  district,  (previously  within  the  juris- 
diction of  the  commissioners,)  and  the  works,  drains,  and  sewers  thereof, 
should  be  subject  only  to  the  control  and  jurisdiction  of  local  commis- 
sioners thereby  appointed,  does  not  discharge  the  district  from  liability 
to  serve  on  juries  at  the  sessions  of  sewers,  without  an  express  provision. 
Ex  parte  Owst,  9  Price,  117. 

A  presentment  made  by  a  standing  jury,  constituted  according  to 
ancient  usage,  originally  returned  by  the  sheriff  at  the  commencement 
of  every  new  commission  of  sewers,  from  certain  parishes  or  districts, 
composed  of  land-owners  there  interested  in  disclaiming  the  general 
charges  of  the  level,  which  jurymen  generally  acted  for  life,  and  only  the 
foreman  of  which  was  summoned  by  the  sheriff,  which  foreman  convened 
the  said  jurymen,  is  illegal  and  void. 

Res  v.  Somersetshire  Commissioners,  7  East,  71. 

Where  bricklayers,  employed  by  commissioners  of  sewers  to  repair  a 
public  road,  performed  the  work  in  such  a  manner  as  to  occasion  a  damage 
to  a  neighbouring  house,  they  were  held  liable  to  an  action,  although  the 
work  appeared  to  be  skilfully  performed. 

Jones  v.  Bird,  5  Barn.  &  A.  837. 

Commissioners  of  sewers  have  not  such  a  possession  in  their  works  as 
to  enable  them  to  maintain  trespass. 

Duke  of  Newcastle  v.  Clark,  8  Taunt.  602.|| 

By  the  13  Eliz.  c.  9,  all  commissions  of  sewers  shall  continue  in  force 
for  ten  years  after  the  date  thereof,  unless  they  be  repealed  by  a  new 
commission  or  supersedeas.  Also,  by  this  statute  all  laws,  ordinances, 
and  constitutions  (a)  duly  made,  according  to  the  statute  23  H.  8,  c.  5, 
and  written  in  parchment,  indented  under  the  seals  of  the  commission- 
ers, or  six  of  them,  (whereof  one  part  shall  remain  with  the  clerk  of  the 
commission,  and  the  other  in  such  place  as  the  commissioners  or  six  of 
them  shall  appoint,)  shall,  without  any  certificate  to  be  made  into  the 
Chancery,  and  without  the  king's  assent,  continue  in  force,  notwithstand- 
ing any  determination  of  such  commission  by  supersedeas,  until  the  same 
laws,  ordinances,  and  constitutions  shall  be  altered,  repealed,  or  made 
void  by  commissioners  afterwards  assigned. 

(a)  ||  These  words  have  the  same  meaning  with  the  words  "  laws,  acts,  decrees,  and 
ordinances"  in  \  17  of  the  statute  of  23  H.  8,  c.  5,  9  East,  125. || 

||  §  2.  After  the  end  of  ten  years  next  ensuing  the  teste  of  any  com- 
mission, all  such  laws,  ordinances,  and  constitutions  as  were  made  under 
it,  and  written  in  parchment  indented  and  sealed  as  above,  without  cer- 
tificate thereof,  or  royal  assent  thereto  had,  shall,  notwithstanding  the 
expiration  of  the  commission  by  such  lapse  of  time,  continue  in  force  for 
one  year  then  next  ensuing  ;  (b)  and  the  justices  of  peace  shall  during 
that  year  have  power  to  execute  the  same  ;  provided,  that  if  a  new  com- 
mission issue,  the  power  of  the  justices  shall  cease. 

(b)  A  decree  made  under  a  former  commission,  which  had  expired  by  lapse  of  ten 
years,  cannot  be  enforced  by  commissioners  under  a  new  commission  issued  more 
than  a  year  after  the  expiration  of  the  furmer,  as  to  so  much  of  it  as  remains  unexe- 
cuted;  though  it  i>  good  td  the  extent  to  which  it  has  been  executed.  Rex  v.  Com- 
missioners of  Sewers  for  the  County  of  Somerset,  9  East,  109. 

By  §  5,  the  commissioners  are  not  compellable  to  make  any  certificate 
or  return  of  the  commissions,  or  of  any  of  their  ordinances,  laws,  or 
doings  by  authoi'ity  thereof. || 
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By  3  Jac.  1,  c.  14,  all  walls,  ditches,  banks,  gutters,  sewers,  gates, 
causeways,  bridges,  streams,  and  watercourses  within  two  miles  of  Lon- 
don, having  their  fall  into  Thames,  shall  be  subject  to  the  commission 
of  sewers,  and  to  all  statutes  made  for  sewers;  and  to  all  penalties  in 
the  said  statutes  contained. 

3  Jac.  1,  c.  14,  and  vide  7  Ann.  c.  9,  by  which  power  is  given  to  the  lord  mayor  of 
London  to  appoint  commissioners. 

By  the  7  Ann.  c.  10,  reciting  the  power  of  the  commissioners  by 
former  statutes,  as  to  selling  the  lands  of  those  who  refused  to  pay  the 
taxes  and  proportions  with  which  they  were  charged,  and  that  these 
laws  did  not  extend  to  copyhold  lands,  it  is  enacted,  that  the  commis- 
sioners shall  have  the  like  power  as  to  copyhold  lands,  and  that  the 
lords  of  such  copyholds  shall  admit  the  vendees,  &c.  Also,  by  this  act 
it  is  enacted,  that  it  may  be  lawful  for  the  commissioners  by  warrant  to 
authorize  any  person  to  levy  the  sums  of  money  assessed  upon  the  lands, 
&c,  by  distress  and  sale  of  the  goods  of  the  party  refusing,  returning 
the  overplus. 

7  Ann.  c.  10. 

Notwithstanding  the  ample  powers  by  the  above-mentioned  statutes 
given  to  the  commissioners  of  sewers,  yet  are  their  proceedings  still 
examinable  in  the  courts  above,  and  accordingly  we  find  several  resolu- 
tions in  which  their  proceedings  and  sentences  have  been  controlled  by 
the  courts  at  Westminster. 

4  Inst  276. 

As,  where  the  commissioners,  on  the  finding  of  a  jury  that  J  S  had 
seven  acres  of  land  next  adjoining  to  a  bank  on  the  river  Thames,  and 
that  the  occupiers  of  those  seven  acres  used  to  repair,  but  that  there 
wore  besides  eight  hundred  acres  within  the  same  level  liable  to  be  sur- 
rounded, had  taxed  each  of  the  seven  acres  at  8s.,  it  was  held;  1st,  That 
the  finding  that  the  occupiers  of  these  seven  acres  used  to  repair,  was 
not  material,  because  that  such  occupiers  might  have  been  tenants  at 
will,  whose  acts  could  not  bind  him  who  had  the  inheritance.  2d.  That 
though  these  seven  acres  lay  next  the  bank,  yet  ought  the  commis- 
sioners to  tax  all  those  lands  which  were  in  danger  of  being  damnified 
by  the  overflowing  of  the  waters,  and  consequently  received  benefit  by 
the  repairs ;  for  though  they  are  to  act  (a)  according  to  their  discretion, 
yet  such  discretion  must  be  governed  and  directed  by  the  rules  of  law 
and  reason. 

5  Co.  99  b,  Rook's  case,     {a)  Hard.  146. 

The  commissioners  of  sewers  cannot  make  any  (b)  new  inventions  to 
charge  the  people;  (c)but,  if  there  were  an  old  wall,  they  may  build 
another  (if  that  be  decayed)  on  the  inside,  or  some  small  way  distant,  it 
it  be  necessary,  and  may  compel  them  that  repaired  the  former  to  repair 
it,  if  they  have  no  damage  by  the  remove. 

(b)  Vide  10  Co.  137,  138  ;  13  Co.  35  ;  Moor,  825  ;  Sid.  145.     (c)  2  Keb.  129. 

If  one  be  bound  by  prescription  to  repair  a  bank,  which  by  sudden 
violence,  and  without  the  default  of  him  who  is  so  bound  to  repair j  ib 
thrown  down,  the  commissioners  are  not  to  charge  him  only  with  the 
repair,  but  ought  to  tax  all  others  according  to  the  advantages  accruing 
to  them  from  such  repairs. 

10  Co.  139,  Keighley's  case,  5  Co.  100  a,  S.  P. 
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The  commissioners  of  sewers  cannot  tax  a  whole  township,  but  must 
proportion  each  man's  share  according  to  the  quantity  of  his  land,  kc, 
and.  therefore,  where  the  commissioners  assessed  a  fine  on  the  village 
of  D,  and  by  their  warrant  ordered  it  to  be  levied  on  J  S,  whose  cattle 
being  distrained,  he  brought  his  action,  and  had  judgment;  and  after- 
wards refusing  to  release  the  judgment,  was  committed  by  the  commis- 
sioners ;  upon  complaint  thereof,  the  Court  of  King's  Bench  committed 
and  fined  the  commissioners,  and  held  that  by  such  proceedings  after  a 
judgment  at  law  they  were  guilty  of  a  prcemunire. 

2  Bulst.  197 ;  Cro.  Jac.  356,  S."p.;  3  Inst.  125,  S.  P. 

It  has  been  holden,  that,  though  the  commissioners  of  sewers  are  a 
court  of  record,  and  may  thus  commit  for  a  contempt ;  yet  that  must  be 
understood  of  a  contempt  in  the  face  of  their  court,  and  not  to  imprison 
a  person  for  disobeying  their  orders. 

Sid.  145. 

There  was  a  complaint  of  the  inhabitants  of  Whitechapel  at  the 
council-board,  that  the  commissioners  of  sewers  had  taxed  the  said  in- 
habitants for  a  repair  of  a  sewer  in  "Wapping,  whereas  they  were  not 
within  the  level ;  thereupon  the  council  ordered  a  certiorari  out  of  B.  R., 
and  that  the  matter  in  question  should  be  tried  there ;  which  was  accord- 
ingly done,  and  the  certiorari  delivered ;  notwithstanding  which  they 
issued  out  their  warrants  for  putting  the  orders  in  execution,  and  the 
officers  refusing  to  execute  the  same  were  fined  10?.  a  man.  Thereupon 
a  second  certiorari  was  delivered  to  return  all  proceedings  and  all 
orders.  iVc,  concerning  the  same.  This  being  also  disobeyed,  and  new 
orders  made  for  fining  some  of  their  officers  for  their  contempt,  they 
appeared ;  and  though  they  alleged  the  advice  of  counsel  in  what  they 
did,  yet  they  were  committed  for  the  contempt.  The  next  day  the 
return  was  brought  into  court,  and  upon  the  several  certiorari^  the 
returns  were  several,  which  the  court  disallowed,  and  ordered  them  to 
return  all  their  proceedings  upon  the  return  of  the  first  writ,  and  to 
return  upon  the  last,  that  ante  adventum  brevis  they  had  returned  the 
whole  matter,  which  was  accordingly  done,  and  filed ;  and  after  they 
had  continued  a  week  in  prison  without  bail,  they  were  fined  40  marks 
a  piece,  and  discharged,  and  the  matter  ordered  to  be  tried  in  B.  R.  It 
was  here  moved  in  behalf  of  some  of  the  commissioners,  that  these 
orders,  whereby  the  contempt  of  the  commissioners  appeared,  though 
they  were  returned,  might  not  be  filed  upon  a  clause  in  13  Eliz.  c.  9, 
which  excuses  them  from  returning  their  orders,  and  exempts  them  from 
penalties ;  but  it  was  resolved  that  that,  and  other  provisoes  in  the  same 
statute,  did  only  extend  to  the  Court  of  Chancery,  to  abridge  the  power 
which  the  Court  of  Chancery  had  over  the  said  commissioners,  and  the 
orders  by  23  H.  8,  c.  5,  and  that  it  did  not  at  all  (a)  restrain  the  court  of 
B.  R.  from  proceeding  by  certiorari. 

Lev.  288  ;  The  case  of  the  Commissioners  of  Sewers  for  Whitechapel,  Raym.  186  ; 
Vent.  GO ;  Mod.  44  ;  2  Keb.  635,  S.  C. ;  Salk.  145,  S.  C.  cited,  (a)  That  the  com- 
missioners of  Cambridge  Fenns,  by  15  Car.  2,  c.  17,  have  an  absolute  jurisdiction, 
and  are  not  to  return  their  proceedings  on  a  certiorari :  but,  if  they  observe  not  the 
statute,  their  proceedings  will  be  void,  et  coram  non  judice,  and  the  parties  may 
examine  the  same  by  an  action  at  law.     Sid.  290. 

If  it  be  found  before  commissioners  of  sewers,  that  such  a  ?ne  ought 
to  repair  a  bank,  and  he  remove  the  proceedings  into  B.  R.,  the  court 
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will  neither  quash  the  inquisition,  nor  grant  a  new  trial,  unless  he,  who 
is  found  to  be  the  person  that  ought  to  repair,  will  first  repair  the 
bank ;  after  which,  if  it  be  otherwise  found,  they  will  order  him  to  be 
reimbursed. 

Sid.  78,  Lord  Dunbar's  case. 

There  is  a  rule  in  the  Court  of  King's  Bench,  that  no  order  of  com- 
missioners of  sewers  ought  to  be  filed  without  notice  given  to  the  par- 
ties concerned.  Also,  it  is  every  day's  practice  of  that  court,  before  it 
will  suffer  the  return  of  a  certiorari,  for  the  removal  of  the  orders  of 
such  commissioners  to  be  filed,  to  hear  affidavits  concerning  the  faets 
whereon  they  are  grounded;  and  if  the  matter  shall  still  appear  doubt- 
ful, to  direct  the  trial  of  feigned  issues,  and  either  to  file  the  return,  or 
supersede  the  certiorari,  and  grant  a  procedendo,  as  shall  appear  to  be 
most  reasonable  for  the  trial  of  such  issues,  and  to  give  (a)  costs  against 
the  prosecutor  of  the  certiorari,  if  it  appears  to  have  been  groundless. 

2  Hawk.  P.  C.  c.  27,  ?  34;  Salk.  145,  pi.  6.     [See  further  for  the  practice  of  the 

court  with  res] t  to  the  filing  of  the  orders,  Anon.  2  Barnardist  151;  Rex  v.  Cann, 

2  Str.  12G3.  A  certiorari  t< .  hring  up  an  order  for  the  removal  of  their  clerk,  is  of  com- 
mon right,  and  not  discretionary.  I  Str.  609;  Fortesc.374;  8  Mod. 331.]  (a)2Keb.500. 

An  order  of  sewers  was  made  for  levying  9d.  per  acre  on  1312  acres, 
to  be  paid  to  the  clerk,  to  be  applied  towards  defraying  the  charges  in 
and  about  the  execution  of  the  commission,  which  was  confirmed  by 
the  Court  of  King's  Bench. 

2  Str.  1127.  [Qu.  Whether  an  acre-tax  be  a  right  assessment;  whether  the  right 
way  be  w  the  particular  lands  according  to  the  danger  they  lie  in.     Com- 

missioners of  Sewers  v.  Newburgh,  3  Keb.  827  ;  Bow  v.  Smith,  9  Mod.  94. 

A  rate  may  be  made  to  reimburse  charges. 
2  Str.  1127.] 


COURT  OF  PIPOWDERS. 


This  court  is  incident  to  every  fair  and  (b)  market,  and  is  called 
curia  pedis  pulverisati ;  (c)  because  for  contracts  or  injuries  done  con- 
cerning the  fair  or  market,  justice  shall  be  done  as  speedily  as  the  dust 
can  fall  from  the  foot,  (d) 

{b)  Incident  to  everv  market  as  well  as  fair.  4  Inst  272  ;  Keilw.  99  ;  Brownl.  175  ; 
Bulst.  55  ;  Cro.  Eliz.  773.  That  there  may  be  a  court  of  pipowders  by  custom  -with- 
out fair  or  market,  and  a  market  without  an  owner.  4  Inst  272.  (c)  Mirror,  c.  1, 
\  3  :  Bract,  lib.  3,  foL  334 ;  4  Inst.  272.  (d)  A  more  ingenious  and  satisfactory  ety- 
mology is  given  by  a  learned  modern  writer,  who  derives  it  from  pied  jnddrecmx,  a 
pedlar,  in  old  French,  and  therefore  signifying  the  court  of  such  petty  chapmen  as 
resort  to  fairs  or  markets,  Barrington's  Observat  on  the  Stat.  337. 

It  is  a  court  of  record,  of  which  the  steward  is  judge,  there  being  no 
euitors. 

4  Inst.  272  ;  6  Co.  12 ;  2  Bulst  23. 

Its  jurisdiction  consists  herein,  that  the(e)  contract  or  (g)  cause  of  action 
be  in  the  same  time  of  the  same  fair  or  market,  and  not  before,  or  in 
former ;  it  must  be  for  some  matter  concerning  the  same  fair  or  market, 


790     THE  COURTS  IN  LONDON. 

The  Court  of  Hustings. 


o"- 


done,  complained  of,  heard  and  determined  the  (h)  same  day  within  the 

precinct  of  the  same  fair  or  market. 

4  lust.  272.  (e)  Cannot  hold  plea  of  obligations,  for  this  court  is  ordained  for 
things  arising  within  the  fair.  Roll.  Abr.  545  ;  Moor,  830  ;  Cro.  Jac.  313  ;  2  Bulst.  21. 
(g)  If  one  slanders  another  who  trades  in  the  market,  in  any  thing  which  concerns 
his  trade,  as  by  disparaging  his  goods,  which  he  exposes  to  sale  there,  an  action  lies; 
secus,  if  the  words  do  not  concern  any  thing  touching  the  market.  10  Co.  73,  Hall 
and  Jones,  adjudged  ;  Cro.  Eliz.  773 ;  Moor,  623,  S.  C.  adjudged  ;  4  Inst.  272 ;  Roll. 
Abr.  544,  S.  C.  cited,  (h)  The  proceedings  being  de  liord  in  horam.  2  Inst.  272.  This 
court  continues  during  the  time  of  the  fair,  and  no  longer.  2  Bulst.  23.  It  may  be 
adjourned  from  market  to  market.  Keilw.  99.  The  continuance  may  be  entered  by 
an  idem  dies,  &c.     Moor,  459. 

By  the  17  E.  4,  c.  2,  reciting,  that  divers  persons  coming  to  fairs 
be  grievously  vexed  and  troubled  in  the  court  of  pipowders,  by  feigned 
actions,  and  also  by  actions  of  debt,  trespasses,  feats,  and  contracts  made 
and  committed  out  of  the  time  of  the  said  fair,  or  the  jurisdiction  of  the 
same,  contrary  to  equity  and  good  conscience,  &c,  it  is  enacted,  that  no 
minister  of  any  such  court  of  pipowders  shall  hold  any  plea  (a)  without 
(£)  oath  made  by  the  plaintiff  or  his  attorney,  in  the  presence  of  the  de- 
fendant, that  the  contract,  trespass,  or  other  feats  contained  in  the  decla- 
ration, was  made  within  the  fair,  and  within  the  time  of  the  fair,  and 
within  the  jurisdiction  and  bounds  of  the  said  fair. 

Made  perpetual  by  1  R.  3,  c.  6.  (a)  Though  such  oath  ought  to  be  made  if  the  de- 
fendant will  insist  upon  it,  yet  it  shall  not  be  made  part  of  the  record.  4  Inst.  272. 
(b)  Yet  this  concludes  not  the  defendant,  but  notwithstanding  he  may,  by  the  statute, 
plead  to  the  jurisdiction  of  the  court.    4  Inst.  272  ;  2  Bulst.  22. 

From  this  court  a  writ  of  error  lies,  in  the  nature  of  an  appeal  to  the 
courts  at  Westminster,  which  are  now  bound  by  the  statute  of  19  G.  3, 
c.  70,  to  issue  writs  of  execution  in  aid  of  its  process  after  judgment, 
where  the  person  or  effects  of  the  defendant  are  not  within  the  limits  of 
this  inferior  jurisdiction. 

Howell  v.  Johns,  Cro.  Eliz.  773. 


OF   THE   COURTS   IN  LONDON. 


There  are  several  courts  within  the  city  of  London,  which  exercise  a 
jurisdiction  according  to  their  own  stated  rules  and  forms,  but  yet  are 
subject  to  the  control  and  correction  of  the  king's  courts  at  Westminster, 
whenever  they  exceed  their  jurisdiction.     The  chief  of  these  are, 

1.   The  Court  of  Hustings. 

This  is  the  (c)  highest  and  most  ancient  court  of  record  within  the 
city  of  London,  and  is  always  held  at  Guildhall,  before  the  lord  mayor 
and  sheriffs  of  London  for  the  time  being ;  but,  when  any  matter  is  to 
be  argued  and  determined  in  this  court,  the  recorder  sits  as  judge  with 
the  lord  mayor  and  sheriffs,  and  gives  rules  and  judgments  therein. 
_  4  Inst.  247.  (c)  My  Lord  Coke  says,  it  is  derived  from  the  Saxon  words  hus,  which 
signifies  a  house,  dhing,  thing,  that  is,  the  house  of  causes  or  things.    4  Inst.  247.    [So^ 
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The  Court  of  Conscience. 
Sir  II.  Spelman  in  his  Glossary,  voc.  Hustings.     But  by  Fortesc.  pref.  to  Monarch? 
59r  it  is  a  pure  Saxon  word,  signifying  any  council  or  court  in  general,  and  ,1,,    I     ,'• 
applied  to   he  supreme  court  of  the  city  of  London.     The  Saxon  word   ZovS  Z 
Junius,  is  borrowed  from  the  Icelandic]  °  lu 

This  court  hath  jurisdiction  of  (a)  all  pleas,  real,  personal,  and  mixed; 
and  for  this  purpose  it  is  distinguished  into  two  courts,  as  the  judges  sit 
one  week  on  real  actions,  and  the  other  on  those  which  are  personal  or 
mixed.  x 

4  Inst.  247.  (a)  In  this  court  deeds  may  be  enrolled,  recoveries  may  be  passed, 
wills  may  be  proved,  and  replevins,  writs  of  error,  writs  of  rights  patent  writs  of 
waste,  writsof  partition,  and  writs  of  dower,  maybe  determined  lor  unv  mutters 
within  the  city  of  London  and  the  liberties  thereof.     Lex  Lond.  105. 

Judgment  of  outlawry  in  the  hustings  is  not  given  by  the  mayor,  who 
is  coroner,  or  his  deputy,  but  by  the  recorder,  by  the  custom  of  the' city. 
4  Inst.  247.  J 

In  this  court  the  lord  mayor  for  the  ensuing  year,  the  sheriffs,  cham- 
berlain, and  bridge-masters,  are  chosen. 
Lex  Lond.  15. 

Upon  a  judgment  given  in  this  court  of  hustings,  a  writ  of  error  lies 
at  St.  Martin's  (b)  before  certain  justices. 

m  18  E.  3,  14:  Roll.  Abr.  745,  S.  C. ;  Lev.  309;  2  Saund.  252,  S.  P.  And  upon  a 
judgment  of  the  said  justices  a  writ  of  error  lies  in  parliament.  2  Leon.  107.  (b)  For 
their  commission,  &c,  vide  Reg.  130 ;  F.  N.  B.  23. 

2.  The  Sheriffs'  Courts. 

There  are  two  sheriffs  of  London  and  Middlesex,  each  of  whom  keeps 
a  court  of  record  for  all  personal  actions  within  the  city  of  London. 
These  courts  are  kept  at  Guildhall,  and  in  each  court  a  steward  is  the 
judge.  They  have  belonging  to  these  courts  two  prisons,  tailed  counters, 
the  one  in  Wood-street,  the  other  in  the  Poultry.(c) 

4  Inst.  248.  (c)  Both  these  counters  are  now  taken  down,  and  a  new  sheriffs'  prison 
has  been  erected  under  the  local  acts  52  G.  3,  c.  209,  and  55  G.  3,  c.  98. 

The(d)  process  in  these  courts  is  by  summons,  arrest, (a)  foreign  at- 
tachment, &c. 
(d)  But  for  this  vide  Lex  Lond.  241,  &c.     (e)  Vide  for  this  title  Customs  of  London. 

From  these  courts  a  cause  may  be  removed  by  habeas  corpus  to  West- 
minster-hall ;  but,  if  an  erroneous  judgment  be  given,  the  cause  may  be 
removed  by  writ  of  error  to  the  Hustings,  before  the  lord  mayor  and 
sheriffs. 

4  Inst.  247,  248. 

If  a  plaint  be  levied  in  a  counter  in  London,  and  a  habeas  corpus 
brought,  it  is  returned  by  that  sheriff  in  whose  counter  the  party  is  in 
custody,  and  he  only  is  to  answer  if  he  escapes. 

Skin.  105. 

3.  The  Court  of  Equity  before  the  Lord  Mayor,  commonly  called  the  Court  of  Conscience. 

The  jurisdiction  of  this  court  arises  from(#)  a  custom  in  London,  viz., 
that  if  a  plaint  of  debt  is  entered  in  the  sheriff's  court,  upon  suggestion 
of  the  defendant,  the  lord  mayor  may  send  for  the  parties,  and  for  the 
record,  and  examine  the  parties  upon  their  plea ;  and  if  he  finds  that 
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the  plaintiff  is  satisfied,  he  may  award  that  the  plaintiff  shall  be  barred, 
but  he  cannot  examine  after  judgment. 

4  Inst.  248.  (//)  That  this  is  a  reasonable  custom,  although  it  hath  been  of  late 
abused.     Skin.  G7,  pi.  13. 

Judgment  was  given  in  an  action  in  the  sheriff's  court  in  London,  and 
after  it  was  removed  to  the  mayor's  court  by  levata  querela,  within 
which  court  there  are  four  attorneys,  who,  by  an  exclusive  custom,  are 
the  only  attorneys  of  the  court.  One  of  them  was  assigned  to  the  plain- 
tiff by  the  recorder,  who  refused  to  act,  as  did  all  the  others,  because 
the  then  lord  mayor  was  concerned  in  interest.  On  complaint  to  B.  R. 
it  was  held  that  no  person  could  withdraw  himself  from  the  jurisdiction 
of  the  King's  Bench,  which  had  a  power  of  obliging  all  officers  to  do 
their  duty ;  that  the  denying  justice,  in  such  a  manner  was  of  dangerous 
consequence,  and  might  be  punished  by  information,  &c. ;  that  in  the 
case  of  the  abbot  of  Crowland,  20  E.  4,  the  liberties  were  seized,  be- 
cause he  had  not  officers ;  and  that  the  attorney's  refusal  in  this  case 
was  sufficient  to  forejudge  him. 

Hil.  26,  27  ;  Car.  2,  in  B.  R. ;  Buxton  v.  Singleton,  3  Keb.  432,  S.  C. 

There  is  also  the  court  of  requests,  which  is  called  the  court  of  con- 
science, and  is  held  before  certain  commissioners  at  Guildhall,  and  was 
(a)  established  for  recovering  debts  under  forty  shillings,  ||  but  now  raised 
to  debts  not  exceeding  five  pounds. || 

Lex  Lond.  229.  («)  First  begun  by  an  act  of  council,  9  H.  8,  but  has  since  been 
confirmed  by  act  of  parliament,  3  Jac.  1.  c.  15,  ||  amended  and  explained  by  14  G.  2, 
c.  10,  and  further  explained,  amended,  and  extended  by  39  &  40  G.  3,  c.  104,  of  the 
public  local  acts.|| 

This  court  cannot  grant  prohibitions  to  stay  proceedings  in  the  courts 
at  Westminster;  and  therefore  where  J  S  brought  debt  upon  an  obliga- 
tion of  10?.  for  payment  of  51.  in  B.  R.,  against  a  freeman  of  London, 
who  cited  the  plaintiff  in  the  court  of  conscience,  surmising  that  less  than 
40*.  was  due ;  the  plaintiff  appeared  there,  and  showed  the  obligation ; 
notwithstanding  which,  the  commissioners  there,  upon  the  allegation  of 
the  defendant,  that  less  than  40s.  was  due,  ordered  the  plaintiff  to  accept 
it,  and  to  stay  proceedings  in  B.  R.,  which  he  refusing,  the  commissioners 
ordered  the  registrar  to  keep  the  obligation,  so  that  the  plaintiff  could 
not  proceed  in  B.  R. ;  whereupon  the  court  granted  an  attachment 
against  the  commissioners  and  registrar. 

3  Keb.  533. 

[This  court  hath  no  jurisdiction,  unless  both  the  plaintiff  and  the  de- 
fendant reside  within  the  city. 

Brooks  v.  Moravia,  2  II.  Bl.  220 ;  Tucker  v.  Crosby,  2  Taunt.  169.] 

j|  An  action  on  promise  may  be  maintained  in  this  court  for  the  single 
value  of  tithes,  if  the  amount  does  not  exceed  51.  this  not  being  a  matter 
"concerning  or  properly  belonging  to  the  ecclesiastical  court"  within  the 
exception  in  39  &  40  G.  3,  c.  104,  §  11. 

Sandby  v.  -Miller,  1  Smith,  396;  5  East,  194,  S.  C. 

An  attorney,  plaintiff,  is  not  compellable  under  this  act  to  sue  in  this 
court  at  the  peril  of  costs,  for  a  debt  under  51.,  even  though  the  defend- 
ant be  an  attorney  also. 

Board  v.  Parker,  7  East,  47;  Hodding  v.  Warrand,  lb.  50. 

An  attorney,  who  has  no  office  or  residence  in  the  city,  is  not  within 
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the  act  of  39  &  40  G.  3,  c.  104,  that  act  not  applying  to  «  persons"  mer.lv 
on  account  of  "seeking  a  livelihood"  in  J£*  J&  t        ZtoSS 

or  seek  their  livelihood  there  openly  and  substantial]  v  ' 

Gould  v.  Colyer,  1  Smith,  334. 

A  person  plying  as  a  porter,  and  resorting  to  a  house  of  call  in  the 
city,  bu  not  lodging  there,  is  not  a  person  "seeking  his  livelihood"  there 
within  the  above  act.  c" 

Skinner  v.  Davis,  2  Taunt.  196. 

A  market  gardener,  who  rents  a  stand  with  a  shed  over  it  in  Fleet 
market  at  an  annual  rent,  which  he  occupies  three  times  a  week  on 
market  days  till  ten  o'clock  in  the  forenoon,  after  which  and  on  other 
days  it  is  occupied  by  others,  does  not  keep  a  stand  within  the  meaning 
of  this  act,  so  as  to  be  privileged  to  be  sued  in  this  court  for  a  debt  un- 
der ol. 
Gray  v.  Cook,  8  East,  336. 

This  act  provides,  §  12,  that  if  any  action  be  commenced  out  of  this 
court  for  any  debt  not  exceeding  51.  (within  the  jurisdiction)  the  plaintiff 
shall  not,  by  reason  of  a  verdict  for  him,  or  otherwise,  be  entitled  to 
costs,  &c.  It  was  holden  that  after  judgment  by  default  and  the  damages 
assessed  upon  a  writ  of  inquiry,  the  defendant  might  come  into  court  and 
move  to  stay  proceedings  on  payment  of  the  damages  assessed  without 
costs. 
Dunster  v.  Day,  8  East. 

If  a  debt  be  reduced  by  part-payment  below  5L  before  the  action 
brought,  the  case  is  within  this  act. 
Horn  v.  Hughes,  8  East,  347.11 


0  COURTS  OF  THE  UNITED  STATES. 


The  judiciary  of  the  United  States  is  established  by  virtue  of  the  fol- 
lowing provisions,  contained  in  the  third  article  of  the  constitution, 
namely : 

"  §  1.  The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress  may,  from  time 
to  time,  ordain  and  establish.  The  judges,  both  of  the  supreme  and  in- 
ferior courts,  shall  hold  their  offices  during  good  behaviour,  and  shall,  at 
stated  times,  receive  for  their  services  a  compensation,  which  shall  not 
be  diminished  during  their  continuance  in  office." 

"§  2.  (1.)  The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority ;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls ;  to  all  cases 
of  admiralty  and  maritime  jurisdiction ;  to  controversies  to  which  the 
United  States  shall  be  a  party ;  to  controversies  between  two  or  more 
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states,  between  a  state  and  citizen  of  another  state,  between  citizens  of 
different  states,  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  and  between  a  state,  or  the  citizens  thereof, 
and  foreign  states,  citizens  or  subjects. 

"(2.)  In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations,  as  Congress  shall 
make. 

"(3.)  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury;  and  such  trial  shall  be  held  in  the  state  where  the  said  crimes 
shall  have  been  committed ;  but  when  not  committed  within  any  state, 
the  trial  shall  be  at  such  place  or  places  as  Congress  may  by  law  have 
directed." 

By  the  amendments  to  the  constitution,  the  following  alteration  has 
been  made : 

"Art  11.  The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  state,  or  by  citi- 
zens or  subjects  of  any  foreign  state." 

This  subject  will  be  considered  by  taking  a  view  of 

(A)  The  Central  Courts  of  the  United  States. 

I.  Senate. 

§  1.   Organization. 
\  2.  Jurisdiction. 

II.  Supreme  Court. 

£  1.   Organization. 

§  2.  Jurisdiction,  which  is  civil  or  criminal. 
(1.)   Civil  Jurisdiction,  which  is  original  or  appellate. 

1.  The  Civil  Original  Jurisdiction. 

2.  Its  Appellate  Jurisdiction  is  exercised, 
1st.  By  Writ  of  Error  to  Circuit  Court. 
2d.  By  Appeal. 

3d.  By  Writ  of  Error  to  State  Court. 
4th.  By  certificate  from  Circuit  Court. 

3.  Jurisdiction  by  Mandamus,  &c. 
(2.)   Criminal  Jurisdiction. 

(B)  The  Local  Courts  of  the  United  States.     These  Courts  are, 
I.   The  Circuit  Courts. 

\  1.   Organizatidk  of  Circuit  Courts  in  nine  Circuits. 
I  2.  Jurisdiction,  which  is  civil  or  criminal. 

(1.)   Civil  Jurisdiction,  which  is  at  Law  or  in  Equity. 
1.   Their  Jurisdiction  at  Law  is, 

1st.   Original,  and  is  considered  with  regard  to, 
[1.]   The  Matter  in  dispute. 
[2.]   The  Character  of  the  Parties. 
(i.)  The  United  States. 
(ii.)   Citizens  of  different  States. 
(iii.)  Suits  where  an  Alien  is  a  Party. 
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(iv.)  When  an  Assignee  is  Plaintiff. 
(v.)  Must  be  an  Inhabitant  of  the  Circuit. 
[3.]  Actions  under  the  Patent  Laws. 
2d.  Removal  of  Actions  from  State  Courts. 
3d.  Remedy  by  Mandamus. 
4th.  Appellate  Jurisdiction,  which  is  exercised  by, 
[1.]    Writs  of  Error. 
[2.]  Appeals. 
[3.]    Certiorari. 
[4.]  Procedendo. 
2.  Jurisdiction  in  Equity. 
(2.)  Criminal  Jurisdiction  of  the  Circuit  Courts. 
II.  The  District  Courts,  which  are  considered  as  to, 
§  1.   Their  Organization. 
\  2.   Their  Jurisdiction,  which  is  either, 
(1.)  Civil,  and  extends, 
1.  To  their  admiralty  Powers,  which  are, 
1st.   Ordinary,  and  extend, 
[1.]   To  Prize  Suits. 
[2.]   To  Cases  of  Salvage. 

[3 .  ]   To  Actions  arising  out  of  Torts  and  Injuries  on  the  high  Seas. 
[4.]  Suits  on  maritime  Contracts. 
2d.  Extraordinary  Jurisdiction  of  the  Admiralty,  which  extends, 
[1.]   To  Seizures  under  the  Laws  of  Impost,  dec. 
[2.]   To  Captures  made  within  the  Waters  of  the  United  States,  &c. 

2.  Their  common  law  Powers  in  Cases  of  Seizures. 

3.  To  certain  Cases  where  an  Alien  sues. 

4.  To  certain  Cases  where  the  United  States  sues. 

5.  To  suits  where  Consuls,  &c,  are  Parties. 

6.  In  Cases  of  Bankruptcy. 

7.  In  Equity  Cases. 

(2.)   Criminal  Jurisdiction. 
III.  The  Territorial  Courts. 
§  1.  Florida. 

(1.)  Organization. 

(2.)  Jurisdiction. 
\  2.    Wisconsin. 
\  3.  Iowa. 

(C)  General  Rules  and  Principles. 

(D)  Jurisdiction  and  Powers  of  the  State  Courts  under  the  Laws  of  the  United  States 

♦ 

(A)  The  Central  Courts  of  the  United  States. 

The  central  courts  of  the  United  States  are,  the  Senate  for  the  trial 
of  impeachments,  and  the  Supreme  Court.  The  territorial  jurisdiction 
of  these  courts  extends  over  the  whole  country. 

I.   Of  the  Senate  of  the  United  States. 

1 .  The  constitution  of  the  United  States,  art.  1,  §  3,  provides  that  the 
Senate  shall  have  the  sole  power  to  try  all  impeachments.   When  sitting 
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for  that  purpose,  the  Senate  shall  be  on  oath  or  affirmation.  "When  the 
president  of  the  United  States  is  tried,  the  chief  justice  shall  preside  ; 
and  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds 
of  the  members  present. 

It  will  be  proper  here  to  consider,  1.  The  organization  of  this  extra- 
ordinary court;  and,  2.  Its  jurisdiction. 

§  1.  Its  organization  differs  according  as  it  has  or  has  not  the  president 
of  the  United  States  to  try.  For  the  trial  of  an  impeachment  of  the 
president,  the  presence  of  the  chief  justice  is  required.  There  must  also 
be  a  sufficient  number  of  senators  present  to  form  a  quorum.  For  the 
trial  of  all  other  impeachments,  it  is  sufficient  if  a  quorum  be  present. 

§  '2.  The  jurisdiction  of  the  Senate  as  a  court  for  the  trial  of  impeach- 
ments extends  to  the  following  officers,  namely,  the  president,  vice-pre- 
sident, and  all  civil  officers  of  the  United  States,  art.  2,  §  4,  when  they 
shall  have  been  guity  of  treason,  bribery,  and  other  high  crimes  and 
misdemeanors.  lb.  The  constitution  defines  treason,  art.  3,  §  3,  but 
recourse  must  be  had  to  the  common  law  for  a  definition  of  bribery. 
Not  having  particularly  mentioned  what  is  to  be  understood  by  "other 
high  crimes  and  misdemeanors,"  resort,  it  is  presumed,  must  be  had  to 
parliamentary  practice  and  the  common  law,  in  order  to  ascertain  what 
they  are.     Story,  Const.  §  795. 

II.   Of  the  Supreme  Court. 

The  constitution  of  the  United  States  directs  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court ;  and  in  such 
inferior  courts  as  Congress  may,  from  time  to  time,  ordain  and  establish. 
It  will  be  proper  to  consider,  1st,  Its  organization ;  2dly,  Its  jurisdiction. 

§1.   Of  the  Organization  of  tlie  Supreme  Court. 

Under  this  head  will  be  considered,  1.  The  appointment  of  the  judges; 
2.  The  number  necessary  to  form  a  quorum ;  3.  The  time  and  place  of 
holding  the  court. 

1.  The  judges  of  the  Supreme  Court  are  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of  the  Senate.  Const,  art.  2,  §  2. 
They  hold  their  office  during  good  behaviour,  and  receive  for  their  ser- 
vices a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  Const,  art.  3,  §  1.  They  consist  of  a  chief  justice 
and  eight  associate  justices. 

Act  of  March  3,  1837,  \  1. 

2.  Five  judges  are  required  to  make  a  quorum, (a)  but  those  attending 
on  the  day  appointed  for  holding  a  session  of  the  court,  although  less 
than  five,  have  authority  to  adjourn  the  court  from  day  to  day,  for 
twenty  days,  after  the  time  appointed  for  the  commencement  of  said 
session,  unless  five  justices  shall  sooner  attend ;  and  the  business  shall  \ 
not  be  continued  over  till  the  next  session  of  the  court,  until  the  expira- 
tion of  the  said  twenty  days. (b)  By  the  same  act,  if,  after  the  judges 
shall  have  assembled,  on  any  day  less  than  five  shall  assemble,  the 
judge  or  judges  so  assembling  shall  have  authority  to  adjourn  the  said 
court,  from  day  to  day,  until  a  quorum  shall  attend,  and,  when  expedient 
and  proper,  may  adjourn  the  same  without  day. 

(a)  Act  of  xMarch  3,  1837,  \  1.     {b)  lb.     Act  of  January  21,  1829. 

3.  The  Supreme  Court  is  holden  at  the  city  of  "Washington ;  (c)  the 
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session  commences  on  the  second  Monday  of  January,  in  each  and 
every  year;(d)  the  first  Monday  of  August  in  each  year  is  appointed  as 
a  return  day.(e)  In  case  of  a  contagious  sickness,  the  chief  justice  or 
his  senior  associate  may  direct  in  what  other  place  the  court  shall  be 
held,  and  the  court  shall  accordingly  be  adjourned  to  such  place,  (a) 
The  officers  of  the  court  are  a  clerk,  who  is  appointed  by  the  court,  a 
marshal,  appointed  by  the  president,  by  and  with  the  advice  and  consent 
of  the  Senate,  crier,  and  other  inferior  officers. 

(c)  Act  of  April  29,  1802.    (d)  Act  of  May  4,  1826.    (e)  Act  of  April  29  1802 
{g)  Act  of  February  25,  1799,  g  7- 

§  2.   Of  the  Jurisdiction  of  the  Supreme  Court. 

The  jurisdiction  of  the  Supreme  Court  is  either  civil  or  criminal. 

(1.)  The  civil  jurisdiction  is  either  original  or  appellate. 

1.  The  provisions  of  the  constitution  that  relate  to  the  original  juris- 
diction of  the  Supreme  Court. 

The  constitution  expressly  defines  and  fixes  the  original  jurisdiction 
of  the  Supreme  Court,  by  declaring  the  cases  in  which  it  shall  take  ori- 
ginal jurisdiction;  and  that  in  others  it  shall  take  appellate  jurisdiction. 
Congress  may,  by  legislative  enactment,  enforce  the  provisions  of  the 
constitution  on  this  head ;  but  it  cannot  assign  to  the  Supreme  Court 
original  jurisdiction  in  any  case  in  which  it  is  not  vested  in  that  court 
by  the  constitution. 

1  Cranch,  137,  175. 

The  provisions  of  the  constitution  that  relate  to  the  original  jurisdic- 
tion of  the  Supreme  Court,  and  the  judicial  power  of  the  United  States, 
are  the  following. 

Art.  III.  §  1,  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  Congress 
may,  from  time  to  time,  ordain  and  establish. 

§  2,  1.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the  United  States,  and  trea- 
ties made,  or  shall  be  made  under  their  authority ;  to  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls ;  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between  two  or  more  states — 
between  a  state  and  citizens  of  another  state — between  citizens  of  dif- 
ferent states — between  citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states — and  between  a  state  or  the  citizens  thereof 
and  foreign  states,  citizens,  or  subjects. 

§  2,  2.  In  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  Congress 
shall  make. 

Amendments. — Art.  7.  In  suits  at  common  law  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved  ;  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law. 

Amendments.— Art.  11.     The  judicial  power  of  the  United  States 

3x2 
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shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign  state. 

By  the  act  of  September  24th,  1789,  §  13,  the  Supreme  Court  shall 
have  exclusive  jurisdiction  of  all  controversies  of  a  civil  nature  "where 
a  state  is  a  party,  except  between  a  state  and  its  citizens ;  and  except 
also,  between  a  state  and  citizens  of  other  states  or  aliens,  in  which  latter 
case  it  shall  have  original,  but  not  exclusive  jurisdiction.  And  shall 
have,  exclusively,  all  such  jurisdiction  of  suits  or  proceedings  against 
ambassadors  or  other  public  ministers,  or  their  domestics  or  domestic 
servants,  as  a  court  of  law  can  have  or  exercise  consistently  with  the 
law  of  nations.  And  original,  but  not  exclusive  jurisdiction  of  all  suits 
brought  by  ambassadors  or  other  public  ministers,  or  in  which  a  consul 
or  vice-consul  shall  be  a  party.  And  the  trial  of  issues  in  fact,  in  the 
Supreme  Court,  in  all  actions  at  law,  against  citizens  of  the  United 
States,  shall  be  by  jury. 

In  consequence  of  the  decision  of  the  case  of  Chisholm  v.  Georgia, 
where  it  was  held  that  assumpsit  might  be  maintained  against  a  state  by 
a  citizen  of  a  different  state,  the  11th  article  of  the  amendments  of  the 
constitution  above  quoted,  was  adopted.  In  those  cases  in  which  origi- 
nal jurisdiction  is  given  to  the  Supreme  Court,  the  judicial  power  of  the 
United  States  cannot  be  exercised  in  its  appellate  form.  With  the  ex- 
ception of  those  cases  in  which  original  jurisdiction  is  given  to  this 
court,  there  is  none  to  which  the  judicial  power  extends,  from  which  the 
original  jurisdiction  of  the  inferior  courts  is  excluded  by  the  constitution. 
The  constitution  establishes  the  Supreme  Court  and  defines  its  jurisdic- 
tion. It  enumerates  the  cases  in  which  its  jurisdiction  is  original  and 
exclusive,  and  defines  that  which  is  appellate,  (a)  Congress  cannot  vest 
in  the  Supreme  Court  original  jurisdiction  in  a  case  in  which  the  consti- 
tution has  clearly  not  given  that  court  original  jurisdiction ;  and  affirma- 
tive words  in  the  constitution,  declaring  in  what  cases  the  Supreme 
Court  shall  have  original  jurisdiction,  must  be  construed  negatively  as 
to  all  other  cases,  or  else  the  clause  would  be  inoperative  and  useless,  (b) 

(a)  See  11  Wheat.  467.    (6)  1  Cranch,  137. 

The  Supreme  Court  have  not  jurisdiction  of  a  bill  filed  by  the  Che- 
rokee nation  of  Indians  against  the  state  of  Georgia,  praying  for  an 
injunction  to  prevent  the  execution  of  certain  laws  passed  by  the  legis- 
lature of  Georgia,  relative  to  the  lands  Avithin  the  boundaries  of  this 
nation;  the  Cherokee  nation  not  being  a  "foreign  state"  in  the  sense 
in  which  the  term  is  used  in  the  Constitution  of  the  United  States. 

The  Cherokee  Nation  v.  The  State  of  Georgia,  5  Pet.  1. 

No  act  has  been  passed  by  Congress  for  the  special  purpose  of  pre- 
scribing the  mode  of  proceedings  in  suits  instituted  against  a  state,  or  in 
any  suit  in  which  the  Supreme  Court  is  to  exercise  the  original  jurisdic- 
tion conferred  by  the  constitution. 

State  of  New  Jersey  v.  The  State  of  New  York,  5  Pet.  284. 

By  the  constitution  it  was  ordained  that  the  judicial  power,  in  dis- 
putes between  two  or  more  states,  should  be  exercised  by  the  Supreme 
Court,  as  one  of  original  jurisdiction. 

The  State  of  Rhode  Island  v.  The  State  of  Massachusetts,  12  Pet.  657.  See  5  Pet.  284j 
The  original  jurisdiction  of  the  Supreme  Court  extends  to  the  settle- 
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roent  of  questions  of  boundary  between  two  or  more  states,  in  suits  in- 
stituted in  that  court  by  a  state  against  a  state. 

Pet  ^  tatG  °f  Eh0de  ISland  V'  ThG  StatG  °f  Massachusetts>  12  Pet.  657.     See  5 

In  those  cases  in  which  original  jurisdiction  is  given  to  the  Supreme 
Court  by  the  constitution,  the  judicial  power  cannot  be  exercised  in  its 
appellate  form:  in  every  other  case,  the  jurisdiction  is  to  be  exercised 
in  the  original  or  appellate  form,  or  both,  as  the  wisdom  of  Congress 
may  direct.  ° 

Osborn  v.  The  Bank  of  the  United  States,  9  Wheat.  738. 

The  original  jurisdiction  of  the  Supreme  Court  cannot  be  enlarged 
but  its  appellate  jurisdiction  may  be  exercised  in  every  case  cognisable' 
under  the  third  article  of  the  constitution  of  the  United  States,  in  the 
courts   of  the    United    States   in    which   original  jurisdiction    'can   be 
exercised. 

Cohens  v.  The  State  of  Virginia,  6  Wheat.  264. 

Notwithstanding  the  second  section  of  the  third  article  of  the  consti- 
tution vests  original  jurisdiction  in  the  Supreme  Court,  in  cases  affecting 
consuls,  the  legislature  may  give  concurrent  jurisdiction  to  inferior 
courts. 

United  States  v.  Ravara,  2  Dall.  297. 

A  writ  of  mandamus  directed  to  an  officer  to  compel  him  to  deliver 
a  paper,  such  as  a  commission  to  a  public  officer,  is  in  effect  the  same  as 
to  sustain  an  original  action  for  that  paper,  and  therefore  belongs  not  to 
the  appellate,  but  original  jurisdiction  of  the  Supreme  Court. 

Marbury  v.  Madison,  1  Cranch,  137,  174. 

2.  The  Supreme  Court  exercises  appellate  jurisdiction  in  the  follow- 
ing different  modes : 

1st.  By  writ  of  error  from  the  final  judgments  of  the  Circuit  Courts  ; 
of  the  District  Courts,  exercising  the  powers  of  Circuit  Courts  ;  and  of 
the  Superior  Courts  of  the  territories,  exercising  the  powers  of  Circuit 
Courts,  in  certain  cases. 

A  writ  of  error  does  not  lie  to  the  Supreme  Court  to  reverse  the  judg- 
ment of  a  Circuit  Court,  in  a  civil  action  by  writ  of  error  carried  from 
the  District  Court  to  the  Circuit  Court. 

The  United  States  v.  Goodwin,  7  Cranch,  108. 

But  now,  by  the  act  of  July  4,  1840,  c.  20,  §  3,  it  is  enacted  that 
writs  of  error  shall  lie  to  the  Supreme  Court  from  all  judgments  of  a 
Circuit  Court,  in  cases  brought  there  by  writs  of  error  from  the  District 
Court,  in  like  manner  and  under  the  same  regulations  as  are  provided 
by  law  for  writs  of  error  for  judgments  rendered  upon  suits  originally 
brought  in  the  Circuit  Court. 

A  writ  of  error  or  an  appeal  lies  from  the  judgment  of  the  District 
Court  for  the  District  of  Columbia,  in  a  case  where  the  bank  of  Alex- 
andria was  plaintiff,  and  the  judgment  below  is  in  its  favour,  notwith- 
standing the  clause  in  its  charter  to  the  contrary. 

Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384. 

The  Supreme  Court  has  no  jurisdiction  in  criminal  cases,  and  cannot 
revise  the  judgment  of  the  Circuit  Court  by  writ  of  error  in  any  case 
where  the  party  has  been  convicted  of  a  public  offence. 

Ex  parte  Kearney,  7  Wheat.  38.     See  United  States  v.  Moore,  3  Cranch,  159. 
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2d.  The  Supreme  Court  has  jurisdiction  by  appeals  from  the  final 
decrees  of  the  Circuit  Courts  ;  of  the  District  Courts  exercising  the 
powers  of  Circuit  Courts  ;  and  of  the  Superior  Courts  of  territories, 
exercising  the  powers  of  Circuit  Courts  in  certain  cases. 

An  appeal  lies  to  the  Supreme  Court  from  the  sentence  of  the  Circuit 
Court  of  the  District  of  Columbia,  affirming  the  sentence  of  the  Orphans' 
Court  of  Alexandria  county,  which  dismissed  the  petition  to  revoke  the 
probate  of  a  will. 

Carter's  Heirs  v.  Catting  et  al.,  8  Cranch,  251. 

An  appeal  does  not  lie  to  the  decree  of  the  highest  court  of  a  state, 
affirming  the  decretal  order  of  an  inferior  court  of  equity  of  the  same 
state,  refusing  to  dissolve  an  injunction  granted  on  the  filing  of  the 
bill,  it  not  being  a  final  decree  within  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1789,  c.  20. 

Gibbons  v.  Ogden,  6  "Wheat.  448. 

3d.  The  Supreme  Court  has  also  jurisdiction  by  writ  of  error  from  the 
final  judgments  and  decrees  of  the  highest  courts  of  law  or  equity  in  a 
state,  in  the  cases  provided  for  by  the  twenty-fifth  section  of  the  act  of  Sep- 
tember 24th,  1789,  which  enacts  that  a  final  judgment  or  decree,  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a  state,  in  which  a  decision  in 
the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty, 
or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity  ;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favour  of  such  their  validity ;  or 
where  is  drawn  in  question  the  construction  of  any  clause  of  the  consti- 
tution, or  of  a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause  of  the  said 
constitution,  treaty,  statute,  or  commission,  may  be  re-examined,  and 
reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States,  upon  a 
writ  of  error,  the  citation  being  signed  by  the  chief  justice  or  judge,  or 
chancellor  of  the  court  rendering  or  passing  the  judgment  or  decree 
complained  of,  or  by  a  justice  of  the  Supreme  Court  of  the  United 
States,  in  the  same  manner,  and  under  the  same  regulations,  and  the 
writ  shall  have  the  same  effect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  Circuit  Court ;  and  the  proceeding 
upon  the  reversal  shall  also  be  the  same,  except  that  the  Supreme  Court, 
instead  of  remanding  the  cause  for  a  final  decision  as  before  provided, 
may,  at  their  discretion,  if  the  cause  shall  have  been  once  remanded 
before,  proceed  to  a  final  decision  of  the  same,  and  award  execution. 
But  no  other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal, 
in  any  such  case  as  aforesaid,  than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before-mentioned  questions  of  va- 
lidity, or  construction  of  the  said  constitution,  treaties,  statutes,  commis- 
sions, or  authorities  in  dispute. 

The  appellate  jurisdiction  of  the  Supreme  Court  extends  to  all  cases 
pending  in  the  state  courts  ;  and  the  twenty-fifth  section  of  the  judiciary 
act,  which  authorizes  the  exercise  of  this  jurisdiction  in  the  specified 
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cases  by  writ  of  error,  is  supported  by  the  letter  and  spirit  of  the  con- 
stitution. r 

Martin  v.  Hunter,  1  Wheat.  304. 

When  the  construction  or  validity  of  a  treaty  of  the  United  States  is 
drawn  in  question  in  the  state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party  under  the  treaty,  the 
Supreme  Court  has  jurisdiction  to  ascertain  that  title,  and  to  determine 
its  legal  meaning. 

Martin  v.  Hunter,  1  Wheat.  358;  Owings  v.  Norwood's  Lessee,  5  Cranch,  344; 
Osborn  y.  The  Bank  of  the  United  States,  9  Wheat.  738 ;  Hickie  v.  Starke,  1  Pet  94 
See  City  of  ]\ew  Orleans  v.  De  Armas,  9  Pet.  224;  Crowell  v.  Randell,  10  Pet  368  ■' 
Worcester  t.  The  State  of  Georgia,  6  Pet.  515. 

The  Supreme  Court  has  jurisdiction  although  one  of  the  parties  is  a 
state,  and  the  other  a  citizen  of  that  state. 
Cohens  v.  Virginia,  6  Wheat.  264. 

Under  the  twenty-fifth  section  of  the  judiciary  act,  when  any  clause  of 
the  constitution  or  any  statute  of  the  United  States  is  drawn  in  question, 
the  decision  must  be  against  the  title  or  right  set  up  by  the  party  under 
such  clause  or  statute ;  otherwise  the  Supreme  Court  has  no  appellate 
jurisdiction  of  the  case. 

Williams  v.  Norris,  12  Wheat.  117:  Montgomery  v.  Hernandez.  12  Wheat.  129; 
M'Clung  v.  Silliman,  6  Wheat.  598;  Gordon  v.  Caldcleugh,  3  Cranch,  268  ;  Miller  v." 
Xicholls,  4  Wheat.  311:  Matthews  v.  Zane,  7  Wheat.  164;  Weston  v.  The  City 
Council  of  Charleston,  2  Peters,  449:  Wilson  v.  Blackbird  Creek  Marsh  Co.  2  Pet. 
241 ;  M'Bride  v.  Hoey,  11  Pet,  167  ;  Ross  v.  Barland,  1  Pet.  655  ;  Davis  v.  Packard, 
6  Pet.  41 ;  Fisher  v.  Cockerell,  5  Pet.  248. 

"When  the  judgment  of  the  highest  court  of  law  of  a  state,  deciding 
in  favour  of  the  validity  of  a  statute  of  a  state  drawn  in  question,  on 
the  ground  of  its  being  repugnant  to  the  constitution  of  the  United 
States,  it  is  not  a  final  judgment  within  the  twenty-fifth  section  of  the 
judiciary  act,  if  the  suit  has  been  remanded  to  the  inferior  court,  where 
it  originated,  for  further  jjroceedings,  not  inconsistent  with  the  judgment 
of  the  highest  court. 
Winn's  Heirs  v.  Jackson,  12  Wheat.  135. 

The  words  "matters  in  dispute"  in  the  act  of  Congress  which  is  to 
regulate  the  jurisdiction  of  the  Supreme  Court,  seem  appropriated  to 
civil  causes. 

United  States  v.  Moore,  3  Cranch,  159.  As  to  the  manner  of  ascertaining  the  mat- 
ter in  dispute,  see  The  United  States  v.  Brig  Union,  4  Cranch,  216;  Course  v.  Stead's 
Exec.  4  Dall.  22  ;  Gordon  v.  Ogden,  3  Pet.  33  ;  Brown  v.  Barry,  3  Dall.  365  ;  Ritchie 
v.  Maun  i.  2  Pet.  243  :  Ex  parte  Bradstreet,  7  Pet.  634. 

In  trover,  if  the  judgment  below  be  in  favour  of  the  defendant,  the 
value  of  the  matter  in  dispute  upon  the  writ  in  the  Supreme  Court,  is  the 
sum  claimed  as  damages  in  the  declaration. 

Cooke  v.  Woodrow,  5  Cranch,  13. 

The  amount  due  upon  the  condition  of  a  bond,  and  not  the  penalty,  is 
the  criterion  to  decide  whether  the  matter  in  dispute  be  sufficient  to  sus- 
tain the  jurisdiction  of  the  Supreme  Court. 

The  United  States  v.  M'Dowell,  4  Cranch,  316. 

4th.  The  Supreme  Court  has  jurisdiction  by  certificate  from  the  Circuit 
Court  that  the  opinions  of  the  judges  are  opposed  on  points  stated,  as 
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provided  for  by  the  6th  section  of  the  act  of  April  29th,  1802.     The 
provisions  of  the  act  extend  to  criminal  as  well  as  to  civil  cases. 

See  2  Cranch,  33  ;  10  Wheat.  20 ;  2  Dall.  384 ;  4  Hall's  Law  Journ.  462 ;  5  Wheat. 
434 ;  6  Wheat.  542 ;  12  Wheat.  212 ;  7  Cranch,  279. 

3.  It  has  also  jurisdiction  by  mandamus,  prohibition,  habeas  corpus, 
certiorari,  and  procedendo. 

(2.)  The  criminal  jurisdiction  of  the  Supreme  Court  is  derived  from 
the  constitution  and  the  act  of  September  24th,  1789,  s.  13,  which  gives 
the  Supreme  Court,  exclusively,  all  such  jurisdiction  of  suits  or  proceed- 
ings against  ambassadors,  or  other  public  ministers,  or  their  domestics,  as 
a  court  of  law  can  have  or  exercise  consistently  with  the  law  of  nations. 
But  it  must  be  remembered  that  the  act  of  April  30th,  1790,  sections 
25  and  26,  declares  void  any  writ  or  process  whereby  the  person  of  any 
ambassador,  or  other  public  minister,  their  domestic  or  domestic  servants, 
may  be  arrested  or  imprisoned. 

(B)  The  Local  Courts. 

The  local  courts  of  the  United  States  are,  Circuit  Courts,  District 
Courts,  and  Territorial  Courts. 

I.  The  Circuit  Courts. 

In  treating  of  Circuit  Courts,  it  will  be  convenient  to  consider,  1st, 
Their  organization  ;  and,  2dly,  Their  jurisdiction. 

\  1.  Of  the  Organization  of  the  Circuit  Courts. 

The  Circuit  Courts  are  the  principal  inferior  courts  established  by 
Congress.  There  are  nine  Circuit  Courts,  composed  of  the  districts 
which  follow,  to  wit : 

1.  The  first  circuit  consists  of  the  districts  of  New  Hampshire,  Mas- 
sachusetts, Rhode  Island,  and  Maine.  It  consists  of  a  judge  of  the  Su- 
preme Court  and  the  district  judge  of  the  district  where  such  court  is 
holden. 

See  Acts  29  April,  1802 ;  March  26,  1812 ;  and  March  30,  1820. 

2.  The  second  circuit  is  composed  of  the  districts  of  Vermont,  Con- 
necticut, and  New  York. 

Act  of  3  March,  1837. 

3.  The  third  circuit  consists  of  the  districts  of  New  Jersey,  and  eastern 
and  western  Pennsylvania. 

Act  of  3  March,  1837. 

4.  The  fourth  circuit  is  composed  of  Maryland,  Delaware,  and 
Virginia. 

Act  of  Aug.  16,  1842. 

5.  The  fifth  circuit  is  composed  of  Alabama  and  Louisiana. 
Act  of  Aug.  16,  1842. 

6.  The  sixth  circuit  consists  of  the  districts  of  North  Carolina,  South 
Carolina,  and  Georgia. 

Act  of  Aug.  16,  1842. 

7.  The  seventh  circuit  is  composed  of  Ohio,  Indiana,  Illinois,  and 
Michigan. 

Act  of  3  March,  1837,  §  1. 
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8.  The  eighth  circuit  includes  Kentucky,  East  and  West  Tennessee, 
and  Missouri. 

Act  of  March  3,  1837,  \  1. 

By  the  act  of  April  14,  1842,  ch.  20,  §  1,  it  is  enacted  that  the  District 
Court  of  the  United  States  at  Jackson,  in  the  district  of  West  Tennessee, 
shall  in  future  be  attached  to,  and  form  a  part  of,  the  eighth  judicial 
district  of  the  United  States,  with  all  the  power  and  jurisdiction  of  the 
Circuit  Court  held  at  Nashville,  in  the  middle  district  of  Tennessee. 

9.  The  ninth  circuit  is  composed  of  the  districts  of  Alabama,  the 
eastern  district  of  Louisiana,  the  district  of  Mississippi,  and  the  district 
of  Arkansas. 

Act  of  March  3,  1837,  §  1. 

In  several  districts  of  the  United  States,  owing  to  their  remoteness 
from  any  justice  of  the  Supreme  Court,  there  are  no  Circuit  Courts  held. 
But  in  these,  the  District  Court  there  is  authorized  to  act  as  a  Circuit 
Court,  except  so  far  as  relates  to  writs  of  error  or  appeals  from  judgments 
or  decrees  in  such  District  Court. 

The  act  of  March  3, 1837,  provides,  "  That  so  much  of  any  act  or  acts 
of  Congress  as  vests  in  the  District  Courts  of  the  United  States  for  the 
districts  of  Indiana,  Illinois,  Missouri,  Arkansas,  the  eastern  district  of 
Louisiana,  the  district  of  Mississippi,  the  northern  district  of  New  York, 
the  western  district  of  Virginia,  and  the  western  district  of  Pennsylvania, 
and  the  districts  of  Alabama,  or  either  of  them,  the  power  and  jurisdic- 
tion of  Circuit  Courts,  be,  and  the  same  is  hereby,  repealed  ;  and  there 
shall  hereafter  be  Circuit  Courts  held  for  said  districts  by  the  chief  or 
associate  justices  of  the  Supreme  Court,  assigned  or  allotted  to  the  circuit 
to  which  such  districts  may  respectively  belong,  and  the  district  judges 
of  such  districts  severally  and  respectively,  either  of  whom  shall  con- 
stitute a  quorum  ;  which  Circuit  Courts,  and  the  judges  thereof,  shall 
have  like  powers,  and  exercise  like  jurisdiction  as  other  Circuit  Courts 
and  the  judges  thereof;  and  the  said  District  Courts,  and  the  judges 
thereof,  shall  have  like  powers  and  exercise  like  jurisdiction  as  the 
District  Courts,  and  the  judges  thereof,  in  the  other  circuits.  From  all 
judgments  and  decrees,  rendered  in  the  District  Courts  of  the  United 
States  for  the  western  district  of  Louisiana,  writs  of  error  and  appeals 
shall  lie  to  the  Circuit  Court  in  the  other  district  in  said  state,  in  the  saifte 
manner  as  from  decrees  and  judgments  rendered  in  the  districts  within 
which  a  Circuit  Court  is  provided  by  this  act." 

In  all  cases  where  the  day  of  meeting  of  the  Circuit  Court  is  fixed  tor 
a  particular  day  of  the  month,  if  that  day  happen  on  Sunday,  then,  by 
the  act  of  29th  April,  1802,  and  other  acts,  the  court  shall  be  held  the 

next  day-  .     ,  . .        . 

The  act  of  29th  April,  1802,  §  5,  further  provides,  that  on  every 
appointment  which  shall  be  hereafter  made,  of  a  chief  justice,  or  associate 
justice,  the  chief  justice  and  associate  justices  shall  allot  among  them- 
selves the  aforesaid  circuits,  as  they  shall  think  fit,  and  shall  enter  such 

allotment  on  record.  „    ,. 

The  act  of  March  3,  1837,  §  4,  directs  that  the  allotment  of  their 
chief  justice  and  the  associate  justices  of  the  mid  Supreme  Court  to  the 
several  circuits  shall  be  made  as  heretofore. 

And  by  the  act  of  August  16, 1842,  the  justices  of  the  Supreme  Court 
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of  the  United  States,  or  a  majority  of  them,  are  required  to  allot  the 
several  districts  among  the  justices  of  the  said  court. 

And  in  case  no  such  allotment  shall  be  made  by  them,  at  their  sessions 
next  succeeding  such  appointment,  and  also,  after  the  appointment  of 
any  judge  as  aforesaid,  and  before  any  other  allotment  shall  have  been 
made,  it  shall  and  may  be  lawful  for  the  President  of  the  United  States, 
to  make  such  allotment  as  he  shall  deem  proper — which  allotment,  in 
either  case,  shall  be  binding  until  another  allotment  shall  be  made. 
And  the  Circuit  Courts  constituted  by  this  act  shall  have  all  the  power, 
authority,  and  jurisdiction,  within  the  several  districts  of  their  respective 
circuits,  that  before  the  13th  February,  1801,  belonged  to  the  Circuit 
Courts  of  the  United  States. 

The  justice  of  the  Supreme  Court  of  the  United  States  and  the 
district  judge  of  the  district  where  the  circuit  is  holden  compose  the  judges 
of  the  Circuit  Court. 

The  district  judge  may  alone  hold  a  Circuit  Court,  though  no  judge 
of  the  Supreme  Court  may  be  allotted  to  that  circuit. 

Pollard  v.  Dwight,  4  Cranch,  421. 

The  act  of  September  24th,  1789,  §  6,  provides,  that  a  Circuit  Court 
may  be  adjourned  from  day  to  day,  by  one  of  its  judges,  or  if  none  are 
present,  by  the  marshal  of  the  district,  until  a  quorum  be  convened. 
By  the  act  of  May  19th,  1791,  a  Circuit  Court  in  any  district,  when  it 
shall  happen  that  no  judge  of  the  Supreme  Court  attends  within  four 
days  after  the  time  appointed  by  law,  for  the  commencement  of  the 
sessions,  may  be  adjourned  to  the  next  stated  term,  by  the  judge  of  the 
district,  or,  in  case  of  his  absence  also,  by  the  marshal  of  the  district. 
But  by  the  4th  section  of  the  act  of  29th  April,  1802,  where  only  one 
of  the  judges  thereby  directed  to  hold  the  Circuit  Courts  shall  attend,  such 
Circuit  Court  may  be  held  by  the  judge  so  attending. 

By  the  act  of  March  2d,  1809,  certain  duties  are  imposed  on  the  justice 
of  the  Supreme  Court,  in  case  of  the  disability  of  the  district  judge  to 
hold  a  District  Court.  Sect.  1,  enacts,  that  in  case  of  the  disability  of  the 
district  judge  of  either  of  the  District  Courts  of  the  United  States,  to  hold 
a  District  Court,  and  to  perform  the  duties  of  his  office,  and  satisfactory 
evidence  thereof  being  shown  to  the  justice  of  the  Supreme  Court  allotted 
to  that  circuit,  in  which  such  District  Court  ought  by  law  to  be  holden, 
and  on  application  of  the  district  attorney,  or  marshal  of  such  district,  in 
writing,  to  the  said  justice  of  the  Supreme  Court,  said  justice  of  the 
Supreme  Court  shall,  thereupon,  issue  his  order  in  the  nature  of  a  certio- 
rari, directed  to  the  clerk  of  such  District  Court,  requiring  him  forthwith 
to  certify  unto  the  next  Circuit  Court,  to  be  holden  in  said  district,  all 
actions,  suits,  causes,  pleas,  or  processes,  civil  or  criminal,  of  what  nature 
or  kind  soever,  that  may  be  depending  in  such  District  Court,  and  unde- 
termined, with  all  the  proceedings  thereon,  and  all  files,  and  papers 
relating  thereto,  which  said  order  shall  be  immediately  published  in  one 
or  more  newspapers,  printed  in  said  district,  and  at  least  thirty  days 
before  the  session  of  such  Circuit  Court,  and  shall  be  deemed  a  sufficient? 
notification  to  all  concerned.  And  the  said  Circuit  Court  shall,  there- 
upon, have  the  same  cognisance  of  all  such  actions,  suits,  causes,  pleas, 
or  processes,  civil  or  criminal,  of  what  nature  or  kind  soever,  and  in  the 
like  manner,  as  the  District  Court  of  said  district  by  law  might  have,  or 
the  Circuit  Court,  had  the  same  been  originally  commenced  therein,  and 
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shall  proceed  to  hear  and  determine  the  same  accordingly  •  and  the  said 
justice  of  the  Supreme  Court,  during  the  continuance  of  such  disability 
shall,  moreover,  be  invested  with,  and  exercise  all  and  singular  the 
powers  and  authority,  vested  by  law  in  the  judge  of  the  Distncl  Court 
in  said  district.  And  all  bonds  and  recognisances  taken  for,  or  returnable 
to,  such  District  Court,  shall  be  construed  and  taken  to  be  to  the  Circuit 
Court  to  be  holden  thereafter,  in  pursuance  of  this  act,  and  shall  have 
the  same  force  and  effect  in  such  court  as  they  would  have  had  in  the 
District  Court  to  which  they  were  taken.  Provided,  that  nothing  in  this 
act  contained  shall  be  so  construed,  as  to  require  of  the  judge  of  the 
Supreme  Court,  within  whose  circuit  such  district  may  lie,  to  hold  any 
special  court,  or  court  of  admiralty,  at  any  other  time  than  the  legal  time 
for  holding  the  Circuit  Court  of  the  United  States  in  and  for  such  dis- 
trict. Section  2,  provides,  that  the  clerk  of  such  district  shall,  during 
the  continuance  of  the  disability  of  the  district  judge,  continue  to  certify 
as  aforesaid,  all  suits  or  actions,  of  what  nature  or  kind  soever,  which 
may  thereafter  be  brought  to  such  District  Court,  and  the  same  transmit 
to  the  Circuit  Court  next  thereafter  to  be  holden  in  the  same  district. 
And  the  said  Circuit  Court  shall  have  cognisance  of  the  same,  in  like 
manner  as  is  herein  before  provided  in  this  act,  and  shall  proceed  to  hear 
and  determine  the  same.  Provided,  nevertheless,  that  when  the  disability 
of  the  district  judge  shall  cease,  or  be  removed,  all  suits  or  actions  then 
pending  and  undetermined  in  the  Circuit  Court,  in  which  by  law  the 
District  Courts  have  an  exclusive  original  cognisance,  shall  be  remanded, 
and  the  clerk  of  the  said  Circuit  Court  shall  transmit  the  same,  pursuant  to 
the  order  of  said  court,  with  all  matters  and  things  relating  thereto,  to  the 
District  Court  next  thereafter  to  be  holden  in  said  district,  and  the  same 
proceedings  shall  be  had  therein,  as  would  have  been,  had  the  same 
originated  or  been  continued  in  the  said  District  Court.  Section  3,  enacts, 
that  in  case  of  the  district  judge  in  any  district  being  unable  to  discharge 
his  duties  as  aforesaid,  the  district  clerk  of  such  district  shall  be  authorized 
and  empowered,  by  leave  or  order  of  the  circuit  judge  of  the  circuit  in 
which  such  district  is  included,  to  take,  during  such  disability  of  the 
district  judge,  all  examinations,  and  depositions  of  witnesses,  and  to 
make  all  necessary  rules  and  orders,  preparatory  to  the  final  hearing  of 
all  causes  of  admiralty  and  maritime  jurisdiction. 

See  Ex  parte  United  States,  1  Gall.  337  ;  1  Cranch.  309 ;  note  to  Hayburn  s  case  ; 
2Dall.  41o. 

If  the  disability  of  the  district  judge  terminate  in  his  death,  the  Cir- 
cuit Court  must  remand  the  certified  causes  to  the  District  Court. 

Ex  parte  United  States,  1  GalL  337. 

By  the  first  section  of  the  act  of  3d  March,  1821,  in  all  suits  and 
actions  in  any  District  Court  of  the  United  States  in  which  it  shall  appear 
that  the  judge  of  such  court  is  any  ways  concerned  in  interest,  or  has 
been  of  counsel  for  either  party,  or  is  so  related  to,  or  connected  with 
either  party  as  to  render  it  improper  for  him,  in  his  opinion,  to  sit  on  the 
trial  of  such  suit  or  action,  it  shall  be  the  duty  of  such  judge,  on  applica- 
tion of  either  party,  to  cause  the  fact  to  be  entered  on  the  records  of  the 
court,  and  also  anorder  that  an  authenticated  copy  thereof,  with  all  the 
proceedings  in  such  suit  or  action,  shall  be  forthwith  certified  to  the 
next  Circuit  Court  of  the  district,  and  if  there  be  no  Circuit  Court  in 
such  district,  to  the  next  Circuit  Court  in  the  state,  and  if  there  be  no 
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Circuit  Court  in  such  state,  to  the  most  convenient  Circuit  Court  in  ac 
adjacenl  state  ;  which  Circuit  Court  shall,  upon  such  record  being  filed 
with  the  clerk  thereof,  take  cognisance  thereof,  in  like  manner  as  if  such 
suit  or  action  had  been  originally  commenced  in  that  court,  and  shall 
proceed  to  hear  and  determine  the  same  accordingly,  and  the  jurisdiction 
of  such  Circuit  Court  shall  extend  to  all  such  cases  to  be  removed, 
as  were  cognisable  in  the  District  Court  from  which  the  same  wa3 
removed. 

And  the  act  of  February  28,  1839,  §  8,  enacts,  "That  in  all  suits  and 
actions  in  any  Circuit  Court  of  the  United  States  in  which  it  shall  appear 
that  both  the  judges  thereof,  or  the  judge  thereof,  who  is  solely  competent 
by  law  to  try  the  same,  shall  be  any  ways  concerned  in  interest  therein, 
or  shall  have  been  of  counsel  for  either  party,  or  is,  or  are  so  related  to, 
or  connected  with,  either  party  as  to  render  it  improper  for  him  or  them, 
in  his  or  their  opinion,  to  sit  in  the  trial  of  such  suit  or  action,  it  shall  be 
the  duty  of  such  judge  or  judges,  on  application  of  either  party,  to  cause 
the  fact  to  be  entered  on  the  records  of  the  court ;  and  also,  to  make  an 
order  that  an  authenticated  copy  thereof,  with  all  the  proceedings  in  such 
suit  or  action,  shall  be  certified  to  the  most  convenient  Circuit  Court  in 
the  next  adjacent  state,  or  in  the  next  adjacent  circuit ;  which  Circuit 
Court  shall,  upon  such  record  and  order  being  filed  with  the  clerk  there- 
of, take  cognisance  thereof  in  the  same  manner  as  if  such  suit  or  action 
had  been  rightfully  and  originally  commenced  therein,  and  shall  proceed 
to  hear  and  determine  the  same  accordingly  ;  and  the  proper  process  for 
the  due  execution  of  the  judgment  or  decree  rendered  therein,  shall  run 
into  and  may  be  executed  in  the  district  where  such  judgment  or  decree 
was  rendered ;  and,  also,  into  the  district  from  which  such  suit  or  action 
was  removed." 

The  judges  of  the  Supreme  Court  are  not  appointed  as  Circuit  Court 
judges,  or  in  other  words,  have  no  distinct  commission  for  that  purpose : 
but  practice,  and  acquiescence  under  it  for  many  years,  were  held  to 
afford  an  irresistible  argument  against  this  objection  to  their  authority  to 
act,  when  made  in  the  year  1803,  and  to  have  fixed  the  construction  of 
the  judicial  system.  The  court  deemed  the  contemporary  exposition  to 
be  of  the  most  forcible  nature,  and  considered  the  question  at  rest,  and 
not  to  be  disturbed  then. 
Stuart  v.  Laird,  1  Cranch,  308. 

If  a  vacancy  exist  by  the  death  of  the  justice  of  the  Supreme  Court  to 
whom  the  district  was  allotted,  the  district  judge  may,  under  the  act  of 
Congress,  discharge  the  official  duties,(a)  except  that  he  cannot  sit  upon 
a  writ  of  error  from  a  decision  in  the  District  Court. (b) 

(a)  Pollard  v.  Dwight,  4  Cranch,  428.     See  the  fifth  section  of  the  act  of  29th 

April,  1802.     (6)  United  States  v.  Lancaster,  5  Wheat.  434. 

It  is  enacted  by  the  act  of  February  28, 1839,  §  2,  that  all  the  Circuit 
Courts  of  the  United  States  shall  have  the  appointment  of  their  own 
clerks ;  and  in  case  of  disagreement  between  the  judges,  the  appoint- 
ment shall  be  made  by  the  presiding  judge  of  the  court. 

The  marshal  of  the  district  is  an  officer  of  the  court,  and  the  clerk  of 
the  District  Court  is  also  clerk  of  the  Circuit  Courts  in  such  district. 

Act  of  September  24th,  1789,  \  7. 

In  the  District  of  Columbia,  there  is  a  Circuit  Court  established  by 
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particular   acts   of  Congress    composed   of  a   chief  justice    and   two 

&St>OClcltGS« 

See  act  of  February  27,  1801 ;  Postmaster-General  v  Stockton  1*  Pof  VH  •  VW 
•parte  Watkms,  7  Pet.  203  ;  Columbia  Ins.  Co  v  Who eta id " v'l,  ,  '■  i '  ,  '  Fa 
States  v.  More,  3  Cranch,  159;  Carter  v.  C^tingTct^'^i  ^ ft^vt* 

§2.   Of  flie  Jurisdiction  of  the  Circuit  Courts. 
The  jurisdiction  of  the  Circuit  Courts  is  either  civil  or  criminal. 

(1.)  Civil  Jurisdiction. 
The  civil  jurisdiction  is  either  at  law  or  in  equity. 
_  Their  civil  jurisdiction  at  law  is,  1st,  Original ;  2d,  By  removal  of  ac- 
tions from  the  state  courts ;  3d,  By  writ  of  mandamus ;  4th,  By  appeal. 
1st.   The  original  jurisdiction  of  the  Circuit  Courts  may  be  considered 
first,  as  to  the  matter  in  controversy ;  second,  with  regard  to  the  parties 
litigant. 

[1.]   The  Matter  in  Dispute. 

By  the  act  of  September  24th,  1789,  §11,  to  give  jurisdiction  to  the 
Circuit  Court  the  matter  in  dispute  must  exceed  $500.  In  actions  to 
recover  damages  for  torts,  the  sum  laid  in  the  declaration  is  the  criterion 
as  to  the  amount  of  the  matter  in  dispute. (a)  In  an  action  of  covenant 
on  an  instrument  under  seal,  containing  a  penalty  less  than  $500,  the 
court  has  jurisdiction  if  the  declaration  demand  more  than  $500.(5) 
In  ejectment,  the  value  of  the  land  should  appear  in  the  declaration ;  (c) 
but  though  the  jury  do  not  find  the  value  of  the  land  in  dispute,  yet 
if  evidence  be  given  on  the  trial,  that  the  value  exceeds  $500,  it  is  suffi- 
cient to  fix  the  jurisdiction ;  or  the  court  may  ascertain  its  value  by 
affi  davits,  (d) 

(a)  Holescamp  v.  Teel,  3  Dall.  358.  (6)  Martin  v.  Taylor,  1  Wash.  C.  C.  R.  1. 
(c)  4  Wash.  C.  C.  R.  624 ;  8  Cranch,  220 ;  1  Pet.  73.  (d)  Den  v.  Wright,  Pet.  C.  C. 
R.  73. 

If  the  matter  in  dispute  arise  out  of  a  local  injury,  for  which  a  local 
action  must  be  brought  in  order  to  give  the  Circuit  Court  jurisdiction, 
it  must  be  brought  in  the  district  where  the  lands  lie. 

4  Hall's  Law  Jonrnal,  78. 

By  various  acts  of  Congress  jurisdiction  is  given  to  the  Circuit  Courts 
in  cases  where  actions  are  brought  to  recover  damages  for  the  violation 
of  patent  and  copyrights,  without  fixing  any  amount  as  to  the  limit. 

See  Acts  of  April  17,  1800,  §4;  Feb.  15,  1819;  7  Johns.  144;  9  Johns.  507. 

For  the  jurisdiction  given  to  the  Circuit  Courts  in  cases  of  bankruptcy, 
see  Bankrupt,  Q  6. 

The  Circuit  Court  has  no  original  jurisdiction  of  suits  for  penalties 
and  forfeitures  arising  under  the  laws  of  the  United  States,  nor  in  admi- 
ralty cases. 

Ketland  v.  The  Cassius,  2  Dall.  365 ;  Evans  v.  Boiler,  4  Dall.  342 ;  Janson  v.  The 
Vrow  Christian  Magdelena,  Bee,  19. 

[2.]  The  Character  of  the  Parties. 
Under  this  head  will  be  considered,  1.  The  United  States  ;  2.  Citizens 
of  different  states ;  8.  Suits  where  an  alien  is  a  party ;  4.  When  an 
assignee  is  plaintiff;  5.  Must  be  an  inhabitant  of  the  circuit. 
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(i.)  The  United  States. 

The  United  States  may  sue  on  all  contracts  in  the  Circuit  Courts  where 
the  sum  in  controversy  exceeds,  besides  costs,  the  sum  of  $500  ;  but 
in  cases  of  penalties  the  action  must  be  commenced  in  the  District 
Court,  unless  the  law  gives  express  jurisdiction  to  the  Circuit  Courts. (a) 
Under  the  act  of  March  3,  1815,  §  4,  the  Circuit  Court  has  jurisdiction 
concurrently  with  the  District  Court  of  all  suits  at  common  law  where 
any  officer  of  the  United  States  sues  under  the  authority  of  an  act  of 
Congress,  as  where  the  postmaster-general  sues  under  an  act  of  Congress 
for  debts  or  balances  due  to  the  general  postoffice.(6) 

(a)  4  Dull.  342.  (/>)  Postmaster-General  v.  Early,  12  Wheat.  136.  See  Southwick 
v.  Postmaster-General,  2  Pet.  447;  Dox  v.  Postmaster-General,  1  Pet.  318. 

The  Circuit  Court  has  jurisdiction  on  a  bill  in  equity  filed  by  the 
United  States  against  the  debtor  of  their  debtor,  they  claiming  priority 
under  the  statute  of  March  2,  1798,  c.  28,  §  65,  though  the  law  of  the 
state  where  the  suit  is  brought  permits  a  creditor  to  proceed  against  the 
debtor  of  his  debtor  by  a  peculiar  process  at  law. 

United  States  v.  Howland,  4  Wheat.  108. 

(ii.)  Suits  between  Citizens  of  different  States. 

The  act  of  September  24,  1789,  §  11,  gives  jurisdiction  to  the  Circuit 
Court  in  suits  of  a  civil  nature  when  the  matter  in  dispute  is  of  a  certain 
amount,  between  a  citizen  of  the  state  where  the  suit  is  brought,  and  a 
citizen  of  another  state,  one  of  the  parties  must  therefore  be  a  citizen 
of  the  state  where  the  suit  is  brought. 

Under  this  section,  the  division  of  a  state  into  two  or  more  districts 
does  not  affect  the  jurisdiction  of  the  Circuit  Court,  on  account  of  citi- 
zenship. The  residence  of  a  party  in  a  different  district  of  a  state  from 
that  in  which  the  suit  is  brought  does  not  exempt  him  from  the  jurisdic- 
tion of  the  court ;  if  he  is  found  in  the  district  where  lie  is  sued,  he  is 
not  within  the  prohibition  of  this  section. 

M'Micken  v.  Webb,  11  Pet.  25. 

The  Circuit  Court  has  no  jurisdiction,  unless  the  suit  be  between  citi- 
zens of  different  states ;  nor  between  citizens  of  different  states,  except 
where  one  of  the  parties  is  a  citizen  of  the  state  where  the  suit  is 
brought. 

Slmte  v.  Davis,  Pet,  C.  C.  R.  431 ;  Kitchen  v.  Sullivan,  4  Wash.  C.  C.  R.  84;  Wood 
v.  Mann,  1  Sumn.  581 ;  White  v.  Fenner,  1  Mason,  520. 

The  privilege  of  not  being  served  with  process  out  of  the  district  in 
which  the  defendant  resides,  or  of  not  being  compelled  to  appear  in  any 
other  district,  is  merely  personal,  and  does  not  affect  the  jurisdiction  of 
the  court.  The  defendant  may  plead  this  matter  in  abatement,  but  if 
he  fail  to  do  so  in  proper  time,  and  appear  to  the  action  generally,  he 
waives  his  privilege,  and  cannot  avail  himself  of  it  afterwards. 

Harrison  v.  Rowan,  Pet,  C.  C.  R."  489;  Kitchen  v.  Sullivan,  4  Wash.  C.  C.  R.  84; 
Graire  v.  Palmer,  8  Wheat.  699  ;  Logan  v.  Patrick,  5  Crunch,  288  ;  Flanders  v.  JEtna 
Insurance  Co.,  3  Mason,  158. 

"When  the  suit  is  between  citizens  of  different  states,  in  general  the 
parties  are  entitled  to  the  remedies  of  the  laws  of  the  state  in  which  the 
suit  is  brought,  in  such  case  the  Circuit  Court  has  jurisdiction  of  a  peti- 
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tion  for  partition,  according  to  the  statutes  of  such  state  respecting  parti- 
tion of  lands  among  tenants  in  common. 

Ex  parte  Biddle,  2  Mason,  472. 

A  corporation  is  not  a  citizen.  A  corporation  aggregate,  composed 
of  citizens  of  one  state,  may  sue  a  citizen  of  another  state  in  these  courts ; 
but  the  citizenship  of  all  the  corporators  must  be  alleged  on  the  record 
in  order  to  give  jurisdiction. 

Hope  Insurance  Co.  v.  Broadrnan,  5  Cranch,  57;  Bank  of  the  United  States  v.  De- 
veaux,  5  Cranch,  61 ;  Sullivan  v.  Fulton  Steam-boat  Co.  6  Wheat.  450  :  Breithaupt  v. 
Bank  of  Georgia,  1  Pet.  238  ;  Kirkpatrick  v.  White,  4  Wash.  C.  C.  R.  595;  Susque- 
hanna Company  v.  Evans,  4  Wash.  C.  C.  R.  482,  n. 

(iii.)  Suits  where  an  Alien  is  a  Party. 

The  act  of  September  24,  1789,  §  11,  gives  the  Circuit  Court  cogni- 
sance of  all  suits  of  a  civil  nature  where  an  alien  is  a  party;  but  these 
general  words  must  be  restricted  by  the  provision  in  the  constitution 
which  gives  jurisdiction  in  controversies  between  a  state,  or  the  citizens 
of  a  state,  and  foreign  states,  citizens,  or  subjects ;  and  the  statute  can- 
not extend  the  jurisdiction  beyond  the  limits  of  the  constitution,  (a) 
When  both  parties  are  aliens,  the  Circuit  Court  has  no  jurisdiction,  (b) 

(a)  4  Dall.  11  ;  5  Cranch,  303.    (6)4  Cranch,  46;  4  Dall.  11. 

An  alien  who  holds  lands  under  a  special  law  of  the  state  in  which 
he  is  resident,  may  maintain  an  action  in  relation  to  those  lands,  in  the 
Circuit  Court. 

Bonaparte  v.  Camden  and  Amboy  Rail-road  Company,  1  Baldw.  216. 

(iv.)  When  an  Assignee  is  the  Plaintiff. 

The  court  has  no  jurisdiction  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  on  the  contract  assigned,  if  no  assignment  had 
been  made,  except  in  cases  of  bills  of  exchange,  (c)  It  is  said  that  this 
section  of  the  act  of  Congress  has  no  application  to  the  conveyance  of 
lands  from  a  citizen  of  one  state  to  a  citizen  of  another.  The  grantee 
in  such  case  may  maintain  his  action  in  the  Circuit  Court,  when  other- 
wise properly  qualified,  to  try  the  title  to  such  lands,  (d) 

(c)  Act  of  September  24,  1789,  §  11.     (rf)  Briggs  v.  French,  2  Sumn.  252. 

The  Circuit  Court  has  jurisdiction  of  a  suit  in  equity,  brought  by  a 
judgment  debtor  against  his  creditors  and  others,  they  being  citizens  of 
different  states,  to  set  aside  conveyances  made  to  defraud  creditors, 
though  the  ground  of  the  plaintiff's  judgment  was  a  negotiable  note, 
on  which,  before  judgment,  a  suit  could  not  have  been  maintained  in 
that  court. 

Bean  v.  Smith,  2  Mason,  252. 

When  parties  to  an  action  in  a  state  court  are  persons  of  different 
states,  and  a  judgment  is  rendered  thereon,  which  judgment  is  after- 
wards assigned  to  a  citizen  of  the  same  state  with  the  original  plaintifl, 
the  court  has  jurisdiction  and  may  entertain  a  bill  in  equity  brought  by 
the  assignee,  though  the  ground  of  the  action  on  which  the  judgment 
was  rendered  was  a  negotiable  chose  in  action,  of  which  the  court  couid 
not  have  had  jurisdiction. 

Dexter  v.  Smith,  2  Mason,  303.  See  Dunlap  v.  Stetson,  4  Mason,  349 ;  Clarke  v. 
Matthewson,  12  Pet.  164. 
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The  holder  of  a  bank  note  payable  to  A  B,  or  bearer,  may  sue  in  the 
Circuit  Court. 

Bank  of  Kentucky  v.  Wister,  2  Pet.  319  ;  Bullard  v.  Bell,  1  Mason,  243. 

The  endorsee  of  a  note,  a  citizen  of  one  state,  may  sue  the  en- 
dorser,  a  citizen  of  another  state,  though  the  endorsee  conld  not  sue  the 
maker  there,  (a)  But  when  the  plaintiff  traces  his  title  through  an 
endorser  who  could  not  sue,  he  has  no  right  to  sue.  (b) 

(a)  Young  v.  Bryan,  6  Wheat.  146;  Evans  v.  Gee,  11  Pet.  83.  (b)  Mollan  v.  Tor- 
rance, 9  Wheat.  537. 

A  general  assignee  of  an  insolvent  cannot  sue  in  the  Circuit  Courts, 
if  the  assignor  could  not  have  sustained  a  suit. 
Sere  v.  Pitot,  6  C ranch,  332. 

Executors  and  administrators  are  not  assignees  within  the  meaning 
of  the  11th  section  of  the  act  of  September  24,  17S9,  and  may,  when 
properly  qualified  in  other  respects,  sue  in  the  Circuit  Courts. 

Mayer  v.  Foulkrod,  4  Wash.  C.  C.  R.  349  ;  Dodge  v.  Perkins,  4  Mason,  435. 

(v.)  Must  be  an  Inhabitant  of the  Circuit. 

The  Circuit  Court  has  no  jurisdiction  of  an  action  against  a  de- 
fendant unless  he  be  an  inhabitant  of  the  district  in  which  such  court  is 
located  or  found  therein,  at  the  time  of  serving  the  writ,  (c)  A  citizen 
of  one  state  may  be  sued  in  another,  if  the  process  be  served  upon  him 
in  the  latter ;  but  in  such  cases,  the  plaintiff  must  be  a  citizen  of  the 
latter  state,  or  an  alien,  (d) 

(a)  Ex  parte  Peter  Graham,  3  Wash.  C.  C.  R.  456.  (b)  Shute  v.  Davis,  1  Pet.  C. 
C.  R. 431. 

[3.]  Actions  under  the  Patent  Laws. 

The  Circuit  Courts  have  jurisdiction  in  cases  arising  under  the  pa- 
tent laws.  By  the  act  of  July  4,  1836,  §  17,  it  is  enacted,  "That  all 
actions,  suits,  controversies,  and  cases  arising  under  any  law  of  the 
United  States,  granting  or  confirming  to  inventors  the  exclusive  right  to 
their  inventions  or  discoveries,  shall  be  originally  cognisable,  as  well  in 
equity  as  at  law,  by  the  Circuit  Courts  of  the  United  States,  or  any  Dis- 
trict Court  having  the  powers  and  jurisdiction  of  a  Circuit  Court ;  which 
courts  shall  have  power,  upon  bill  in  equity  filed  by  any  party  aggrieved, 
in  any  such  case,  to  grant  injunctions,  according  to  the  course  and  prin- 
ciples of  courts  of  equity,  to  prevent  the  violation  of  the  rights  of  any 
inventor,  as  secured  to  him  by  any  law  of  the  United  States,  on  such 
terms  and  conditions  as  said  courts  may  deem  reasonable.  Provided, 
however,  That  from  all  judgments  and  decrees,  from  any  such  court 
rendered  in  the  premises,  a  writ  of  error  or  appeal,  as  the  case  may 
require,  shall  lie  to  the  Supreme  Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  circumstances  as  is  now  provided  by  law 
in  other  judgments  and  decrees  of  Circuit  Courts,  and  in  all  other  cases 
in  which  the  court  shall  deem  it  reasonable  to  allow  the  same." 

2d.  Removal  of  Actions  from  the  State  Courts. 

The  act  of  September  24,  1789,  gives,  in  certain  cases,  the  right  of 
removing  a  suit  instituted  in  a  state  court  to  the  Circuit  Court  of  the 
district.  It  is  enacted  by  that  law,  that  if  a  suit  be  commenced  in  any 
state  court  against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit 
is  brought,  against  a  citizen  of  another  state,  and  the  matter  in  dispute 
exceeds  the  aforesaid  sum  or  value  of  five  hundred  dollars,  exclusive  of 
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costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court,  and  the  de- 
fendant shall,  at  the  time  of  entering  his  appearance  in  such  state  court 
filt  a  petition  for  the  removal  of  the  cause  for  trial,  into  the  next  Circuit 
Court,  to  be  held  in  the  district  where  the  suit  is  pending,  and  offer  <*ood 
and  sufficient  security  for  his  entering  in  such  court,  on  the  first  day  of 
its  session,  copies  of  said  process  against  him,  and  also  for  his  then  ap- 
pearing and  entering  special  bail  in  the  cause,  if  special  bail  was  origin- 
ally required  therein,  it  shall  then  be  the  duty  of  the  state  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause.  And  any  bail 
that  may  have  been  originally  taken,  shall  be  discharged,  And  the  said 
copies  being  entered  as  aforesaid  in  such  court  of  the  United  States,  the 
cause  shall  there  proceed  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process.  And  any  attachment  of  the  goods  or  estate 
of  the  defendant,  by  the  original  process,  shall  hold  the  goods  or  estate 
so  attached,  to  answer  the  final  judgment,  in  the  same  manner  as  by  the 
laws  of  such  state  they  would  have  been  holden  to  answer  final  judg- 
ment, had  it  been  rendered  by  the  court  in  which  the  suit  commenced. 

Vide  Act  of  September  24,  1789,  §  12;  4  Dall.  11 ;  5  Cranch,  303;  4  Johns.  R.  493, 
1  Pet.  R.  220 ;  2  Yeates,  275 ;  4  Wash.  C.  C.  R.  286,  344. 

By  the  constitution,  art.  3,  §  2,  1,  The  judicial  power  shall  extend  to 
controversies  between  citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states.  By  a  clause  of  the  12th  section  of  the  act  of 
September  24th,  1789,  it  is  enacted,  that  if,  in  any  action  commenced  in 
a  state  court,  the  title  of  land  be  concerned,  and  the  parties  are  citizens 
of  the  same  state,  and  the  matter  in  dispute  exceeds  the  sum  or  value  of 
five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value  being  made  to 
appear  to  the  satisfaction  of  the  court,  either  party,  before  the  trial,  shall 
state  to  the  court,  and  make  affidavit,  if  it  require  it,  that  he  claims,  and 
shall  rely  upon  a  right  or  title  to  the  land,  under  grant  from  a  state, 
other  than  that  in  which  the  suit  is  pending,  and  produce  the  original 
grant,  or  an  exemplification  of  it,  except  where  the  loss  of  records  shall 
put  it  out  of  his  power,  and  shall  move  that  the  adverse  party  inform 
the  court,  whether  he  ciaims  a  right  or  title  to  the  land  under  a  grant 
from  the  state  in  which  the  suit  is  pending;  the  said  adverse  party  shall 
give  such  information,  otherwise  not  be  allowed  to  plead  such  grant,  or 
give  it  in  evidence  upon  the  trial ;  and  if  he  informs  that  he  does  claim 
under  any  such  grant,  the  party  claiming  under  the  grant  first  mentioned 
may  then,  on  motion,  remove  the  cause  for  trial,  to  the  next  Circuit 
Court  to  be  holden  in  such  district.  But  if  he  is  the  defendant,  he  shall 
do  it  under  the  same  regulations  as  in  the  before-mentioned  case  of  the 
removal  of  a  cause  into  such  court  by  an  alien.  And  neither  party  re- 
moving the  cause  shall  be  allowed  to  plead,  or  give  evidence  of,  any 
other  title  than  that  by  him  stated  as  aforesaid,  as  the  ground  of  his 
claim. 

See  9  Cranch,  292;  2  Wheat.  R.  378. 

Application  for  removal  must  be  made  during  the  term  at  which  the 
defendant  enters  his  appearance,  {a)  If  a  state  court  agree  to  consider  a 
petition  to  remove  the  cause  as  filed  of  the  preceding  term,  yet  if  the 
Circuit  Court  see  by  the  record,  that  it  was  not  filed  till  a  subsequent 
term,  they  will  not  permit  the  cause  to  be  docketed,  (b)  In  Chancery, 
when  the  defendant  wishes  to  remove  ihe  suit,  he  must  file  his  petition 
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when  he  enters  his  appearance,  (e)and  in  an  action  in  a  court  of  law, 
at  the  time  of  putting  in  special  bail,  (d)  And  if  an  alien  file  his  peti- 
tion when  he  files  special  bail,  he  is  in  time,  though  the  bail  be  excepted 
to.  (e)  A  defendant  in  ejectment  may  file  his  petition  when  he  is  let  in 
to  defend,  (g) 

(a)  Easton  v.  Rucker,  1  J.  J.  Marsh.  232.  (b)  Gibson  v.  Johnson,  Pet.  C.  C.  R.  44; 
Ward  v.  Arredondo,  Paine,  410  ;  but  see  Gelston  v.  Johnson,  2  Penning.  625. 
(c)  Livingston  v.  Gibbons,  4  Johns.  Ch.  94.  (d)  Redmond  v.  Russell,  12  Johns.  153. 
(e)Arjo  v.  Monteiro,  1  Caines,  248;  Bird  v.  Murray,  Coleman,  58.  (g)  Jackson  v. 
Stiles,  4  Johns.  493. 

When  the  plaintiff  suing  in  a  state  court,  declares  for  more  than  five 
hundred  dollars,  and  the  defendant  removes  the  case  into  the  Circuit 
Court,  the  plaintiff  cannot  take  away  the  jurisdiction  of  the  court,  by 
reducing  his  claim  below  five  hundred  dollars. 

Wright  v.  Wells,  Pet.  C.  C.  R.  220. 

An  action  sounding  in  damages  only  may  be  removed,  if  the  damages 
laid  in  the  writ,  and  sworn  to  in  order  to  obtain  bail,  exceed  five  hun- 
dred dollars,  (a)  But  the  provision  for  removing  a  suit  brought  against 
an  alien  does  not  extend  to  actions  for  torts;  it  is  confined  to  questions 
of  property.  (6) 

(a)  Muns  v.  Dupont,  2  Wash.  C.  C.  R.  463.    (6)  Rush  v.  Cobbett,  2  Yeates,  275. 

An  alien  sued  on  a  recognisance  in  a  state  court  has  no  right  to  re- 
move the  cause  into  the  Circuit  Court. 

Respublica  v.  Cobbett,  3  Dall.  467;  S.  C.  2  Yeates,  352. 

When  there  are  two  defendants  in  the  state  court,  and  one  of  them  is 
a  citizen  of  the  state,  the  cause  cannot  be  removed,  (c)  When  they  are 
both  citizens  of  the  state,  it  cannot  be  removed  on  the  petition  of  one  of 
them  only,  (d)  But  when  one  of  them  is  a  citizen  of  another  state,  and 
there  is  no  joint  trust,  interest,  or  duty  in  the  subject-matter  of  the  con- 
troversy, he  may  appear  and  defend  alone,  and  remove  the  cause,  (e) 

(c)  Beardsley  v.  Torrey,  4  Wash.  C.  C.  R.  286;  Miller  v.  Lynde,  2  Root,  444 ; 
North  River  Steam  Boat  Company  v.  Hoffman,  5  Johns.  Ch.  R.  300  ;  Ludlow  v.  Kidd, 

3  Ham.  48.     (d)  4  Wash.  C.  C.  R.  286;    3  Ham.  48.     (e)  Livingston  v.  Gibbons, 

4  Wash.  C.  C.  R.  84. 

3d.  Remedy  by  Mandamus. 

The  power  of  the  Circuit  Court  to  issue  a  mandamus  is  confined,  ex- 
clusively, to  cases  in  which  it  may  be  necessary  for  the  exercise  of  a 
jurisdiction  already  existing;  as,  for  instance,  if  the  court  below  refuse 
to  proceed  to  judgment,  there  a  mandamus  in  the  nature  of  a  proceden- 
do may  issue. 

7  C ranch,  504 ;  6  Wheat.  R.  598. 

After  the  state  court  had  refused  to  permit  the  removal  of  a  cause  on 
oetition,  the  Circuit  Court  issued  a  mandamus  to  transfer  the  cause. 

Spriggins  v.  The  County  of  Humphries,  Cooke,  160. 

Atk.  Appellate  Jurisdiction. 

The  appellate  jurisdiction  is  exercised  by  means  of,  1.  Writs  of  error; 
2.  Appeals  from  the  District  Courts  in  admiralty  and  maritime  jurisdic- 
tion ;  3.  Certiorari ;  4.  Procedendo. 

[1.]  This  court  has  jurisdiction  to  issue  writs  of  error  to  the  District 
Court,  on  judgments  of  that  court  in  civil  cases  at  common  law.     The 
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11th  section  of  the  act  of  September  24th,  1789,  provides,  that  the  Cir- 
cuit Courts  shall  also  have  appellate  jurisdiction  from  the  District  Courts, 
under  the  regulations  and  restrictions  thereinafter  provided.    By  the  22d 
section,  final  decrees  and  judgments  in  civil  actions  in  a  District  Court, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  fifty  dollars) 
exclusive  of  costs,  may  be  re-examined,  and  reversed  or  affirmed  in  a 
Circuit  Court  holden  in  the  same  district,  upon  a  writ  of  error,  whereto 
shall  be  annexed  and  returned  therewith  at  the  day  and  place  therein 
mentioned,  an  authenticated  transcript  of  the  record  and  assignment  of 
errors,  and  prayer  for  reversal,  with  a  citation  to  the  adverse  party. 
signed  by  the  judge  of  such  District  Court,  or  a  justice  of  the  Supreme 
Court,  the  adverse  party  having  at  least  twenty  days'  notice.     But  there 
shall  be  no  reversal  on  such  writ  of  error,  for  error  in  ruling  any  plea  in 
abatement,  other  than  a  plea  to  the  jurisdiction  of  the  court,  or  for  any 
error  in  fact.     And  writs  of  error  shall  not  be  brought  but  within  five 
years  after  rendering  or  passing  the  judgment  or  decree  complained  of; 
or,  in  case  the  person  entitled  to  such  writ  of  error  be  an  infant,  non 
compos  mentis,  or  imprisoned,  then  within  five  years,  as  aforesaid,  ex- 
clusive of  the  time  of  such  disability.     And  every  justice  or  judge  sign- 
ing a  citation,  or  any  writ  of  error  as  aforesaid,  shall  take  good  and 
sufficient  security,  that  the  plaintiff  in  error  shall  prosecute  his  writ  to 
effect,  and  answer  all  damages  and  costs,  if  he  fail  to  make  his  plea 
good.     The  district  judge  cannot  sit  in  the  Circuit  Court  on  a  writ  of 
error  to  the  District  Court.  («)     It  is  above  observed,  that  writs  of  error 
may  be  issued  to  the  District  Court  in  civil  cases  at  common  law,  but  a 
writ  of  error  does  not  lie  from  a  Circuit  to  a  District  Court  in  an  admi- 
ralty or  maritime  cause. {b) 

(a)  5  Wheat.  R.  434.     (b)  1  Gall.  R.  5. 

[2.]  Appeals  from  the  District  to  the  Circuit  Court  take  place  generally 
in  civil  causes  of  admiralty  or  maritime  jurisdiction.  By  the  act  of 
March  3,  1803,  §  2,  it  is  enacted,  That  from  all  final  judgments  or  de- 
crees in  any  of  the  District  Courts  of  the  United  States,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value 
of  fifty  dollars,  shall  be  allowed  to  the  District  Court  next  to  be  holden 
in  the  district  where  such  final  judgment  or  judgments,  decree  or  de- 
crees shall  be  rendered:  and  the  Circuit  Courts  are  thereby  authorized 
and  required  to  hear  and  determine  such  appeals. 

[3.]  Although  no  act  of  Congress  authorizes  the  Circuit  Court  to  issue  a 
certiorari  to  the  District  Court  for  the  removal  of  a  cause,  yet  if  the 
cause  be  so  removed,  and  instead  of  taking  advantage  of  the  irregularity 
in  proper  time  and  in  a  proper  manner,  the  defendant  makes  defence 
and  pleads  to  issue,  he  thereby  waives  the  objection,  and  the  suit  will 
be  considered  as  an  original  one  in  the  Circuit  Court,  made  so  by  con- 
sent of  parties. 

2  Wheat.  R.  221. 

[4.]  The  Circuit  Court  may  issue  a  writ  of  procedendo  to  the  District 
Court. 

2.  Equity  Jurisdiction  of  the  Circuit  Courts. 
Circuit  <  ourts  are  vested  with  equity  jurisdiction  in  certain  cas 
The  act  of  September,  1789,  §  11,  gives  original  cognisance,  concurrent 
with  the  -nrts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
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common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five  hundred  dollars,  between  certain 
parties  therein  mentioned.  And  the  act  of  April  15, 1819,  §  1,  provides, 
"  That  the  Circuit  Court  of  the  United  States  shall  have  original  cogni- 
sance, as  well  in  equity  as  at  law,  of  all  actions,  suits,  controversies,  and 
cases  arising  under  any  law  of  the  United  States,  granting  or  confirming 
to  authors  or  inventors,  the  exclusive  right  to  their  respective  writings, 
inventions,  and  discoveries ;  and  upon  any  bill  in  equity  filed  by  any 
party  aggrieved,  in  any  such  cases,  shall  have  authority  to  grant  mjunc 
tions  according  to  the  course  and  principles  of  courts  of  equity,  to  prevent 
the  violation  of  the  rights  of  any  authors  or  inventors,  secured  to  them 
by  any  laws  of  the  United  States,  on  such  terms  and  conditions  as  the 
said  courts  may  deem  fit  and  reasonable  :  provided,  however,  that  from 
all  judgments  and  decrees  of  any  Circuit  Courts  rendered  in  the  pre- 
mises, a  writ  of  error  or  appeal,  as  the  case  may  require,  shall  lie  to  the 
Supreme  Court  of  the  United  States,  in  the  same  manner  and  under  the 
same  circumstances,  as  is  now  provided  by  law,  in  other  judgments  and 
decrees  of  such  Circuit  Court." 

By  the  act  of  August  23,  1842,  it  is  enacted,  §  5,  "That  the  Dis- 
trict Courts  as  courts  of  admiralty,  and  the  Circuit  Courts  as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filing  libels, 
bills,  petitions,  answers,  pleas,  and  other  pleadings,  for  issuing  and  re- 
turning mesne  and  final  process  and  commissions,  and  for  making  and 
directing  all  interlocutory  motions,  orders,  rules,  and  other  proceedings 
whatever,  preparatory  to  the  hearing  of  all  causes  pending  therein  upon 
their  merits.  And  it  shall  be  competent  for  any  judge  of  the  court,  upon 
reasonable  notice  to  the  parties,  in  the  clerk's  office  or  at  chambers,  and 
in  vacation  as  well  as  in  term,  to  make  and  direct,  and  award  all  such 
process,  commissions,  and  interlocutory  orders,  rules,  and  other  proceed- 
ings, whenever  the  same  are  not  grantable  of  course  according  to  the 
rules  and  practice  of  the  court." 

(2.)   Criminal  Jurisdiction  of  the  Circuit  Courts. 

The  often  cited  11th  section  of  the  act  of  the  24th  of  September, 
1789,  gives  the  Circuit  Courts  exclusive  cognisance  of  all  crimes  and 
offences  cognisable  under  the  authority  of  the  United  States,  except 
where  that  act  otherwise  provides,  or  the  laws  of  the  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction  with  the  District  Courts  of 
the  crimes  and  offences  cognisable  therein.  The  jurisdiction  of  the  Cir- 
cuit Courts  in  criminal  cases  is  confined  to  offences  committed  within 
the  district  for  which  those  courts  respectively  sit  when  they  are  com- 
mitted on  land. 
Serg.  Const.  Law,  129. 

II.   Of  the  District  Courts. 

In  treating  of  District  Courts,  the  same  division  which  was  made,  in 
considering  Circuit  Courts,  will  here  be  adopted,  by  taking  a  view,  1.  Of 
their  organization  ;  and,  2.  Of  their  jurisdiction. 

§  1.   Of  the  Organization  of  the  District  Courts. 

The  United  States  are  divided  into  districts,  in  each  of  which  is  a 
court  called  a  District  Court,  which  is  to  consist  of  one  judge,  who  is  to 
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reside  in  the  district  for  which  he  is  appointed,  and  to  hold  annually  four 
sessions,  (a)  By  subsequent  acts  of  Congress,  the  number  of  annual 
sessions  in  particular  districts,  is  sometimes  more  and  sometimes  less 
and  they  are  to  be  held  at  various  places  in  the  district.  There  is  also 
a  District  Court  in  the  District  of  Columbia,  held  by  the  chief  justice  of 
the  Circuit  Court  of  that  district. 

(a)  Act  of  September  24,  1789. 

§  2.  Jurisdiction  of  the  District  Courts. 

Their  jurisdiction  is  either  civil  or  criminal. 

(1.)  Their  civil  jurisdiction  extends,  1.  To  admiralty  and  maritime 
causes :  the  admiralty  and  maritime  jurisdiction,  is  either  the  ordinary 
jurisdiction,  which  comprehends  prize  suits;  cases  of  salvage ;  actions 
for  torts ;  and  actions  on  contracts,  such  as  seamen's  wages,  pilotage, 
bottomry,  ransom,  materials,  and  the  like ;  or  the  extraordinary  or  ex- 
pressly vested  jurisdiction;  which  includes  cases  of  seizures  under  the 
revenue  laws,  &c;  and  captures  within  the  jurisdiction  of  the  United 
States.  2.  To  cases  of  seizure  on  land  under  the  laws  of  the  United 
States,  and  in  suits  for  penalties  and  forfeitures,  incurred  under  the  laws 
of  the  United  States.  3.  To  cases  in  which  an  alien  sues  for  a  tort,  in 
violation  of  the  law  of  nations,  or  a  treaty  of  the  United  States.  4.  To 
suits  instituted  by  the  United  States.  5.  To  actions  by  and  against  con- 
suls.    6.  To  cases  in  bankruptcy.     7.  To  certain  cases  in  equity. 

1.  The  admiralty  and  maritime  jurisdiction  of  the  District  Court  is 
ordinary  or  extraordinary. 

1st.  The  ordinary  jurisdiction  is  granted  by  the  act  of  September  24th, 
17S9,  §  9  ;  it  is  there  enacted,  that  the  District  Court  shall  have  exclusive 
original  cognisance  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction.    This  jurisdiction  is  exclusive. 

Bee,  19;  Glass  v.  The  Betsy,  3  Dall.  16;  The  Amiable  Nancy,  Paine,  111;  Robin- 
son v.  Hook,  4  Mason,  139. 

This  ordinary  jurisdiction  is  exercised  in 

[1.]  Prize  "Suits.  The  act  of  September  24,  17S9,  §  9,  vests  in 
the  District  Courts  as  full  jurisdiction  of  all  prize  causes  as  the  admiralty 
of  England ;  and  this  jurisdiction  is  an  ordinary  inherent  branch  of  the 
powers  of  the  court  of  admiralty,  whether  considered  as  prize  courts  or 
instance  courts. 

Glass  v.  The  Betsy,  3  Dall.  16;  The  Amiable  Nancy,  Paine,  111. 

The  act  of  Congress  marks  out  not  only  the  general  jurisdiction  of  the 
District  Courts,  but  also  that  of  the  several  courts  in  relation  to  each 
other,  in  cases  of  seizure  on  the  waters  of  the  United  States,  navigable, 
&c.  When  the  seizure  is  made  within  the  waters  of  one  district,  the 
court  of  that  district  has  exclusive  jurisdiction,  though  the  offence  may 
have  been  committed  out  of  the  district.  When  the  seizure  is  made  on 
the  high  seas,  the  jurisdiction  is  in  the  court  of  the  district  where  the 
property  may  be  brought. 

The  Merino,  9  Wheat.  402 ;  Hudson  v.  Guestier,  6  Cranch,  281 ;  The  Abby,  1  Mason, 
360 ;  The  Little  Ann,  Paine,  40. 

When  the  seizure  has  been  made  within  the  waters  of  a  foreign  ua- 
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tion,  the  District  Court  has  jursidiction,  when  the  property  has  been 
brought  into  the  district  and  a  prosecution  has  been  instituted  there. 

The  Merino,  9  Wheat.  402;  The  Richmond  v.  The  United  States,  9  Cranch,  102. 

The  District  Court  has  jurisdiction  of  seizures,  and  of  the  question 
who  is  entitled  to  their  proceeds,  as  informers  or  otherwise;  and  as  the 
principal  jurisdiction  is  exclusive,  the  question  as  to  who  is  the  informer 
is  also  exclusive. 

Robinson  v.  Hook,  4  Mason,  139. 

[2.]   Cases  of  salvage.     Under  the  constitution  and  laws,  this  court 
has  exclusive  original  cognisance  in  cases  of  salvage;  and,  as  a  conse- 
quence, it  has  the  power  to  determine  to  whom  the  residue  of  the  pro- 
perty belongs,  after  deducting  the  salvage. 
3  Dall.  183. 

[3.]  Actions  arising  out  of  torts  and  injuries.  The  District  Court 
has  jurisdiction  over  all  torts  and  injuries  committed  on  the  high  seas, 
and  in  ports  or  harbours  within  the  ebb  and  flow  of  the  tide. 

Vide  1  Wheat.  R.  304;  2  Gall.  R.  389;  1  Mason,  96;  3  Mason,  242;  4  Mason,  380; 
18  Johns.  R.  257. 

A  court  of  admiralty  has  jurisdiction   to  redress   personal  wrongs 

committed  on  a  passenger,  on  the  high  seas,  by  the  master  of  a  vessel, 

whether  those  wrongs  be  by  direct  force  or  consequential  injuries. 

Chamberlain  v.  Chandler,  3  Mason,  242. 

The  admiralty  may  decree  damages  for  an  unlawful  capture  of  an 
American  vessel  by  a  French  privateer,  and  may  proceed  by  attach- 
ment in  rem. 

The  Candelaro,  Bee,  60. 

It  has  jurisdiction  in  cases  of  maritime  torts,  in  personam  as  well  as 
in  rem. 

Manro  v.  Almeida,  10  Wheat.  473. 

This  court  has  also  jurisdiction  of  petitory  suits  to  reinstate  owners 
of  vessels  who  have  been  displaced  from  their  possession. 

The  Tilton,  5  Mason,  465. 

It  exercises  jurisdiction  of  all  torts  and  injuries  committed  on  the  high 
seas,  and  in  ports  or  harbours  within  the  flow  or  ebb  of  the  tide. 
De  Lovio  v.  Boit,  2  Gallis.  398  ;  Bee,  51. 

A  father,  whose  minor  son  has  been  tortiously  abducted  and  seduced 
on  a  voyage  on  the  high  seas,  may  sue  in  the  admiralty  in  the  nature 
of  an  action  per  quod,  &c,  also  for  wages  earned  by  such  son  in  mari- 
rvice. 

Piummer  v.  Webb,  4  Mason,  380. 

[4.]  Suits  on  contracts.  As  a  court  of  admiralty,  the  District  Court 
ha-  a  jurisdiction,  concurrent  with  the  courts  of  common  law,  over 
ail  maritime  contracts,  wheresoever  the  same  may  be  made  or  executed, 
whatsoever  be  the  form  of  the  contract,  (a)  It  may  enforce  the  pei- 
tonnance  of  charterparties  for  foreign  voyages,  and  by  proceeding  ?'/? 
rem,  a  lien  for  freight  under  them,  (b)  It  has  jurisdiction  over  contracts 
for  the  hire  of  seamen,  when  the  service  is  substantially  performed  on 
the  sea,  or  on  wiitera  within  ihe  flow  and  refiow  of  the  tide,  (c)     But 
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unless  the  services  are  essentially  maritime,  the  jurisdiction  does  not 
attach,  (d) 

(a)  De  Lovio  v.  Boit  2  Gallis.  398.  (6)  The  Volunteer.  1  Sumn.  551  ;  Logs  of 
Mahogany,  2  Sumn.  589.     (c)  The  Jefferson,  10  Wheat.  428 ;  Peyroux  ▼   Boward 

L?ein  wt;  F^nan:,Ma^arin&  Bee,  199;  Thackarey  v.  The  Farmer,  Qilp. 

{d)  10  Wheat.  428  ;  Gilp.  529. 

The  master  of  a  vessel  may  sue  in  the  admiralty  in  personam  for  his 
wages;  and  the  mate  who  on  his  death  succeeds  him  has  the  same 
right. (a)  But  when  the  services  for  which  he  sues  have  not  been  per- 
formed by  him  as  master,  they  cannot  be  sued  for  in  admiralty. 

(a)  The  George,  1  Sumn.  157  ;  Willard  v.  Dorr,  9  Mason,  161;  4  Ma»  a.  196. 
(b)  3  Mason,  161. 

The  jurisdiction  of  the  admiralty  attaches  when  the  services  are  per- 
formed on  a  ship  in  port  where  the  tide  ebbs  and  flows. 

Peyroux  v.  Howard,  7  Pet.  324 ;  Thackarey  v.  The  Farmer,  Gilp.  529. 

Seamen  employed  on  board  of  steamboats  and  lighters  engaged  in 
trade  or  commerce  on  tide  water  are  within  the  admiralty  jurisdiction. 
But  ferry  boats  are  not  so. 

Thackarey  v.  The  Farmer,  Gilp.  532  ;  Smith  v.  The  Perkin,  Gilp.  203. 

Wages  may  be  recovered  in  the  admiralty  by  the  pilot,  deck-hands, 
engineer,  and  firemen  on  board  of  a  steamboat. 

Wilson  v.  The  Ohio,  Gilp.  505. 

But  unless  the  service  of  those  employed  contribute  in  navigating  the 
vessel,  or  to  its  preservation,  they  cannot  sue  for  their  wages  in  the  ad- 
miralty ",  musicians  on  board  of  a  vessel,  who  are  hired  and  employed  as 
such,  cannot  therefore  enforce  a  payment  of  their  wages  by  a  suit  in 
rem  in  the  admiralty. 

Trainer  v.  The  Superior,  Gilp.  516. 

2d.  The  extraordinary  jurisdiction  of  the  District  Court,  as  a  court  of 
admiralty,  or  that  which  is  vested  by  various  acts  of  Congress,  consists  of 

[1.]  Seizures  under  the  laws  of  impost,  navigation,  or  trade  of  the 
United  States.  It  is  enacted  by  the  act  of  September  24,  1789,  §  9, 
that  the  District  Court  shall  have  exclusive  original  cognisance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade  of  the  United  States,  when 
the  seizures  are  made  on  waters  which  are  navigable  from  the  sea,  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective  districts,  as 
well  as  upon  the  high  seas,  saving  to  suitors,  in  all  cases,  the  right  of  a 
common  law  remedy,  when  the  common  law  is  competent  to  give  it. 

Causes  of  this  kind  are  to  be  tried  by  the  District  Court,  and  not  by 
a  jury. 

United  States  v.  Betsv  and  Charlotte,  4  Cranch,  438 ;  Teaton  v.  United  States,  5 
Cranch,  281 ;  The  Samuel.  1  Wheat.  9 ;  The  Octavio,  1  Wheat.  20  :  Whelan  v. 
United  States,  7  Cranch,  112  ;  United  States  v.  La  Vengeance,  3  Dall.  297. 

It  is  the  place  of  seizure  and  not  the  committing  of  the  offence  that 
under  the  act  of  September  24,  1789,  gives  jurisdiction  to  the  court,(<?) 
for  until  there  has  been  a  seizure,  the  forum  cannot  be  ascertained. (d) 

(c)  United  States  v.  Betsv  and  Charlotte,  4  Cranch,  443  :  Keene  v.  The  United 
States,  5  Cranch,  304,    (d)  The  United  States  v.  The  Brig  Ann,  9  Cranch,  2S9. 

When  the  seizure  has  been  voluntarily  abandoned,  it  loses  its  validity, 
and  no  jurisdiction  attaches  to  any  court  unless  there  be  a  new  seizure. 

The  Josefa  Segunda,  10  Wheat.  325  ;  The  Abby,  1  Mason,  361. 
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[2.]  The  admiralty  jurisdiction  expressly  vested  in  the  District  Court 
embraces  also  captures  made  within  the  jurisdictional  limits  of  the 
United  States.  By  the  act  of  April  20,  1818,  §  7,  the  District  Court 
shall  take  recognisances  of  complaints,  by  whomsoever  instituted,  in 
cases  of  captures  made  within  the  waters  of  the  United  States,  or  within 
a  marine  league  of  the  coasts  and  shores  thereof. 

2.  The  civil  jurisdiction  of  the  District  Court  extends  to  cases  of 
seizure  on  land  under  the  laws  of  the  United  States,  and  in  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the  United  States. 

The  act  of  September  24,  1789,  §  9,  gives  to  the  District  Court  exclu- 
sive original  cognisance  of  all  seizures  made  on  land,  and  other  waters 
than  as  aforesaid,  (that  is,  those  which  are  navigable  by  vessels  of  ten  or 
more  tons  burden,  within  their  respective  districts,  or  on  the  high  seas,) 
and  of  all  suits  for  penalties  and  forfeitures,  incurred  under  the  laws  of 
the  United  States. 

In  all  cases  of  seizure  on  land,  the  District  Court  sits  as  a  court  of 
common  law,  and  its  jurisdiction  is  entirely  distinct  from  that  exercised 
in  case  of  seizure  on  waters  navigable  by  vessels  of  ten  tons  burden  and 
upwards. 

The  Sarah,  8  Wheat.  395. 

Seizures  of  this  kind  are  triable  by  jury';  they  are  not  cases  of  admi- 
ralty and  maritime  jurisdiction. 

United  States  v.  The  Betsy  and  Charlotte,  4  Cranch,  443. 

3.  The  civil  jurisdiction  of  the  District  Court  extends  also  to  cases  in 
which  an  alien  sues  for  a  tort,  in  violation  of  the  law  of  nations,  or  a 
treaty  of  the  United  States. 

The  act  of  September  24,  1789,  §  9,  directs  that  the  District  Court 
shall  have  cognisance,  concurrent  with  the  courts  of  the  several  states, 
or  the  Circuit  Courts,  as  the  case  may  be,  of  all  causes  where  an  alien 
sues  for  a  tort  only,  in  violation  of  the  law  of  nations,  or  of  a  treaty  of 
the  United  States. 

4.  The  civil  jurisdiction  of  this  court  extends  further  to  suits  insti- 
tuted by  the  United  States.  By  the  9th  section  of  the  act  of  September 
25th,  1789,  the  District  Court  shall  also  have  cognisance,  concurrent  as 
last  mentioned,  of  all  suits  at  common  law,  where  the  United  States  sue, 
and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the  sum  or  value 
of  one  hundred  dollars.  And  by  the  act  of  March  3d,  1815,  §  4,  it  has 
cognisance,  concurrent  with  the  courts  and  magistrates  of  the  several 
states,  and  the  Circuit  Courts  of  the  United  States,  of  all  suits  at  com- 
mon law  where  the  United  States,  or  any  officer  thereof,  under  the  autho- 
rity of  any  act  of  Congress  sue,  although  the  debt,  claim,  or  other  matter 
in  dispute,  shall  not  amount  to  one  hundred  dollars. 

These  last  words  do  not  confine  the  jurisdiction  given  by  this  act  to 
one  hundred  dollars,  but  prevent  it  from  stopping  at  that  sum :  and  con- 
sequently, suits  for  sums  over  one  hundred  dollars  are  cognisable  in  the 
District,  Circuit,  and  state  Courts,  and  by  magistrates,  in  the  cases  here 
mentioned.  By  virtue  of  this  act,  these  tribunals  have  jurisdiction  over 
suits  brought  by  the  postmaster-general,  for  debts  and  balance  due  the 
general  postoffice. 

Postmaster-General  v.  Early,  12  Wheat.  147  ;  Southwick  v.  Postmaster,  2  Pet.  447 ; 
Dox  v.  Postmaster-General,  1  Pet.  318. 
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5.  This  court  has  juristiction  of  actions  by  and  against  consuls  or  vice- 
consuls,  exclusively  of  the  courts  of  the  several  states,  except  for  offencea 
where  other  punishment  than  whipping,  not  exceeding  thirty  strip, 
fine  exceeding  one  hundred  dollars,  or  a  term  of  imprisonmenl  exceeding 
six  months  is  inflicted. 

For  offences  above  this  description  formerly  the  Circuit  Court  only 
had  jurisdiction  in  cases  of  consuls.(a)  But  by  the  act  of  August  23d, 
1842,  the  District  Courts  shall  have  concurrent  jurisdiction  with  the 
Circuit  Courts  of  all  crimes  and  offences  against  the  United  States,  the 
punishment  of  which  is  not  capital.  And  by  the  act  of  February  28th, 
1839,  §  5,  the  punishment  of  whipping  is  abolished. 

(a)  5S.&R.  545  ;  1  Binn.  143  ;  2  Dall.  299. 

6.  The  jurisdiction  of  the  District  Court  under  the  bankrupt  laws  will 
be  found  under  title  Bankrupt,  Q  6. 

7.  The  District  Courts  have  equitable  jurisdiction  in  certain  cases. 
By  the  1st  section  of  the  act  of  February  13th,  1807,  the  judges  of  the 

District  Courts  of  the  United  States  shall  have  as  full  power  to  grant 
writs  of  injunctions,  to  operate  within  their  respective  districts,  as  is  now 
exercised  by  any  of  the  judges  of  the  Supreme  Court  of  the  United 
States,  under  the  same  rules,  regulations,  and  restrictions,  as  are  pre- 
scribed by  the  several  acts  of  Congress  establishing  the  judiciary  of  the 
United  States,  any  law  to  the  contrary  notwithstanding.  Provided,  that 
the  same  shall  not,  unless  so  ordered  by  the  Circuit  Court,  continue 
longer  than  to  the  Circuit  Court  then  next  ensuing;  nor  shall  an  injunc- 
tion be  issued  by  a  district  judge  in  any  case,  where  the  party  has  had  a 
reasonable  time  to  apply  to  the  Circuit  Court  for  the  writ.  An  injunc- 
tion may  also  be  issued  by  the  district  judge  under  the  act  of  March  3d, 
1820,  §  4,  5,  where  proceedings  have  taken  place  by  warrant  and  dis- 
tress against  a  debtor  to  the  United  States  or  his  sureties,  subject  by  §  6, 
to  appeal  to  the  Circuit  Court  from  the  decision  of  such  district  judge  in 
refusing  or  dissolving  the  injunction,  if  such  appeal  be  allowed  by  a  jus- 
tice of  the  Supreme  Court.  On  which,  with  an  exception  as  to  the 
necessity  of  an  answer  on  the  part  of  the  United  States,  the  proceedings 
are  to  be  as  in  other  cases.  The  act  of  24th  September,  1789,  §  14, 
vests  in  the  judges  of  the  District  Courts,  power  to  grant  writs  of  habeas 
corpus,  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment. 
Other  acts  give  them  powers  to  issue  writs,  make  rules,  take  depositions, 
&c.  The  acts  of  Congress  already  treated  of  relating  to  the  privilege  of 
not  being  sued  out  of  the  district  of  which  the  defendant  is  an  inhabitant 
or  in  which  he  is  found,  restricting  suits  by  assignees,  and  various  others, 
apply  to  the  District  Court  as  well  as  to  the  Circuit  Court.  By  the  9th 
section  of  the  act  of  September  24th,  1789,  the  trial  of  issues  m  fact  in 
the  District  Courts,  in  all  causes  except  civil  causes  of  admiralty  and 
maritime  jurisdiction,  shall  be  by  jury. 
Serg.  Const.  Law,  226,  227. 

(2.)  The  Criminal  Jurisdiction  of  the  District  Court. 

By  the  act  of  August  23d,  1842,  §  3,  it  is  enacted  that  the  District 
Courts  of  the  United  States  shall  have  concurrent  jurisdiction  with  he 
Circuit  Courts  of  all  crimes  and  offences  against  the  United  States,  tne 
punishment  of  which  is  not  capital. 
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There  is  a  class  of  District  Courts  of  a  peculiar  description.  These 
exercise  the  power  of  a  Circuit  Court,  under  the  same  regulations  as  they 
wore  formerly  exercised  by  the  District  Court  of  Kentucky,  which  was 
the  first  of  the  kind.  The  act  of  September  24th,  1789,  §  10,  gives  the 
District  Court  of  the  Kentucky  district,  besides  the  usual  jurisdiction  of  a 
District  Court,  the  jurisdiction  of  all  causes,  except  of  appeals  and  writs 
of  error,  therein  after  made  cognisable  in  a  Circuit  Court,  and  writs  of 
error  and  appeals  were  to  lie  from  decisions  therein  to  the  Supreme 
Court,  and  under  the  same  regulations.  By  the  12th  section,  authority 
was  given  to  remove  cases  from  a  state  court  to  such  court,  in  the  same 
manner  as  to  a  Circuit  Court. 

III.  The  Territorial  Courts. 

These  courts  have  been  established  in  the  several  territories  of  the 
United  States  to  administer  justice  there.     They  are  as  follows : 

§  1.  In  Florida,  the  judicial  power  is  vested  in  two  superior  courts  and 
such  inferior  courts  and  justices  of  the  peace  as  the  legislative  council 
of  the  territory  may  establish.  These  will  be  separately  considered,  by 
taking  a  view  of  the  superior  courts,  1st,  Of  their  organization ;  and, 
2d,  Of  their  jurisdiction.  (1.)  There  is  one  superior  court  for  East  Flo- 
rida, to  consist  of  one  judge,  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  Senate,  who  holds  his  office  for  four  years. 
The  other  superior  Court  is  for  West  Florida,  to  consist  of  one  judge,  to 
be  appointed  by  the  same  authority,  and  to  hold  his  office  for  the  same 
period.  (2.)  Each  Court  has  jurisdiction  in  all  criminal  cases,  and  exclu- 
sive jurisdiction  in  all  capital  cases,  and  original  jurisdiction  in  all  civil 
cases  of  the  value  of  one  hundred  dollars,  arising  under,  or  cognisable 
by  the  laws  of  the  territory.  Each  superior  court  has  also  the  same  ju- 
risdiction within  its  limits,  in  all  cases  arising  under  the  laws  and  con- 
stitution of  the  United  States,  which  by  the  act  of  September  24th,  1789, 
was  vested  in  the  court  of  Kentucky  district.     [See  above.) 

§  2.  In  Wisconsin  the  judicial  power  is  vested  in  a  Supreme  Court, 
District  Courts,  Probate  Courts  and  in  justices  of  the  peace. (a)  The 
Supreme  Court  shall  consist  of  a  chief  justice  and  two  associate  judges, 
any  two  of  whom  shall  be  a  quorum,  and  who  shall  hold  a  term  at 
the  seat  of  government  of  the  said  territory,  annually,  and  they  shall 
hold  their  offices  during  good  behaviour.  The  said  territory  shall  be 
divided  into  three  judicial  districts;  and  a  District  Court  or  courts  shall 
be  held  in  each  of  the  three  districts,  by  one  of  the  judges  of  the  Supreme 
Court,  at  such  times  and  places  as  may  be  prescribed  by  law.  The 
jurisdiction  of  the  several  courts  herein  provided  for,  both  appellate  and 
original,  and  that  of  the  Probate  Courts,  and  of  the  justices  of  the  peace, 
shall  be  as  limited  by  law :  Provided,  however,  That  justices  of  the  peace 
shall  not  have  jurisdiction  of  any  matter  of  controversy,  when  the  title 
or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt  or  sum 
claimed  exceeds  fifty  dollars.  And  the  said  Supreme  and  District 
Courts,  respectively,  shall  possess  Chancery  as  well  as  common  law 
jurisdiction.  Each  District  Court  shall  appoint  its  clerk,  who  shall  keep 
his  office  at  the  place  where  the  court  may  be  held,  and  the  said  clerks 
shall  also  be  the  registers  in  Chancery ;  and  any  vacancy  in  said  office 
of  clerk  happening  in  the  vacation  of  said  court,  may  be  filled  by  the 
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judge  of  said  district  which  appointment  shall  continue  until  the  next 
term  of  said  court.  And  wnts  of  error,  bills  of  exception,  and  appeals 
in  chancery  causes  shall  be  allowed  in  all  cases  from  the  find  decision* 
of  the  said  District  Courts  to  the  Supreme  Court,  under  such  regulations 
as  may  be  prescribed  by  law ;  but  in  no  case  removed  to  the  Supreme 
Court,  shall  a  trial  by  jury  be  allowed  in  said  court.  The  Supreme 
Court  may  appoint  its  own  clerk,  and  every  clerk  shall  hold  his  office  at 
the  pleasure  of  the  court  by  which  he  shall  have  been  appointed.  And 
writs  of  error  and  appeals  from  the  final  decisions  of  the  said  Supreme 
Court  shall  be  allowed  and  taken  to  the  Supreme  Court  of  the  United 
States,  in  the  same  manner,  and  under  the  same  regulations,  as  from  the 
Circuit  Courts  of  the  United  States,  where  the  value  of  the  property,  or 
the  amount  in  controversy,  to  be  ascertained  by  the  oath  or  affirmation 
of  either  party,  shall  exceed  one  thousand  dollars.  And  each  of  the  said 
District  Courts  shall  have  and  exercise  the  same  jurisdiction  in  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States  as  is  vested 
in  the  Circuit  and  District  Courts  of  the  United  States.  And  the  first  six 
days  of  every  term  of  the  said  courts,  or  so  much  thereof  as  shall  be  ne- 
cessary, shall  be  appropriated  to  the  trial  of  causes  arising  under  the  said 
constitution  and  laws.  And  writs  of  error,  and  appeals  from  the  final 
decisions  of  the  said  courts,  in  such  cases  shall  be  made  to  the  Supreme 
Court  of  the  territory,  in  the  same  manner  as  in  other  cases.  The  said 
clerks  shall  receive,  in  all  such  cases,  the  same  fees  which  the  clerk  of 
the  District  Court  of  the  United  States  in  the  northern  district  of  the 
state  of  New  York  receives  for  similar  services. 

(a)  Act  of  April  20th,  1836,  g  9 ;  4  Sharsw.  cont,  of  Story's  L.  U.  S.  2426. 

And  by  the  tenth  section  it  is  enacted,  that  there  shall  be  an  attorney 
for  the  said  territory  appointed,  who  shall  continue  in  office  four  years, 
unless  sooner  removed  by  the  president,  and  who  shall  receive  the  same 
fees  and  salary  as  the  attorney  of  the  United  States  for  the  Michigan 
territory.  There  shall  also  be  a  marshal  for  the  territory  appointed,  who 
shall  hold  his  office  for  four  years,  unless  sooner  removed  by  the  presi- 
dent, who  shall  execute  all  process  issuing  from  the  said  courts  when 
exercising  their  jurisdiction  as  Circuit  and  District  Courts  of  the  United 
States.  He  shall  perform  the  same  duties,  be  subject  to  the  same  regu- 
lations and  penalties,  and  be  entitled  to  the  same  fees,  as  the  marshal 
of  the  District  Court  of  the  United  States  for  the  northern  district  for 
the  state  of  New  York  ;  and  shall,  in  addition,  be  paid  the  sum  of  two 
hundred  dollars,  annually,  as  a  compensation  for  extra  services. 

§  3.  The  act  of  June  12,  1838,  to  establish  the  territorial  government 
of  Iowa,  enacts,  section  9,  that  the  judicial  power  of  the  said  territory 
shall  be  vested  in  a  Supreme  Court,  District  Courts,  Probate  Courts,  and 
in  justices  of  the  peace.  The  Supreme  Court  shall  consist  of  a  chief 
justice,  and  two  associate  judges,  any  two  of  whom  shall  be  a  quorum, 
and  who  shall  hold  a  term  at  the  seat  of  government  of  the  said  territory 
annually,  and  they  shall  hold  their  offices  during  the  term  of  four  years. 
The  said  territory  shall  be  divided  into  three  judicial  districts  ;  and  a 
District  Court  or  Courts  shall  be  held  in  each  of  the  three  districts,  by 
one  of  the  judges  of  the  Supreme  Court,  at  such  times  and  places  as 
may  be  prescribed  by  law  ;  and  the  said  judges  shall,  after  their  appoint- 
ment, respectively,  reside  in  the  districts  which  shall  be  assigned  to  them. 
The  jurisdiction  of  the  several  courts  herein  provided  for,  both  appellate 
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and  original,  and  that  of  the  Probate  Courts,  and  of  the  justices  of  the 
peace,  shall  be  as  limited  by  law:  Provided,  however,  That  justices  of 
the  peace  shall  not  have  jurisdiction  of  any  matter  of  controversy,  when 
the  title  or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt  or 
sum  claimed  exceeds  fifty  dollars.  And  the  said  Supreme  and  District 
Courts,  respectively,  shall  possess  a  chancery  as  well  as  a  common  law 
jurisdiction.  Each  District  Court  shall  appoint  its  clerk,  who  shall  keep 
his  office  at  the  place  where  the  court  may  be  held,  and  the  said  clerks 
shall  also  be  the  registers  in  Chancery  ;  and  any  vacancy  in  said  office 
of  clerk  happening  in  the  vacation  of  said  court,  may  be  filled  by  the 
judge  of  said  district,  which  appointment  shall  continue  until  the  next 
term  of  said  court.  And  writs  of  error,  bills  of  exception,  and  appeals 
in  chancery  causes  shall  be  allowed  in  all  cases,  from  the  final  decisions 
of  the  said  District  Courts  to  the  Supreme  Court  under  such  regulations 
as  may  be  prescribed  by  law  ;  but  in  no  case  removed  to  the  Supreme 
Court  shall  trial  by  jury  be  allowed  in  said  court.  The  Supreme  Court 
may  appoint  its  own  clerk,  and  every  clerk  shall  hold  his  office  at  the 
pleasure  of  the  court  by  which  he  shall  have  been  appointed.  And 
writs  of  error  and  appeals  from  the  final  decisions  of  the  said  Supreme 
Court  shall  be  allowed  and  taken  to  the  Supreme  Court  of  the  United 
States,  in  the  same  manner  and  under  the  same  regulations  as  from  the 
Circuit  Court  of  the  United  States,  where  the  value  of  the  property,  or 
the  amount  in  controversy,  to  be  ascertained  by  the  oath  or  affirmation 
of  either  party,  shall  exceed  one  thousand  dollars.  And  each  of  the 
said  District  Courts  shall  have  and  exercise  the  same  jurisdiction  in  all 
cases  arising  under  the  constitution  and  laws  of  the  United  States,  as  is 
vested  in  the  Circuit  and  District  Courts  of  the  United  States.  And  the 
first  six  days  of  every  term  of  the  said  courts,  or  so  much  thereof  as 
shall  be  necessary,  shall  be  appropriated  to  the  trial  of  causes  arising 
under  the  said  constitution  and  laws.  And  writs  of  error  and  appeals 
from  the  final  decisions  of  the  said  courts,  in  all  such  cases,  shall  be 
made  to  the  Supreme  Court  of  the  territory,  in  the  same  manner  as  in 
other  cases.  The  said  clerks  shall  receive  in  all  such  cases,  the  sam* 
fees  which  the  clerk  of  the  District  Courts  of  Wisconsin  territory  noTi> 
receives  for  similar  services. 

And  by  the  tenth  section  it  is  enacted,  that  there  shall  be  an  attorney 
for  the  said  territory  appointed,  who  shall  continue  in  office  four  years, 
unless  sooner  removed  by  the  president,  and  who  shall  receive  the  same 
fees  and  salary  as  the  attorney  of  the  United  States,  for  the  present  ter- 
ritory of  Wisconsin.  There  shall  also  be  a  marshal  for  the  territory 
appointed,  who  shall  hold  his  office  for  four  years,  unless  sooner  removed 
by  the  president,  who  shall  execute  all  process  issuing  from  the  said  courts 
when  exercising  their  jurisdiction  as  Circuit  and  District  Courts  of  the 
United  States.  He  shall  perform  the  same  duties,  be  subject  to  the 
same  regulations  and  penalties,  and  be  entitled  to  the  same  fees,  as  the 
marshal  of  the  District  Court  of  the  United  States  for  the  present  territory 
of  Wisconsin  ;  and  shall,  in  addition,  be  paid  the  sum  of  two  hundred 
dollars  annually,  as  a  compensation  for  extra  services. 

(C)  General  Rules  and  Principles. 
By  the  act  of  May  19,  1828,  §  1,  it  is  enacted,  "  That  the  forms  of 
mesne  process,  except  the  style,  and  the  forms  and  modes  of  proceed- 


COURTS  OF  THE  UNITED  STATES.      823 

(C)  General  Rules  and  Principles. 

ing  in  suits  in  the  Courts  of  the  United  States,  held  in  those  states  ad- 
mitted into  the  Union  since  the  twenty-ninth  day  of  September,  in  the 
year  seventeen  hundred  and  eighty-nine,  in  those  of  common  law,  shall 
be  the  same  in  each  of  the  said  states,  respectively,  as  are  now  used  in 
the  highest  Court,  of  original  and  general  jurisdiction  of  the  same,  in 
proceedings  in  equity,  according  to  the  principles,  rules,  and  usages, 
which  belong  to  courts  of  equity,  and  in  those  of  admiralty  and  mari- 
time jurisdiction,  according  to  the  principles,  rules,  and  usages,  which 
belong  to  courts  of  admiralty,  as  contradistinguished  from  courts  of 
common  law,  except  so  far  as  may  have  been  otherwise  provided  for  by 
acts  of  Congress ;  subject,  however,  to  such  alterations  and  additions  as 
the  said  courts  of  the  United  States  respectively  shall,  in  their  discre- 
tion, deem  expedient,  or  to  such  regulations  as  the  Supreme  Court  of  the 
United  States  shall  think  proper,  from  time  to  time,  by  rules,  to  pre- 
scribe to  any  Circuit  or  District  Court  concerning  the  same. 

"  §  3.  That  writs  of  execution  and  other  final  process  issued  on  judg- 
ments and  decrees,  rendered  in  any  of  the  courts  of  the  United  States, 
and  the  proceedings  thereupon  shall  be  the  same,  except  their  style,  in 
each  state,  respectively,  as  are  now  used  in  the  courts  of  such  state,  saving 
to  the  courts  of  the  United  States,  in  those  states  in  which  there  are  not 
courts  of  equity,  with  the  ordinary  equity  jurisdiction,  the  power  of  pre- 
scribing the  mode  of  executing  their  decrees  in  equity  by  rules  of  court : 
Provided,  hoivever,  That  it  shall  be  in  the  power  of  the  courts,  if  they 
see  fit  in  their  discretion,  by  rules  of  court,  so  far  to  alter  final  process 
in  said  courts  as  to  conform  the  same  to  any  change  which  may  be 
adopted  by  the  legislature  of  the  respective  states  for  the  state  courts. 

"  §  4.  That  nothing  in  this  act  contained  shall  be  construed  to  extend 
to  any  court  of  the  United  States  now  established,  or  which  may  here- 
after be  established,  in  the  state  of  Louisiana." 

It  is  enacted  by  the  act  of  August  1st,  1842,  "  That  the  provisions  of 
an  act  entitled,  '  An  act  to  regulate  processes  in  the  courts  of  the  United 
States,'  passed  the  nineteenth  day  of  May,  one  thousand  eight  hundred 
and  twenty-eight,  shall  be,  and  they  are  hereby,  made  applicable  to  such 
states  as  have  been  admitted  into  the  Union  since  the  date  of  said  act." 

And  by  the  act  of  August  23,  1842,  §  6,  "That  the  Supreme 
Court  shall  have  full  power  and  authority,  from  time  to  time,  to  pre- 
scribe, and  regulate,  and  alter,  the  forms  of  writs  and  other  process  to 
be  used  and  issued  in  the  District  and  Circuit  Courts  of  the  United  States, 
and  the  forms  and  modes  of  framing  and  filing  libels,  bills,  answers,  and 
other  proceedings  and  pleadings,  in  suits  at  common  law  or  in  admiralty 
and  in  equity  pending  in  the  said  courts,  and  also  the  forms  and  modes 
of  taking  and  obtaining  evidence,  and  of  obtaining  discovery,  and  gene- 
rally the  forms  and  modes  of  proceeding  to  obtain  relief,  and  the  forms 
and  modes  of  drawing  up,  entering,  and  enrolling  decrees,  and  the  forms 
and  modes  of  proceeding  before  trustees  appointed  by  the  court,  and 
generally  to  regulate  the  whole  practice  of  the  said  courts,  so  as  to  pre- 
vent delays,  and  to  promote  brevity  and  succinctness  in  all  pleadings  and 
proceedings  therein,  and  to  abolish  all  unnecessary  costs  and  expenses 
in  any  suit  therein. 

"  §  7.  That,  for  the  purpose  of  further  diminishing  the  costs  and 
expenses  in  suits  and  proceedings  in  the  said  courts,  the  Supreme  Court 
Bhall  have  full  power  and  authority,  from  time  to  time,  to  make  and 
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prescribe  regulations  to  the  said  District  and  Circuit  Courts,  as  to  the 
taxation  and  payment  of  costs  in  all  suits  and  proceedings  therein;  and 
to  make  and  prescribe  a  table  of  the  various  items  of  costs  which  shall 
be  taxable  and  allowed  in  all  suits,  to  the  parties,  their  attorneys,  soli- 
citors, and  proctors,  to  the  clerk  of  the  court,  to  the  marshal  of  the  dis- 
trict, and  his  deputies,  and  other  officers  serving  process,  to  witnesses, 
and  to  all  other  persons  whose  services  are  usually  taxable  in  bills  of 
costs.  And  the  items  so  stated  in  the  said  table,  and  none  others,  shall 
be  taxable  or  allowed  in  bills  of  costs  ;  and  they  shall  be  fixed  as  low  as 
they  reasonably  can  be,  with  a  due  regard  to  the  nature  of  the  duties 
and  services  which  shall  be  performed  by  the  various  officers  and  persons 
aforesaid,  and  shall  in  no  case  exceed  the  costs  and  expenses  now  autho- 
rized, where  the  same  are  provided  for  by  existing  laws." 

It  is  enacted  by  the  act  of  August  23d,  1842,  §  5,  "  That  the  District 
Courts,  as  courts  of  admiralty,  and  the  Circuit  Courts  as  courts  of  equity, 
shall  be  deemed  always  open  for  the  purpose  of  filing  libels,  bills,  peti- 
tions, answers,  pleas,  and  other  pleadings,  for  issuing  and  returning 
mesne  and  final  process  and  commissions,  and  for  making  and  directing 
all  interlocutory  motions,  orders,  rules,  and  other  proceedings  whatever, 
preparatory  to  the  hearing  of  all  causes  pending  therein  upon  their 
merits.  And  it  shall  be  competent  for  any  judge  of  the  court,  upon  rea- 
sonable notice  to  the  parties,  in  the  clerk's  office  or  at  chambers,  and  in 
vacation  as  well  as  in  term,  to  make  and  direct,  and  award  all  such  pro- 
cess, commissions,  and  interlocutory  orders,  rules,  and  other  proceedings, 
whenever  the  same  are  not  grantable  of  course  according  to  the  rules 
and  practice  of  the  court." 

The  act  of  August  19th,  1841,  §  6,  directs  that  the  Circuit  and  District 
Courts  shall  be  always  open  in  proceedings  in  bankruptcy.  See  Bank- 
rupt, Q  6. 

By  the  act  of  March  2d,  1833,  it  is  enacted  by  §  7,  "  That  either  of 
the  justices  of  Supreme  Court,  or  a  judge  of  any  District  Court  of  the 
United  States,  in  addition  to  the  authority  already  conferred  by  law, 
shall  have  power  to  grant  writs  of  habeas  corpus  in  all  cases  of  a  pri- 
soner or  prisoners,  in  jail  or  confinement,  where  he  or  they  shall  be  com- 
mitted or  confined  on,  or  by  any  authority  or  law,  for  any  act  done,  or 
omitted  to  be  done,  in  pursuance  of  a  law  of  the  United  States,  or  any 
order,  process,  or  decree,  of  any  judge  or  court  thereof,  any  thing  in  any 
act  of  Congress  to  the  contrary  notwithstanding.  And  if  any  person  or 
persons  to  whom  such  writ  of  habeas  corpus  may  be  directed,  shall 
refuse  to  obey  the  same,  or  shall  neglect  or  refuse  to  make  return,  or 
shall  make  a  false  return  thereto,  in  addition  to  the  remedies  already 
given  by  law,  he  or  they  shall  be  deemed  and  taken  to  be  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  before  any  court  of  competent 
jurisdiction,  be  punished  by  fine,  not  exceeding  one  thousand  dollars, 
and  by  imprisonment,  not  exceeding  six  months,  or  by  either,  according 
to  the  nature  and  aggravation  of  the  case." 

And  by  the  act  to  provide  further  remedial  justice  in  the  courts  of  the 
United  States,  passed  August  29th,  1842,  it  is  enacted  "  That  either  of 
the  justices  of  the  Supreme  Court  of  the  United  States,  or  a  judge  of  any 
District  Court  of  the  United  States,  in  which  a  prisoner  is  confined,  in 
addition  to  the  authority  already  conferred  by  law,  shall  have  power  to 
grant  writs  of  habeas  corpus  in  all  cases  of  any  prisoner  or  prisoners  in 
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jail  or  confinement,  where  he,  she,  or  they,  being  subjects  or  citizens  of 
a  fr  reign  state,  and  domiciled  therein,  shall  be  committed  or  confined, 
or  in  custody,  under  or  by  any  authority  or  law,  or  process  founded 
thereon,  of  the  United  States,  or  of  any  one  of  them,  for  or  on  account  of 
any  act  done  or  omitted  under  any  alleged  right,  title,  authority,  privi- 
lege, protection,  or  exemption,  set  up  or  claimed  under  the  commission, 
or  order,  or  sanction,  of  any  foreign  state  or  sovereignty,  the  validity  and 
effect  whereof  depend  upon  the  law  of  nations,  or  under  colour  thereof. 
And  upon  the  return  of  the  said  writ,  and  due  proof  of  the  service  of 
notice  of  the  said  proceeding  to  the  attorney-general  or  other  officer 
prosecuting  the  pleas  of  the  state,  under  whose  authority  the  petitioner 
has  been  arrested,  committed,  or  is  held  in  custody,  to  be  prescribed  by 
the  said  justice  or  judge  at  the  time  of  granting  said  writ,  the  said  justice 
or  judge  shall  proceed  to  hear  the  said  cause  ;  and  if,  upon  hearing  the 
same,  it  shall  appear  that  the  prisoner  or  prisoners  is  or  are  entitled  to 
be  discharged  from  such  confinement,  commitment,  custody  or  arrest, 
for  or  by  reason  of  such  alleged  right,  title,  authority,  privileges,  protec- 
tion or  exemption,  so  set  np  and  claimed,  and  the  law  of  nations  appli- 
cable thereto,  and  that  the  same  exists  in  fact,  and  has  been  duly  proved 
to  the  said  justice  or  judge,  then  it  shall  be  the  duty  of  the  said  justice 
or  judge  forthwith  to  discharge  such  prisoner  or  prisoners  accordingly. 
And  if  it  shall  appear  to  the  said  justice  or  judge  that  such  judgment  of 
discharge  ought  not  to  be  rendered,  then  the  said  prisoner  or  prisoners 
shall  be  forthwith  remanded :  Provided  always,  That  from  any  decision 
of  such  justice  or  judge  an  appeal  may  be  taken  to  the  Circuit  Court  of 
the  United  States  for  the  district  in  which  the  said  cause  is  heard ;  and 
from  the  judgment  of  the  said  Circuit  Court  to  the  Supreme  Court  of  the 
United  States,  on  such  terms  and  under  such  regulations  and  orders  as 
well  for  the  custody  and  appearance  of  the  prisoner  or  prisoners  as  foi 
sending  up  to  the  appellate  tribunal  a  transcript  of  the  petition,  writ  of 
habeas  corpus  returned  thereto,  and  other  proceedings,  as  the  judge 
hearing  the  said  cause  may  prescribe;  and  pending  such  proceedings  or 
appeal,  and  until  final  judgment  be  rendered  therein,  and  after  final 
judgment  of  discharge  in  the  same,  any  proceeding  against  said  prisoner 
or  prisoners,  in  any  state  court,  or  by  or  under  the  authority  of  any 
state,  for  any  matter  or  thing  so  heard  and  determined,  or  in  process  of 
being  heard  and  determined,  under  and  by  virtue  of  such  writ  of  habeas 
corpus,  shall  be  deemed  null  and  void." 

It  was  decided  that  the  federal  courts  have  no  authority  under  the  act 
of  September  24th,  1789,  to  issue  a  writ  of  habeas  corpus  to  relieve  pri- 
soners committed  under  the  authority  of  a  state.  They  can  issue  such 
writs  only  to  bring  out  persons  who  have  been  committed  under  or  by 
colour  of  authority  of  the  United  States,  or  required  to  testify  in  a  cause 
pending  in  such  court. 

Ex  parte  Cabrera,  1  Wash.  C.  C.  R.  232. 

The  jurisdiction  of  the  courts  of  the  United  States  depend  exclusively 
on  the  constitution  and  laws  of  the  United  States. 

Livingston  v.  Jefferson,  1  Brock.  203.  See  The  New  Orleans  v.  Phoebus,  1 1  Pet. 
175. 

These  courts  are  of  limited  but  not  of  inferior  jurisdiction.  Their 
proceedings,  therefore,  are  not  nullities,  though  their  jurisdiction  does 
not  appear  on  the  record.     When  their  jurisdiction  does  not  appear  on 
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the  record,  their  proceedings  may  be  reversed,  but,  until  reversed,  they 
are  conclusive  on  parties  and  privies. 

Kempe  v.  Kennedy,  5  Cranch,  185;  Skiltern  v.  May,  6  Cranch,  267;  M'Cormick 
v.  Sullivant,  10  Wheat.  199. 

It  is  enacted  by  the  thirty-fourth  section  of  the  judiciary  act  of  1789, 
that  the  laws  of  the  several  states,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States,  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law,  in  the  courts 
of  the  United  States,  in  cases  where  they  apply. 

It  has  been  adjudged  that  the  statutes  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the  federal  courts  held  within 
the  state  where  they  are  in  force. 

Golden  v.  Prince,  3  Wash.  C.  C.  R.  313 ;  Hinde  v.  Vattier,  5  Pet.  398 ;  Campbell 
v.  Claudius,  Pet.  C.  C.  R.  484;  Reimsdyke  v.  Kane,  1  Gallis.  371. 

The  courts  of  the  United  States  are  bound  to  take  judicial  cognisance 
of  the  laws  of  the  different  states. 
Gordon  v.  Hobart,  2  Surnn.  402. 

Where  different  courts  have  concurrent  jurisdiction,  that  before  which 
proceedings  are  first  instituted,  and  whose  jurisdiction  first  attaches, 
cannot  be  ousted  of  its  jurisdiction  by  subsequent  proceedings  in  another 
court. 

Smith  v.  M'lver,  9  Wheat.  532 ;  The  Robert  Fulton,  Paine,  621 ;  and  see  Stearns  v. 
Stearns,  16  Mass.  171 ;  Bemis  v.  Stearns,  16  Mass.  203  ;  State  v.  Yarbrough,  1  Hawks, 
78  ;  Thompson  v.  Hill,  3  Yerg.  167. 

Every  court  of  record  has  inherent  power,  independently  of  any 
statute,  to  make  rules  for  the  transaction  of  its  business,  provided  such 
rules  do  not  contravene  the  laws  of  the  land. 

Barry  v.  Randolph,  3  Binn.  277  ;  Fullerton  v.  The  Bank  of  the  United  States, 
1  Pet.  604  ;  Dubois  v.  Turner,  4  Yeates,  361  ;  Boas  v.  Nagle,  3  S.  &  R.  253  ;  Risher  v. 
Thomas,  2  Mis.  98;  Reist  v.  Heilbrenner,  11  S.  &  R.  131;  Dewey  v.  Humphrey. 
5  Pet.  187. 

(D)  Jurisdiction  and  Power  of  the  State  Courts  under  the  Laws  of  the  United  States. 

It  is  enacted  by  the  act  of  March  3,  1S15,  §  1,  "That  the  respective 
state  or  county  courts  within  or  next  adjoining  a  collection  district, 
established  by  any  act  of  Congress  now  in  being,  or  hereafter  to  be  passed, 
for  the  collection  of  any  direct  tax  or  internal  duties  of  the  United  States, 
shall  be,  and  are  hereby,  authorized  to  take  cognisance  of  all  complaints, 
suits,  and  prosecutions,  for  taxes,  duties,  fines,  penalties,  and  forfeitures, 
arising  and  payable  under  any  of  the  acts  passed,  or  to  be  passed,  as 
aforesaid,  or  where  bonds  are  given  under  the  said  acts ;  and  the  district 
attorneys  of  the  United  States  are  hereby  authorized  and  directed  to 
appoint,  by  warrant,  an  attorney,  as  their  substitute  or  deputy,  in  all 
cases  where  necessary  to  sue  or  prosecute  for  the  United  States,  in  any 
of  the  said  state  or  county  courts,  within  the  sphere  of  whose  jurisdiction 
the  said  district  attorneys  do  not  themselves  reside  or  practise ;  and  the 
said  substitute  or  deputy  shall  be  sworn  or  affirmed  to  the  faithful  execu- 
tion of  his  duty." 

"  §  2.  That  the  jurisdiction  conferred  by  the  foregoing  section  shall  be 
considered  as  attaching,  in  the  cases  therein  specified,  without  regard  to 
the  amount  or  sum  in  controversy,  and  that  it  shall  be  concurrent  with 
the  jurisdiction  of  the  District  Courts  of  the  United  States;  but  may, 
nevertheless,  be  exercised  in  cases  where  the  fine,  penalty,  or  forfeiture, 
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may  have  been  incurred,  or  the  cause  of  action  or  complaint  have  arisen, 
at  a  less,  as  well  as  a  greater  distance  than  fifty  miles  from  the  nearest 
place  by  law  established  for  the  holding  of  a  District  Court  of  the  United 
States.  But  in  all  suits  or  prosecutions  instituted  by  or  on  behalf  of  the 
United  States  in  any  state  or  county  court,  the  process,  proceedings, 
judgment,  and  execution  therein,  shall  not  be  delayed,  suspended,  or  in 
any  way  barred  or  defeated,  by  reason  of  any  law  of  any  state  authoriz- 
ing or  directing  a  stay  or  suspension  of  process,  proceedings,  judgment, 
or  execution :  Provided,  That  final  decrees  and  judgments  in  civil 
actions,  passed  or  rendered  in  any  state  court  by  virtue  hereof,  may  be 
re-examined  in  the  Circuit  Court  of  the  United  States,  in  the  same  man- 
ner, and  under  the  same  limitations  as  are  prescribed  by  the  twenty- 
second  section  of  the  act  to  establish  the  judicial  courts  of  the  United 
States,  passed  the  twenty-fourth  of  September,  seventeen  hundred  and 
eighty-nine." 

"  §  3.  That  the  state  or  county  courts  aforesaid,  and  the  principal  or 
presiding  judge  of  any  such  court,  shall  be,  and  are  hereby  authorized 
to  exercise  all  and  every  power,  in  cases  cognisable  before  them  by  virtue 
of  this  act,  for  the  purpose  of  obtaining  a  mitigation  or  remission  of  any 
fine,  penalty,  or  forfeiture,  which  may  be  exercised  by  the  judges  of  the 
District  Courts  of  the  United  States,  in  cases  brought  beiore  them  by 
virtue  of  the  law  of  the  United  States,  passed  on  the  third  of  March,  one 
thousand  seven  hundred  and  ninety-seven,  entitled  'An  act  to  provide 
for  mitigating  or  remitting  the  forfeitures,  penalties,  and  disabilities, 
accruing  in  certain  cases  therein  mentioned ;'  and  in  the  exercise  of  the 
authority  by  this  section  given  to  the  said  state  or  county  courts,  or  the 
principal  or  presiding  judge  as  aforesaid,  they  shall  be  governed,  in  every 
respect,  by  the  provisions  of  the  law  last  mentioned,  with  this  difference 
only,  that  instead  of  notifying  the  district  attorneys  of  the  United  States, 
the  said  courts,  or  the  presiding  judge  as  aforesaid,  shall,  before  exercis- 
ing said  authorities,  cause  reasonable  notice  to  be  given  to  the  substitute 
or  deputy,  who  may  have  been  appointed  to  sue  or  prosecute  for  the 
United  States,  as  aforesaid,  that  he  may  have  an  opportunity  of  showing 
cause  against  the  mitigation  or  remission  of  such  fine,  penalty,  or 
forfeiture." 

"  §  4.  That  the  District  Court  of  the  United  States  shall  have  cogni- 
sance, concurrent  with  the  courts  and  magistrates  of  the  several  states, 
and  the  Circuit  Courts  of  the  United  States,  of  all  suits  at  common  law, 
where  the  United  States,  or  any  officer  thereof,  under  the  authority  of 
any  act  of  Congress,  shall  sue,  although  the  debt,  claim,  or  other  matter 
in  dispute,  shall  not  amount  to  one  hundred  dollars." 

And  by  the  act  of  March  3,  1825,  entitled  "An  act  to  reduce  into  one 
the  several  acts  establishing  the  postoffice  department,"  it  is  directed 
§  37,  "  That  all  causes  of  action  arising  under  this  act,  may  be  sued,  and 
all  offenders  against  this  act,  may  be  prosecuted  before  the  justices  of  the 
peace,  magistrates,  or  other  judicial  courts  of  the  several  states,  and  of 
the  several  territories  of  the  United  States,  they  having  competent  juris- 
diction, by  the  laws  of  such  states  or  territories,  to  the  trial  of  claims  and 
demands  of  as  great  value,  and  of  the  prosecutions,  where  the  punish- 
ments are  of  as  great  extent ;  and  such  justices,  magistrates,  or  judiciary, 
shall  take  cognisance  thereof,  and  proceed  to  judgment  and  execution,  as 
in  other  cases."  £ 
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Accidents,  jurisdiction  of  Chancery  as  to,  688. 

Accord  and  satisfaction,  when  a  good  plea  in  covenant,  614. 

Accounts  of  churchwardens,  245. 

Acknowledgment  of  deeds  by  wife,  effect  of,  49. 

Acquiescence  of  husband  not  binding  upon  the  wife,  53. 

in  partition,  effect  of,  362. 
Act  of  God,  what,  154. 

its  effects,  335. 
law,  its  effects,  337. 
parties,  its  effect,  338. 
a  stranger,  when  good,  341. 

covenantee,  when  it  shall  excuse  performance  of  the  covenant,  593. 
covenantor,  when  a  sufficient  evidence  of  a  breach  of  covenant,  595. 
parliament,  when  repealed,  effect  on  covenants,  590. 
Action  of  covenant,  when  a  proper  remedy,  559. 
Actions  under  patent  laws,  jurisdiction  of  courts  in,  810. 
removal  of,  to  United  States  courts,  810. 
upon  judgments,  costs  in,  533. 
Actiones  nominata,  what  are,  682. 
Adjournment  of  parliament,  how  made,  675. 
Admiralty,  court  of,  733. 

jurisdiction  of,  734. 

over  what  places,  735. 
things,  736. 
contracts,  739. 
by  what  law  it  proceeds,  744. 
in  what  form,  744. 
jurisdiction  of  District  Courts,  815. 
ordinary,  815. 

in  prize  suits,  815. 
cases  of  salvage,  816. 
cases  of  torts,  816. 
on  contracts,  816. 
extraordinary,  817. 

in  cases  of  seizure  under  the  impost  laws,  817. 
captures  in  the  United  States,  818. 
Admittance  of  copyholder,  389. 

what  acts  amount  to,  399. 

difference  between  surrender,  presentment,  and,  400. 
time  of  making,  401. 
Adultery  of  the  wife,  effect  of,  as  to  the  husband's  liability  for  necessaries  furnished  to 

her,  39,  45. 
Affirmative  covenants,  what,  551. 
Alien  cannot  sit  in  parliament,  661. 

when  he  may  sue  in  District  Courts,  818. 
Alluvion,  what,  735. 

Altum  mare,  what,  737.     Vide  High  Seas. 

Ambassadors  and  ministers  residing  abroad  may  be  elected  to  parliament,  667. 
Amotion  of  members  of  corporations,  for  what,  458. 
Appeal,  when  it  may  be  taken  in  United  States  Courts,  800. 

from  an  inferior  to  a  superior  ecclesiastical  court,  723. 
Appearance  of  wife,  who  is  an  infant,  may  be  by  prochein  ami,  61. 
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Appellate  jurisdiction  of  Circuit  Courts,  812. 
by  writs  of  error,  812. 

appeals  from  District  Courts,  813. 

certiorari,  813. 

procedendo,  813. 
Appendant,  common,  what,  261. 
Apportionment  of  common,  how  made,  277. 
Approvement  and  enclosure  of  commons,  272. 
Appurtenant,  common,  what,  262. 
Archdeacon,  court  of,  721. 
Arches,  court  of,  718. 
Arrest,  when  constable  is  required  to  make,  348. 

witnesses  and  parties,  when  not  liable  to,  633,  634. 
Assault  and  battery,  costs  in  actions  of,  497. 
Assignee  of  covenantor,  when  liable,  308,  566. 

bankrupt,  when  liable  for  rent,  570. 
Assignment,  when  it  is  a  breach  of  condition,  309. 

of  breach  of  covenant,  how  made,  597. 
Assignor  continues  liable  after  assignment,  when,  571. 
Assumpsit  lies  against  a  corporation,  446. 
Attachments,  court  of,  767. 
Attorney  cannot  be  appointed  by  wife,  55. 

at  law  cannot  be  compelled  to  serve  as  constable,  34$. 
Audience,  court  of,  619. 
Aula  regis,  when  created,  637. 
Authority  may  be  executed  by  wife,  when,  54. 
Auxiliary  covenants,  when  extinguished,  590. 
Average,  effect  of,  746. 

B.  I 

Bargain  and  sale,  what,  1. 

who  may  make  a,  3. 
what  may  be  the  subject  of,  5. 
consideration  of,  7. 
enrolment  of,  8. 
how  made,  7. 
how  pleaded,  12. 
Bargemen  are  common  carriers,  161. 
Baron,  (see  Husband,)  13. 
Baronies,  how  created,  636. 
Barrator,  who  is,  74. 

proceedings  against,  75. 
punishment  of,  76. 
Barratry,  what,  74. 
Bastard,  who  is  a,  77,  100. 
capacities  of,  87. 
when  he  can  inherit,  87. 
bequest  to,  when  supported,  88. 
has  no  heirs,  89. 
eigne,  who  is,  92. 
acknowledgment  of,  effect  of,  87. 
how  provided  for,  95. 
settlement  of,  98. 
murder  of,  107. 
Bastardy,  what,  76. 

how  tried,  89. 

order  of,  95,  96,  101. 

who  to  institute  proceedings  in,  98,  102,  105. 

proceedings  in,  105. 

who  may  complain,  105. 
form  of  complaint,  105. 
before  whom  to  be  made,  105. 
nature  of  the  prosecution,  105. 
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Bastaidy,  proceedings  in,  form  of  the  indictment,  106. 

evidence,  106. 
judgment  in,  106. 
Bigamy,  what,  107. 

punishment  of,  108. 
evidence  in  cases  of,  109,  110. 
Bill  in  equity  may  be  filed  by  husband  for  himself  and  infant  wife,  57. 
Bill  of  exception,  112. 

when  to  be  granted,  113. 
by  whom  taken,  113. 
to  what  it  may  be  taken,  113. 
not  in  criminal  cases,  114. 
judge  must  sign,  114. 

on  the  trial,  114. 
when  after,  how,  115. 
how  to  be  taken,  116. 
how  proved,  116. 
Bills  of  exchange,  117. 
lading,  117. 
how  passed  in  parliament,  670. 
Bill  of  sale,  what,  111. 

of  ships,  112. 
Blockade,  effect  of,  750 
Borough-enrrlisli,  what,  118. 

Bote,  copyholder  may  take  hedge,  house,  and  plough,  378. 
Bottomry,  120. 
Breach  of  a  condition,  what,  306. 

when  advantage  can  be  taken  of,  312. 
what  is  a  dispensation  of,  315. 
effect  of,  to  reinstate  a  party  who  enters,  316. 
of  covenant,  what  is,  592. 

when  well  assigned,  597. 
Breaking,  what  sufficient  is  burglary,  132. 
Bridges,  repairs  to,  120. 
Burglary,  what,  132. 

what  breaking  is  sufficient,  132. 
entry  is  sufficient,  131. 

shall  be  accounted  night  in  cases  of  burglary,  135. 
in  what  place  it  may  be  committed,  136. 
o*y-law,  what,  140. 

when  void,  141,  148,  150. 
in  restraint  of  trade,  143. 
to  prevent  nuisances,  146. 
affecting  strangers  not  valid,  147. 


v  *uriers,  who  are  common,  151. 

when  entitled  to  his  hire,  152. 
for  what  liable,  152. 

not  liable,  152. 
duties  of,  152. 

interest  of,  in  property  in  his  charge,  160. 
regulations  of,  by  act  of  parliament,  160. 
notice  given  by,  effect  of,  157.  159. 
Cartmen  are  common  carriers,  151. 
Certificate,  when  cause  may  be  removed  by,  801. 
Certain./,  what,  162. 

out  of  what  court  to  issue,  162. 

when  it  is  a  proper  remedy,  163. 

rule  as  to,  in  the  several  states,  163. 

not  a  writ  of  ri<rh t,  165. 

may  be  used  to  remove  equitable  proceedings,  166. 

(o  what  court  it  lies,  167. 
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Certiorari,  requisites  to  bo  performed  before  obtaining  it,  168. 
return  to,  170. 
costs  in,  171. 
not  grantable,  when,  174. 
to  whom  it  must  be  directed,  178. 
when  a  supersedeas,  178. 

not,  179. 
how  to  be  returned,  179. 
effect  of,  in  removing  record,  181. 
proceedings  on,  182. 
Champerty,  what,  183. 
Chancellor,  origin  of  his  authority,  681. 
Charitable  uses,  188. 

statute  of  43  Eliz.,  relating  to,  192. 

where  it  is  in  force,  193. 
construction  of,  193. 
gifts,  how  construed,  196. 
Cherokee  nation  not  a  foreign  state,  798. 
Charter,  its  effect,  439. 

must  be  accepted,  439. 
Chester,  county  palatinate  of,  756. 
Children,  how  rendered  legitimate,  78. 

puberty  of,  80. 
Choses  in  action  of  wife,  how  far  vested  in  the  husband,  21. 
Churchwarden,  duties  of,  236. 

manner  of  choosing,  237. 

interest  over  things  belonging  to  the  church,  241. 
their  duty  in  making  presentments,  244. 
accounts  of,  245. 
prohibition  against,  247. 
Cinque  ports,  court  of,  780. 

Chancery  Court  of,  781. 
Circuit  Courts  established,  802. 
organization,  802. 
jurisdiction,  807. 
Citizen,  a  corporation  aggregate  is  not  a,  448,  451. 
Civil  death  of  husband,  effects  of,  64. 
Clergymen  may  not  sit  in  parliament,  662. 

Coercion  of  husband,  when  an  excuse  for  wife's  criminal  acts,  36. 
Cohabitation,  when  presumptive  evidence  of  marriage,  46. 
Commissioners  of  charitable  uses,  duties  of,  217. 
sewers,  court  of,  784. 
review,  court  of,  722. 
Commitment,  what,  248. 

for  what  offences  there  may  be,  248. 
by  whom  to  be  made,  249. 
to  what  prison,  250. 
requisites  previous  to,  252. 
form  and  requisites  of,  253,  254. 
to  what  court  to  be  certified,  259. 
prisoner  how  discharged  from,  259. 
Common,  what,  260. 

several  kinds  of,  260. 
appendant,  261. 
appurtenant,  262. 
in  gross,  264. 

pur  cause  de  vicinage,  265. 
rights  of  owner  of  the  soil  in,  266. 
Temedies  as  to  rights  in,  267 — 270. 
approvement  and  enclosure  of,  272. 
apportionment  and  extinguishment  of,  277 
Commoner,  rights  of,  267. 

remedies  of,  against  the  lord,  268 
against,  269. 
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Commoner,  remedies  against  strangers,  270. 

Complaint  in  cases  of  bastardy,  105. 

Concealment  of  facts  by  owner  of  the  property,  when  a  sufficient  exoneration  of  a 

common  carrier,  155. 
Concealment  of  birth  of  bastard  child,  107. 
Concessimus,  effect  of  this  word,  558. 
Condition,  what,  279. 

by  what  words  created  in  a  deed,  280. 

will,  282. 
how  created,  283. 
to  what  annexed,  283. 
when  void,  284. 
to  whom  reserved,  284. 
who  bound  by,  285. 
how  it  differs  from  a  covenant,  2-7. 
limitation,  287. 
precedent  and  subsequent,  291. 
void,  298,  305. 
in  restraint  of  trade,  300. 
not  to  give  evidence,  void,  300. 
repugnant,  301. 
impossible,  304,  305. 
breach  of,  306. 
performance  of,  319. 

by  whom,  319. 
to  whom,  321. 
when,  323. 
where,  328. 
what  will  excuse  the  non-performance  of,  325. 
be  a  sufficient  performance,  330. 
Confession  in  cases  of  bigamy,  111. 
Conscience,  court  of,  791. 

jurisdiction  of,  792. 
Consent  does  not  confer  jurisdiction,  618. 
Consideration  of  bargain  and  sale,  7. 
Consistory  courts,  what,  720. 
Constable,  how  chosen,  343. 

whi  id  to  serve,  346. 

power  of,  348. 

not  protected  by  warrant,  when,  351,  352. 
suits  against,  what  must  pr  53. 

expenses  of,  how  paid,  354. 
ConstaMe's  court  established,  706. 
Construction  of  covenants,  how  made,  576. 
Consuls,  when  they  may  sue  and  be  sued,  819. 
Contempt  of  court,  how  punished,  633. 

publication  of  proceedings  when  a,  634. 
Context  to  be  taken  into  view  in  construction,  577. 
Continuance  of  parliament,  how  made,  075. 
Contraband  articles,  effect  of  having,  7-32. 
Contracts,  jurisdiction  of  District  Courts  in  cases  of,  816. 
Conusance,  several  kinds  of,  627. 
Conversion,  what  amounts  to  a,  491. 

Conveyance  of  wife's  land,  by  husband  and  wife,  effect  of,  49,  51. 
Convocation,  court  of,  717. 
Cook,  when  entitled  as  a  mariner,  740. 
Coparcenary,  nature  of  inheritance  of,  355. 

estate  in  respect  to  actions,  356. 
Coparceners,  355. 

actions  by  or  against,  35G. 
partition  among,  358. 
Copyright,  368. 
Copyhold,  what,  368. 

nature  and  tenure  of,  369. 
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Copyhold,  how  created,  370. 

in  what  respect  it  partakes  of  the  nature  of  freehold,  370. 
acts  of  parliament  which  extend  to  lands  held  by,  372. 
particular  customs  as  to  some,  378. 
general  customs  which  apply  to  all,  378. 
lauds,  by  whom  they  may  be  granted,  383. 

cannot  be  granted,  386. 
grants,  their  operation,  388. 
what  things  may  be  holden  in,  387. 
surrender  of,  389. 

when  supplied  in  equity,  392. 
fines  payable  for,  406.     See  Fines. 
extinguishment  of,  411.     See  Extinguishment. 
forfeiture  of,  413.     See  Forfeiture. 
where  and  how  to  be  sued  for,  422. 
Coroner,  who  is,  424. 

several  kinds  of,  424. 
qualifications  of,  425. 
how  chosen,  425. 

over  what  place  be  has  jurisdiction,  426. 
authority  in  taking  inquisitions,  427. 
powers  of,  judicial  and  ministerial,  428. 
may  fine  a  juror,  429. 
jurisdiction  over  subject-matter,  430. 
traversing  and  quashing  inquisition,  431. 
power  as  to  appeals,  432. 
when  acts  of  one  shall  be  good,  433. 
fees  of,  433. 

may  be  discharged  for  misdemeanors,  435. 
Corporate  officers,  how  elected,  467. 

removed,  474. 
Corporations,  436. 

definition,  437. 
different  kinds,  437. 
by  whom  and  how  created,  438. 
names  of,  440. 

how  names  may  be  varied  in  grants,  441. 
what  things  are  incident  to,  445. 
assumpsit  lies  against,  446. 
how  they  are  to  be  sued,  449. 
in  what  name  they  may  be  sued,  449. 
distringas,  when  it  will  lie,  450. 
liable  for  torts,  450. 
what  they  may  do  without  deed,  452. 
foreign,  powers  of,  451. 
limited  in  its  powers,  445. 
how  they  differ  from  natural  persons,  448. 
how  they  are  to  sue  or  be  sued,  449. 
grants  by  and  to,  448. 
what  they  may  take  by  succession,  454. 
when  members  shall  be  personally  liable,  455. 
members  how  constituted,  457. 
amotion  of,  458. 
concurrence  of,  459. 
election  and  amotion  of,  465. 
regularity  of  proceedings  of,  461. 
how  they  are  visited,  477. 
how  dissolved,  480. 

by  misuser,  481. 
neglect  of  corporators,  482. 
forfeiture,  482. 
surrender  of  its  charter,  482. 
Corporators,  when  personally  liable,  455. 
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Costs  in  certiorari,  171. 
de  incremento,  484. 

when  limited  by  the  amount  of  damages,  485. 
in  actions  of  slander,  495. 

assault  and  battery,  497. 
double  and  treble,  498. 
how  awarded  to  defendant,  502. 
who  entitled  to,  516. 
when  de  bonis  testatoris,  516. 

propriis,  516,  517. 
for  and  against  informers,  522. 
against  paupers,  524. 

the  government,  524. 
informers  in  qui  tarn  actions,  524. 
in  replevin,  525. 
on  writs  of  error,  528. 
feigned  issues,  532. 
interlocutory  proceedings,  534. 
actions  upon  judgments,  533. 
when  proceedings  are  set  aside,  538. 

plaintiff  cannot  go  on  to  trial,  538. 
the  cause  is  put  off,  537. 
security  for,  when  required,  537. 
when  they  may  be  set  off,  538. 
how  assessed,  539. 
in  the  Courts  of  the  United  States,  546. 

1.  amount  of,  546. 

2.  to  whom  allowed,  547. 

3.  against  whom,  547. 

4.  in  what  cases,  547. 

5.  who  is  entitled  to,  547. 

6.  when  they  will  not  be  given,  547. 
nominal  parties  when  liable,  548. 

security  for,  548. 

when  required  of  non-residents,  548. 

in  Kentucky,  548. 
Indiana,  548. 
Illinois,  548. 
Pennsylvania,  548. 
New  Jersey,  549. 
Missouri,  549. 
North  Carolina,  549. 
Virginia,  549. 
insolvents,  549. 
miscellaneous  cases,  549. 
regulation  as  to  taxation  of,  in  Courts  of  the  United  States,  853. 
Counters,  what  so  called,  791. 
County  palatine  of  Chester,  756. 

Lancaster,  760. 
Durham,  759. 
court,  776. 
Court,  what  is  a,  616. 

how  constituted,  617. 

jurisdk-tit >n  how  given  to,  618.  >  p 

no  foreign  government  can  establish  a,  in  the  United  States,  o!9. 
when  jurisdiction  is  determined,  622. 
several  kinds  of,  624. 
of  parliament,  634. 
Chancery,  681. 

is  an  officina  brevium,  681. 
ordinary  jurisdiction,  683. 
extraordinary  jurisdiction,  684. 
its  present  jurisdiction,  687. 
King's  Bench,  689. 
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Court  of  King's  Bench,  jurisdiction  in  criminal  matters,  690. 

civil  causes,  691. 
over  inferior  jurisdiction,  692. 
form  of  its  proceedings,  696. 

its  presence  suspends  the  power  of  other  courts,  696. 
Common  Pleas,  origin  of,  697. 
Exchequer,  nature  of,  698. 

jurisdiction  of,  699. 
proceedings  in,  705. 
the  constable  and  earl  marshal,  706. 

manner  of  holding,  706. 
jurisdiction  of,  707. 
proceedings  of,  709, 
justices  of  oyer  and  terminer,  709. 

manner  of  appointing  commissioners,  710. 
jurisdiction  of,  711. 
proceedings  of,  712. 
justices  of  assize,  713. 

.  the  peace,  715. 
ecclesiastical,  716. 
of  convocation,  717. 

Arches,  718. 
prerogative,  719. 
of  audience,  719. 
faculties,  719. 
peculiars.  720. 
consistory,  720. 
of  archdeacon,  721. 
delegates,  721. 

commissioners  of  review,  722. 
the  marshalsea  and  palace  court,  753. 
palatinate,  755. 

the  county  palatine  of  Chester,  756. 

Durham,  759. 
Lancaster,  760. 
Ely,  761. 
the  forest,  762. 

justice-seat,  763. 
swainmote,  765. 
attachments,  767. 
the  sheriff's  torn,  768. 
leet,  774. 
county,  776. 
hundred,  777. 
baron,  778. 

of  the  cinque  ports,  780. 
stannaries,  783. 
commissioners  of  sewers,  784. 
pipowders,  789. 
in  London,  790. 
of  hustings,  790. 
sheriffs',  791. 
of  conscience,  701. 
Courts,  their  jurisdiction,  616. 
several  kinds  of,  624. 
of  record,  625.  626. 
inferior,  626,  63l  I. 
what  is  incident  to  all,  633.     . 
of  the  United  States,  793. 

Senate  of  the  United  States,  795. 
Supreme  Court,  organization  of,  796. 
jurisdiction  of,  7 'J 7. 

civil,  797. 
original,  797. 
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'-qutts  of  the  United  States,  Supreme  Court,  jurisdiction  of,  appellate,  799. 

mandamus. 
Circuit,  802. 

organization  of,  802. 
jurisdiction  of,  807. 

civil,  807. 

at  law,  807. 
original,  80  i . 
removal  of  actions,  810. 
mandamus,  812. 
appellate,  812. 
equity,  813. 
criminal,  814. 
District,  814. 

organization,  814. 
jurisdiction,  815. 

civil,  815. 
admiralty,  815. 

ordinary,  815. 
extraordinary,  817. 
in  eases  of  seizures,  >H. 
■when  an  alien  sues,  >ls. 
■when  the  United  States  sue.  818. 
when  consuls  are  parties,  819. 
in  bankrupt  eases,  819. 
in  equity,  819. 
criminal,  819. 
Territorial,  820. 
Florid 

Wisconsin,  820. 
Iowa.  821. 
Covenant,  how  it  differs  from  a  condition,  287. 
what,  550. 

in  Kentucky,  what,  550. 
affirmative,  551. 
negative.  55 1 . 
dependent,  551. 
independent,  551. 
express,  how  created,  552. 
implied,  how  created,  555. 
action  of,  when  proper  remedy,  559. 
parties  to,  500. 
joint  and  several,  500 — 563. 
real  and  personal,  504. 
when  heir  bound  by  ancestor's,  504. 

executor  bound  by  testator's,  564. 

.-  take  advantage  of, 
assignee  is  bound  by  a  >6. 

shall  take  advantage  of,  572. 
:■  shall  continue  liable,  571. 
which  bind  by  force  of  stat.  32  II.  8,  c.  34,  p.  757. 
how  construed,  576. 
principal  and  auxiliary,  what  are,  590. 
what  is  a  breach  of,  592. 

performance,  592. 
when  breach  on  shall  be  well  assigned,  597. 
plea  in,  603. 

performance,  when  well  set  forth  and  pleaded  in,  605.    . 
Covenantees,  when  they  may  maintain  several  actions,  563. 
eff.  uh  of  one  of  several  joint,  563. 

act  of,  to  discharge  covenant,  593. 
Covenantors,  effect  of  death  of  one  of  several  joint,  563; 
act  of,  evidence  of  breach  of  covenant,  595. 
Coverture,  property  of  wife  accruing  during,  how  far  it  belongs  to  the  husband,  27. 
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Covin,  jurisdiction  of  Chancery  as  to,  688. 
Criminal  jurisdiction  of  Circuit  Courts,  814. 

District  Courts,  819. 
Crop,  when  copyholder  shall  be  entitled  to,  381. 
Cruelty  of  husband  towards  wife,  effect  of,  44. 
Curia  regis,  its  ancient  jurisdiction,  460. 
Cy  pres,  doctrine  of,  209. 

D. 

Damages,  when  given  beyond  the  penalty  of  a  bond,  599. 

De  donis,  statute  of,  372. 

De  incremento,  costs,  when  given,  484. 

De  partiiione  facienda,  writ  of,  when  it  lies,  364. 

Decree  of  a  Court  of  Chancery,  effect  of,  687. 

Decree  in  rem,  effect  of,  745. 

Deed  of  a  corporation,  effect  of,  4">2. 

Defendant,  when  entitled  to  costs,  502. 

Delegates,  courts  of,  721. 

Delivery  of  property,  when  to  be  made,  329,  330. 

Demand,  requisite  to  entitle  the  party  to  make  a  re-entry,  312. 

Demise,  import  of  the  term,  556,  587. 

Denizen  cannot  sit  in  parliament,  661. 

Dependent  covenants,  what,  551. 

Discharged  from  commitment,  how  effected,  259. 

Dispensation  of  a  breach,  what  shall  be,  315. 

Dissolution  of  corporations,  how  effected,  480. 

Dissolution  of  parliament,  when  it  takes  place,  675. 

District  Courts,  814. 

organization  of,  814. 
jurisdiction  of,  815. 

civil,  815. 

criminal,  819. 
Distringas,  when  to  be  issued  against  a  corporation,  450. 
Dividable,  what  things  are  and  are  not,  358. 
Divisible,  when  a  covenant  is,  569. 
Divorce,  effect  of,  on  property  of  the  wife,  22. 

a  mensd  ct  (how,  effects  of,  65,  66. 
Double  costs,  when  allowed.  498. 

what,  500. 
Durham,  county  palatinate  of,  759. 
Dutchy  court  of  Lancaster,  760. 

E. 

Earl  marshal's  court  established,  706. 
Ecclesiastical  courts,  origin  of,  717. 

the  several,  717. 

appeals  to,  723. 

jurisdiction  of,  724. 
Election  of  members  of  corporations,  465. 
Electors  of  members  of  parliament,  who  are,  657. 
Ely,  royal  franchise  of,  761. 
Enclosure  of  copyhold  lands  is  a  forfeiture,  417. 
Encumbrances,  covenant  against,  effect  of,  584. 

breach  of,  595. 
Enfeoff  and  grant,,  effect  of  these  words,  558. 
Enemy's  goods,  when  liable  to  capture,  747,  748. 
Enitia  pars,  what,  360. 

whence  derived,  361. 
Enrolment  of  bargain  and  seal,  8. 
Entails,  manner  of  docking,  372. 
Entry  in  burglary,  what  is  sufficient,  134. 
Entry  for  condition  broken,  effect  of,  316. 
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Entry  by  one  coparcener,  effect  of,  357. 
Equality,  when  requisite  in  partition,  363. 
Equity  jurisdiction  of  Circuit  Courts,  813. 
District  Courts,  819. 
Error,  when  it  lies  to  Circuit  Courts,  799. 
state  courts,  800. 
costs  in,  528. 
Estate,  how  far  restored  by  re-entry,  316. 
Estovers,  common  of,  261. 
Evidence  in  cases  of  bastardy,  106. 

bigamy,  109,  110. 
Exchequer,  Courts  of,  698. 

several  courts  of,  699. 
form  of  proceedings  in,  705. 
Execution,  when  not  superseded  by  certiorari,  179. 
Executors  and  administrators,  costs  as  to  them,  516. 

when  they  may  take  advantage  of  covenants  With  testator,  565. 
bound  by  testator's  covenant,  564. 
Exempt,  who  is,  from  service  as  constable,  346. 
Extinguishment  of  common,  how  made,  277. 
copyhold,  411. 

of  the  whole,  411. 
part  only,  412. 


F. 

Faculties,  court  of,  719. 
Fees  of  coroner,  433. 
Feigned  issues,  costs  on,  532. 
Feme,  (see  Wife,)  13. 

sole  trader,  who  is  a,  65. 
rights  of,  69. 
covert  may  execute  a  power,  when.  75. 
when  bound  by  a  condition,  285. 
Ferrymen,  liable  as  common  carriers,  154. 
Fidejussors,  obligation  of,  746. 
Fines  and  recoveries  by  husband,  effect  of,  50. 
Fines  payable  by  copyholders,  406. 
when  due,  406. 

when  and  where  payable,  407. 
certainty  of,  408. 
remedy  for,  409. 
Fire,  effect  of  accidental,  on  covenant,  595. 
First-fruits,  court  of.  when  dissolved,  699. 
Fishing,  right  of,  261. 
Florida,  courts  in,  821 >. 
Flotsam,  admiralty  jurisdiction  over,  736. 
Foreign  state,  Cherokee  nation  is  not  a,  798. 
Forest,  courts  of  the,  702. 

what  is  a,  702. 
Forfeiture  of  copyhold,  413. 

for  non-attendance  in  court,  413. 
not  doing  service,  413. 
non-payment  of  rent,  414. 
by  disposition  of  it,  415. 
committing  waste,  415 
enclosure,  417. 
for  treason  or  felony,  418. 
who  affected  by,  419. 
who  shall  be  excused  from,  421. 
when  dispensed  with,  421. 
of  a  corporation,  482. 
by  non-user,  482. 
Form  and  requisites  of  commitment,  253,  254. 
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Form  of  process  in  courts  of  the  United  States,  822. 

Form  '.  how  far  restored  by  re-entry,  316. 

Forwarding  merchant  not  a  common  carrier,  151 

Fraud,  when  committed  against,  will  excuse  a  commcn  carrier,  155. 

Frauds,  jurisdiction  of  Chancery  over,  G88. 

Freebench,  a\  hat  is  a,  375. 

whether  a  widow  shall  have  her,  of  a  trust,  380. 

G. 

Government,  no  costs  allowed  against,  524. 
Grant  and  demise,  effect  of  these  words,  555. 
('■rants  of  copyhold  lands,  who  may  make  them,  383. 

what  shall  destroy  the  power  of  copyholders  to  make,  386. 

of  what  they  may  consist,  387. 

operation  of  copyhold,  388. 
Gross,  common  in,  204. 
Ground-rent,  when  assignee  liable  for,  56G. 

H. 

Habeas  corpus,  jurisdiction  of  courts  of  the  United  States,  824. 
Heir,  when  bound  to  perform  ancestor's  covenant,  564. 

he  may  take  advantage  of  ancestor's  covenant,  565. 
High  seas,  what,  735. 
Hotchpot,  nature  and  incidents  of,  364., 
House  of  Commons,  its  origin,  639. 
Lords,  jurisdiction  of,  679. 
a  court,  680. 

how  suits  commenced  in,  680. 
writs  of  error  from,  680. 
Hoymen  are  common  carriers,  151. 
Hundred  court,  jurisdiction  of,  777. 
Husband,  who  is  a,  13. 

power  of,  over  wife,  14. 

wife's  real  estate,  14. 

personal  estate,  15. 
choses  in  action,  21. 
property  accruing  during  coverture,  27. 
marital  rights  of,  30. 
when  liable  for  wife's  debts,  33. 

fiduciary  conduct,  34. 
necessaries.  38. 
notice  not  to  trust  wife,  effect  of,  44. 
cruelty  towards  wife,  effect  of,  44. 
what  acts  of,  bind  wife,  49. 
fines  and  recoveries  by,  effect  of,  50. 
may  sue  alone  for  choses  in  action  of  wife,  when,  54. 
must  join  his  wife  in  actions,  when,  55. 
civil  death  of,  effects  of,  04. 
partition  by,  when  to  bind  wife,  303. 
Hustings,  court  of,  790. 

I. 

Illegitimate  child,  who  is  an,  100. 
Implied  covenants,  what,  555. 

not  to  be  inconsistent  with  express  covenants,  555. 
Impossible  condition,  effect  of,  294. 

what,  304. 
Impotence,  what,  83. 
Incapacities  (civil)  of  wife,  14. 
Independent  covenants,  what,  551. 
Indictment,  form  of,  in  cases  of  bastardy,  106. 
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Infancy,  when  a  good  plea  in  bar,  G15. 
Infant,  when  bound  by  a  condition,  285. 
Inferior  courts  have  limited  jurisdiction,  630. 

their  jurisdiction  must  appear,  630. 
Informers,  costs  for  and  against,  522. 
Infra  prcesidia,  effect  of  bringing  captured  property,  745. 
Injuries  done  by  persons  employed  by  the  public,  how  compensated,  786. 
Inquisitions,  how  to  be  taken  by  coroner,  427. 

when  to  be  traversed  or  quashed,  431. 
Instance  court,  what,  734. 
Interlocutory  proceedings,  costs  on,  534. 
Iowa,  courts  in,  821. 

J. 

Jail,  250.     See  Prison. 
Jettison,  when  justified,  154. 
Jetsam,  admiralty  jurisdiction  over,  736. 
Judge's  certificate,  when  requisite  to  entitle  to  costs,  487, 
Judges,  whence  thev  derive  jurisdiction,  619. 
their  duty,  620. 
how  protected,  620. 
censured,  621. 
not  to  sit  in  their  own  cause,  621. 
when  they  may  be  challenged,  621. 

may  sit  when  he  has  been  counsel  for  one  of  the  parties,  621. 
dejure,  how  far  his  acts  are  valid,  621. 
cannot  be  required  to  give  an  opinion,  when,  621. 
tenure  of  their  office,  622. 

of  inferior,  when  thev  may  decide  in  superior  jurisdictions,  623. 
not  eligible  to  parliament,  661,  002. 
equality  among,  715. 
Judgments,  costs  in  >3. 

Judgment  confessed  by  husband,  against  himself  and  wife,  effect  of, 

in  bastardy  cases,  106. 
Judicial  writs,  what,  684. 
Jurisdiction  of  coroner,  over  what  places.  426. 

judicial  and  ministerial,  42^. 
fFences,  429. 
when  case  is  dismi  :.  costs  in,  525,  529. 

of  courts,  how  derived,  017,  618. 
not  from  consent  of  parti 
how  determine 
when  not  taken 
never  waived.  630. 
Chancery,  limited,  683. 
m  -7. 

King's  Bench,  I 
( iommon  Pleas,  697. 
Exchequer,  i 
constable's  court,  707. 
justices  of  assize,  711. 

lesiastical  courts,  724,  727,  732. 
admiralty,  735. 

over  what  place,  735. 
things,  730. 
of  sheriff's  torn,  770. 
Justices  of  assize  and  nisi  prius  established,  713. 

of  the  peace,  jurisdiction  of,  715. 
Justice-seat,  what,  7 
Justiciar,  who  was,  617. 


Lancaster,  county  palatinate  of,  760. 
Law  of  nations,  how  it  may  be  varied,  749 
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Laws  of  Oleron,  744. 
Rhodes,  744. 
Leases,  renewal  of,  contract  for,  580,  581. 

covenant  not  to  assign,  when  broken,  596. 
Leet,  court,  774. 
Legacy  to  wife,  to  whom  paid,  70. 

to  the  poor,  how  distributed,  198. 
Legitimacy,  what,  78. 

presumption  of,  82. 
Letter  carrier,  when  liable,  152. 

how  appointed,  and  his  duties,  1G1. 
Liability  of  husband  for  wife's  debts,  33. 

civiliter  fur  wife,  37,  38. 
for  necessaries  furnished  to  wife,  38. 
members  of  corporations,  458. 
Lightermen  are  common  carriers,  151. 
Limitation,  how  it  differs  from  a  condition,  287. 

what  are  words  of,  288. 
Lord  of  the  soil,  interest  in  common,  266. 
remedies  against,  268. 
a  copyhold,  powers  of,  404. 
Lords  spiritual,  who  are,  640. 
temporal,  who  are,  640. 

M. 

.  J.AJORITT  of  commoners,  rights  of,  275. 

a  corporation,  powers  of,  447,  459,  460,  461,  465. 
Mandamus,  jurisdiction  of  Supreme  Court  in  cases  of,  799,  802. 

Circuit  Courts  in,  812. 
Mansion-house,  what,  135,  136. 
Mariners,  when  they  may  sue  in  the  admiralty,  740. 
cook  considered  as  a,  740. 
steward  so  considered,  740. 
mate  is  a,  740. 
purser  is  a,  740. 
Marital  rights  of  husband,  30. 
Marriage  of  wife,  how  far  a  revocation  of  her  acts,  30. 

debts  of  wife  contracted  before,  how  to  be  paid,  33. 
dejure,  when  required  to  make  husband  responsible  for  wife's  debts,  45. 
nullity  of,  effect  on  children,  83. 
Marshalsea,  court  of  the,  753. 
Mate  is  a  mariner,  740. 
Matters  in  dispute,  meaning  of,  801,  807. 
Meetings  of  corporations,  their  powers.  447. 
Members  of  corporations,  when  personally  liable,  455. 

qualifications  of,  455. 
what  constitutes,  457. 
amotion  of,  458,  405. 
rights  and  liabilities  of,  458. 
concurrence  required,  439. 
quorum  of,  459. 
proceedings  of,  461. 
election  of,  465, 
Min«>rs  cannot  sit  as  peers  in  parliament,  651. 
Mittimus,  form  and  requisite  of,  253,  254.     See  Commitment. 
Mortgage,  proviso  in.  that  on  payment  of  the  nioncy  it  shall  be  void,  does  not  raise  an 

implied  covenant,  558. 
Mortmain,  statutes  prohibiting  purchases  in,  189. 

what  tilings  are  exempt  from  the  statutes  of,  191. 
Mother  is  entitled  to  custody  of  her  bastard  child,  89. 
Mulier,  rights  of,  91. 
who  is  a,  92. 
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N. 

Names  of  corporations,  440. 

when  varied,  effect  of,  441. 
Ke  unques  decouple  can  be  pleaded  only  in  dower,  91. 
Necessaries  furnished  to  wife  make  the  husband  responsible,  38. 
Necessity,  when  goods  are  thrown  over  by,  who  loses  them,  154] 
Negative  covenants,  what,  551. 
Negligence,  carrier  responsible  for,  155,  156. 
Night,  what  is,  135. 

Nil  habuit  in  tenementis,  when  a  proper  plea,  609. 
Nisi  Prius  established,  713. 

Non-access  of  husband  to  his  wife,  effect  of,  on  her  offspring  79,  80. 
Non-attendance  at  court  is  a  forfeiture  of  copyhold,  413.     °' 
Non  est  factum,  when  proper  in  covenant,  611. 
Non  infringit  conventionem,  when  a  proper  plea,  611   612. 
Non-performance  of  condition,  when  excused,  335. 
Non-payment  of  rent,  effect  of,  312,  414. 
Notice  of  husband  not  to  trust  wife,  effect  of,  44. 

by  carriers,  effect  of,  157,  159. 
Nuisances,  by-laws  to  prevent,  when  good,  146. 

0. 

Oath  of  churchwardens,  244. 
Offenders,  how  committed,  248. 
Officers,  costs  in  favour  of,  520. 

of  corporations,  how  elected,  467. 
Officina  brevium.  Chancery  is  an,  681. 
Oleron,  laws  of,  740. 

Order  of  bastardy,  when  to  be  made,  95,  96,  101,  103. 
Organization  of  Senate  as  a  court,  794. 
Supreme  Court,  796. 
Circuit  Courts,  802. 
District  Courts,  814. 
Original  writs,  what,  684. 
Oyer  and  terminer  established,  709. 

commissioners  of,  710. 
jurisdiction  of,  711. 
proceedings  in,  712. 

P. 

Parceners,  who  are,  355.     See  Coparceners. 
Palace  court,  what,  753. 
Palatinate  courts,  755. 
Parliament,  how  constituted,  624,  640. 
court  of,  634. 
antiquity  of,  634. 
origin  of,  634. 
how  summoned,  652. 
who  are  electors  of  members  of,  657. 
manner  of  passing  bills  by,  670. 

continuance,  adjournment,  prorogation,  and  dissolution  of,  675. 
jurisdiction  of  House  of  Lords,  679. 
Part  owners  of  ship,  dispute  between  them  how  settled,  741. 
Particular  customs,  how  construed,  378. 
Parties,  character  uf,  in  United  States  Courts,  807. 

United  States,  808. 
citizens  of  different  states,  808. 
aliens,  809. 
assignees,  809. 
inhabitants,  810. 
to  actions,  when  husband  and  wife  may  be  jointly  sued,  37,  38,  61. 
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Parties  to  actions,  when  husband  and  wife  may  jointly  sue,  55, 

may  sue  alone,  54. 
contracts,  wife  cannot  be,  when,  54,  55. 
covenants,  560. 

when  covenantees,  500. 
joint  and  several.  561. 
when  one  dies,  effect  of,  563. 
made  by  one  to  a  class,  563. 
their  consent  does  not  confer  jurisdiction,  618. 
Partition  among  coparceners,  .'558. 

of  what  it  may  be  made,  358. 
writ  of,  304. 
by  hotchpot,  36 1. 

parol  and  unexecuted,  when  void,  361. 
nature  of  coparcenary  estate  after,  366. 
implies  a  warranty.  307. 
Party,  his  act  will  excuse  non-performance  of  condition,  when,  338. 
Party-wall,  when  a  covenantor  is  bound  to  pay  for,  579. 
Pasture,  common  of,  200. 

Paupers,  costs  against,  524.     See  General  Index,  h.  t. 
Peculiars,  court  of,  720. 

Performance  of  condition,  by  whom  it  may  be  made,  319. 

to  whom,  321. 
when,  323. 
where,  328. 
when  sufficient,  330. 
by  a  stranger,  when  good,  341. 
what  is  a  good,  of  covenant,  592. 
plea  of,  005. 
Personal  covenants,  how  to  be  performed,  504. 

estate  of  wife  vests  in  husband,  16,  21. 
Pipowders,  court  of,  789. 
Petyy-bag,  what,  683. 
Piscary,  common  of,  261. 

Place  where  condition  may  be  performed,  328. 
Pleas  in  actions  of  covenants,  609. 

nil  habuit  in  tenementis,  when  proper,  609. 
non  est  factum,  when  proper,  Oil. 
non  infregit  conventionem,  when  proper,  611. 
set-off,  when  proper,  614. 

;d  and  satisfaction,  when  good,  614. 
Political  rights  of  married  women,  10. 
Poor,  legacy  to  the,  how  distributed,  198. 
Port  srs  are  common  carriers,  151. 

Possi    -"•  n,  when  it  is  required  to  make  assignee  liable  for  rent,  570,  571. 
Power  of  churchwardens  over  church  property,  241. 

of,  when  made,  045. 
Precedent  condition,  what,  291. 

distinction  between  conditions  subsequent  and,  292. 
uancy,  duratii  n  of,  !    . 
signs  of,  86,  87. 
Premunientes  clause,  when  first  introduced,  639. 

what  it  is,  642. 
Prorogation  of  parliament,  how  made,  675. 

consequences  of,  676. 
Prerogative  court,  what,  719. 
Presentments  by  churchwardens,  244. 
Prison,  to  what,  offenders  may  be  committed,  250. 
Prisoner,  when  to  pay  charge  of  being  taken  to  prison,  258. 

how  discharged,  259. 
Primum  ■  i,  effect  of,  747. 

Prize  court,  what,  734. 

when  property  is  changed  by,  745. 
suits  are  of  admiralty  jurisdiction,  815. 
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Probable  cause,  no  warrant  to  be  issued  but  upon,  253. 
Proceedings  of  corporations,  -when  regular,  461. 

form  of  in  the  Court  of  Exchequer,"  705. 
constable's  court,  709. 

before  justices  of  oyer  and  terminer,  712 

in  sheriff's  torn,  773. 
Process  in  United  States  Courts,  form  of,  822. 
Prochein  ami  may  appear  for  an  infant  who  is  married,  61. 

may  make  partition,  3G2. 
Prohibitions  against  churchwardens,  when  granted,  247. 
Property  of  wife  held  in  trust,  how  managed,  71. 
Provision  for  wife,  when  secured  to  her,  69. 
Proviso,  what,  281. 

Proxies,  when  they  cannot  be  given,  674. 
Prynne's  parliamentary  writs,  character  of,  635. 
Puberty,  what,  80. 
Putative  father,  when  entitled  to  custody  of  bastard  child,  8^  It'l 

Q. 

Qualifications  of  electors  of   members  of  parliament,  657. 

members  of  parliament,  061. 

coroner,  425. 

members  of  corporations,  455. 
Quasi  copyholder,  who  is,  378,  379. 
Qui  1n in  actions,  costs  in.  522.  524. 
Quiet  enjoyment,  covenant  for,  effect  of,  585,  587. 

breach  of,  595. 
Quorum,  what,  459. 

R. 

Rates  relating  to  the  church,  power  of  churchwardens  in  making  24? 
Real  covenaut,  by  whom  to  irmed,  -".tit. 

estate  of  wife,  how  far  vested  in  the  husband,  16. 
Reasonable,  what  is,  408. 
Recital,  effect  of,  311. 
Record  in  the  inferior  court  must  be  sent  with  certiorari,  170. 

when  considered  as  removed,  181. 
Reddendo,  effect  of,  556. 

Re-entry,  what  is  a  forfeiture  to  entitle  to  a,  307. 
when  it  may  he  made,  312. 
effect  of,  3 lti. 
Regularity  of  proceedings  of  corporation,  461. 
Remedies  by  the  lord  of  the  soil  against  commoners,  266. 
linst  lord  of  the  soil  by  commoners,  268. 
other  comm  269. 

strangers,  270. 
for  fine  of  copyholder,  409. 
Removal  of  actions  to  courts  of  the  United  States,  810. 
Rent,  non-payment  of,  forfeiture  of  a  copyhold,  414. 
when  assignee  liable  fur,  566,  571. 

not  till  he  takes  possession,  570,  571. 
Repair,  covenant  to,  effect  of,  586. 
Repeal  of  act  of  parliament,  effect  on  covenants,  590. 
Replevin,  costs  in.  525. 

risals,  when  allowed,  749. 
Repugnant  condition,  what.  301. 

Resignati  m  cannot  be  made  by  parson  on  condition,  284. 
Restrai  by-law  in,  is  void,  143. 

Return  to  certiorari,  how  made,  179. 
Returning  <  r  duty,  667. 

Rhodian  laws,  what.  744. 

Right  of  Freehold,  costs  when  it  comes  in  question,  486. 
Rights  i  tnd  over  real  estate  of  wife.  14. 

personal  estate  of  wife,  15. 
4b2 
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Rights  of  husband  over  wife's  choses  in  action,  21. 

property  accruing  to  her  during  coverture,  27 
Robbery  no  excuse  to  a  common  carrier,  154. 
Rolls,  what  is  a  statute,  073. 
lords',  G73. 

of  parliament,  673. 
Royal  assent  to  statutes,  how  given,  C71, 

franchise  of  Ely,  7G1. 
Rules  of  court,  when  they  may  be  made,  826. 
Running  with  the  land,  covenants  when,  567. 

s. 

Salvage,  when  it  may  be  claimed,  752. 
to  whom  it  belongs,  751. 

jurisdiction  of  District  Courts  in  cases  of,  816. 
Sans  number,  what,  265. 
Scottish  peers,  number  of,  648. 
Sea-wall,  how  to  be  repaired,  785. 
Security  for  costs,  when  required,  537. 

of  non-residents,  548. 

insolvents,  549. 
in  miscellaneous  cases,  549. 
Seisin,  covenant  of,  effect  of,  582,  583. 

breach  of,  595. 
Senate,  when  a  court,  795. 

organization  of,  796. 
jurisdiction  of,  796. 
Sentence  in  admiralty,  effect  of,  745. 
Separate  property  of  wife,  how  managed,  71. 
Separation  of  husband  and  wife,  effect  of,  14,  48,  83. 
Set-off,  when  it  can  be  pleaded  in  covenant,  614. 
Settlement  on  wife,  effect  of,  22. 

of  bastard  children,  98. 
Severalty,  when  covenants  will  construed  to  be  in,  577. 
Sewers,  court  of  commissioners  of,  784. 
Sheriff's  courts,  791. 

torn,  what,  768. 

manner  of  holding,  769. 
jurisdiction  of,  770. 
Ship,  when  it  may  be  hypothecated,  745. 
Si,  effect  of,  281. 
Slander,  costs  in  actions  of,  495. 

Soil,  owner  of,  his  right  or  interest  in  the  common,  266. 
Stannaries,  court  of,  783. 
State  courts,  writs  of  error  to,  800. 

removal  of  actions  from,  810. 

jurisdiction  of,  under  the  laws  of  the  United  States,  826. 
laws,  when  rules  of  decision  in  courts  of  the  United  States,  826. 
States,  jurisdiction  of  courts  in  actions  against,  798, 
Statute-roll,  what,  673. 

Steamboat  conductors  liable  as  common  carriers,  152. 
Steward,  when  considered  a  mariner,  740. 
Stockholder,  when  he  can  vote,  459. 
Stranger,  act  of,  when  good,  341. 
Street,  effect  of  granting  land  bounded  by  a,  557,  589. 
Subpoena  in  Chancery,  by  whom  invented,  685. 
Subsequent  condition,  what,  291. 

distinction  between  conditions  precedent  and,  291. 
Succession,  what  tilings  corporations  may  take  by,  454. 
Summons  of  parliament,  how  made,  652. 
Sunday,  oenalty  for  travelling  on,  162. 
Supersedeas,  effect  of,  623. 

when  a  certiorari  is  a,  178. 
not,  179. 
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Superstitious  use,  what  is,  195. 
Supreme  Court  established,  793. 
organization,  796. 

judges,  how  appointed,  796. 
quorum,  796. 
where  holden,  796. 
jurisdiction  of,  797. 
civil,  797. 

original,  797. 
appellate,  799. 

by  error  to  Circuit  Court,  799. 
appeal,  800. 

error  to  state  court,  800. 
certificate,  801. 
mandamus,  &c,  802. 
criminal,  802. 
Surrender  of  a  charter,  effect  of,  482. 
copyhold  lands,  389. 

when  requisite,  389. 

supplied  in  equity,  392. 
dormant,  what,  394. 
who  may,  396. 
who  may  accept  a,  397. 
what  will  amount  to  a,  398. 

construction,  when  presentment  and  admittance  differ  from,  400. 
operation  of,  4 1 1 1 . 

who  may  take  by  operation  of,  401. 
what  shall  pass  by,  402. 
what  estate  passes  by,  403. 
Swainmote,  court  of,  765 

T. 

Taxation  of  costs,  how  made,  539. 
Taxes,  covenants  to  pay,  effect  of,  579. 
Teamsters  are  common  carriers,  151. 
Territorial  courts,  820. 

Florida,  820. 

Wisconsin,  820. 

Iowa,  821. 
Time  within  which  condition  may  be  performed,  323. 
Tonsura  prima,  when  it  may  be  granted  as  copyhold,  387. 
Torts,  when  corporations  arc  liable  for,  450. 

jurisdiction  of  I'istrict  Courts  in  cases  of,  816. 
Trade,  conditions  in  restraint  of,  when  void,  300. 

not  void,  300. 
Treason,  commission  of,  a  forfeiture  of  copyhold,  418. 
Treble  costs,  when  allowed,  498. 

what,  500. 
Trover  must  be  brought  against  husband  and  wife  for  the  conversicn  of  the  wife,  62 
Truckmen  are  common  carriers,  151. 
Trust  property  of  wife,  how  managed,  71. 
Trusts,  jurisdiction  of  Chancery  over,  688. 
Turbary,  common  of,  260. 
Turning  wife  out  of  doors,  liability  of  husband  for,  44. 

u. 

United  States,  no  costs  against,  524. 

Usage  of  a  corporation,  when  lawful,  469,  475. 


Ventre  inspiciendo,  de,  writ  of,  85. 
Vert,  what,  762. 

"V  hinage,  common  pur  cause  de,  265. 
Visitors  of  corporations,  who  are,  477. 
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Void  conditions,  2 

Votes  for  corporate  officers,  -when  good,  467. 

w. 

Warrant,  -when  void,  351. 

general,  what,  351. 
direction  of,  351. 

may  be  executed  by  private  persons,  351. 
Warranty,  when  partition  implies  a,  .".07. 
effect  of  covenant  of,  5S7. 
breach  of  covenant  of,  595, 
Waste,  commission  of,  is  a  forfeiture  of  a  copyhold,  416. 
Way,  effect  of  granting  lands  bounded  by  a,  557. 
of  necessity,  effect  of  disturbance  of,  586. 
breach  of  warranty  of,  589. 
Wife,  who  is,  13. 

submission  of,  to  her  husband,  14. 

when  not  under  his  power,  14. 

incapacities  of,  as  to  civil  rights,  15. 

political  incapacities  of,  16. 

real  estate  of,  how  far  vested  in  the  husband,  16. 

personal  estate  of,  vests  in  husband,  16,  21. 

acts  of,  how  far  revoked  by  marriage,  30. 

debts  of,  how  to  be  paid,  33, 

when  alone  responsible  for  her  criminal  acts,  35. 

not  responsible,  34. 
when  she  is  or  is  not  a  good  witness,  35. 
turning  her  out  of  doors  by  husband,  effects  of,  44. 
cruelty  to,  effect  of,  44. 
what  acts  binds  her,  49. 
acknowledgment  of  deeds  bind  her,  49. 
when  a  disseisoress,  52. 
can  be  a  purchaser,  when,  54. 
acquiescence  of  husband  does  not  bind,  53. 
cannot  make  an  agreement  with  her  husband,  54. 
may  alone  execute  a  mere  authority,  55. 
must  be  joined  in  actions,  when,  56. 
cannot  appoint  an  attorney,  56. 
and  husband  must  be  jointly  sued,  when,  61. 
considered  as  a  feme  sole,  when,  64. 
must  plead  in  abatement  when  sued  alone,  61. 
may  trade  alone,  when,  65. 

responsible  for  her  contracts,  when  she  has  been  divorced  ci  mensa  et  thoro,  65. 
provision  for,  when  secured,  69. 
separate  estate,  how  managed,  91. 
equity  of,  what,  69. 

how  defeated,  70. 
mav  execute  a  power,  when,  75. 
profits  of  her  estate,  when  belonging  to  husband.  73. 
Witness  protected  while  attending  court,  633,  634. 
Wharfinger,  when  liable,  153. 
insin,  courts  in,  820. 
n-agemot,  how  constituted,  617. 
Wreck,  what,  737. 

"Writ  (I-  j>  '•',  when  it  lies,  364. 

in  I' i,  when  awarded,  85. 
Writs,  how  settled  in  Chancery,  682. 


Yf.a>  and  noes,  how  given,  674. 

Y:   Id  ag  mi  I  paying,  effect  of  these  words,  5 
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